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APPENDIX A

In the
United States Court of Appeals
For the Seventh Circuit
[filed August 6, 2021]

No. 20-2076
JUSTIN HERRERA,
Plaintiff-Appellee,
v.
TERESA CLEVELAND,
SAMUEL DIAZ, and ENRIQUE MARTINEZ,
Defendants-Appellants.

Appeal from the United States District Court for the
Northern District of Illinois, Eastern Division.
No. 18-CV-6846 — Thomas M. Durkin, Judge.

Argued December 1, 2020 — Decided August 6, 2021

Before SYKES, Chief Judge, and BRENNAN and
SCUDDER, Circuit Judges.

BRENNAN, Circuit Judge. Justin Herrera, an Illi-
nois state prisoner, filed a 42 U.S.C. § 1983 action
against three correctional officers of the Cook County
Jail for failing to protect him from assault and deny-
ing him prompt medical care. In his timely filed orig-
inal complaint, Herrera named each of the defendants
“John Doe” as a nominal placeholder until he could
ascertain the proper identities of the officers. Herrera
then twice amended his complaint to include their ac-
tual names—but did so outside of the two-year limi-
tations period.
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The officers moved to dismiss Herrera’s claim as
time barred, and the district court denied that motion.
Reasoning that suing “John Doe” defendants consti-
tuted a “mistake” under Federal Rule of Civil Proce-
dure 15(c)(1)(C)(i1), the district court concluded that
Herrera’s amended complaint “related back” to his
original complaint. The officers then filed this inter-
locutory appeal. Because knowingly suing a John Doe
defendant is not a “mistake” within the meaning of
Rule 15(c), we reverse the district court’s judgment.

I

On October 25, 2016, Herrera—then a pretrial de-
tainee at the Cook County Jail in Chicago—was phys-
ically assaulted by a group of detainees while tempo-
rarily placed together in a holding cell.? A fellow de-
tainee accosted Herrera, accused him of affiliation
with a rival gang, and threatened him. As the situa-
tion intensified, Herrera alerted the correctional offic-
ers by banging on the door and calling for help. A cor-
rectional officer approached the cell to observe the sit-
uation, brushed off Herrera’s warnings, and walked
away. Shortly after, the aggressive detainee and eight
others attacked Herrera, severely injuring him. Only
after the assault did a correctional officer open the
door and remove Herrera from the holding cell. Her-
rera then waited two hours before correctional officers
took him to the jail’s health service facility and an ad-
ditional six hours before they transported him to a
hospital.

1 We gather these facts from Herrera’s second amended com-
plaint filed on December 10, 2019.
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On October 9, 2018, seventeen days before the lim-
itations period was set to expire,?2 Herrera filed a pro
se complaint against three correctional officers as-
signed to monitor the holding cell on the day of his
assault. He claimed the officers deliberately ignored
his calls for help and denied him prompt medical care,
in violation of the Fourteenth Amendment’s Due Pro-
cess Clause. Not knowing the proper identities of the
officers, Herrera named each of the three defendants
“John Doe” as a nominal placeholder. Two months
later, the district court published an order, adding
Cook County Sheriff Thomas Dart as a nominal de-
fendant and directing the U.S. Marshal to serve Dart.
In that order, the district court denied Herrera’s mo-
tion for attorney representation and urged him to
“identify and name the real parties in interest as soon
as possible in order to avoid potential statute of limi-
tations problems.” After Dart waived service in Janu-
ary 2019, Herrera moved for an extension of time to
complete service. The district court responded with an
order informing Herrera that Dart had waived service
and that “[a]t this time, no action on the part of Plain-
tiff 1s required.”

In April 2019, Herrera sent two letters to Dart,
with copies to the court, seeking information about
the identities of the correctional officers on duty on
the day of his assault. He requested the “name, badge

2 Section 1983 provides a federal cause of action, but the forum
state’s personal injury law determines the length of the statute
of limitations. Wallace v. Kato, 549 U.S. 384, 387—88 (2007); see
Lewis v. City of Chicago, 914 F.3d 472, 478 (7th Cir. 2019). In
Illinois, the limitations period for personal-injury torts is two
years. 735 ILL. COMP. STAT. 5/13-202.
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number, and the rank” of the officers assigned to su-
pervise the holding cell “on 10/25/16 during the 7am—
3pm shift.” Dart subsequently provided information
that allowed Herrera to identify the last names of two
officers listed in the incident report containing infor-
mation about Herrera’s assault. The district court ap-
pointed counsel to represent Herrera on May 28,
2019. Then on October 3, 2019, Herrera amended his
complaint, naming Teresa Cleveland and Samuel
Diaz as two of the three John Doe defendants. After
further discovery, Herrera identified Enrique Mar-
tinez as the third John Doe officer and added him as
a defendant in the second amended complaint on De-
cember 10, 2019.

The officers moved to dismiss the complaint, as-
serting that Herrera’s claims were time barred. Alt-
hough the officers acknowledged that Herrera filed
his original complaint within the applicable limita-
tions period of two years, they argued that Herrera
did not identify all three defendants until more than
a year after the limitations period had run. Herrera’s
amended complaint, the officers continued, did not
“relate back” to the date when he filed his original
complaint because naming John Doe defendants is
not a “mistake” under Federal Rule of Civil Procedure
15(c)(1)(C)(11). What is more, the officers contended
that equitable tolling cannot save Herrera’s § 1983 ac-
tion because he failed to exercise reasonable diligence
in pursuing his claims.

The district court disagreed. It explained that Her-
rera’s second amended complaint related back to his
timely filed original complaint because naming a
John Doe defendant constituted a mistake within the
meaning of Rule 15(c). In doing so, the district court
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recognized circuit precedent observing that naming a
John Doe defendant is not a mistake. See Hall v. Nor-
folk Southern Railway Co., 469 F.3d 590, 596 (7th Cir.
2006). But Hall, the district court emphasized, stood
“Inconsistent” with the Supreme Court’s more recent
holding in Krupski v. Costa Crociere S.p.A., 560 U.S.
538, 555-57 (2010), in which the Court concluded that
suing a similarly named (but wrong) corporate entity
was a “mistake.” Then citing other unpublished deci-
sions in our circuit, the district court here concluded
that Krupski “serve[d] to overrule Hall” and that
“amendments identifying previously unidentified de-
fendants relate back to the timely filed original com-
plaint.” So it denied the officers’ motion to dismiss
without addressing the equitable tolling question.

Following that decision, the officers moved to cer-
tify an interlocutory appeal under 28 U.S.C. § 1292(b)
on the question of whether naming a John Doe de-
fendant in lieu of an actual defendant constitutes a
“mistake” under Rule 15(c). The district court granted
the motion, and this court accepted the officers’ inter-
locutory appeal. We review de novo the district court’s
denial of a motion to dismiss on statute of limitations
grounds. Smith v. City of Chicago, 3 F.4th 332, 335
(7th Cir. 2021).

II

Under Rule 15(c)(1)(C), an amendment to a plead-
ing that “changes the party or the naming of the party
against whom a claim is asserted” relates back to the
date of the original pleading so long as: (1) the amend-
ment asserts a claim or defense arising out of the
same conduct, transaction, or occurrence as the origi-
nal complaint; (2) “within the period provided by Rule
4(m),” the party added by amendment “received such
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notice of the action that it will not be prejudiced in
defending on the merits”; and (3) the added party
“knew or should have known that the action would
have been brought against it, but for a mistake con-
cerning the proper party’s identity.” (emphasis added).
This appeal concerns the third point—whether nam-
ing a John Doe defendant constitutes a mistake con-
cerning the identity of the proper party.

This court has previously recognized that Rule
15(c)’s “mistake” clause does not apply when the
plaintiff “simply lacks knowledge of the proper de-
fendant.” Hall, 469 F.3d at 596. In Hall, a plaintiff
timely sued the wrong corporation and later moved to
amend the complaint to add the proper defendant. Id.
at 593. By the time he filed a motion to amend, the
limitations period had expired, so the plaintiff could
amend the complaint only if it related back to his orig-
inal pleading. Id. The plaintiff argued that his failure
to name the correct corporation was a mistake con-
cerning the proper party’s identity under Rule 15(c).
1d.

Not so, said this court. We rejected the plaintiff’s
argument and concluded that “[a] plaintiff’s ignorance
or misunderstanding about who is liable for his in-
jury” does not satisfy Rule 15(c)’s mistake require-
ment. Id. at 596. This court analogized the plaintiff’s
case with John Doe cases, noting that in both scenar-
10s the parties “did not know who to name as defend-
ants before the limitations periods expired.” Id. Elab-
orating on this point, this court emphasized that a
plaintiff naming a John Doe defendant “because he
does not know who harmed him” is not a mistake un-
der Rule 15(c). Id. Our circuit has long adhered to this
“dJohn Doe rule.” See, e.g., Gomez v. Randle, 680 F.3d
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859, 864 n.1 (7th Cir. 2012) (noting that in a John Doe
case, a “plaintiff’s lack of knowledge about a defend-
ant’s identity is not a ‘mistake’ within the meaning of
Federal Rule of Civil Procedure 15(c)”); Worthington
v. Wilson, 8 F.3d 1253, 1257 (7th Cir. 1993) (explain-
ing that a plaintiff’s “lack of knowledge” as to the de-
fendants’ identities does not amount to “a mistake in
their names”); Wood v. Worachek, 618 ¥.2d 1225, 1230
(7th Cir. 1980) (stating that Rule 15(c) “does not per-
mit relation back where ... there is a lack of
knowledge of the proper party”).

Herrera argues Krupski undermined this
longstanding rule. Other courts in this circuit—in-
cluding the district court here—have done the same,
suggesting Krupski essentially overruled our circuit
precedent implicating the John Doe scenario. See, e.g.,
Miller v. Panther II Transp., Inc., No. 17-cv-04149-
JMS-TAB, 2018 WL 3328135, at *6 (S.D. Ind. July 6,
2018) (concluding that “inadequate knowledge can
constitute a mistake”); Haroon v. Talbott, No. 16-cv-
04720, 2017 WL 4280980, at *7 (N.D. IIl. Sept. 27,
2017) (same); White v. City of Chicago, No. 14-cv-
3720, 2016 WL 4270152, at *15-17 (N.D. Ill. Aug. 15,
2016) (reasoning that Krupski applies in the John Doe
context); Brown v. Deleon, No. 11 C 6292, 2013 WL
3812093, at *6 (N.D. Ill. July 18, 2013) (“Krupski sup-
ports that inadequate knowledge and lack of full in-
formation regarding a defendants’ identity satisfies
the mistake requirement for Rule 15(c)(1)(C).”).

In Krupski, the Supreme Court examined whether
Rule 15(c)(1)(C) allowed amended pleadings to relate
back when the plaintiff mistakenly sued a subsidiary,
only to later realize that she meant to sue its parent
corporation. 560 U.S. at 543—44. Holding that the
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plaintiff made a “mistake” allowing her pleadings to
relate back, the Court explained that whether an
amended pleading relates back depends on “what the
prospective defendant knew or should have known”
and “not what the plaintiff knew or should have
known.” Id. at 548. Inreaching this conclusion, the
Court defined mistake as “[a]n error, misconception,
or misunderstanding; an erroneous belief,” id. (alter-
ation in original) (quoting BLACK'S LAW DICTIONARY
1092 (9th ed. 2009)), and further described the word
to include “a misunderstanding of the meaning or im-
plication of something’; ‘a wrong action or statement
proceeding from faulty judgment, inadequate
knowledge, or inattention’; ‘an erroneous belief’; or ‘a
state of mind not in accordance with the facts.” Id.
(quoting WEBSTER’S THIRD NEW INTERNATIONAL DIC-
TIONARY 1446 (2002)).

The Court in Krupski then delineated the scope of
“mistake” for purposes of Rule 15(c). A plaintiff’s “de-
liberate but mistaken choice,” the Court noted, does
not entirely foreclose an amendment from relating
back under Rule 15(c)(1)(C). Id. at 549. That is be-
cause “a plaintiff might know that the prospective de-
fendant exists but nonetheless harbor a misunder-
standing about his status or role,” leading that plain-
tiff to mistakenly “sue a different defendant based on
that misimpression.” Id. Still, the Court made clear
that a plaintiff’'s deliberate choice to sue one party
over another while “fully understanding factual and
legal differences” between them is “the antithesis of
making a mistake concerning the proper party’s iden-
tity.” Id.
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Contrary to several district courts in our circuit,
we do not read Krupski as a sea change in the han-
dling of John Doe claims. True, it is difficult to recon-
cile the result in Hall (not a John Doe case) with
Krupski, but that does not change Hall’s persuasive-
ness 1n its discussion of John Doe cases. Krupski
simply did not alter the definition of mistake under
Rule 15(c). For three reasons, we hold that naming a
John Doe defendant does not constitute a “mistake”
within the meaning of Rule 15(c)(1)(C)(i1).

First, naming a defendant as John Doe in the com-
plaint is not based on an error, misconception, misun-
derstanding, or erroneous belief. Nor is it “a mere slip
of the pen.” Joseph v. Elan Motorsports Techs. Racing,
638 F.3d 555, 560 (7th Cir. 2011) (internal quotation
marks omitted). Rather, it is a deliberate choice. As
the officers point out, a plaintiff naming a John Doe
defendant sues “a fictitious individual in lieu of a real
person.” That is, the plaintiff names a John Doe de-
fendant knowing full well the factual and legal differ-
ences between the nominal defendant and the proper
defendant. Such an intentional and informed decision
cannot amount to a mistake.

Second, a John Doe case and Krupski are different
in kind. Whereas the plaintiff in Krupski had no idea
she lacked knowledge of the proper defendant’s iden-
tity, Herrera sued John Doe defendants fully aware
that he lacked adequate information to ascertain the
correctional officers’ identities. Put differently, the
plaintiff in Krupski did not know what she did not
know; Herrera did know what he did not know. The
Court in Krupski did not address the John Doe sce-
nario presented in this case.
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Third, the definition of “mistake” under Rule
15(c)(1)(C)(11) does not extend to a John Doe scenario.
The district court here relied on its previous decision
in White, 2016 WL 4270152, at *15-20, to conclude
that a plaintiff’s inadequate knowledge of the defend-
ant’s identity constitutes a mistake. In that case, the
district court pointed to the secondary definition cited
in Krupski, which defined mistake as “a wrong action
or statement proceeding from faulty judgment, inad-
equate knowledge, or inattention.” Krupski, 560 U.S.
at 548—-49 (quoting WEBSTER’'S THIRD NEW INTERNA-
TIONAL DICTIONARY 1446 (2002)). Highlighting that
portion of Krupski, the district court in White rea-
soned that “[b]y referencing ‘inadequate knowledge’
the Supreme Court implied that its reasoning applied
to a John Doe pleading.” 2016 WL 4270152, at *16.

But this reading isolates the phrase “inadequate
knowledge” from its context and misconstrues
Krupski by omitting the first half of the Webster’s def-
inition. Krupski does not treat “inadequate
knowledge” and “mistake” as the same. Based on the
full secondary definition cited in that case, it is the
“wrong action” stemming from “inadequate
knowledge” that amounts to a mistake. Krupski, 560
U.S. at 548-49. The district court’s selective reading
elides the difference between a lack of knowledge and
an action undertaken due to a lack of knowledge. This
distinction is critical. Naming a John Doe defendant
as a nominal placeholder is not a wrong action pro-
ceeding from inadequate knowledge; it is a proper ac-
tion on account of inadequate knowledge.

In sum, suing a John Doe defendant is a conscious
choice, not an inadvertent error. Krupski neither
overruled nor undermined our circuit’s treatment of
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the John Doe issue. And many of our sister circuits
share our position post-Krupski. See, e.g., Ceara v.
Deacon, 916 F.3d 208, 213 (2d Cir. 2019) (observing
that Krupski did not abrogate or reconfigure the
court’s previous decision in which it held “an amend-
ment to replace a John Doe defendant is made not to
correct a mistake but to correct a lack of knowledge
and 1s therefore not a mistake under Rule 15(c)(1)(C)”
(internal quotation marks omitted)); Winzer v. Kauf-
man Cnty., 916 F.3d 464, 471 (5th Cir. 2019) (affirm-
ing a grant of summary judgment on statute of limi-
tations grounds because “[f]ailing to identify individ-
ual defendants cannot be characterized as a mis-
take”); Heglund v. Aitkin Cnty., 871 F.3d 572, 579 (8th
Cir. 2017) (concluding that naming a John Doe de-
fendant 1s not a “mistake”). Because Herrera’s second
amended complaint cannot relate back to the date of
his original complaint under Rule 15(c)(1)(C), it is un-
timely.

Herrera’s case does not necessarily end here. As he
argued in the district court and does so again on ap-
peal, the doctrine of equitable tolling may apply. Eq-
uitable tolling halts the limitations clock “when a lit-
1gant has pursued his rights diligently but some ex-
traordinary circumstance prevents him from bringing
a timely action.” Xanthopoulos v. United States Dep’t
of Lab., 991 F.3d 823, 831 (7th Cir. 2021) (internal
quotation marks omitted); see Farzana K. v. Indiana
Dep’t of Educ., 473 F.3d 703, 705 (7th Cir. 2007) (not-
ing that equitable tolling “deals with situations in
which timely filing is not possible despite diligent con-
duct”). And it is the plaintiff’s burden to show “he dil-
1gently pursued the claim and some extraordinary cir-
cumstances prevented him from filing his complaint
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within the statute of limitations.” Sparre v. United
States Dep’t of Lab., 924 F.3d 398, 402—-03 (7th Cir.
2019) (internal quotation marks omitted).

To be sure, equitable tolling is rare. See Irwin v.
Dep’t of Veterans Affs., 498 U.S. 89, 96 (1990) (“Fed-
eral courts have typically extended equitable relief
only sparingly.”). But it remains available here.
Whether Herrera satisfies this test is a factual in-
quiry beyond the scope of this interlocutory appeal, so
we leave this issue for the district court to consider on
remand.

111
We therefore REVERSE the district court’s judg-

ment and REMAND for further proceedings consistent
with this opinion.
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APPENDIX B

UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT

OF ILLINOIS
EASTERN DIVISION
[filed April 1, 2020]
JUSTIN HERRERA,
Plaintiff, No. 18 C 6846
V. Judge Thomas M.

TERESA CLEVELAND; | pDurkin
SAMUEL DIAZ; and
ENRIQUE MARTINEZ,

Defendants.

MEMORANDUM OPINION AND ORDER

Justin Herrera alleges that Defendants—three
Cook County Jail correctional officers—failed to pro-
tect him from other detainees. Defendants have
moved to dismiss the complaint as untimely. R. 47.
That motion is denied.

Legal Standard

A Rule 12(b)(6) motion challenges the “sufficiency
of the complaint.” Berger v. Nat. Collegiate Athletic
Assoc., 843 F.3d 285, 289 (7th Cir. 2016). A complaint
must provide “a short and plain statement of the
claim showing that the pleader is entitled to relief,”
Fed. R. Civ. P. 8(a)(2), sufficient to provide defendant
with “fair notice” of the claim and the basis for it. Bell
Atl. Corp. v. Twombly, 550 U.S. 544, 555 (2007). This
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standard “demands more than an unadorned, the-de-
fendant-unlawfully-harmed-me accusation.” Ashcroft
v. Igbal, 556 U.S. 662, 678 (2009). While “detailed fac-
tual allegations” are not required, “labels and conclu-
sions, and a formulaic recitation of the elements of a
cause of action will not do.” Twombly, 550 U.S. at 555.
The complaint must “contain sufficient factual mat-
ter, accepted as true, to ‘state a claim to relief that is
plausible on its face.” Igbal, 556 U.S. at 678 (quoting
Twombly, 550 U.S. at 570). “A claim has facial plau-
sibility when the plaintiff pleads factual content that
allows the court to draw the reasonable inference that
the defendant is liable for the misconduct alleged.”
Boucher v. Fin. Sys. of Green Bay, Inc., 880 F.3d 362,
366 (7th Cir. 2018) (quoting Igbal, 556 U.S. at 678).
In applying this standard, the Court accepts all well-
pleaded facts as true and draws all reasonable infer-
ences in favor of the non-moving party. Tobey v.
Chibucos, 890 F.3d 634, 646 (7th Cir. 2018).

Additionally, a “plaintiff is not required to plead
elements in his or her complaint that overcome af-
firmative defenses, such as statute-of-limitations de-
fenses.” NewSpin Sports, LLC v. Arrow Elecs., Inc.,
910 F.3d 293, 299 (7th Cir. 2018). “But when a plain-
tiff's complaint nonetheless sets out all of the ele-
ments of an affirmative defense, dismissal under Rule
12(b)(6) 1s appropriate.” Indep. Trust Corp. v. Stewart
Info. Servs. Corp., 665 F.3d 930, 935 (7th Cir. 2012).

Background

Herrera was a detainee at the Cook County Jail.
On October 25, 2016, Herrera was temporarily placed
in a holding cell with other detainees upon return
from a court appearance to await escort back to their



15a

usual cells. While in the holding cell, a group of de-
tainees physically assaulted Herrera. Defendants
were assigned to monitor the holding cell. Herrera al-
leges that he called for help prior to and during the
assault, but Defendants ignored his pleas until he was
already severely injured. Herrera also alleges that he
nearly had to have a part of his lip amputated because
Defendants delayed taking him to the hospital by
hours.

Herrera originally filed this case pro se on October
9, 2018, naming three “John Doe” correctional offic-
ers. He also filed a motion for attorney representation.
On December 17, 2018, the Court denied the motion
for attorney representation and directed the Marshall
to serve the Sheriff, who is Defendants’ employer. In
that order, the Court “urge[d] Plaintiff to identify and
name the real parties in interest as soon as possible
in order to avoid potential statute of limitations prob-
lems.” R. 8 at 4.

The Sheriff filed a waiver of service on January 16,
2019, but Herrera filed a motion for an extension of
time to complete service six days later. In response,
the Court entered an order informing Herrera that
service had been completed, and “[a]t this time, no ac-
tion on the part of Plaintiff is required. The Court is
awaiting Defendant’s answer (due March 18, 2018).”
R. 13. On March 18, the Sheriff filed a motion seeking
an exemption from filing an answer, which the Court
granted. R. 15; R. 17. The Court then set a status
hearing for April 10, 2019. R. 18.

Eight days before the scheduled status hearing,
Herrera sent a letter to the Sheriff, with a copy to the
Court, seeking information about the identities of the
correctional officers on duty when he was assaulted.
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See R. 19; R. 21. At the status hearing on April 10, the
Sheriff’s counsel said he would respond to Herrera’s
requests. At the next status hearing on May 28, Her-
rera said that the information he had received from
the Sheriff allowed him to identify two of the three
officers, but he had yet to identify the third. After fur-
ther discussion with Herrera, the Court determined
that Herrera could not effectively prosecute the case
because he was incarcerated, and after the hearing,
the Court entered an order recruiting counsel to rep-
resent Herrera. R. 24. Herrera, through his recruited
counsel, filed an amended complaint naming defend-
ants Teresa Cleveland and Samuel Diaz on October 3,
2019. R. 34. After further discovery, Herrera filed a
second amended complaint adding defendant Enrique
Martinez on December 10, 2019. R. 42.

Analysis

Defendants argue that Herrera’s claims are
barred by the applicable two-year statute of limita-
tions. Herrera filed this case 17 days before the two-
year anniversary of the incident. But Herrera did not
name any of the defendants until October 3 and De-
cember 12, 2019, about a year late. Therefore, Her-
rera’s claims are time-barred unless his amended
complaints relate back to his original complaint, or an
equitable doctrine applies.

“[Aln amendment adding defendants can relate
back to the filing of the original complaint for statute
of limitations purposes if the requirements of Rule
15(c) are fulfilled.” Donald v. Cook Cty. Sheriff’s Dep’t,
95 F.3d 548, 557 (7th Cir. 1996). Rule 15(c)(1)(C)(i1)
states that the amendment relates back if the defend-
ants “knew or should have known that the action
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would have been brought against them but for a mis-
take concerning the proper party’s identity.” Relation
back under Rule 15 “depends on what the party to be
added knew or should have known, not on the amend-
ing party’s knowledge or its timeliness in seeking to
amend the pleading.” Krupski v. Costa Cociere S.p.A.,
560 U.S. 538, 541 (2010).

The Seventh Circuit has held that Rule 15’s “mis-
take” requirement is not satisfied if the plaintiff
simply lacks knowledge concerning, or is ignorant of,
the identity of the prospective defendant. See Hall v.
Norfolk S. Ry. Co., 469 F.3d 590, 596 (7th Cir. 2006).
But this Court has explained why Hall’s holding is in-
consistent with the Supreme Court’s more recent
holding in Krupski v. Costa Cociere. See White v. City
of Chicago, 2016 WL 4270152, at *15 (N.D. Ill. Aug.
15, 2016). And many courts in this district have
agreed with White’s reasoning and found that amend-
ments identifying previously unidentified defendants
relate back to the timely filed original complaint, de-
spite the Seventh Circuit’s earlier holding to the con-
trary. See, e.g., Haroon v. Talbott, 2017 WL 4280980,
at *7 (N.D. Ill. Sept. 27, 2017) (approving of a “defend-
ant-focused analysis [that] applies whether the plain-
tiff sues the wrong defendant because of a misunder-
standing or sues a fictitious defendant because of a
lack of knowledge.”); Clair v. Cook County, 2017 WL
1355879, at *4 (N.D. Ill. Apr. 13, 2017) (after Krupski,
“the court must limit its inquiry under Rule
15(c)(1)(C)(11) to what the newly named defendants
knew or should have known”); Bilik v. Hardy, 2019
WL 4735394, at *4 (N.D. Ill. Sept. 27, 2019) (same);
McWilliams v. City of Chicago., 2018 WL 4404653, at
*4 (N.D. Ill. Sept. 17, 2018) (same); Brainer v. Dart,
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2018 WL 1519154, at *4 (N.D. Ill. Mar. 28, 2018)
(same).

Defendant points out that the Seventh Circuit has
at least three times since Krupski cited Hall’s rule
that a plaintiff’'s lack of knowledge is not a Rule 15
mistake. See Mohamed v. WestCare Ill., Inc., 786 Fed.
App’x 60, 61 (7th Cir. Nov. 26, 2019); Flournoy v.
Schomig, 418 Fed. App’x 528, 532 (7th Cir. 2011);
Vance v. Rumsfeld, 701 F.3d 193, 211 (7th Cir. 2012).
But as the Court noted in White, these cases “merely
cite to the John Doe rule without questioning its con-
tinuing validity” in light of Krupski. See White, 2016
WL 4270152, at *17. Furthermore, in at least two of
those cases—Mohamed and Vance—the plaintiff
never identified the John Doe defendants. The Sev-
enth Circuit had no occasion to determine whether
late identification complied with Rule 15 in light of
Krupski. Thus, the Court will continue to abide by
White’s reasoning, and find that Krupski serves to
overrule Hall.

Under Krupski, to determine whether a claim is
timely, “the Court must have before it some record of
what the newly added defendants knew about a plain-
tiff’'s lawsuit before they were added.” Hawks v. Gade,
2018 WL 2193197, at *4 (N.D. Ill. May 14, 2018). But
“[s]uch evidence is rarely before the Court on a motion
to dismiss,” so dismissal on that basis is rare. Id.; see
also Brainer, 2018 WL 1519154 at *4 (inquiry into
what new defendants knew or should have known
“not appropriate” at pleadings stage); Harris v. Dart,
2020 WL 60201, at *4 (N.D. Ill. Jan. 6, 2020) (same);
Phillips v. Help at Home, LLC, 2019 WL 266211, at
*8-9 (N.D. Ill. Jan. 18, 2019) (same). Nothing in the
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pleadings in this case makes it an exception to that
rule.!

Conclusion

Therefore, Defendants’ motion to dismiss [47] is
denied.

ENTERED:

Jm 4 B,

Honorable Thomas M. Durkin
United States District Judge
Dated: April 1, 2020

1 In light of this decision, it is unnecessary to decide whether any
equitable doctrine applies here.
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APPENDIX C

UNITED STATES COURT OF APPEALS FOR
THE SEVENTH CIRCUIT

ORDER
June 11, 2020

Before

FRANK H. EASTERBROOK, Circuit Judge
MICHAEL S. KANNE, Circuit Judge
DIANE S. SYKES, Circuit Judge

TERESA CLEVELAND, et al.,
Petitioners

No. 20-8015 | v.

JUSTIN HERRERA,
Respondent

Originating Case Information:

District Court No: 1:18-cv-6846
Northern District of Illinois, Eastern Division
District Judge Thomas M. Durkin

The following are before the court:

1. PETITION FOR PERMISSION TO APPEAL
CERTIFIED INTERLOCUTORY ORDER PUR-
SUANT TO 28 U.S.C. SEC 1292(B), filed on May 18,
2020, by counsel for the Petitioners.

2. RESPONSE IN OPPOSITION TO PETITION
FOR PERMISSION TO APPEAL CERTIFIED
INTERLOCUTORY ORDER PURSUANT TO 28
U.S.C. SEC. 1292(B), filed on June 2, 2020, by coun-
sel for the respondent.
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IT IS ORDERED that the petition for permission to
appeal is GRANTED. The petitioner shall pay the re-
quired docket fees to the clerk of the district court
within fourteen days from the entry of this order pur-
suant to Federal Rule of Appellate Procedure 5(d)(1).
Once the district court notifies this court that the fees
have been paid, the appeal will be entered on this
court’s general docket.
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APPENDIX D

United States District Court
Northern District of Illinois - CM/ECF LIVE,
Ver 6.3.3 (Chicago)

CIVIL DOCKET FOR CASE #: 1:18-cv-06846

[filed May 6, 2020]

(568) MINUTE entry before the Honorable Thomas M.
Durkin: Defendants’ motion 57 to certify for interloc-
utory appeal pursuant to 28 U.S.C. section 1292(b)
the Court’s order of April 1, 2020 54 is granted for the
reasons stated in Defendants’ motion. Mailed notice
(srn, ) (Entered: 05/06/2020)
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