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IN THE UNITED STATES COURT OF APPEALS

FOR THE ELEVENTH CIRCUIT

No. 21-11900-BB

UNITED STATES OF AMERICA,
Plaintiff-Appellee,
versus

ANTONIO U. AKEL,
a.k.a. Tony Akel,

Defendant-Appellant.

Appeal from the United States District Court
for the Northern District of Florida

ORDER:
Antonio Akel’s motion for a certificate of appealability is DENIED because he has failed

to make a substantial showing of the denial of a constitutional'right. See 28 U.S.C. § 2253(c)(2).

/s/ Andrew L. Brasher
UNITED STATES CIRCUIT JUDGE
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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF FLORIDA

-~ PENSACOLA DIVISION

- UNHED STATES OF AMERICA
[ VS ‘ o | ) CASE NO. 3:b;lcr136/LAC
' ANTONIOU. AKEL- o o |

i | REFERRALAND ORDER ‘

Referred to Tudge Lacey Collier on __March 2,2021

. “Motion/Pleadings:: DEFENDANT’S MOTION TO REOPEN THE PROCEDURAL DEFECT IN
~  THE INTEGRITY OF THE FEDERAT, HABEAS PROCEEDING

Filed by_Defendant - on 3721 . Doci#t 430
RESPONSES: . . : A
‘ ' " on ’. Doc#
- on : ____Doc#
Stipulated Joint Pldg. ‘
Unopposed : Consented

JESSICA J. LYUBLANOVITS, CLERK OF COURT
3 o . ket gy

" Deputy Clerk: Keri Igney

; ORDER

Upon consideration of ‘the foreqgoing, it is ORDERED this 3
March, 2021, that: ' ' .

day of

{a) The relief requested is DENIED.

- (b} This motion is simply another attempt to relitigate issues that were or
' should have already been presented to the State Court, this Court, and brought:
befo.re the Eleventh Circult Court of Appeals for resolution.

__s/L.A Collier .
LACEY A. COLLIER SRR
Sexuox: Un.zted States Distxict Judge .
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IN THE UNITED STATES COURT OF APPEALS

FOR THE ELEVENTH CIRCUIT

No. 21-11900-BB

UNITED STATES OF AMERICA,

p ' Plaintiff-Appellee,
~ versus

ANTONIO U. AKEL,
a.k.a. Tony Akel,

Defendant-Appellant.

Appeal from the United States District Court
for the Northern District of Florida

Before: JORDAN and BRASHER, Circuit Judges. '
BY THE COURT:

Antonio Akel has filed a motion for reconsideration, pursuant to 11th Cir. R. 22-1(¢c) and
27-2, of this Court’s October 7, 2021, order denying his mbtiou for a certificate of appealability.
Upon review, Akel’s motion for reconsideration is DENIED because he has offered no new

evidence or arguments of merit to warrant relief.
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. (D). AN attorney Ethesidae had fo do in_this Case Was Simgly Reazw theMotionto
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Q. Okay. So you had May 31st, and then you go a whole month f

12 | of June and then the 18th of July, a little over a

13 | month-and-a~half before you do the secont alleged controlled

[P 14 buy, correct?

15 |A. We attempted to do another one.

16 {Q. Okay. But he never would cooperate, right, or it didn't go T

17 | down?

18 |A. We were never able to actually purchase drugs from him, ¢

19 | correct.

[ That is:there Wese. _m“goo%mouumup‘f.in_%is_c«se 004 he Contention O¥nerudise Was aBad
e | Faed e See ool (Eora TIoas NANStANINL

11:10:57 20§{Q. ‘At the time of ,i:pe affidavit for the search warrant, you

11:11:00 21 [personally douldn't prove that Mr, Akel had participated in any

12:11:03 22 |drug transaction? Everything you talked about was based o:_z'

11:121:¢7 23 |{what the CI supposedly told you, zight?

11:11:10 24}A. Are you talking about on -~ both the controlled buys?.

11:12:14 25{Q. Yeah. That's all.you had, right?. -
Hd L e g = el L ) . ) o ‘ . -
11:11:16 .IIA. Yeg, sir“,” ~ s - o )

-

T Combare e Menoranie. Sudga Mooy n USvACUNA 30 us disr ledsatislMd A Stating

i A Controlied Buy.

... Acontrolled buy occurs when a confidential informant conducts a transaction supervised and NN,
] monitored by law enforcement. Martin v. State, 906 So. 2d 358, 360 (Fla. 5th DCA2005), citing :
1 .. McCallv. State, 684 So. 2d 260, 262 (Fla.4th DCA1996). The advantage of a controlled buy is that .-
| law enforcement does not need to independently establish the informant's reliability in the search
e e - WATTAN affidavit, because law enforcement is present, and cah corroborate the truthfulness of the o
informant's actions and words. See Martin at 360, citing Malone v. State, 651 So0.2d 733, 734 (Fla.
= 5th DCA1995). : :

L From the face of the affidavit it is apparent that Detective Bermingham approached the confidential - — - ~—-
: informant on the basis of a controlled buy. Further, it is apparent that Detective Bermingham '
m ..., Presented the affidavit to the state court judge as a "controlled buy.” S

o The affidavit states,in pertinent part, that "the C| was acting under the direction of the Hardee County __.._____ |
; Drug Task Force." Additionally, it is apparent to the Court that the language of the affidavit implies i
_, that the actions of the CI were being monitored and supervised by the Hardee County Drug Force,  ccevo o= |
when in fact they were not, at least not at all times. From a review of the record, the Court concludes
. thatthe transaction at issue was not a "controlled buy,” because the sale was not supervised 6r = ~———
: nlxionltored by law entorcement ofticers. ' - - :
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_ )wafes}fxmon;oﬁ law enforcement o (gee 133 pas 108 5122) GAmithag that MM{‘L&{K@Q‘ ________
-{The mavant 1o The. home. Pec the Plaballe. Cause fequitement by staieg in the offidoviy . .

and misceilaneons documents c‘ontaim'ﬁg the address of 9518 Pouder Lane, Akel’s name and

. o ‘_A.kel’s live in glrifnend Danpielle Rudmsky’s narme. _ ‘ e
waos a;\s;: & Bou(?ue&hse..&ze. sce and Comeate. . e e
, McDonough - Cross/Mr. Btherxdge 1068
o B 1 }A. There was documents with his name on it in the garbage. - —
R 2 | Q. Yeah. It has his name on it and his daddy and mama's T
o e 3 addreés, ciidn‘t ic? )
_ - 4 |A. Correct, . o
o 5 jQ. It sure. didn't have XXXX XXXXXX Lane on it, did gz .}
I I LA in the trash pull, mo. v o}
e o A B4 {Q- All right. Now,. I believe we talked about, earlier talked | o
TTTTTTTE 12 | about nothing addressed to my client atl XXXX. and tﬁe stuff T
T 13 | that you found in this trash pull, there wasn't one piece of T
14 {mail addressed to my client on there, was there? T
'''''''''' 15 |a. Not- addressed to him, no, sir. ! T

| )mé_{-ha Myhm_m&\m_dh&xmﬁ_ﬂwma 033-8 ;sa)etew\aw e

w enfatcement lied loy inferente. or Omission thot the C.T. 124 thero Yo 0f cvenhad the. olility to._
peak gon Yhe mavants mmm- Yesidente in felation Yo il Meaal. &r.imi‘s‘,-m e

120 ] Q. OKkay. . Let’s talk about that. You've never stepped foot inf__
R 21 that house in your life, have you? _ _ S
e e : .'.._22 A. .No, I haven't. S
et - 23 1 Q. You'!ve never been over there to buy dmgs, have you? | —
- ~24 A, No, +I have not. , | E——
- —ee 25 Q. ‘“You've never been over there and made any dope deals over
T -1 there, did you? . : “‘ o
R -2 |A. Not at that house. -




v FX
ElO Q.' You don't even know what that house looks like; do §6u, not ’
[ At the time that you -supposedly did these dope deals, right, -
) —-, “;12 because you've never been there, yes or no? -
P A. . No. | )
B - .:1. PR e e O U . e
______ ; ' Gatchell - Redirect/Mr. Swaim &2
“ ! 1 }Q. You were asked whether or not you ever went into XXXX o
; 2 XXXXAXX Lane or had drugs at XXXX XXXXXX Lane. 0o you recall e
i3 |that? o
4 JA. Yes. o
5 } Q. But.have you 5een to at least a driveway of XXXX XXXXXX e
1 & |Lane and met with the defendant? ‘ _
IS, | 7 [ A. No. ——
. ! 8 Q. Okay. Have you ever been ~- how do you know XXXX XXXXXX .
o B )9 Lane or that XXXXXX Lane is the residence where thé defendant e
oo 10} and Danielle Rudinsky resided? .
e} 31 A, Because Danielle told me that that's where she resided, the| . ___
- ,! 12 | street.
;13 Q. Do you also have contact with ény individuals opn that
.14 [street, friends that live on that street as well? e
: : ~
. Y5 4 AL, No. ‘ . i
_____ }a0d the distric Court LaouMd hava been bound by precedent and Rule of law fo exclude,

M evidende under TRANKS and its .ecogé.os‘, Were after excsing thelies thot law enforament
rowrngly and inteationally put ek in the. wiactant aFfidanit in (elation 1o Hhe Contralled Buys,

{16k o he fesidence. and maketiol arissions (ECF£18TpaB 1) the. Yemaining Content Would
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— nd Ecstosy Lohers the. ahwle. Country Knowss Hhar ASMALL AMOUNT OF MARTTUANA Fourd Dudinis -

| 1A SIGLE Toask Pl LTS NoT SuFFECoEn To ESTARLISH A FATR PROGABTLLrY THAT MARSIUNA.
y | {0ulD BE LgcAr@Im.t;,_A_&g_S;De«ea,see 2 N v. STATE OF FLogTDA, T $0.34536,537(FLA.

Dist.C+-App.[A98), it Lanaok be Sulicient To estallish & Sa. proloaks
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.Ecs%asy mdé.he dem ANTONI._O Axels Plivate. Cesidence

Thdeed there. woas an addifional L3z Yo\ in this Case. in effoct 10 (feate. the FALE

RPEARANCE that the. evidence of maniuan

o found dusing ¥ne TRASH Pull Yhak is evidence,

_|RE mnas
Lauana Wse. nok distalbutionin Oy, f&go.\’é $e2 (OARAANT AFELDALET Shating LoosD firkiord:.
Within the last ten days, members of the Okaloosa County Sheriff’s Office

Narcotiés Unit conducted a “trash pull” at 9518 Poﬁder Lane (Akel’s residence). A trash.
pull is an investigativé technique that Law Enforcement Officers use in ;erer to obtain .
more informationlim,elligence/evidence on a targetlsuspéct which is not able to be obtained e
through a CI or other means. A search of the abandoiled trash revealed the following .
items: flight itinerary for.Delta Airlines (in Akel’s name); owe sheefs showing amounts of
over $28,000.00; several empty large Zip-Loc food storage bags with one bag having the
.words “sour diesel” written on the side (through reseai'ch “sour diesel” is a potent str;ain of

cannabis that has very ihigh levels of THC); numerous heat sealed storage bags, emanating

-

a very strong odor of marijuana, containing marijuana residue; several dryer sheets whicl} e
are commonly used to mask the odor of marijuénag loose tobacco which was purp'osely e —
removed from a “blunt” cioar, your affiant knows that individuals who smoke marijuana —
routinely bollow out cigars to replace the tobacco with man]uana, loose marijuana which -

field tested with presumptive positive results for THC; several man]uana “blunt roaches”

and miscellaneous documents containing the address of 9518 Pouder Lane, Ake]’s name and-

Akel’s live in girlfriend Danielle Rudinsky’s name.

gt et e b tAAALS rtiee i 090 S0 e = s

Lould Somehow be used to Reftesh Probakie. Cause. from ﬁxeﬂ'm eadlier Confrdled &&;s (eeum

1 9&&8@;&%&%&@&&2@&1@&2&@_&ws Fhat individual§ Lha Smoke Maciinana and

c&dogs '\i-_‘-‘.oim\)lwrﬁ‘i‘m Knows that \nd’w’sAqu_mhokﬂf@;ﬁﬁ&m&m&n&u&\;ﬁgﬁ&_ ~

. jbqszl upan_an addifipnal LTE fo\d éufms*\‘ae. stefes-m hegtmgj&&(w #l%‘legsw\f) R
I oo Howevex, the. Festimany of the Afiant o the Searc wartant hirself, Ploves Hrot any. .

Conienhon Yot the ..QQQ\YXQG\:._QQQ\SL&&Q:\MM}&Q‘Q:ko..ég,,gi\j"c_\ Matiluana s on ock oF




e K-
ot S s b 2 0 '

|[Pure. Mandacity and iction. Sea (E0re 1330a5 354-355 Ykaking:
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Q. I asked you that question a little while ago. The only f

tplng you talked to ‘..:he judge about for this search‘w.arrant_
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GROUND ONE

“1.7 I argued for suppression as indicated in the record. I did not cite or argue controlling .

ST | precedent becanse Ifelt the issues were so clearly self-evident from the testimony of law T
| enforcement that the trial court would rule on the merits and facts of the iOﬁQD to suppress... -




-11

"Another question for you: Do you .agree that the case in -

qﬁestion, two controlled buys in this incident ‘is

dispositive to the whole case, correct?
A.!, As I recall., yes. - - - o
0. And T don't know if you can -recall, but if -~ __

e

you can recall, Count IV and Count V of thé Indictment

————

were those controlled fouys< L . P
A. I don't reme.rtﬂaef- : . ' ' P —
0. You can't recall the counts, but you can -

re'avca]..l that‘ — ‘ S ——
A Generally speéking, yes, sir. R
0. | Okay. "And I was ac@it@:ed of the == I'm e

statlng for the record I was acquitted of those two .

controlled buys, they were Count IV and- Count V of the

Indictment . _
A, That's correct. ~ . o - e
Q.. Why would you noﬁ}y if you were- not: -

~12 - intimidatéd by this judge or pressured by this judge, why.
713 would you not immediately move for dismissal of the
14 indictment or file for a Franks hearing immediately after
15 an acquittal of those charges?
16 - Didn't do it. .~ S E
e 20886 L . e e -
23 :f . - ZAd one mors tims Tor e record, SITy Just
21 to be suxre, you S2id that thers wasn't any particuiar —
A . , s . P = e
—22 reason that vou dida't file fox cdiswmisszl of TheE ———e
— 2% ipdictment or the Eranks hearing once evidence wWas I
— —24 discovered that those controlled buys were false? T
— s . A T gdidnt+ £ile anything, I —
R ¥ folt ou didn't file anything? e —
e 5 : ) ‘ ——
-z {, I Mo, sir. —
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_|jps in Hhis Cose tne, US. Attosney B the Northeos Distvick of Florida. Knows thok buk for the,
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Additional material

from this filing is

available in the
Clerk’s Office.




