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iN THE

SUPREME COURT OF THE UNITED STATES
'PETITION FOR WRIT OF CERTIORAR!

Petitioner i'espec.tfully prays that a writ of certiorari issue to review the judgment below.

OPINIONS BELOW

[Vé‘or cases from federal courts:
The opinion of the United States court of appeals appears at AppendJX A o

the petition and is ,
{ ] reported at ' ; OF,
[ 1 has been de51gnated for publication but is not yet reported; or,
[\(IS unpublished.
The opinion of the United States district court appears at Appendix B
the petition and is
[ ] reported at ; o,
[ 1 has been designated for pubhcatlon but is not yet reported; or,
M is unpublished.

[ 1 For cases from state courts:

The opinion of the highest state court to review the merits appears at
Appendix to the petition and is

[ 1 reported at . ; or,
[ ] has been designated for pubhcatlon but is niot yet reported; or,
[ ] is unpublished.

The opinion of the . . _court
appears at Appendix to the petitionandis
[ 1 reported at . : : ; O,
- [ 1 has been designated for pubhcatlon but is not yet reported or,
[1is unpubhshed -

(1)




JURISDICTION

[vﬁ‘or cases from federal' courts:

The date on Whlch the Umted States Court of Appeals decided my case
was 1,90

»

" [1No petition for rehearing was timely filed in my case.
[\*{ A timely petition for rehearing was denied by the United States Court of
Appeals on the following date: DECEMBER 0,303 | and a copy of the
order denying rehearing appears at Appendix __ &

[ 1 An extension of time to file the petition for a writ of certiorari was granted
to and including (date) on (date)
in Application No. __A .

The jurisdiction of this Court is invoked under 28 U. _S. C. §1254(1).

[ 1 For cases from state courts:

The date on which the highest state court decided my case was
A copy of that decision appears at Appendix

[ 1 A timely petition for rehearing was thereafter denied on the following date:
, and a copy of the order denying rehearing

appears at Appendix

[ 1 An extension of time to file the petition for a writ of certiorari was granted
to and including (date) on (date) in
Application No. A .

The jurisdiction of this Court is invoked under 28 U. 8. C. § 1257(a).

(D




CONSTITUTIONAL AND STATUTORY PROVISIONS INVOLVED

Amendment 4 Unreasonable searches and seizures.

The right of the people to be secure in their persons, houses, papers, and effects, against
unreasonable searches and seizures, shall not be violated, and no Warrants shall issue, but upon
probable cause, supported by Oath or affirmation, and partxcularly descnbmg the place to be
searched and the persons or thmgs to be seized.

_Amendment 5 Criminal actions—Provisions concerning—Due process of law
and just compensation clauses. -

No person shall be held to answer for a capital, or otherwise infamous crime, unless on a
presentment or indictment of a Grand Jury, except in cases arising in the land or naval forces, or
in the Militia, when in actual service in time of War or public danger; nor shall any person be
subject for the same offence to be twice put in jeopardy of life or limb; nor shall be compelled in
any criminal case to be a witness against himself, nor be deprived of life, liberty, or property,
without due process of law; nor shall private property be taken for public use, without just -
compensation. ‘

Amendment 6 Rights of the accused.

In all criminal prosecutions, the accused shall enjoy the right to a speedy and public trial, by an
impartial jury of the State and district wherein the crime shall have been committed, which district
shall have been previously ascertained by law, and to be informed of the nature and cause of the
accusation; to be confronted with the witnesses against him; to have compulsory process for
obtaining witnesses in his favor, and to have the Assistance of Counsel for his defence.




STATEMENT OF THE CASE

(). The defendant Hnely Filed a motion Pursuant to JBUS.LH2258 to vacate Set aside,
of Corteck his Sznknab in the United States Disteick Court For +he. Northera Districtof
Florida,Lase V0. 3:61-cr-136-L.C-EMT at €Doc. 1156).

(D). Expanding the. Facts e defendant fikd an Amended 280583055 puesuant {o the
Fedesol Rules of Givil Procedure 1546) ar (Do 11181 For which Hhe. districk Court Graated to
he @¥ient it Was allowed . see (Doc #196)

(). The defendonts Claim for Hhe denial of his Constriutional Rights within his Amended
$3355 metion 2y pliuvly cites and felies upon Supreme Court Precedent Kimmelmany.
Morrison 4717 .$.36%5,1065.crd5TH (10 E0) and States Word For Word, as cut ch Pasted
below: :

| AKEL -WAS DENIED 815 CONSTITUTIONAL.RIGHT 0 -EFFECTIVE
"ASSESTANCE OF COUNSEL WHEN EANDATL. ETHERIDGE FAILED TO .|
PROPERLY- LITIGATE PETITIONER 'S  FORTH AMENDMENT CLAIM.:

(IS FATLURE T0 GITE CONTROLLING FREGEDENT, .INCOMPETENTLY
\PUTEING FORTH. FALSITIES FROM AN ARREST AFFIDAVIT AND HOT

THE AFFIDAVIT FOX THE SFARCH 'WARRANT, -COUPLED WITH HIS .
FAILURE TG REGTIFY THE.MISTAXE. AND PRESENT FURTHER

EVIDENCE BY FILING. AN AGREED UPON' FRANKS HEARING WERE | .

I VIOLATION OF RIS SIXTH mmmu‘""i?:‘ﬁ'rs. ﬁz(mwlnpgﬁb

™. Nﬁwtud ?fedur-o.’n.s of -‘-ha aim, for wk\d\ were not in He Dicect Apeed (ecora was
4he fack that He Sele factual f(dtuhs for probabk. Lause 10 issue & Seurok watfant For
Which is" DESPoSTEevE"+o the Tndichment were falsifies, o Reckless Disragard for dhe fruth
Inviolation of e defendants Fourth Arrendenent Rights in accord with Franks v.Delawore
H3B LS. 154,985.0 2674 H19718), 0nd despite Hhe fack that the. defendonts Hial attorney had
Mo @vidence o Prove that 4he' Contralied Buy' Factual predicates Loere law enforcemant
fakrications he faikd +o fik for dismissal of the indickment or fik for o FRaKs heasing
(\eacly c\tmfms -\-\!ﬂ. defendant of Wis Sixtn Amendment Rignt 4o the eFectwe Assistance of
Counsel in accord with Strickland v. Woshinaten 466 11.5.648,louS.cr Josa (1a34).
(). The, defendants Constrhufional issus., effedkvely Called & Kimmalman v Morrisen Claim,
IS Substantiated beyond o PRoller of (redibk evidence Consishag of Trial Counsels Sworn
alRdovit arDocst 164-1 pas 3-Dand +he Swora teshmony of Trial Counsel Obtained during
an evidentiary hearing held on Tar. 28,3014 (Poc.R208) transcribed at (Doc#220 pySl-52
and 55-56) feveali "y fesp«ﬁvz\j .

0




L See.(Doc-ﬁlH'legsb?(AmamtoFc.ou«sebs*whng | |
A R .7 GROUNDONE T S
. i . ) : ) o i
Sl 1 argued for Supp'F‘SSlOn as mdicated In the record. I did not cife or argue contodmof
i
; precedent becaase i feii the issues were so clearly self-evident ﬁom the testimony of law IL—“—‘—
. S
_g: on grcement tbai the tnal cotrrt won}.drule onthe mantsandfacts oftthmOUOnto suopress #J__
i : e———— ot e T i - 7]
55‘56 s . . *f. Co . . . .
20 - Aﬁofher" question fon; you: Dojioﬁ .agree that the .c":as.re 111 — ‘
_.2]; ) "q'niest:i:on, two 'controlled buys in this incident ‘is - '_
22 .ﬂ . ;ﬁdﬁ_ﬁ%osl’f‘:%%}:%o the whole case, correct” . . .
— :23 . A.. : As I recall, yes. . ' _,-.,
24 Q. AndI don’t mow if you can -recall, but if -
25 you can recall; Count IV and Count v of the Indictment -
1 were those controlled buys. - : .
2} ) A I don't remember. ) - ’
___ﬁ_'3 ) 0. . You cén't_ recall the counts, but youn can g
‘4 | recall that - - -
5 | ,,A Generally speéxkihg, yes, sir. - 3 - "
L6 . Q. | Okay. BAnd I was acquitted of the —= I'm ;
b 7 ,stating .for. the record I was acquitted of those -twc>~
: controlled buys, thej were Count IV and- Count V of the __—'
- .8 | Ind:l.c*l:nent. __'_'
10 A\ That's corxrect. A - o B : 3 --;
——‘—‘.#—-_111 g ) Q Why would th‘;. nr‘aﬁ ‘if you %rei:efribt: ‘ i
12 - 1nt:|mdated by this judge or pressured by thJ.S judge, why
713 would. you not J_nmech.ately move for dismissal of the -
14 ;ndlci:nent or file for a Franks heariag immediately after |
-3:5 an acquittal of those charges? ) _ o ' R _,q-
- . TBidn't ';:10 qe. oo T N .
g. . zAd One more tike For e'_;ecc-:c"x, sir, " just
to, b;e sare, you Said that there wasn't any particuiasx -
22 réagon that you didn't file for dismissal of the
“2'3 iﬁ'diq'tmen’; or the Eranks r.e r:.ng once evj,c'-encg was
24 - disée*fezed that those conftrolled buys were faise;? -
25 h - . A T didn't fils snything. .
-1 .. You didn't File anytn;xg’«‘ -
2. &, Fo, sir. L . T —_—
< .




(8). Housever he disteict Court procedurollqBatted +he movants claim for felief fram Seting

+wgg_mm%mmmwmmmm

Q 32\Y adophin r (doci ) na s

pecause the motion to suppress was thoroughly argued before the trial court and on appeal, the

-Government argues that Defendant's challenge to counsel's performance in this respect is
procedurally barred. Rozier, supra; Nyhuis, supra. The court agrees that two of the three arguments -

_ Defendant makes in this motion are procedurally barred. Defendant's first argument, that counsel
should have argued "controlling precedent is an attempt to re-argue the issue of the staieness of

the information concerning the controlled buys that supported the warrant, and as such it is

procedurally barred. Similarly, his argument that counsel failed to demonstrate that the affidavit was -

false is an attempt to re-litigate the district and appellate courts’ pnor determination about th:s issue,
couched as an meffectlve assastance of counsel clalm

20910, At the.-time. of ﬁpe affidavit for‘ the search wa:ia'r;t, you

21 pexaonaliy c¢ouldn't prove that Mr. Akel had éarticj.pated in any

22 drug transaction? Everything you talked about was based on :

23 |{what the CI supposedly told you, xright?

24}A. Are you talking about on —— both the controlled buy‘s?.

25 Q. Yeah. That‘s all.you had right"

IIA. Yeg, sir. ', o ‘ : ) : . 3

e e e canah o T s siaze malee 2e

See also {Doc.#133 oo iGiing that 4 ¢ Ao ‘brol

M Q@m M. defendadt)s

Okay. So you had May 31lst, and then you go a whole month }

12 Jof June and then the 18th of July, a little over a

=== 13 |month-and~a-half before you do the second alleged controlled

14 | buy, correct?

~15 |A. We attempted to do another one,

16 Q. Okay. But he never would cooperate, right, or it didn't go

17 | down?

18 |A. We were never able to actually purchase drugs from him,

19 | correct.

(&
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14

15

16

117

18

19

19,904 ' i ' f‘ 18 pgs 44 aking

You know, s0 far I' ve met prevarlcatlon after
prevarication, and I'm —— I don't know what to do. I'm justv~—
I want to secure my right>tp fair due process of law. And if I
have nothing cominé from fair aue procéss of law without the
prevarication, just with the straight facts in conjunction with
the law, then I don't have anything coming. But so far to date,
what has transpired is —— I mean, it's not commendable, to say
the least.! S50 that wasn't -on Mr. Register. That was on the
previous person in his seét. So nothing against him. He seems

to be an honorable individual and standup gentleman.

So I just ask that the Court give me an opportunity to

present the facts of my case, and that's dealing with the 2255

in-conjunction with the law. There's already a ruling from the
magistrate, where it's already sitting there already ripe to be

swept —— to sweep my claim under the rug, saying I'm proceeding

F AN

LR J



21 | to bar (phonetic) from ybu and your claim, and that’'s not true.

22 It's totally against Kimmelman v. Morrison and brand new cases,

23 I believe out of -this Court or the Court in Tallahassee, you

24 know, sﬁowing *'tha.i:_ws—l-ie's .wro'ng—;,” and thét’s jusﬁ — you"knov;',

25 | it's —— I just ask Your Honor for the opportunity to have the

- Y

i1 facts of my case be taken into conjunction with the law, as any

2 person should want, you know.

A e e ¢ e N e s — R S DR PRPON -

As.an ‘ir'\itiaf matter, ‘we find it instructive to discuss the district court's conciusion that Brown is —

procedurally barred from raising this claim because he presented the claim on direct appeal.

__ Typically, a prisoner is procedurally barred from relitigating an issue on collateral review that he =~ ————
* already raised in his direct appeal.{2017 U.S. App. LEXIS 16} Stoufflet v. United States, 757 F.3d

1236, 1242 (11th Cir. 2014). Where, however, facts essential to a claim are not in the appeliate

record, the general rule in favor {688 Fed. Appx. 652} of a procedural bar does not apply and

the issue may be raised on collateral review to permit further factual development. See Bousley .
v. United States, 523 U.S. 614, 621-22, 118 S. Ct. 1604, 140 L. Ed. 2d 828 (1998) (citing Waley v.

Johnston, 316 U.S. 101, 62 S. Ct. 964, 86 L. Ed. 1302 (1942) (per curiam)). One example of a claim

typically requiring further factual development through a § 2255 proceeding is a claim based on

ineffective assistance of counsel. Massaro v. United States, 538 U.S. 500, 504, 123 S. Ct. 1690,.
155 L. Ed. 2d 714 (2003). "

. On direct appeal, this Court likened Brown's due process claim to a claim based on ineffective

assistance of counsel because the claim relied on facts not before the district court, including the
affidavit from Brown's plea counsel. Brown I, 526 F.3d at 707-08. In so doing, this Court stated, "As

with an ineffective assistance of counsel claim, Brown's {due process] claim is best resoived in a
coilateral proceeding under 28 U.S.C. § 2255, where the district court will have an opportunity to

convene a hearing, entertain the relevant evidence, and make findings of fact." /d. at 708.
Accordingly, this Court has already signaled that Brown’s due process claim falls within the exception

- to the general procedural rule prohibiting a prisoner from relitigating an issue presented on direct
appeal. Therefore, to the extent that the district court{2017 U.S. App. LEXIS 17} adopted the

magistrate judge's conclusion that Brown was procedurally barred from raising his due process
claim, the district court erred.9 '

( tu;l




. UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF FLORIDA

PENSAGOLA DIVISION
UNITED STATES OF AMERICA
vs . ' : CASENO. 3:07cr136/LAC
ANTONIO U, AKEL
REFERRAL AND ORDER

Referred to Judge Lacey Collier on __.March 2, 2021
Motion/Pleadings:: DEFENDANT’S MOTION TO REOPEN THE PROCEDURAL DEFECT IN
THE INTEGRITY QF THE FEDERAL HABEAS PROCEEDING

Filed hy_Defendant en 321 Doc# 430
RESPONSES: . '
v on i Dot
on Doc.i#
Stiputated Joint Pldg. '
Ui d Consented

JESSICA 1. LYUBLANOVITS, CLERK OF COURT

i Vg

Deputy Cleric Keri Igney
ORDER

Upon consideration of the foragoing, it is ORDERED this 3~ day of
March, 2021, that:

{2) The relief requested is DENTED.

(b) This motion is simply another attempt to relitigate issues that were or
should have already-been presented to the Stata Court, this Court, and brought
berfore the Elavench Circuit Court of Appeals for resolution. ‘

s/ A Collier
LACEY A. COLLIER LR
Senior United States Digtrict Judaa®

- *y
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hon STATES 18 c\dien “ ] a vhath Ry aus-at4s

_ANTONIO U. . AKEL, Petitioner-Appellant, versus UNITED STATES OF AMERICA,
Respondent-Appellee.
UNITED STATES COURT OF APPEALS FOR THE ELEVENTH CIRCUIT
2018 U.S. App. LEXIS 15666
No. 17-14707-AA

June 8, 2018, Decided

Editorial Information: Subsequent History

Reconsideration denied by, Motion denied by United States v. Akel, 2018 U.S. App. LEXIS 23037 (11th
Cir. Fla., Aug. 17, 2018)

Editorial Information: Prior History

' {2018 U.S. App. LEXIS 1}Appeal from the United States District Court for the Northern District of

Florida.United States v. Akel, 337 Fed. Appx. 843, 2009 U.S. App. LEXIS 16952 (11th Cir. Fla., July 24,
2009)

Counsel For United States of America, Plaintiff - Appellee: Robert G. Davies,
Alicia Forbes, U.S. Attomey Service - Northern District of Florida, U.S. Attorney's Office,
Pensacola, FL.

Antonio U. Akel, Defendant - Appellant, Pro se, Estilt, SC.

Judges: Before: TJIOFLAT, MARCUS and JORDAN, Circuit Judges.

Opinion

BY THE COURT:

Antonio Akel is a federal prisoner serving a total 480-month, Armed Career Criminal Act ("ACCA")
enhanced sentence, after a jury convicted him of conspiracy to possess various drugs with intent to
distribute (Count 1); possession of marijuana with intent to distribute, (Count 2); and possession of a
firearm by a convicted felon (Count 7). After this Court affirmed his convictions and sentence, Akel
filed a pro se 28 U.S.C. § 2255 motion to vacate sentence, arguing that: (1) he no longer qualified as
an armed career criminal; and (2) his counsel was ineffective.

The district court denied Akel's motion, concluding that he had three prior convictions for burglary of
a dwelling, an enumerated offense under the ACCA, and therefore, the ACCA enhancement was

-proper. Additionally, as to Akel's claim that his counsel was ineffective{2018 U.S. App. LEXIS
2} in failing to raise a Fourth Amendment issue, the court concluded that the majority of Akel's
arguments were procedurally barred because they sought to relitigate issues decided on direct
appeal, couched in terms of ineffective assistance. The district court denied a certificate of
appealability ("COA"). Akel then moved to alter or amend the judgment, under Fed. R. Civ. P. 59(e),
arguing in part that the district court's decision was contrary to Kimmelman v. Morrison, 477 U.S.
365, 106 S. Ct. 2574, 91 L. Ed. 2d 305 (1986). The district court denied the Rule 59(e) motion, and
Akel appealed.

4\ I e ———



Supreme Court law in its Cerhficate of Appealability analysis ond determinations has been +he
€ocus of Study and deboate. by Jurists of Reason. See Torny MAURS I MARcTA CoYLE HAVE Cxrcusr
Cougts ‘Closed THE GAfaf ON SOME TvMATE Aeew?&ar'z. Laws Jounwal FEB.5, 9030 available.
ot hites:/f W, tis«-\ég&inco.am/w- content/uploads/9030/03/NaTILAW Soumal 200305.p4¢

C'uohar doesit enton For dul Procss and access 1o e Courts i€ noa- Copital prisoncees in the Flest

Cifeuwir, according to one. fRoent Shudy, Were 9% more. Iikely 4o get o Cerhficade. of appealalility
Fhon noncapiral Prisencts in the Elaentia cirou%tz"),ggg alse St.Huboertv.United Stodes, Mos.ck
737,173 (3030X( starement of Sotomayor, T, Rspechng denial of cerkiorari )’

In the certificate-of-appealability (COA) context, where an inmate must make a threshold
“'substantial showing of the denial of a constitutional right," § 2253(c)(2), this Court has cautioned that
the threshold inquiry is “*not coextensive with a merits analysis” and that any court that ** ‘justiffies] its
denial of a COA based on its adjudication of the actual merits . . . is in essence deciding an appeal
without jurisdiction,’ " Buck v. Davis, 580 U.S. | 137 S.Ct. 759, 197 L. Ed. 2d 1 (2017) (quoting
Miller-El v." Cockrell, 537 U.S. 322, 336-337, 123 S. Ct. 1029, 154 L. Ed. 2d 931 (2003)). This principle

provides yet another reason, apart from the due process issues that petitioners focus on, to doubt the
Eleventh Circuit's practices. '

(). The. fack hahe.«s/§3;55 Petitieness in other Ciceuits are 69% mora. likaly to be Granted &

COA Hhon Hhose in W Eleventh Circwit undermines Pl;lhﬁc Confidetnce. thatthe law is being '
Applitd Coffeckly and With an avenhand and,whete the Writ of holeas Carpus is of Such
Cundamentol importanca fo Hhis Pations leged system that it is Known as+he. Grear writ the

Yool meant te ke availolole. 16 any person wie Linds himself in Jail whon he ougit Aot loe there, |

Hhis Court Should Step in and Quercise. its supervisory authorihy.CF Bounds v.Smith 301 s.817,
$33,478.cF 49,53 1.€4.24 18 (101" The State and its officers man not abridge orimpair eehhoum
Tight fo agply fo.a federal Courr for o Wit of habtas CorpusYand clarfy the Ruke of law to the lewer Cour,
(D.Tn +his case it is clearand indead Jucists of reason would dedate that if $ha petitionr had

| applied for a COA ina Sister Citewit he wiould have bern Granted +he Ogfertunity 10 agpeol under

the. Governing RUR of Laws found in Slacv.McDanie), 529 U 5. atd34 because & .
(A Juarists of Reason From +he Elekath Circuit 115R\E in the 28u.5.¢ §3355 appeal it i7-14701
have olfeady Framed A Cack that 4he, petifioner alleaed +he Denial of a valid Constituhenal
Right, Claany Sarisfying Hhe Substantive Prong of Slack sugra.see_Antonio UAKR) v.Uned
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" BY THE COURT: - : 7
Antonio Akel is a federal prisoner serving a total 480-month, Armed Career Criminal Act ("ACCA")

enhanced sentence, after a jury convicted him of conspiracy to possess various drugs with intent to
distribute (Count 1); possession of marijuana with intent to distribute, (Count 2);.and possession of a

firearm by a convicted felen {Count 7). After this Court affirmed his convictions and sentence, Akel
filed a pro se 28 U.S.C. § 2255 motion to vacate sentence, arguing.that: (1) he no Ionger qualified as
an armed career criminal; and (2) his counsel was ineffective.

The district court denied Akel's motion, concluding that he had three prior convictions for burglary of

a dwelling, an enumerated offense ynder the ACCA, and therefore, the ACCA enhancement was
proper. Additionally, as to Akel's claim that his counsel was ineffective{2018 U.S. App. LEXIS
2} in failing to raise a Fourth Amendment issue, the court concluded that the majority of Akel's

arguments were procedurally barred because they sought to relitigate issues decided on direct
appeal, couched in terms of ineffective assistance. The district court denied a certificate of

appealability ("COA"). Akel then moved to alter or amend the judgment, under Fed. R. Civ. P. 59(g),
arguing in part that the district court's decision was contrary to Kimmelman v. Morrison, 477 U.S. .

365, 106 S. Ct. 2574, 91 L. Ed. 2d 305 (1986). The district court denied the Rule 59(e) motion, and
Akel appealed.

(Q Jurists of MMM“COMM 4 i e
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A e y ) |
ORDER 0
— Upon consideration of the foregoing, it 1is ORDERED this 3* day of . ) -.\.
March, 2021, that: __'r
(a) The relief reguested is DENIED. “

(b} This motion is simply another attempt to relitigate issues that were or

should have already been presented to the State Court, this Court, and brougbt

i
before the Eleventh Circuit Court of Appeals for resolution. ||
]

s/L.A. Collier ] {
. LACEY A. COLLIER Caemt i
Senior United States .D:.sarict Judge A

(awma D AnG

"But the 'whole purpose’ of Rule 60(b}‘is to make an exception to finality.™ Buck, 137 S. Ct. at 779
(quoting Gonzalez, 545 U.S. at 529). When a habeas petition is dismissed on flawed procedural
grounds, "[t]here are no 'past effects’ of the judgment that would be disturbed" if the habeas
proceeding were reopened for further consideration, Phelps, 569 F.3d at 1138, and the state's

interest in finality "deserves little weight,” Buck, 137 S. Ct. at 779. Bynoe never had the opportunity

to litigate his underlying claims on the merits in a federal habeas proceeding, and the state never
expended resources disputing them. See Miller, 879 F.3d at 701. He remains incarcerated, and "the

~ parties would simply pick up where they left off." Phelps, 569 F.3d at 1138.
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. Because the motion to suppréss was thoroughly argued before the trial court and on appeai, the

“Gavernment argues that Defendant's challenge to counsel's performance in this respect is
procedurally barred. Rozier, supra; Nyhuis, supra. The court agrees that two of the three arguments :

Defgndant makes in this motion are procedurally barred. Defendant's first argument, that counsel
should have argued "controlllng precedent " is an attempt to re- argue the issue of the staleness of

the information concering the controlled buys that supported the warrant, and as such it is :
_procedurally barred. Similarly, his argument that counsel failed to demonstrate that the affidavit was -

false is'an at’(empt to re-litigate the district and appellate courts' prior determination about this

hutg.ﬁkowu

issue, couched as-an ineffectlve assistance of counsel claim.

_Smwuhﬁummmw:

As an initial matter we find it instrucfive to discuss the district court's conclusion that Brown is

~ procedurally barred from raising this claim because he presented the claim on direct appeal.- .
. Typically, a prisoner is procedurally barred from relitigating an issue on collateral review thathe =~ —————

-~ already raised in his direct appeal.{2017 U.S. App. LEXIS 16} Stoufflet v. United States, 757 F.3d

1236, 1242 (11th Cir. 2014). Where, however, facts essential to a claim are not in the appellate _
" record, the general rule in favor {688 Fed. Appx. 652} of a procedural bar does not apply and

.the issue may be raised on collateral review to permit further factual development. See Bousley -
" v. United States, 523 U.S. 614, 621-22, 118 S. Ct. 1604, 140 L. Ed. 2d 828 (1998) (citing Waley v.

Johnston; 316 U.S. 101, 62°S. Ct. 964,86 L..Ed. 1302 (1942) {per curiam)). One example of a claim -

" typically requiring further factual development through ag 2255 proceedingisaclaimbasedon
_ Ineffective assistance of counsel. Massaro v. United States, 538 U.S. 500, 504, 123 S. Ct. 1690, -

155 L Ed 2d 714 (2003)

‘0..

Respondent érgues Petmoner’s dlaim is. proceduraliy baired because the Eleventh Circuﬁ rejected -
~ Petitioner's sufficiency of the factual basis claim on direct appeal. (Id. at 24.) When a § 2255

petitioner raises a claim on direct appeal, he may not relitigate the claim in collateral proceedmgs V
under a different legal theory. United States v. Nyhuis, 211 F.3d 1340, 1343 (11th Cir. 2000) ("A

re;ected claim does not merit rehearing on a different, but previously available, legal theory.") -
" However, where a petitioner coliaterally attacks his conviction based on & claim of ineffective

assistance of counsel where the petitioner has previously challenged the underiying deficiency, the
~ petitioner has not merely repackaged the claim and the procedural bar does not apply. See Perry v.

United States, Nos. CV 610-074, CR 606-026, 2011 U.S. Dist. LEXIS 41538, 2011 WL 1479081, at .
*4 (S.D. Ga. March 31, 2011) ("[T]he Court of Appeals{2018 LS. Dist. LEXIS 45} rejected the claim

“on the merits, while here it is raised on ineffectiveness grounds. Ineffective assistance of counsel -
was not an available theory on direct review, so . . . the Court rejects the government’s

~contention that this claim is barred."); Willis v. Umted States, Nos. CV 608-116, CR 606-026, .
2009 U.S. Dist. LEXIS 52554, 2009 WL 1765771, at *4 (S.D. Ga. June 22, 2009) (“[Tlhe circuit court

-analyzed [petitioner’s] claim for judicial error in the apphcatnon .of the sentencing guidelines.

{Petitioner], in contrast, arques atforney error. . . . Hence, unlike the movant in Nyhuis, heis
-not'merely 'repackaging’ his claim of judicial error as a claim of ineffective assistance of counsel.")

Accordingly, Petitioner is not merely repackaging his claim here, since he chailenges Mr. Hawi(s
’performance as ineffective.
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Unfortimately, the Court underestimates the significance of the fact that petitioner was
effectively shut ount of federal court—w;thout any adjudication of the merits of his
claims-because of a procedural ruling that was later shown to be flatly mistaken. As we

have stressed, "[d]ismissal of a first federal habeas petition is a particularly serious matter, for that
- dismissal denies the petitioner the protections of the Great Writ entirely, risking injury to an

important interest in human liberty." Lonchar v. Thomas, 517 U.S. 314, 324, 134 L. Ed. 2d 440,
116 S. Ct. 1293 (1996); see also Slack v. McDaniel, 529 U.S. 473, 483, 146 L. Ed. 2d 542, 120

S. Ct. 1595 (2000) ("The writ of habeas corpus plays a vital role in protecting comstitutional -
fights") ‘When a habeas petition has been dismissed on a clearly defective procedural

ground, the State can hardly claim & legitimate interest In the finality of that judgment. Indeed,
the State has experienced a windfall, «while the state pnsoner has been depnved»contrary ta

congressmnal <‘pg 499> mtent-of his valuable nght to. éne full round of federal haheas roview.

) i in felahen to _v_lgic_fhma Conshiuhom\___q_lmm_ for S3us.c82288 flief)
. ! .
20 o Ar:ctlb.er" question fox you: Do ‘'you .agree that-the case id -.
21 c;w.ilesti-_on, two ,:éontrglled buys irp this incident-is - Tl
.22 .. dispositive to the wbol‘e casé, correct? .
—23 A._; " as T recall', yes. .
—:_24 Q. . And I don’t know if you can -recall, but if =
.25 . you can recall, Count IV and Cq;nt \ of-‘-;hié'IndiEmeﬁE -
1 were those éon'trolled Sr:,uys. - ) ‘ . ‘ . -
L2 ‘ a. I don't remember. . . ’ ) -
3 0. You can't recall the counts, but you can ;~-
4 r.e.cail that — -
S| ) _,A 'Qenerally spe-aking, yes, sirr . LR
6 B . 0. | Okay. "And I was ac@itped of the = I'm B
-1 stating for. the record I was acquitted of those two . -
‘ 8 cont;rollgd bqys, they were Count IV and- Count‘ V of 1.':he‘ i _‘
9’ . Ir.}d:i:ctment . _-_
_‘10 Ax That's correct. . __—»
a1 . @l way would ybﬁ' nob\, if you were mot. »
]é_- intimidated by this judge or pressured by thws judge, why__
13 would. you not J.mmedj.atelj move foxr dq_cm_ssal of the - -
14 mdlcment or file for a Franks hearing immediately after .
1-5 . " an acquittal of ;hose charges? | . ’ L ) LT
w6 | A Bidn't doit. | - - w y .
sese : : ’
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9. -~ Eid Sne mdrs tike For the& record, sir, just

Vo
™A
[

to be sure, you said that ther2 wasn't any particuiaxr

1 }
22 reason thet veu d&idn't file for dismissz] of the
R . . . . - i
23 indiciment or the Erznks hearing omce evidence was
2& discovsxed that thoss conirolled buys -were falise? © T

.of COe(-. 364 & 129a-130t {iltheir tah

Courts of appeals have jurisdiction "of appeals from all final decisions of the district courts . . . .* 28
U.S.C. § 1291. A litigant faced with an unfavorable district court judgment may make a timely appeal
of that judgment and may also file a Rule 60(b) motion for refief with the district court either before or
after filing his appeal. See Stone v. INS, 514 U.S. 386, 401, 115 S. Ct. 1537, 1547, 131 L. Ed. 2d
465 (1995). "The denial of the [Rule 60(b)] motion is appealable as a separate final order . . . ." 1d.
Thus, an order adjudicating a Rule 60(b) motion, in addition to a final judgment adjudicating the case

as a whole, is an appealable, final decision.
Although;ouriappeltate;jurisdiction;extends to.all f

As atextual;matter«§y 253 requires;a,COAstoL
U.S. App. EEX?SJ}@?} applies to “thesfina

corvicionsioraentences{emphasis added)). . .
In habeas cases involying more than one appealable order.:stich:as,0fders disposing of Rule 60(b)

motions. or ather postudgment motio oS 253's Tequirement of a COA'as to the appeal of just one

final order clearly extends Jodbepetitioners efforts,:if any;toappealthe courtsifinal judgments

denying him habeas Teliéf. The district court's judgment on the habeas petition is seemingly the only
"final decision" that could deny the petitioner's constitutional challenge to his conviction or sentence.
Therefore, that judgment is the only decision that § 2253(c)(2) seems to address; it is the only final
order that could serve as the basis for the petitioner's "substantial showing of the denial of a
constitutional right[,]" the showing he must make to obtain the COA. In contrast to judgments denying
habeas relief, final orders denying a Rule 60(b) motion do not adjudicate a constitutional challenge to
the movant's conviction or sentence. They simply state that the district court will not exercise its
discretion to set aside the final judgment it entered. 23 . ’ :

(6) -




23

This point is discussed at length in Part 1V, infra. 108

{2004 U.S. App. LEXIS 139} | agree with the majority's statement that the word "the" can sometimes
be read in the plural. In certain circumstances, singular terms can be construed in the plural._See 1
U.S.C. § 1 ("Unless the context indicates otherwise[,] words importing the singuiar include and apply
to several persons, parties, or things . . . ."). "But obviously this rule is not one to be applied except
where it is necessary to carry out the evident intent of the statute.” First Nat| Bank in St. Louis v.
Missouri, 263 U.S. 640, 657, 44 S. Ct. 213, 215, 68 L. Ed. 486 (1924) (interpreting the predecessor

rule that "words importing the singular number may extend and be applied to several persons or
things");_see also Toy Mfrs. of America, Inc. v. Consumer {366 F.3d 1300} Prods. Safety Comm'n,
830 F.2d 70, 74 (2nd Cir. 1980) (holding that 1 U.S.C. § 1 does not apply "except where it is
necessary to carry out the evident intent of the statute") AEDRA evmces no_legislative intent toz: 4

apply,the COA requirement to more | than’one ~order! Norfdoes it evince leglslatlve intent to” app{y thet
§ 2253(0)(2) requirement of, asi"substantual showing’ato.an orde’r{2004 U.S. App. LEXIS 140} thati#
doeg,got determme whethegil;g petitioner;has suffered the denial Monstltutlonal right. White
AEDPA clearly Timits appeals of the denial of habeas relief, there is nothing in the text of the Act that E—
narrows the reach of Rule 60(b} or the independent collateral attacks the Rule authorizes. Thus,

interpreting "the” in the plural would be improper in this context, and § 2253 must apply to one final

order: the district court's final judgment on the habeas petition.

B.

I respectfully decline to join in the majority's reliance on the decisions of our sister circuits for the

proposition that the COA requirement of § 2253 extends to appeals of the denial of Rule 60(b) relief.

By and large, the courts, in reaching these decisions, simply assumed that § 2253 applies in the Rule

60(b) context. Moreover, most of these cases involve obvious misuses of the Rule and are therefore

mapposxte to curcumstances mvo}vmg true Ruie 60(b) motlons See Rut!edge V. Unlted State 230

F.3d 1041, 1052-53 (7th Clr 2000) (con5[denng an appeal from the denial of a Rule BO(b) moti,on
based on an ineffective assistance of counsel claim that the petitioner "should have raised . {2004
U.S. App. LEXIS 141} . . in his § 2255 motion”); Morris v. Horn, 187 F.3d 333, 343 (3d Cir. 1999)
("What [the habeas petitioner] is attempting to raise as a Rule 60(b) motion is in fact what he should
have brought as an appeal” from the district court's dismissal of his habeas petition for failure to
exhaust state remedies.);_Zeitvogel v. Bowersox, 103 F.3d 56, 57 (8th Cir. 1996) (refusing to grant a
COA to review the denial of the petitioner's purported Rule 60(b) motion because the motion merely -
presented a constitutional claim, ineffective assistance of counsel, that the petitioner had previously
raised in a motion for leave to file an SSHP). 24 | suggest that a fair reading of the opinions in these
cases indicates that none of the motions at issue was a true Rule 60(b) motion.

24

The majority also relies on Kellogg v. Strack, 269 F.3d 100 (per curiam) (2d Cir. 2001). The grounds -
for the petitioner's Rule 60(b) motion in that case are unclear from the court's opinion.

{2004 U.S. App. LEXIS 142} Langford v. Day, 134 F.3d 1381, 1382 (9th Cir. 1998), also relxed on by
the majority, remains as a possible outlier. In that case, the petitioner, Langford, was convicted of
capital murder by a Montana court and sentenced to death. At the time sentence was imposed,
Montana law prescribed hanging or lethal injection as the means of execution. The trial court allowed
the petitioner to choose the means of execution, and he chose hanging. In challenging his sentence
on direct appeal and on federal habeas corpus, the petitioner unsuccessfully ctaimed that hanging
violated the Eighth Amendment. Prior to the date set for his execution, "the Montana legislature
abolished hanging, leaving only lethal injection as a means of execution.” id. at 1382. The petitioner
thereafter filed a Rule 60(b) motion in the district court, alleging that this change in Montana law
authorized the court to revisit its judgment denying his petition for habeas corpus relief. The court
denied his motion, and the petitioner filed a notice of appeal.

The court of appeals interpreted its pre-AEDPA precedent,_Lynch v. Blodgett, 999 F.2d 401, 402-03
(Sth Cir. 1993),{2004 U.S. App. LEXIS 143} to preclude it from entertaining a petitioner's {366 F.3d
1301} appeal absent a certificate of probable cause (the COA's pre-AEDPA analog). In the court's
view, AEDPA required a COA in all circumstances in which a certificate of probable cause was
previously required. Because the petitioner could obtain neither a COA nor a certificate of probable
cause, the court did not decide whether AEDPA or pre-AEDPA law applied. 25 In other words, the
denial of a meritorious constitutional claim was required in either case, and petitioner failed to show
this. Langford, 134 F.3d at 1382.
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25 , )

While Langford is not entirely clear on this issue, | assume that AEDPA's effective date fell after the
petitioner filed his motion but before he filed his notice of appeal. The Supreme Court had not settled
the question whether AEDPA's COA requirement applied in this circumstance until after 1998, the ,
year of the Langford decision. See Slack v. McDaniel, 529 U.S. 473, 481, 120 S. Ct. 1595, 1602, 146

L. Ed. 2d 542 (2000) (holding that * § 2253 applies to appellate proceedings initiated post-AEDPA[]" ————

even when the underlying habeas proceeding was initiated a district court pre-AEDPA).

{2004 U.S. App. LEXIS 144} The Ninth Circuit's decision in Lynch, the basis for Langford's resuit,
relied on this circuit's decision in Lindsey v. Thigpen, 875 F.2d 1509, 1512 (11th Cir. 1989) (per
curiam). Lindsey, however, is inapposite to Langford and to the three cases we decide today. First, in
Lindsey, a pre-AEDPA case, we had no epportunity to consider AEDPA's SSHP restrictions. Second,
the petitioner in Lindsey did not file a true Rule 60(b) motion, even though he labeled it as such. The
petitioner alleged in his motion, which challenged the constitutionality of his death sentence, that (1)
"the district court should reconsider his claim regarding the 'especially heinous, atrocious or cruel’ '
aggravating factor in light of [Maynard v.] Cartwright{, 486 U.S. 356, 108 S. Ct. 1853, 100 L. Ed. 2d
372 (1988)]"; and (2) "the triaf judge's override of the jury's recommendation of life imprisonment
violated the sixth amendment . . . ." Lindsey, 875 F.2d at 1511. Because his filing was really an

SRR N JRENRIRRR

SSHP in Rule 60(b)'s clothing, the petitioner would today have to obtain leave of this court under §
2244(b)(3) before presenting the{2004 U.S. App. LEXIS 145} SSHP to the district court. 26
26

a COA only to appeal the district court's judgment denying habeas relief. See Maj. op. at 28 nn. 3-4.
An appeat of a district court's dismissal of an SSHP (clothed as a Rule 60(b) motion) for lack of § -
2244 leave to proceed requires no COA because it involves only a preliminary jurisdictional inquiry:
whether the district court was correct in concluding that it did not have a true Rule 60(b) motion,

which it should entertain, before it. Of course, if a petitioner filed an SSHP in the district court after
obtaining § 2244 leave, the district court's denial of the SSHP would be "the final order in a habeas
corpus proceeding” under § 2253(c)(1). The petitioner would therefore need a COA to appeal the
district court's denial.

In Lanaford, 134 F.3d at 1382, by contrast, at least in the Ninth Circuit's view, the petitioner's

so-called Rute 60(b) motion{2004 U.S. App. LEXIS 146} "sought relief from a judgment of the

. district court denying Langford's petition for habeas corpus . . . ." 27 It did not assert constitutional
claims attacking his underlying conviction or sentence. Consequently, his motion was not an SSHP,
and no COA should have been required to appeal its denial. Ultimately, the Langford court made the
same error our panel made in Mobley: it failed to comprehend that Lindsey and cases like it are
limited to misuses of Rule 60(b). ~ ‘ _ . - -

(4% })

This conclusion is not, as the majority suggests, in tension with my observation that § 2253 requires




CONCLUSION

The petition for a writ of certiorari should be granted.

Respectfully submitted,'
e ——

Date: March 7, 2032
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