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IN THE

SUPREME COURT OF THE UNITED STATES

PETITION FOR WRIT OF CERTIORARI

Petitioner respectfully prays that a writ of certiorari issue to review the judgment below.

OPINIONS BELOW

[vf^For cases from federal courts:

The opinion of the United States court of appeals appears at Appendix A to 
the petition and is
[ ] reported at ! or,
[ ] has been designated for publication but is not yet reported; or, 
[M is unpublished.

The opinion of the United States district court appears at Appendix ft to 
the petition and is

[ ] reported at
[ ] has been designated for publication but is not yet reported; or,
M" is unpublished.

; or,

[ ] For cases from state courts:

The opinion of the highest state court to review the merits appears at 
Appendix_____ to the petition and is
[ ] reported at ; or,
[ ] has been designated for publication but is not yet reported; or,
[ ] is unpublished.

The opinion of the _ 
appears at Appendix

court
to the petition and is

[ ] reported at ; or,
[ ] has been designated for publication but is not yet reported; or,
[ ] is unpublished.

a*
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JURISDICTION

\s^For cases from federal courts:

The date on which the United States Court of Appeals decided my case
was OcTftftgA. aoai

[ ] No petition for rehearing was timely filed in my case.

[v^A timely petition for rehearing
Appeals on the following date: hECfrtteR T Soft! 
order denying rehearing appears at Appendix C

was denied by the United States Court of
, and a copy of the

[ ] An extension of time to file the petition for a writ of certiorari was granted
to and including_______
in Application No.__ A

(date) on (date)

The jurisdiction of this Court is invoked under 28 U. S. C. § 1254(1).

[ ] For cases from state courts:

The date on which the highest state court decided my case was 
A copy of that decision appears at Appendix_______

[ ] A timely petition for rehearing was thereafter denied on the following date: 
______________________ , and a copy of the order denying rehearing
appears at Appendix

[ ] An extension of time to file the petition for a writ of certiorari was granted
(date) onto and including____

Application No.__ A
(date) in

The jurisdiction of this Court is invoked under 28 U. S. C. § 1257(a).
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CONSTITUTIONAL AND STATUTORY PROVISIONS INVOLVED

Amendment 4 Unreasonable searches and seizures.

The right of the people to be secure in their persons, houses, papers, and effects, against 
unreasonable searches and seizures, shall not be violated, and no Warrants shall issue, but upon 
probable cause, supported by Oath or affirmation, and particularly describing the place to be 
searched, and the personsrir things to be seized. -

Amendment 5 Criminal actions—Provisions concerning—Due process of law
and just compensation clauses.

No person shall be held to answer for a capital, or otherwise infamous crime, unless on a 
presentment or indictment of a Grand Jury, except in cases arising in the land or naval forces, or 
in the Militia, when in actual service in time of War or public danger; nor shall any person be 
subject for the same offence to be twice put in jeopardy of life or limb; nor shall be compelled in 
any criminal case to be a witness against himself, nor be deprived of life, liberty, or property, 
without due process of law; nor shall private property be taken for public use, without just 
compensation.

Amendment 6 Rights of the accused.

In all criminal prosecutions, the accused shall enjoy the right to a speedy and public trial, by an 
impartial jury of the State and district wherein the crime shall have been committed, which district 
shall have been previously ascertained by law, and to be informed of the nature and cause of the 
accusation; to be confronted with the witnesses against him; to have compulsory process for 
obtaining witnesses in his favor, and to have the Assistance of Counsel for his defence.

<1%
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STATEMENT OF THE CASE

CO.Tki AefenAont timely fiiei a motion pursuant +o dsu.s.t $>22SS t*o yatote.t6e.ta}ik, 
of Correct his Sentence, in 4he United States "District- Court for the, NertkernDi strictof 

RoriAa, Case r/o. 3:cn-cr-i56-t6-EMTa+^T>oc.ttl5^).
E](fAA4ln^4k. foots ■fc. ^I«aJoaV filed oa Amasked 2SU4<ciddSS pursuant to fltt 

fedexoA Rules of Civil procedure. l&lt) at 4t>octt ISrijfor loWcWt-he. district Court Granted to 

4Ke. extent It U3as oWoioeA ,5ee Ipoc-tt 136^
^(ieAioAts cloum for 4t>e denial of his CoasH4uHoa«\ u)*(4Kia his Amovled

^ddSS motion e* plicitl'j cites cxnd fclies upon Suffer Court precedent l4nm(Wv. 

Morrison/W U.S.3tSltOfc9.carOS7HO(t?&ond States tOordfor tOord,aS Cut and f usted
Wlotol

AKBL.:-WAS DENIED. HIS CONSTITUTIONAL- RIGHT -TO EFFECTIVE ' 
ASSISTANCE OF .'COUNSEL. SReN-'.EANdAEL -ETEERtDGE FAILED TO 
PRpPEFLT::LITIOATE;.P£TiTIONEIt*S FORTH AMENDMENT CLAIM.: , 
•HIS 'FAILUBE TO CITE. COftTKOLL jMO'-PRECEDENT« . INCOMPETENTLY
ipyrnKG . forth, falsities -feoh An arrest'affidavit and hot
‘(THE AFFIDAVIT FOR THE. SEARCH WARRANT, -COUPLED WITH' HIS 
FAILURE TO RECTIFY THE- MISTAKE- AND PRESENT FURTHER
Evidence.by .filing.ah agreed -opon: frasks hearing were 
in noLAnoer of R-rs sixth

-J

amshdkist~sIg3ts. SaGw*.#,*^
(S) .The factual freAiuHs oF 4Vi dalmjfor loWick toere not i a 4ke Direct Appeal fete rd^tous 

tkfoct 4h«t -We Soto -factual predicate* for frobalste. Cause to issue <A ieAfcK loaXTant for 

iOKicU is <teSfoSttcyel,4o tkeTndictmcnt user*. falsities^ (UcKlesSDisregard for 4he4ratW 

in violation of We defendants Fourth Amendment Rights 1a accord usitK FfonKs v.Delntoo/g.
Ma«u.saW1ASS^Z67H6^8\uAAclese^4^eC«* tW*t4tmde{endo«b Md attorney had 

4ke evidence -to prove tkat tke'Contcdled fcu<f‘factual predicates Mere. Uvo enforcement 

fabrications he failed to file. for dismissal of the. indictment or file for a FfeAjJJJi hearing 

Clearly Aufu^ 4ke. dkfudwt of his SwtK Rignft to 44m Assistance of
Counsel in accord usitU Strickland v.U>a*kingW>ide u.s.64*)M*.ctdoSdO<l*HY 

f^*"The ckfudcuW £onStitutionalisSue,|effecAWety Called a iAwndmatAv.tiorrbtA sUimj, 
\i Substantiated he^onA <x PCoffer of Credible evidence. Consisting of Trial Counsels iusorn 

affidavit at^Doc.# I4H-1 py d-S^ond the, £u>orn testimony of Trial Counsel obtained during 

an evidentiaryhearina held on "3>*r. Z«,3oW £t>oc.«og) -transcribed at6>oc/#Z7o 

and 5S-5^ fevealin^Tespectivel-j •

6ft



S&lCdoc-# J4H-1 of CooAseX) S+«Ka^*.
- ■-■ ' GROUND ONE

- -V ;
i ;i-

1-- I argued-for suppression-as indicated in th.e record. I did not cite or argue controlling
;|.
i

precedent because I dell tke issues were so clearly self-evident from the- testimony of law 

enforcement that tfre ttial court would rule on the merits: and facts of the motion to suppress..
j i__ v

'Another question for you; 

question, two controlled buys in this incident is • 

. the whole case,

Ay ‘

20 - Do you .agree that .the case iii - —

21

22 . correct?

As I recall, yes.23

And I don’t know if you can recall, but if - 

you can recall^ Count IV and Count V of the'Indictment 

were those controlled buys.

Q-24

25

‘1

2 A. I don’t remember.

•3 ’ Q. You can't recall the counts, but you can

4 recall that

.. 5- Generally speaking, yes, sir.

And I was' acquitted of the -*= I’m 

^stating -for. the record I was acquitted of those two 

controlled buys, they were Count IV and- Count V of the ’•

A:
Q. Okay., 6

• 7

8

9 Indictment.

10 A. That's correct.

"Why would you nat\. 

intimidated by this judge or pressured by this judge, why 

would you not immediately- move for dismissal of the 

indictment or file for a Franks hearing immediately after 

an 'acquittal of those charges? - '

Didn’t do it. ' ’ •:

Q. ' And one more time' for the' record, sir, -just

to. be sure, you said that there wasn’t any particular: 

reason' that you didn’t file for dismissal of the 

indictment or the Franks hearing-once evidence was 

discovered that those controlled buys -were falsa?

, A. , X didn' t ..file .-anything.- '

You didn't file anything? ; •

v -.

-11 . Q. V* -if you-, were- not-

■xz-
13

* 14

-15

16 A.

'21
\

-22
£-

23

24 -

'“5 j- ■ -

•- L &
7 Me, sir.

LA
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d). cCowfcrtr daiM fer <feUePC*m

ffftaysVfates fttftdaAAftttflWffiertAtdwitf Itc^ftl ffamifeftf Aoin^

£ A|■A'

_ because the motion to suppress was thoroughly argued before the trial court and on appeal, the
Government argues that Defendant's challenge to counsel's performance in this respect is 

_ procedurally barred. Rozier. supra: Nvhuis. supra. The court agrees that two of the three arguments - 
Defendant makes in this motion are procedurally barred. Defendant's first argument, that counsel 
should have argued "controlling precedent," is an attempt to re-argue the issue of the staleness of 
the information concerning the controlied buys that supported the warrant, and as such it is 

_ procedurally barbed. Similarly, his argument that counsel failed to demonstrate that the affidavit was - 
false is an attempt to re-litigate the district and appellate courts’ prior determination about this issue,

— couched as an ineffective assistance of counsel claim. -

1.

rioyau^ -to 4k W CouftScXi Gr<o& irtftffetfaenass 4Wka.ftmaitrti
s.^iAcAeA aik& foVitA^ M-32^a^grtfcttSmqf»¥ 4ke.

. jtf^AA^4kfl,»4ka^ Coul^na(tr5ubsfanA^MAe.4UttV qa^ CoMrt&A ftwj o^cufreA .—:---------------
< Of OA

’At the..time of the affidavit for the search warrant, you20 G.
personally couldn’t prove that Mr. Afcel had participated in any 

drug transaction? Everything you talked about waa based on ,

21

22

vhat the Cl supposedly told you, right?23

Are you talking about on — both the controlled buys?.24 A.

25 Q. Yeah. That’s all.you had, right?.

i.U. Yes, sir.

. feaaAstoZ'DAa.tf 4aAH^i^4V»aV aawftr Co^u(tel_flMte|_£oAWft\ld

_ _ ______________ — ———-------------------------— r-------------------------------
11 Q. Okay.

__l 12 of June and Chen Che 18th of July, a little over a

month-and-a-half before you do the second alleged controlled 

14 buy, correct?

S:o you had May 31st, and .then you go a whole month }

— 1'3

15 A. We attempted to do another one.

16 Q. Okay. But he never would cooperate, right, or it didn’t go

17 down?

18 We were never able to actually purchase drugs from him.A. V
IS correct.

(to



frVTkfe. <lfcfer>Aaft4.//noV<kA4- ukf*rx 4kg. & 33SS f Wgfc&A^ 4p----

tivt Airiritlr 6out4i a4k^ti0ft 4Uo4 ffottActfoAlvf fcoffW) km (ram ^----

raftrits fevltoO upOA V\>i tftftSti,KiVwAfl\dw/A|r&f lAtffccAr/i a#is4cusCq.of CeurtWl tfCortW^

b^nijiA'Kif£c\ Asfe^afA of fciAAiA^fftfluaCo*^ pfeogA^V Mossafov.UfliteAsygS^
lfli$T$00'jte& i-ofr l^O^too^afti kimffvaU\ttAV.MofflSon!SuflfOL, anA^aiju^ of te^Oo.----

Jfitayee, b&Uk Us ley& pfe/wiig*
, an^aii* ayi\aiSj si&’t ^‘hsecaXso SuAiUol Co<nfU\n4 No.UUk-<tot>Hs6iUvtir}

/<tom^WiA^4WA 4kg.TfaftKcAr Court*<ulu*^oA 146a<v^ inVronSiyACt. 4Werf uvftefafcfty

■ H> Ca<ffedfc,|c^We&4W-ttfpftflrAA6eJciC<x 4oA^ftrteAeflpf4 \pfrluXg*v4W.Court- a*A ^ovecAf^gM4o Vwk^ 

i ^Clayaftt* vIfl\o^flA hP 4kg. Poarik <xaA SiTCAW <*ojnfts <XS ,fefQ^g^_
^mmgUftAV.MofriSa^___________ ______________ :_- ....-------------------------------—--------

^ ^ .11^ iAcfenAaib/fftflu/aAb gi'i\iyACg. >a UVs ttVtemffr ^t> Ittt, i^ftarA Q/\V>a\atoS/^22S5 ^ ft\&o—

< >SkJbVitUeA Cjtfttitor usk*^ W Ui^A^wteA 4ke ftoceAufaV Cftfof cwA 4ko. foteMicA ^ Ao/y^Uim__

I iti ftjhtr 4p*bag. flf lau) a4 qa gyiAeMW^ Uoiift^ jW^fj<^4^ffteA„

4UfcIXrtrtcA-Couirtr<tfr^DOC>#2Bf y HM-45^ 64«£*oftI----------------

You know, so far I’ve met prevarication after6

I'm just —prevarication, and I'm — I don't know what to do.7

And if II want to secure my right to fair due process of law.8

have nothing coming from fair due process of law without the9

prevarication, just with the straight facts in conjunction with10

the law, then I don't have anything coming. But so far to date,11

what has transpired is — I mean, it's not commendable, to sayi~ 12

So that wasn't on Mr. Register. That was on thethe least.13

previous person in his seat. So nothing against him. He seems14

to be an honorable individual and standup gentleman.15

16 So I just ask that the Court give me an opportunity to

•present the facts of my case, and that's dealing with the 225517

in•conjunction with the law.18 There's already a ruling from the

magistrate, where it's already sitting there already ripe to be19

swept — to sweep my claim under the rug, saying I'm proceeding'20
at



21 to bar (phonetic) from you and your claim, and that's not true.

22 It's totally against Kirmelman v. Morrison and brand new cases,

23 I believe out of this Court or the Court in Tallahassee, you

24 know, showing that she's wrong, and that's just — you know,

25 it's — I just ask Your Honor for the opportunity to have the -

4
! 1 facts of my case be taken into conjunction with the law, 

person should want, you know.

as any

12i.

w,
<jj♦

cWftfceA fcqf i<\AWs

_ As an initial matter, we find It instructive to discuss the district court's conclusion that Brown is 
procedurally barred from raising this claim because he presented the claim on direct appeal.

_! Typically, a prisoner is procedurally barred from reiitigating an issue on collateral review that he 
already raised in his direct appeal.{2017 U.S. App. LEXIS 16} Stoufflet v. United States, 757 F.3d

— 1236, 1242 (11th Cir. 2014). Where, however, facts essential to a claim are not in the appellate 
record, the general rule in favor {688 Fed. Appx. 652} of a procedural bar does not apply and

— the issue may be raised on collateral review to permit further factual development. See Bousley 
v. United States, 523 U.S. 614, 621-22, 118 S. Ct. 1604, 140 L. Ed. 2d 828 (1998) (citing Waieyv.

— Johnston, 316U.S. 101, 62 S. Ct. 964, 86 L. Ed. 1302 (1942) (per curiam)). One example of a claim 
typically requiring further factual development through a 6 2255 proceeding is a claim based on

~ ineffective assistance of counsel. Massaro v. United States, 538 U.S. 500, 504 123 S Ct 1690
_ 155 L. Ed. 2d 714 (2003).

. On direct appeal, this Court likened Brown's due process claim to a claim based on ineffective
— assistance of counsel because the claim relied on facts not before the district court, including the 

affidavit from Brown's plea counsel. Brown I, 526 F.3d at 707-08. in so doing, this Court stated, "As
— with an ineffective assistance of counsel claim, Brown's [due process] claim is best resolved in a 

collateral proceeding under 28 U.S.C. § 2255, where the district court will have an opportunity to
— convene a hearing, entertain the relevant evidence, and make findings of fact." Id. at 708. 

Accordingly, this Court has already signaled that Brown’s due process claim falls within the exception
— to the general procedural rule prohibiting a prisoner from relitigating an issue presented on direct 

appeal. Therefore, to the extent that the district court{2017 U.S. App. LEXIS 17} adopted the 
magistrate judge's conclusion that Brown was procedurally barred from raising his due process 
claim, the district court erred.9
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UNITED STATES DISTRICT COURT 
NORTHERN DISTRICT OF FLORIDA 

PENSACOLA DIVISION

UNITED STATES OF AMERICA

VS CASENO. 3:07crl36/LAC

ANTONIO U.AKEL

REFERRAL AND ORDER

Referred to Judge Lacey Collier on .March 2,2021
Motion/Plea dings: DEFENDANT’S MOTION TO REOPEN THE PROCEDURAL DEFECT IN 
THE INTEGRITY OF THE FEDERAL HABEAS PROCFFniNa
Filed hv Defendant on 3/1/21 Doc.# 430

RESPONSES:
Doc.#
Doc.#

{• on
on

Stipulated
Unopposed

Joint PIdg. 
Consented

JESSICA J. LYUBLANOVTTS, CLERK OF COURT

■l/Xlti _____________
Deputy Cleric Keri Igney

ORDER
Upon consideration of the foregoing, it is ORDERED this 3** day of 
March, 2021, t/iat:
(a) The relief requested is BESTED.
(b) This motion is simply another attempt to relitigaze issues cAat were or 
should have already been presented to the State Court, this Court, and brought 
before the £1 evened Circuit Court of Appeals for resolution.

s /L.7L CoiBer
LACTf A. COLLIES

•Senior edited States .District Judea'
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ANTONIO U..AKEL, Petitioner-Appellant, versus UNITED STATES OF AMERICA,
Respondent-Appellee.

UNITED STATES COURT OF APPEALS FOR THE ELEVENTH CIRCUIT 
2018 U S. App. LEXIS 15666 

No. 17-14707-AA 
June 8, 2018, Decided

Editorial Information: Subsequent History
Reconsideration denied by, Motion denied by United States v. Akel, 2018 U.S. App. LEXIS 23037 (11th 
Cir. Fla., Aug. 17, 2018)

Editorial Information: Prior History

{2018 U.S. App. LEXIS 1}Appeal from the United States District Court for the Northern District of 
Florida.United States v. Akel, 337 Fed. Appx. 843, 2009 U.S. App. LEXIS 16952 (11th Cir. Fla., July 24. 
2009)

Counsel For United States of America, Plaintiff - Appellee: Robert G. Davies, 
Alicia Forbes, U^S. Attorney Service - Northern District of Florida, U.S. Attorney's Office, 
Pensacola, FL.

Antonio U. Akel, Defendant - Appellant, Pro se, Estili, SC.
Judges: Before: TJOFLAT, MARCUS and JORDAN, Circuit Judges.

Opinion

BY THE COURT:

Antonio Akel is a federal prisoner serving a total 480-month, Armed Career Criminal Act ("ACCA”) 
enhanced sentence, after a jury convicted him of conspiracy to possess various drugs with intent to 
distribute (Count 1); possession of marijuana with intent to distribute, (Count 2); and possession of a 
firearm by a convicted felon (Count 7). After this Court affirmed his convictions and sentence, Akel 
filed a pro se 28 U.S.C. § 2255 motion to vacate sentence, arguing that: (1) he no longer qualified as 
an armed career criminal; and (2) his counsel was ineffective.

The district court denied Akel's motion, concluding that he had three prior convictions for burglary of 
a dwelling, an enumerated offense under the ACCA, and therefore, the ACCA enhancement was 
proper. Additionally, as to Akel's claim that his counsel was ineffective(2018 U.S. App. LEXIS 
2} in failing to raise a Fourth Amendment issue, the court concluded that the majority of Akel's 
arguments were procedurally barred because they sought to relitigate issues decided on direct 
appeal, couched in terms of ineffective assistance. The district court denied a certificate of 
appealability ("COA"). Akel then moved to alter or amend the judgment, under Fed. R. Civ. P. 59(e), 
arguing in part that the district court's decision was contrary to Kimmelman v. Morrison. 477 U.S. 
365, 106 S. Ct. 2574, 91 L. Ed. 2d 305 (1986). The district court denied the Rule 59(e) motion, and 
Akel appealed.
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ndljnio(do®O^SUlr«flUnV of Sotomo^oVjXjffeSpectin^ denial ofcertiorariV*

In the certificate-of-appealability (COA) context, where an inmate must make a threshold 
substant'a! showing of the denial of a constitutional right," § 2253(c)(2), this Court has cautioned that 

the threshold inquiry is not coextensive with a merits analysis" and that any court that " 'iustifriesl its 
denial of a COA based on its adjudication of the actual merits ... is in essence decidinq an appeal
without jurisdiction; " Buck v. Davis, 580 U.S.________137 S. Ct. 759, 197 L. Ed. 2d 1 (2017) (quoting
Miller-El v. Cockrell, 537 U.S. 322, 336-337, 123 S. Ct. 1029, 154 L. Ed. 2d 931 (2003)). This principle 
provides yet another reason, apart from the due process issues that petitioners focus on to doubt the 
Eleventh Circuit’s practices.
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BY THE COURT: - . "'
Antonio Akei is a federal prisoner serving a total 480-month, Armed Career Criminal Act ("ACCA") 
enhanced sentence, after a jury convicted him of conspiracy to possess various drugs with intent to 
distribute (Count 1); possession of marijuana with intent to distribute, (Count 2); and possession of a 
firearm by a convicted felon (Count 7). After this Court affirmed his convictions and sentence, Akei 
filed a pro se 28 U.S.C. § 2255 motion to vacate sentence, arguing,that: (1) he no longer qualified as 
an armed career criminal; and (2) his counsel was ineffective.
The district court denied Akel’s motion, concluding that he had three prior convictions for burglary of 
a dwelling, ar> enumerated offense under the ACCA, and therefore, the ACCA enhancement was 
proper. Additionally, as to Akel’s claim that his counsel was ineffectlvef2018 U.S. App. LEXIS 
2} in failing to raise a Fourth Amendment issue, the court concluded that the majority of Akel's 
arguments were procedurally barred because they sought to relitigate issues decided on direct 
appeal, couched in terms of ineffective assistance. The district court denied a certificate of 
appealability ("COA"). Akei then moved.to alter or amend the judgment, under Fed. R. Civ. P. 59(e), 
arguing in part that the district court's decision was contrary to Kimmelman y. Morrison. All U.S. . 
365, 106 S. Ct. 2574, 91 L, Ed. 2d 305 (1986). The district court denied the Rule 59(e) motion, and 
Akei appealed.

oC fteoAoa uaouXA 4W0Con^/^<W4U&'I)iS«VritACcufH_ie.y\fftmUfe___

4o iigyft 6ofaWP, > '----------------------------------- :—:-------- ^----------------
QRD^ -

Upon consideration of the foregoing, it is ORDERED this 3rd day of 
March-, 2021, that:

, (a) The relief requested is OENXEjD.
- (b) This motion is simply another attempt to relitigate issues that were or 

should have already been presented to the State Court, this Court, and brought
— before the Eleventh Circuit Court of Appeals for resolution.

\

A

s/L.A. Coffier
LACEY A. COLLIER • 

Senior Uni ted States District Judge'

i4 is 5^ua«BVj Wj CWVj Court Uw)

';---------------------------------------------------------- :-------- :-------------

"But the 'whole purpose' of Rule 60(b) Jis to make, an exception to finality.'" Buck, 137 S. Ct. at 779 
(quoting Gonzalez, 545 U.S. at 529). When a habeas petition is dismissed on flawed procedural 
grounds, "[tjhere are no 'past effects' of the judgment that would be disturbed" if the habeas 
proceeding were reopened for further consideration, Phelps, 569 F.3d at 1138, and the state's 
interest in finality "deserves iittie weight," Buck, 137 S. Ct. at 779. Bynoe never had the opportunity 
to litigate his underlying claims on the merits in a federal habeas proceeding, and the state never 
expended resources disputing them. See Miller, 879 F.3d at 701. He remains incarcerated, and "the 
parties would simply pick up where they left off." Phelps, 569 F.3d at 1138.
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QAC.

Because the motion to suppress was thoroughly argued before the trial court and on appeal, the 
“'"Government argues that Defendant's challenge to counsel's performance in this respect is 
_ procedurally barred. Rozier. supra; Nyhuis, supra. The court agrees that two of the three arguments 

Defendant-makes in this motion are procedurally barred. Defendant's first argument, that counsel 
_ shoulcf have argued "controlling precedent," is an attempt to re-argue the issue of the staleness of 

the information concerning the controlled buys that supported the warrant, and as such it is 
_Jprocedurally barred. Similarly, his argument that counsel failed to demonstrate that the affidavit was 

false is an attempt to re-1 itigate the district and appellate courts' prior determination about this 
_ issue, couched as an ineffective assistance of counsel claim. ____

Wsee.

STATES' ao\ fc UkS.'toii*. IfcrfU \72XifK £s.X>.<3&) S4aK feSfetAwaVf :

_ As an initial matter, we .find it Instructive to discuss the district court's conclusion that Brown is
- procedurally barred from raising this claim because he presented the claim on direct appeal.

—. Typically, a prisoner is procedurally barred from relitigating an issue on collateral review that he " -
- already raised in his direct appeal.{2017 U.S. App. LEXIS 16} Stoufflet v. United States, 757 F.3d 

—_ 1236, 1242 (11th Cir. 2014). Where, however, facts essential to a claim are not in the appellate
record, the general rule in favor {688 Fed. Appx. 652} of a procedural bar does not apply and 

” . the issue may be raised on collateral review to permit further factual development. See Bousley - 
" v. United States, 523 U.S. 614, 621-22,118 S. Ct. 1604, 140 L. Ed. 2d 828 (1998) (citing Waleyv.

1Johnston; 316 U.S'. 101, 62-S. CL 964,‘86 L..Ed. 1302 (1942) (per curiam)). One example of a claim - 
typically requiring further factual development through a 6 2255 proceeding is'a claim based on - 

• Ineffective assistance of counsel. Massaro v. United States, 538 U.S. 500, 504,123 S. Ct. 1690, -
_ 155 L Ed. 2d 714 (2003).
0 • ••
— Respondent Argues Petitioner’s claim is procedurally barred because the Eleventh Circuit rejected — 

"" Petitioner's sufficiency of the.factual basis claim on direct appeal, (kb at 24.) When"a § 2255
— petitioner raises a claim on direct appeal,, he may not reiitigate the claim in collateral proceedings

nnrWa different ipgal theory. United States v. Nyhuis. 211 F.3d 1340, 1343 (11th Cir. 2000) ("A - *■__
— rejected claim does not merit rehearing on a different, but previously available, legal theory.") '

However, where a petitioner collaterally attacks his conviction based on a' claim of ineffective __
— assistance of counsel where the petitioner has previously challenged the underlying deficiency, the

' petitioner has not merely repackaged the claim and the procedural bar does not apply. See Perry v.
~ United States. Nos. CV 610-074, CR 606-026, 2011 U.S. DisL LEXIS 41538, 2011 WL 1479081, at 
_ *4 (S.D. Ga. March 31, 2011) ("£Tl^e Court of Appeals{2018 U.S. Dist. LEXIS 45} rejected the cfaim _ 

on the merits, while here it is raised on ineffectiveness grounds. Ineffective assistance of counsel
__was not an available theory on direct review, so ... the Court rejects the government's —

."contention that this claim is barred."); Willis v. United States. Nos. CV 608-116, CR 606-026,
— 2009 U.S. Dist. LEXIS 52554, 2009 WL 1765771, at *4 (S.D. Ga. June 22, 2009) ("[T]he circuit court — 

- analyzed [petitioner’s] claim for judicial error in the application .of the sentencing guidelines.
— {Petitioner!, in contrast, argues attorney error.... Hence, unlike the movant in Nvhuis. he is

not merely 'repackaging' his claim of judicial error as a claim of ineffective assistance of counsel.1')
— Accordingly, Petitioner is not merely repackaging his claim here, since he challenges Mr. Hawk’s 

• performance as ineffective

jOpApafCj v. SS5
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Unfortunately, the Court underestimates the significance of the fact that petitioner was 
— effectively shut out of federal court-without any adjudication of the' merits of his 

claims-because of a procedural ruling that was later shown to be flatly mistaken. As we _ 
_" have stressed, ''[d]ismissal of a first federal habeas petition is a particularly serious matter, for that 

- dismissal denies the petitioner the protections of the Great Writ entirely, risking injury to an _ 
important interest in human liberty." Lonchar v. Thomas, 517 U.S. 314, 324, 134 L. Ed. 2d 440,
116 S. Ct. 1293 (1996); see also Slack v. McDaniel, 529 U.S. 473, 483, 146 L. Ed. 2d 542, 120 _ 

- S. Ct. 1595 (2000) ("The writ of habeas corpus plays a vital role in protecting constitutional- 
__ rights"). When a habeas petition has been dismissed on a clearly defective procedural __ 

ground, the State can hardly claim a legitimate interest in the finality of that judgment. Indeed,
_ the State has experienced a windfall, -while the state prisoner has been deprived-contrary to _ 

congressional <*pg. 49~9> intent-o-f his valuable right to- one foil round of federal habeas review.
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AS FoLLouaS*.
t

' iinc the r' question for you: Do you .agree that-.the .case in.-, 

question, two .controlled buys in this incident-is • 

dispositive to the whole case, correct?

_ 20 -

21

•22 .

Ay As I recall, yes.• 23

And x don't know if you can -recall, but if - 

you can recall, Count TV and Count V of the Indictment 

were those controlled buys. • ■

O..24

- 25

'I

I don’t remember.A.2

Q.•3 ’ You can’t recall the counts, but you can

recall that4
•iA: Generally speaking, yes, sir. •. 5-

Q. ’ Okay. And I wag acquitted of the “ I’m6

stating -for. the record I was acquitted of those two .- 7

controlled buys, they were Count IV and-Count V of the8

Indictment.9

10 A. That's correct.\ -.
7?hy would, you no;t\ if you were- not’-11 . Q-

i-ntimidated by this judge of pressured by this judge, why. 

would you not immediately-move for dismissal of the 

indictment or file for a Franks hearing immediately after 

an 'acquittal of those charges?

Didn't do it. " ■»

• 12 -

13

14

15

16 A.



Q. '• ' End 'one more tiie' cor -fciis' record, sir, just.

to be s'axs, you said that fcdsre vrusr.'t any- particular 

reason' that you didn't file for dismissal of the 

indictment or the Franks bearing once evidence was 

discovered that those controlled buys -were false?

- , t.' _ t didn't .file . anything.

You didn't file anything?

-22

£■

■23

24 -

“25

L &*.*•

& Ho, sir.*
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Courts of appeals have jurisdiction "of appeals from all final decisions of the district courts ...

- — U.S.C. § 1291. A litigant faced with an unfavorable district court judgment may make a timely appeal
of that judgment and may also file a Rule 60(b) motion for relief with the district court either before or 
after filing his appeal. See Stone v. INS. 514 U.S. 386, 401, 115 S. Ct. 1537,1547, 131 L. Ed.^2d 
465 (1995). "The denial of the [Rule 60(b)] motion is appealable as a separate final order... .'Md

- Thus, an order adjudicating a Rule 60(b) motion, in addition to a final judgment adjudicating the case
as a whole, is an appealable, final decision. __

’ “ AtthaualnacaJi^SpSlB^iarlsdictlowjmct^nd^

- ljfeflfel#feJiMM!M^r^M^COArequirement{2004 
uXapp. LEXIS 138} applies to "tirPTinalWdef^n proceedings attacking state or federal
convictions^onsentdnces^emphasis added)).
In habeas cases invojylog^re thanrne jPpealgbje^fe.M^gM^Mgprig <*Rule 60(b) 
mptioQS.orother postjudgmentmot!^^§^p’sxeguirementoJjJ>OAfasto^theappeal of justone 
final order clearly extends tgiheapetitionerls efforts,tjf;anyr»toiappeaiithe„cg^j1^j^nal judgments 
denying him habeas'relfdf. The district court's judgment on the habeas petition is seemingly the only 
"final decision" that could deny the petitioner's constitutional challenge to his conviction or sentence. 
Therefore, that judgment is the only decision that § 2253(c)(2) seems to address; it is the only final 
order that could serve as the basis for the petitioner's "substantia! showing of the denial of a 
constitutional right[,]" the showing he must make to obtain the COA. In contrast to judgments denying 
habeas relief, final orders denying a Rule 60(b) motion do not adjudicate a constitutional challenge to 
the movant's conviction or sentence. They simply state that the district court will not exercise its 
discretion to set aside the finai judgment it entered. 23
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This point is discussed at length in Part IV, infra. 108
{2004 U.S. App. LEXIS 139} I agree with the majority's statement that the word "the" can sometimes 
be read in the plural. In certain circumstances, sjngular terms can be construed in the plural. See 1 _
U.S.C. § 1 ("Unless the context indicates otherwise[,] words importing the singular include and apply 
to several persons, parties, or things ...."). "But obviously this rule is not one to be applied except _ 
where it is necessary to carry out the evident intent of the statute." First Nat'l Bank in St. Louis v. 
Missouri. 263 U.S. 640, 657, 44 S. Ct. 213, 215, 68 L. Ed. 486 (1924) (interpreting the predecessor _ 
rule that "words importing the singular number may extend and be applied to several persons or 
things"): see also Toy Mrs, of America. Inc, v. Consumer 1366 F.3d 1300) Prods. Safety Comm'n. _ 
630 F.2d 70, 74 (2nd Cir. 1980) (holding that 1 U.S.C. § 1 does not apply "except where it is 
necessary to carry out the evident intent of the statute"). AEDPA evinces no Jegislati.vejntent,toy, j i
apply,theJ.COATequirementto more than;bnevoFder?Norrdoesjt;eyince;iegislative1ntent to app!y,the7 | 
§;2253(c)(2)jequirqment of~ aj|lsubstantial3hbwinqg.to. an''orde'ir{200"4 U.S. App. LEXIS 140} tHatJf j 
dolisTTotTietermine" whether,the petitionerhas suffered the denial of a constitutional right. While ? 
AEDPA clearly limits appeals of the denial of habeas relief, there is nothing in the text of the Act that r 
narrows the reach of Rule 60(b) or the independent collateral attacks the Rule authorizes. Thus, 
interpreting "the" in the plural would be improper in this context, and § 2253 must apply to one final 
order: the district court's final judgment on the habeas petition.
B.
I respectfully decline to join in the majority's reliance on the decisions of our sister circuits for the 
proposition that the COA requirement of § 2253 extends to appeals of the denial of Rule 60(b) relief. 1 
By and large, the courts, in reaching these decisions, simply assumed that § 2253 applies in the Rule _ 
60(b) context.. Moreover, most of these cases involve obvious misuses of the Rule and are therefore 
inapposite to circumstances involving true Rule; 60(b) motions. See Rutledge v. United States. 230 _
F.3d 1041, 1052-53 (7th Cir. 2000) (considering an appeal from the denial of a Rule 60(b) motion 
based on an ineffective assistance of counsel claim that the petitioner "should have raised . {2004 
U.S. App. LEXIS 141} . . in his § 2255 motion"); Morris v. Horn. 187 F.3d 333, 343 (3d Cir. 1999)
("What [the habeas petitioner] is attempting to raise as a Rule 60(b) motion is in fact what he should 
have brought as an appeal" from the district court's dismissal of his habeas petition for failure to 
exhaust state remedies.): Zeitvooel v. Bowersox. 103 F.3d 56, 57 (8th Cir. 1996) (refusing to grant a 
COA to review the denial of the petitioner's purported Rule 60(b) motion because the motion merely 
presented a constitutional claim, ineffective assistance of counsel, that the petitioner had previously 
raised in a motion for leave to file an SSHP). 24 I suggest that a fair reading of the opinions in these 
cases indicates that none of the motions at issue was a true Rule 60(b) motion.
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The majority also relies on Kellogg v. Strack. 269 F.3d 100 (per curiam) (2d Cir. 2001). The grounds 
for the petitioner's Rule 60(b) motion in that case are unclear from the court's opinion.
{2004 U.S. App. LEXIS 142) Langford v. Day. 134 F.3d 1381, 1382 (9th Cir. 1998), also relied on by 
the majority, remains as a possible outlier. In that case, the petitioner, Langford, was convicted of 
capital murder by a Montana court and sentenced to death. At the time sentence was imposed, 
Montana law prescribed hanging or lethal injection as the means of execution. The trial court allowed 
the petitioner to choose the means of execution, and he chose hanging. In challenging his sentence 
on direct appeal and on federal habeas corpus, the petitioner unsuccessfully claimed that hanging 
violated the Eighth Amendment. Prior to the date set for his execution, "the Montana legislature 
abolished hanging, leaving only lethal injection as a means of execution." jd at 1382. The petitioner 
thereafter filed a Rule 60(b) motion in the district court, alleging that this change in Montana law 
authorized the court to revisit its judgment denying his petition for habeas corpus relief. The court 
denied his motion, and the petitioner filed a notice of appeal.
The court of appeals interpreted its pre-AEDPA precedent. Lynch v. Blodgett. 999 F,2d 401, 402-03 
(9th Cir. 1993),{2004 U.S. App. LEXIS 143} to preclude it from entertaining a petitioner's {366 F.3d 
1301} appeal absent a certificate of probable cause (the COA's pre-AEDPA analog). In the court's 
view, AEDPA required a COA in all circumstances in which a certificate of probable cause was 
previously required. Because the petitioner could obtain neither a COA nor a certificate of probable 
cause, the court did not decide whether AEDPA or pre-AEDPA law applied. 25 In other words, the 
denial of a meritorious constitutional claim was required in either case, and petitioner failed to show 
this. Langford. 134 F.3d at 1382. ____________________________________
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While Langford is not entirely clear on this issue, I assume that AEDPA’s effective date fell after the 
petitioner filed his motion but before he filed his notice of appeal. The Supreme Court had not settled

_ the question whether AEDPA's COA requirement applied in this circumstance until after 1998 the - 
year of the Langford decision. See Slack v. McDanieL529 U.S. 473, 481, 120 S. CL 1595 1602 146

- L. Ed. 2d 542 (2000) (holding that" § 2253 applies to appellate proceedings initiated post-AEDPALJ 
even when the underlying habeas proceeding was initiated a district court pre-AEDPA).

_ (2004 U.S. App. LEXIS 144} The Ninth Circuit’s decision in Lynch, the basis for Langford s result, 
relied on this circuit's decision in Lindsey v. Thigpen, 875 F.2d 1509, 1512 (11th Cir. 1989) (per

- curiam). Lindsey, however, is inapposite to Langford and to the three cases we decide today. First, in 
Lindsev, a pre-AEDPA case, we had no opportunity to consider AEDPA's SSHP restrictions. Second,

- the petitioner in Lindsev did not file a true Rule 60(b) motion, even though he labeled it as such. The - 
petitioner alleged in his motion, which challenged the constitutionality of his death sentence, that (1)

- "the district court should reconsider his claim regarding the ’especially heinous, atrocious or cruel 
aggravating factor in light of fMavnard v.l Cartwrightf, 486 U.S. 356, 108 S. Ct. 1853,100 L. Ed. 2d

- 372 (1988)]"’ and (2) "the trial judge's override of the jury’s recommendation of life imprisonment
violated the sixth amendment...." Lindsev, 875 F.2d at 1511. Because his filing was really an____

■ SSHP in Rule 60(b)'s clothing, the petitioner would today have to obtain leave of this court under §
- 2244(b)(3) before presenting the{2004 U.S. App. LEXIS 145} SSHP to the district court. 26

26
— This conclusion is not, as the majority suggests, in tension with my observation that § 2253 requires 

a COA only to appeal the district court's judgment denying habeas relief. See Maj. op. at 28 nn. 3-4. 
An appeal of a district court's dismissal of an SSHP (clothed as a Rule 60(b) motion) for lack of § 
2244 leave to proceed requires no COA because it involves only a preliminary jurisdictional inquiry: 
whether the district court was correct in concluding that it did not have a true Rule 60(b) motion, 
which it should entertain, before it. Of course, if a petitioner filed an SSHP in the district court after 
obtaining § 2244 leave, the district court's denial of the SSHP would be "the final order in a habeas

*__ corpus proceeding" under § 2253(c)(1). The petitioner would therefore need a COA to appeal the
district court's denial.

__  In Langford. 134 F.3d at 1382, by contrast, at least in the Ninth Circuit’s view, the petitioner’s
so-called Rule 60(b) motion{2004 U.S. App. LEXIS 146} "sought relief from a judgment of the

__district court denying Langford's petition for habeas corpus ...." 27 It did not assert constitutional
claims attacking his underlying conviction or sentence. Consequently, his motion was not an SSHP,

___and no COA should have been required to appeal its denial. Ultimately, the Langford court made the
panel made in Moblev: it failed to comprehend that Lindsev and cases like it aresame error our 

limited to misuses of Rule 60(b).
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CONCLUSION

The petition for a writ of certiorari should be granted.

Respectfully submitted,

Date: I


