UNITED STATES COURT OF APPEALS®
FOR THE THIRD CIRCUIT

No. 21-2132

MARK A. BROWN,
. Appellant
V- \

SUPERINTENDENT MAHANOY SCI:
DISTRICT ATTORNEY PHILADELPHIA;
ATTORNEY GENERAL PENNSYLVANIA

(E.D. Pa. Civ. No. 2-13-cv-03068)

SUR PETITION FOR REHEARING

Present: CHAGARES, Chief Judge, McKEE, AMBRO, JORDAN, HARDIMAN,
GREENAWAY, JR.,, SHWARTZ, KRAUSE, RESTREPO, BIBAS, PORTER, MATEY,
and PHIPPS, Circuit Judges . : -

The petition for rehearing filed by Appellant in the above-entitled case having
been submitted to the judges who participated in the decision of this Court and to all the

other available circuit judges of the circuit in regular active service, and no judge who

concurred in the decision having asked for rehéaring, and a majority of the judges of the

Agperd A"



circuit in regular service not having voted for rehearing, the petition for rehearing by the

panel and the Court en banc, is denied.
BY THE COURT,

s/‘Peter J. Phipps
Circuit Judge

'

Date: February 8, 2022
SLC/cc: Mark A. Brown
- Kelly B. Wear, Esq.
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DLD-281 | September 30, 2021
UNITED STATES COURT OF APPEALS FOR THE THIRD CIRCUIT

C.A. No. 2_1;2_1_3_2,
MARK A. BROWN, Appellant
VS.
SﬁPERNTENDENT MAHANOY SCI; ET AL.
(E.D. Pa. Civ. No. 2:13-cv-03068)

Present; JORDAN, KRAUSE and PHIPPS, Circuit Judges

Submitted is Appellant’s notice of apj)eal, which may be construed as a
request for a certificate of appealability under 28 U.S.C. § 2253(c)(1)

in the above-captioned case.

Resp:ectfully,

Clerk '

ORDER

The foregoing request for a certificate of appealability is denied because jurists of
reason would not debate the District Court’s rejection of Appellant’s claims. 28 U.S.C.
§ 2253(c)(2); Slack v. McDaniel, 529 U.S. 473, 484 (2000). In particular, Appellant’s
claims alleging errors of state law are not cognizable on federal habeas review, see
Estelle v. McGuire, 502 U.S. 62, 67-68 (1991), and he did not demonstrate that the
admission of “other crimes” evidence deprived him of a fundamentally fair trial.” See
Riggins v. Nevada, 504 U.S. 127, 149 (1992); Bronshtein v. Horn, 404 F.3d 700, 730 (3d
Cir. 2005) (“Admission of ‘other crimes’ evidence provides a ground for federal habeas
relief only if “the evidence’s probative value is so conspicuously outweighed by its
inflammatory content, so as to violate a defendant’s constitutional right to a fair trial.””
(quoting Lesko v. Owens, 881 F.2d 44, 52 (3d Cir. 1989))). Furthermore, given the
substantial evidence of Appellant’s guilt, jurists of reason could not debate the District
Court’s rejection of Appellant’s claim of insufficient evidence to support the verdict. See
Jackson v. Virginia, 443 U.S. 307 (1979) (explaining that in reviewing a challenge to the
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“sufficiency of the evidence, “the relevant question is whether, after viewing the evidence
in the light most favorable to the prosecution, any rational trier of fact could have found
the essential elements of the crime beyond a reasonable doubt”). In addition, jurists of
reason would not debate the District Court’s conclusion that Appellant failed to
demonstrate that he was prejudiced by an alleged violation of Article 36 of the Vienna
Convention on Consular Relations. See Breard v. Greene, 523 U.S. 371, 377 (1998)
(stating that, even if a “Vienna Convention claim [were] properly raised and proved, it is
extremely doubtful that the violation should result in the overturning of a final judgment
of conviction without some showing that the violation had an effect on the trial”).
Finally, reasonable jurists could not debate the conclusion that Appellant failed to
demonstrate that he was prejudiced by his attorney’s alleged failure (1) to advise him of
his right to testify and (2) to make a second request for a directed verdict following the
acquittal of his co-defendants. See Palmer v. Hendricks, 592 F.3d 386, 397-98 (3d Cir.
2010) (holding that attorney’s failure to advise client of right to testify does not fall
within the “very limited category of errors that are per se reversible” but instead “requires
the petitioner to ‘show that [the deficient conduct] actually had an adverse effect on the
defense.”” (quoting Strickland v Washington, 466 U.S. 668, 693 (1984))); Tackett v.
Trierweiler, 956 F.3d 358, 372 (6th Cir, 2020) (stating that “the Supreme Court has held
that inconsistent verdicts do not present a constitutional problem”).

By the Court,

s/ Peter J. Phipps
Circuit Judge

Dated: November 23, 2021
Sb/cc: Mark A. Brown :‘*
All Counsel of Record 5!

A True Copy

@MQ(DM?AW. o8

Patricia S. Dodszuweit, Clerk
Certified Order Issued in Lieu of Mandate
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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

. CIVIL ACTION
Petitioner, - "¢ - NO. 13-3068,

|
\
Mark A. BROWN, o ' '
V.
John KERESTES,.e£ al., . i }
Respondents. :
ORDER
AND NOW, this 26th day éf'May, 2621, upon Ea;eful and
independent consideration of the pro se petition-for a writ of
habeas corpus filed pursuant to 28 U.S.C. § 2254, and after
review of-the Report and Recommendation of ﬁnited Statéé‘
Magistrate Judge Lynne A. Sitarski and Petitioner’s objections
thereto, it is hereby ORDERED that:
1. The Rebért and Recommendation (ECF No. 37) is

APPROVED and ADOPTED;
2. Petitioner’s Objecﬁions'kECF No. 43) are ‘ 3
OVERRULED ; é : :
3. The Petition for W%it of Habeas Corpus
(ECF No. 1) is DENIED and DISMISSED; | ;
4. There is no basis for the issuance of a
certificate of appealability; ana

5. The Clerk of Court is DIRECTED to mark the case

CLOSED.
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AND IT IS SO ORDERED.

/s/ Eduardo C. Robreno
Ethuuoo C. ROBRENO, J.

1 ! Judge Sitarski’s Report and Recomméndation {“"R&R”) recommends that the
instant habeas petition be dismissed. Pro se Petitioner raises six objections
to tHe R&R. The Court reviews de novo the portions of the R&R to which
Petitioner objects. See 28 U.S.C. § 636(b) (1). For the reasons set forth
below,” the Court will overrule Petitioner’s objections and will approve and
adopt the R&R. : ' '

First, Petitioner objects to the R&R’s conclusion that the Superior
Court was reasonable in rejecting his argument that his murder and arson
charges were “inextricably intertwined” with his corrupt organizations
charge. & jury convicted Petitioner on all three counts, but he was
subsequently granted habeas relief on the corrupt organizations charge and
re-sentenced.

The Superior Court concluded that the charges were not “inextricably
intertwined” because evidence of Petitioner’s drug ring would have been
admissible at trial to establish motive, even without the corrupt
orgaﬁizations charge. See Pa. R. Evid. 404 (b). .

The Court agrees with the R&R that this decision was neither contrary
to nor an unreascnable application of clearly established federal law. See
R&R 12.

Second, Petitioner objects to the R&R’s conclusion that grounds two,
three, and four of his habeas petition are inadequately developed.
Petitioner’s second ground for habeas relief argues that his conviction was
“obtained on a factual basis different than as charged,” his third ground
alleges the “[j]lury instruction improper}y shifted the burden of proof,” and
his fourth ground asserts a “(clonviction of less than proof beyond a

' reasonable doubt of every element of the crime charged.” Habeas Pet. 7, 9-10..

The “supporting facts” section for each. of these grounds repeats the
same factual argument Petitioner used to support ground one, stating only:
“Petitioner’s conviction on the charge of Corrupt Organization has been set
aside leaving murder in the first degree and arson which were inextricably .
intertwined and considered as part of one prosecution which included the same
set of jury instruction on all charges.” Habeas Pet. 7, 9-11.

The Court agrees with the R&R that;grounds two, three, and four are
inadequately developed. See R&R 13. To the extent Petitioner also objects to
the R&R’s analysis of the merits of grounds two, three, and four, the Court
agrees with and will adopt that aspect of the R&R as well. See R&R 13-15.
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Third, Petitioner objects to the R&R’s conclusion that his ineffective
assistance of counsel claims are foreclosed from further review. Petitioner

avers trial counsel was ineffective for failing to follow the Vienna

Convention (ground five), failing to fully and adequately inform him of his

right to testify (ground six), and failing to request a directed verdict when

Petitioner’s co-defendants were acquitted (ground seven). Habeas Pet. 12-13.

defaulted and that Petitioner has not shown cause for why the procedural
default should be set ‘aside. See R&R 16-21.

Fourth, Petitioner objects to the R&R’s conclusion that his Vienna
Convention claim is meritless. This claim (ground five) alleges that Article
36 of the Vienna Convention was violatéq because although Petitioner was a
Jamaican national at the time of his arrest, the Jamaican. Consulate was not
notified of his arrest. Habeas Pet. 12. ; '

|
|
|
The Court agrees with the R&R that these claims are procedurally
|
|
|

The Court agrees with the R&R thaﬁ, even assuming Article 36 grants
Petitioner individually enforceable rights, ‘Petitioner’s claim fails because
he has not shown that the failure to contact the Jamaican Consulate
prejudiced him. See R&R 18-20,

Fifth, Petitioner objects to the 3&R's conclusion that he-has not shown
that he was prejudiced by trial counsel’s alleged failure to adequately
explain his right to testify (ground six).

The Court agrees with the R&R that! even if counsel did fail to fully
inform Petitioner of his.right to testify, the habeas petition does not
-adequately explain how such an error impacted Petitioner’s case. See R&R 20;
see also Palmer v. Hendricks, 592 F.3d 386, 399 (3d Cir. 2010) {concluding
that the petitioner failed to make an adequate showing that he was prejudiced
by his attorney’s alleged failure to advise him of the right to testify); see
also Ruiz v. Superintendent Huntingdon SCI, 672 F. App’x 207, 211 (3d Cir.
2016) (“[Plrejudice is not presumed where counsel fails to advise a client of
his right to testify. Rather, the prejudicial effect of this failure depends
on the significance of the facts to which the defendant might have testified.

' . " (citing Palmer, 592 F.3d at 399)).

" ineffectiveness claim related to counsel’s failure to request a directed
verdict (ground seven) lacks merit.

The Court agrees with the R&R that trial counsel’s decision not to
request a directed verdict does not constitute ineffectiveness because such a
motion would almost certainly have -been unsuccessful. See R&R 21.

For the reasons set forth above, the Court will overrule Petitioner’s

|
Finally, Petiticner objects to the R&R’s conclusion that his
objections and will approve and adopt the R&R.
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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

MARK A. BROWN, : CIVIL ACTION
Petitioner, : :
v. S NO. 13-cv-3068
JOHN KERESTES, et al., '
Respondents.

REPORT AND RECOMMENDATION

LYNNE A. SITARSKI

UNITED STATES MAGISTRATE JUDGE November 30, 2020

Before the Court is a pro se Petition for Writ of Habeas Corpﬁs filed pursuant to 28
U.S.C. § 2254 by Mark A. Brown (Petitioner), an individual currently incarcerated at the State

Correctional Institution — Mahanoy, located in Frackville, Pennsylvania. The Honorable

Eduardo C. Robreno referred the matter to me for a Report and Recommendation. (Order, ECF

No. 27). For the following reasons, I respectfully recommend that the petition for habeas corpus

be DISMISSED.

I FACTUAL AND PROCEDURAL HISTORY

In its August 17, 2010 opinion, the Pennsylvania Superior Court recited the facts as

'fé]lows:

!

‘/The facts of this case stem from incidents which occurred in
1988 or earlier. The case involved the prosecution of four persons:
[Petitioner], Michael McCune (‘Shaheen’), Sha Phillip Devon
(‘Sha’) and Romero Green (‘Mario’). Each of the other three
defendants were found Not Guilty of all charges in the same trial
with' Brown. @750 X

The evidence produced at trial was that there existed several
drug houses in the Germantown section in the city of Philadelphia.
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One of these. was located at 5848 Crittenden Street. ... The
Commonwealth alleged and the: witnesses testified that crack was
made from cocaine, which was imported from New York by
[Petitioner], known as ‘Bigger.” [Petitioner]’s girlfriend was
Veronica ‘Rat’ -Robinson. * She lived in the 5855 address with her
mother and grandmother.

At the time of the trial the Commonwealth never produced
any evidence of specific sales of narcotics or drugs. There was
testimony to the effect that cocaine was imported from New York
and sold in batches amounting to $1,500.00 worth of drugs in each
batch. The testimony also indicated that several batches per day
were sold at each of the locations. The Commonwealth did not
charge any specific crime in violation of the Drug and Narcotic Act.
The Commonwealth, however, did proceed to trial on the theory that
selling narcotics was one of the predicate acts, which is required
before a conviction of the Corrupt Organizations [Act] can be
maintained. The Commonwealth submitted three possible areas of
predicate acts to the jury: Drug Sales; Murder; Arson...

The motivation behind the instant ki_liing was the fact that a
shortage for the payment of drugs began to occur in the transactions
at 5848 Crittenden Street.

About -August 7, 1988, Anthony Todd Ford came to
Philadelphia from New York and began to work at the drug house.
The deceased was also brought from New York to sell drugs. There
is no evidence. of the true identity of the victim other than that he
was named ‘Pete.’

By October 1988, the drug house funds were $900.00 short.
One of the distributors of the drugs blamed ‘Sha’ for stealing the
money. After a confrontation, the suspicion shifted to Anthony
Todd Ford. On October 21, 1988, Ford was beaten by four men at
the Crittenden crack house over the money shortage. Later, after a
confrontation between [Petitioner] and Anthony Todd Ford,
[Petitioner] took a gun away from Ford. [Petitioner], the boss, then
permitted Ford to resume managing the house. The focus of
responsibility for missing drug funds shifted. '

In the early [morning of October 24, 1988] prior to the
killing, ‘Sha’ forced ‘Glen’ and ‘Pete’ to strlp to find the money
They could not find the money. :
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The suspicion again shifted away from Anthony Todd Ford
to ‘Pete.” At that point in time, both Anthony Todd Ford and ‘Pete’
were not too happy about returning back to the drug house.

Tracy Allén was a female courier who ¢arried' drugs from
[Petitioner’s] brother (Mark Anthony Chase) to [Petitioner.] Tracy
received orders from [Petitioner] to play up to Pete sexually. After
a brief encounter at a local tavern, where they had a drink, Tracy
brought Pete back to 5848 Crittenden Street.

At this point in time, Pete was beaten to death. The
Commonwealth attempted to show that the instruments used were a
2” by 4” board and a machete and hammer.

Tracy Allen placed the other three defendants at the scene of
the murder on the date of the killing. She described the organization
as drug dealers and that [Petitioner] was in charge. She stated that
[Petitioner] was the one who used the words, ‘if he (Pete) did not
give you the information, then execute him.’ [Petltloner] was not
present at the time Pete was killed.. :

Some time later, after Tracy left the house, she returned to
find that the firemen were there and that the fire inside the house had
burned the body of Pete. After that she went to a Park Avenue
address where she met with [Petitioner], Romero, Sha and Shaheen.
She heard [Petitioner] say, ‘this is not the way I wanted it down.’
Tracy told him that she did not want to be involved in the
organization, whereupon [Petitioner] told her: ‘What happened to
Pete could happen to you.” After this threat, Tracy did not come
forward to the police department until July 11, 1989.

Com. v. Brown, No. 457 EDA 2009, at 3—6 (Pa. Super. Ct. Aug. 17, 2010) (quoting Trial Court
Opinion, 8/5/09, at 1-5 (footnotes omitted)). X
\A’etltloner McCune, Devon, and Green were trled jointly for the murder. The jury
acquitted Petitioner’s-co-defendants of all charges, and fo'ur_;d Petitioner guilty of first-degree
murder, arson, and corrupt organizations. f@ﬁﬂw On April 27, 1994, the trial

* court sentenced Petitioner to life in prison for the first-degree murder, with a consecutive term of

forty-three to eighty-six months’ imprisonment for corrupt organizations, and no further penalty
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for the arson conviction. &’

.On April 5, 1995, the Pennsylvania Superior Court affirmed Petiticner’s Jjudgment of
sentence. See Com. v. Brown, No. '1920 PHL 1994 (Pa. Shper. Apr. 5, 1995) (unpublished -
memorandum). Petitioner did not thereafter seek Pennsylvaria Supreme Court review.

Petitioner filed three PCRA petitions, the last of which was disrhissed as untimely on October
27, 2004. (Crim-Deoscket-at-F-

On March 31, 2008, Petitioner filed his first habeas corpus petition in federal court.
Brown v. Kerestes, 2008 WL 4570562, at *2 (E.D. Pa. 2008). In his petition, Petitioner raised
eleven claims, including that the evidence was insufficient to support Petitioner’s corrupt
organizations conviction. Id. bn October 9, 2008, the court granted relief on the corrupt
organizations claim and remanded Petitioncr’s case for resentencing. Jd. The court dismissed
the rest of Petitioner’s claims as untimely. 44

On January 7, 2009, the trial court vacated Petitioner’s sentence for corrupt
organizations, and reinstated the original sentences for murder and arson. €Grim—Beecket-at-d=5)- ..
Petitioner appealed, and on August 17, 2010, the Superior Court remanded for resentencing,
specifying that Petitioner was to be represented by counsel. Com. v. Brown, No. 457 EDA 2009
(Pa. Super. Aug. 17, 2010). On December 6, 2010, Petitioner was sentenced to the mandatory |
term of life imprisonment for first-degree murder, with no furtheh penalty for the arson ‘
conviction. @%‘DW%

Petitioner then appealed his 2010 resentencing, arguing that the corrupt organizations
charge was “inextricably intertwined” with the evidence presehted against him at trial for the
murder and arson charges and that since- the corrupt orgamzatlons conv1ct10n ‘had been vacated,

he should be glven anew trlal on the remaining charges Com v. Brown, No..34 EDA 2011, at 8
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(Pa. Super. Sept. 20, 2012). The Superior Court found the claim to be meritless and outside the
scope of appeal, and affirmed the judgment of sentence on September 20, 2012. Feh-Crimn.
Deecleet-at16-

On May 3, 2013, Petitioner filed a PCRA petition alleging that: (1) the Commonwealth -
failed to comply with the Vienna Cénvention on Consular Relations (Vienna Convention); (2)
trial counsel failed to allow Petitioner to testify; (3) trial counsel failed to request a directed
verdict based on the co-defendants’ acquittals; (4) trial counsel failed to appoint counsel to
represent Petitioner at his first resentencipg hearing; (5) trial counsel failed to ;equest a mistrial
basea on juror bias; and (6) prior PCRA counsel failed to raise these claims. PeRA-Retm-at-P

~+97. On September 6, 201‘6, the PCRA court dismissed thf: petition, and the Superior Court
affirmed the dismissal on June 26, 2017. (Erim-Deeclest-at-H=—123.

On July 6', 2018, Petitioner filed a pro se petition for writ of habeas corpus seeking
clarification of his sentence for first-degree murde}'. (Crim. Docket at 12; Com. v. Brown, 2020
Wi, 838503, at *2 (Pa. Super. Ct. Feb. 20, 2020)). The trial court treated the petiti(;n as an
untimely PCRA petition and dismissed it on March 5, 2019. The Superior Court agreed with
Petitioner that a habeas corpus petition would be tl;e proper avenue for the claim, but nonetheless
affirmed the dismissal on February 20, 2020. (Crim-Docket-at-+3-4+Brown,2020-WA.

£38503)

Meanwhile, on May 30, 2013, Petitioner filed the instant habeas petition.1 Hab-Pet.

! Pennsylvania and federal courts employ the prisoner mailbox rule, pursuant to which
the pro se petition is deemed filed when it is given to prison officials for mailing. See Perry v.
Diguglielmo, 169 F. App’x 134, 136 n.3 (3d Cir. 2006) (citing Commonwealth v. Little, 716 A.2d
1287 (Pa. Super. 1998)); Burns v. Morton, 134 F.3d 109, 113 (3d Cir. 1998); Commonwealth v.
Castro, 766 A.2d 1283, 1287 (Pa. Super. 2001).. In this case, Petitioner certified that he gave his
habeas petition to prison officials on May 30, 2013, and it will be deemed filed on that date.
(Hab. Pet. 18, ECF No. 1). ‘
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EEFNe-1¥ In his petition, Petitioner raised seven claims for relief: (1) that Petitioner’s

convictions for murder and arson were “inextricably intertwined” with his vacated conviction for
corrupt organizations; (2) his conviction was obtained lon a factual basis different than as
charged; (3) a jury instruction improperly shifted the burden of proof; (4) his conviction was
based on less than proof beyond a reas:)nable doubt; (5) his rights to due process were violated
by the Commonwealth’s failure to comply with the requirements of the Vienna Convention; (6)
trial counsel was ineffective for failing to inform defendant of his right to testify; and (7) trial
counse] was inéffeétive for not requesting a directed verdict when Petitioner’s co-defendants
were found not guilty, and PCRA counsel was ineffective for failing to raise trial counsel’s
ineffectiveness. {Heb—Retrat5;7%91042-13-BCF N1 ).

On June 12, 2013, the Honorable Eduardo C. Robreno first referred this matter to me for
a Reﬁort and Recommendation. -éQPd@eE@F’NUé) On Febrﬁary 26, 2014, Judge Robreno
approved this Court’s Report and Recommendation to transfer thé pe_titioﬁ to the Third Circuit as
a petition for leave to file a seco;ld olr successive petition.. f@ﬂe@EéEN@»Lé-)e On January 23,
2015, the Third Circuit denied the petition for leave to file a second or successive péfition as‘r
“unnécessary,” expressing no opinion on the merits of Petitioner’s claims. .In re Brown, 594 F.
App’x 726, 730 (3d Cir. 2014).

On March 19, 2015, Judge Robreno approved this Court’s Report and Recommendation
recommendil;g that the petition be stayed while Petitioner litigated his pro se habeas claim
asking for clarification of his sentence in the state courts. (OedersBCENo—22). The trial court
treated the petltlon as an untimely PCRA and dismissed it on May 5,2019, and the Supenor

Court afﬁrmed the dismissal on Fcbruary 20, 2020 MWM@QW

8385039 When the instant habeas matter was removed from cml suspense on August 13, 201 8
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- Judge Robreno again referred it to me for a Report and Recommendation. {@rder-EE€FNo=2%).

On February 28, 2020; this Court lifted the stay@fdﬁ“,’ﬁ(ﬁh}%ﬂ),

I.  LEGAL STANDARD
A. Exhaustion and Procedural Default
The Antiterrorism and Effective Death Penalty Act of 1996 (“AEDPA”) grants to persons
in state or federal custody the right to file a petition in a federal court seeking the issuance of a
writ of habeas corpus. See 28 U.S.C. § 2254. Pursuant to the AEDPA:
An application for a writ of habeas corpus on behalf of a person
in custody pursuant to the judgment of a State court shall not be
granted unless it appears that— ~
- (A) the applicant has exhausted the remedies available in
the courts of the State; or
(B)(i) there is an absence of available State corrective
process; or
(ii) - circumstances exist - that render- such process
ineffective to protect the rlghts of the apphcant
28 U.S.C. § 2254(b)(1) The exhaustion requirement is rooted in considerations of comlty, to
ensure that state courts have the initial opportunity to review federal constitutional challenges to
state\ convictions. See Castille v. Peoples, 489 U.S. 346, 349 (1989); Rose v. Lundy, 455 U.S.
509, 518 (1982); Leyva v. Williams, 504 F.3d 357, 365 (3d Cir. 2007); Werts v. Vaughn, 228 F.3d
178, 192 (3d Cir. 2000).
Respect for the state court system requires that the habeas petitioner demonstrate that the
claims in question have been “fairly presented to the state courts.” Castille, 489 U.S. at 351. To
“fairly present” a claim, a petitioner must present its “factual and legal substance to the state

courts in a manner that puts them on notice that a federal claim is being asserted.” McCandless v.

Vaughn, 172 F.3d 255,261 (3d Cir. 1999); see also Nara v. Frank, 488 F.3d 187, 197-98 (3d Cir.
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2007) (recognizing that a claim is fairly presented when a petitioner presents the same factual and
legal basis for the c]arm to the state courts) A state pnsoner exhausts state remedies by giving
the “state courts one fuIl opportunlty to reso]ve any constltutronal issues by invoking one
complete round of the State’s established appellate review process.” O’Sullivan v. Boerckel, 526
U.S. 838, 845 (1999). In Pennsylvania, one compiete round includes presenting the federal claim
through the Superior Court on direct or oollateral review. See Lambert v. Blackwell, 387 F.3d
210, 233-34 (3d Cir. 2004). The habeas petitioner bears the burden of provmg exhaustion of all
state remedies. Boyd 12 Walmart 579 F 3d 330 367 (3d Cll‘ 2009).

If a habeas petition contains unexhausted claims, the federal district court must ordinarily
dismiss the petition without prejudice so that the petitioner can return to state court to exhaust his
remedies. Slutzker v. Johnson, 393 F.3d 373, 379 (3d Cir. 2004). However, if state lavr would
clearly Vfore\clobse review of rhe claims, the _exhaustionlrequirement is teohnically satisfied because
there is an obsence of state correcrive process. | See Carpenter v. )Vau_'g-hn, 296 F.3d 138, 146 (3&
Cir. 2002); Lines v. Larkin, 208 F.3d 153, 160 (3& Cir. 2000). The failure to proper]y present |
claims to the state court generally results in a procedural default. Lines, 208 F3d at 683.

The doctrine of procedural default bars federal habeas relief when a -statc court relies upon, or
would rely upon, “‘a state law ground that is indépendent of the federal question and adequate to
support the Judgment’” to foreclose review of the federal claim. Nolan v. Wynder, 363 F. App’x
868, 871 (3d Cir. 2010) (not precedentral) (quoting Beard v. Kindler, 558 U.S. 53, 53 (2009)), see
also Taylor v. Horn, 504 F.3d 416 427-28 (3d Cir. 2007) (citing Colemanv. T hompson, 501 U.S.
722,730 (1991)) Like the exhaustlon requlrement ‘the doctrine of procedural default is grounded

in prrnc1ples of comlty and federahsm As the Supreme Court has explamed

| In the absence of the mdependent and adequate state ground
doctrine in federal habeas, habeas petitioners would be able to
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avoid the exhaustion requirement by defaulting their federal -

claims in state court. The independent and adequate state

ground -doctrine ensures. that the States’-interest in correcting

their own mistakes is respected in all federal habeas cases.
Edwards v. Ca.r.pent‘e,r,:529 U.S. 446, 452-53 (20-0(l)); | |

Federal habeas review is-not availabl_eltq a petitioner whose éonstituti_onal ciaims héve
not been addressed on the merits by the state courts due to procedural default, unless such
petitioner can &emonstrate: (1) cause for the default énd actual prejudice as a result of the.alleged
violation of fecieral iaw; or (2) that failure to consider the claims will result in a fundamental
miscarriage of justice. Id. at 451; Coleman, 501 U.S. ;':lt 750. To dﬁlamonstrate cause and
pfejudice, the petitioner must show some objective factor external to the defense that impeded
counsel’s effoﬁs to .comply with some state procedural rule.' Slutéker, 393 F.3d at 381 (quoting
Murray v. Carr.ier, 477 U.S. 478, 488 (1986)). To demonstra_te a_fundamental miscaxrriage of
justice, a habeas petitioner must ﬁpicaily demoﬁstrate actual innogence. chhlu-p v. Delo, .5 13 U.S.
298, 324-26 (1955). | “ -
| B.  Merits Review |
The AEDPA increased the deference federal courts mﬁst give to the factual %mdings and

legal determinations of the state courts. Woo&ford v. Viscotti, 537 U.S. 19, 24 (2_0025 ; Werts, 228
F.3d at 196. Pursuant to 28 U.S.C. § 2254(d), as amended by tﬁe AEDPA, a petitioﬁ for haBeas
corpus may be granted only if: (1) the staie _coﬁrt’s adjudication of the claim resulted in a decision
contrary to, or involved aﬁ unreasonaiale application of, “clearly estéblished Federal law, as
determined by the Supreme Couﬁ of United States;” or (2) the adjudic.ation resulted in a decision
fhat was “based on an unreasonable detenﬁination of the f.acts. in light of the evidence preéenfed in
the State court proceeding.” 28 U.S.C. § 225‘4((1)(1)_(2‘)' Fac-ztual issue.s clletermined'by a state

court are presumed to be correct, and the petitioner bears the burden of rebutting this presumption

9
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by clear and convincing evidence. Werts, 228 F.3d at 196 (citing 28 U.S.C. § 2254(e)(1)).-

The Supreme Court has explained that, “[u]nder the ‘contrary to’ clause, a federal habeas
court may grant the writ if the state court arrives at a conclusion opposite to that reached by [the
Supréme] Court on a question of law or if the state court decides a case differently than [the
Supreme] Court has on a set of materially indistinguishable facts.” Williams v. Taylor, 529 U.S.

+ 362, 412-13 (2000); see also Hameen v. State of Delaware, 212 F.3d 226, 235 (3d Cir. 2000).
“Under the ‘unreasonable application’ clause, a federal habeas court may grant the writ if the
state court identifies the éorrect legal principle from [the Supreme] Court’s decisions but
unreasonably applies that principle to the facts of the prisoner’s case.” Williams, 529 U.S. at
413. The “unreasonable application” inquiry requires the habeas court to “ask whether the state |
court’s application of clearly established federal law was objectively unreyasonable..” Hameen,

" 212 F.3d at 235 (citing Williams, 529 U.S. at 388-89). “In further delineating the ‘unreasonable

application of” component, the Supreme Court stressed that an unreasonable application of
federal law .is different from an incorrect application of such law and a federal habeas court may_.-
not grant relief unless that court determines that a state court’s incorrect or erroneous application
of clearly established federal law was also unreasonable.” Werts, 228 F.3d at 196 (citation

" omitted).

III. DISCUSSION
A. Ground One: Corrupt Organizations Charge
I/‘
In his first grom/ld for relief, Petitioner argues that the prosecution of his corrupt

orgaﬁizations charge was “inextricably intertwined” with the charges of first-degree murder and

arson, and that, since his conviction for corrupt organizations was set aside, he is entitled to a

10
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new trial on the murder and arson convictions. (Hab. Pet.'at 5, ECF No. 1). I find this claim to
be procedurally defaulted and without merit.
.- 1... Procedural Default

Petitioner first raised this claim in his appeal of his 2010 resentencing. The Superior
Court denied his appeal on the basis that “a claim for a new trial and challenges to the admission
of evidence are not within the scope of an appeal from a resentencing pursuant to a federal
. habeas corpus petition.” Brown, 34 EDA 2011 at 8 (citing Com. v. Lesko, 15 A.3d 345, 362 (Pa.
2011)). The Court pointed out that only issues pertaining to resentencing procedure can be .
raised on appeal from that resentencing. Id. (citing Com. v. McKeever, 947 A.2d. 782 (Pa.
Super. 2008)). Petitioner’s claim here related to evidence introduced against him at trial, rather
than his resentencing, so the Superior Court properly dismissed his appeal as outside the scope of
review.

In its Scpteniber 20,2012 opinion, the Superior Court did alternatively address the merits
of th%s claim “out of an abundance of caution.” Brown, 34 EDA 2011 at 8. A state court mé.y '
dismiss a claim on an independent and adequate state ground even Whilel addressing the merits in
an alternative holding; therefore, tﬁe Superior Court’s analysis of the merits of this claim does
not save it from procedural default. See Harris v. Reed, 489 US 255,264 n.10 (F eb. 22, 1989)_.

| Finally, Petitioner has not sh.own cause for why the procedural bar should be set aside. In
order to show cause, a petitioner must demonstrate that some objective external factor impeded
his abi]ify to comply with the state rule. Here, Petitioner has not asserted any such factor. (Hab.
Pet. at 5, ECF No. 1). Since Petitioner has not demoﬁstrated cause or. prejudice, his claim is:

procedurally barred.

11
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2, Merits Review

In its 2012 opinion;lthe Superior Court found that Petitioner’s corrupt organizations
charge and his murder and arson charges were not “inextricably intertwined,” because the
evidence of his participation in‘the‘drug ﬁng would have been admissible at trial even without
the corrupt organizations charge. Browns34EDA-20T1-at13 .":?he Court found that the
evidence would have been admissible in order to estaf:lish motive{(an enumerated exception to
the general prohibition of the use of other wrong acts in Pa.R.E. 404. Id.; PaR.E. 464(b).

This decision was not contrary to or an unreasonable application of clearly established
federal law. .The evidence in this case showed that the {riétif;l was killed because of Petitioner’s
belief that he was involved in stealing money from the drug ring. This makes evidence of
Petitioner’s involvement in the drug ring highly relevant in establishing his motive for the crime.
See, e.g. _Commlonwealth v. Fisher, 769-A.2d 1116, 1128 (Pa. 2001) (holding defendant’s belief
that the victim had deceived him in a drug deal admissible as evidence of motive). Therefore,
the drug ring evidence would have been adniissible against Petitioner even without the corrupt
organizations charge.

Based on this\,}/{hz Superior Court was reasonable in finding Petitioner’s claim that his
murder ana arson charges were inextricable from his corrupt organizations charge to be without
merie( Therefore, 1 recoﬁamend that relief on this ground be denied.

B. Grounds Two, Three, and Four

\‘%::titioner"ﬁﬂes-h-is second 'ground for relief “[c]onviction obtained on a factual basis
different than as qhargedi” (Heb-Pet~at-¥-ECENe~}). His third ground for relief is that a

28
“[]ury instruction improperly shifted [the] burden of proof,” &d"a?t‘? Finally, his fourth ground

for relief asserts a “[c]Jonviction of less than proof beyond a reasonable doubt of every element of
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the crime charged.” -Id.-at-10. -As hisfactual basis for each of these claims, Petitioner asserts,
verbatim, the same factual argument used to support his Ground One:

Petltloner s conviction on the charge of Corrupt Organization[s] has
been set aside !eavmg murder in the first degree and arson which
were inextricably intertwined and considered as part [of] one
prosecution which included the same set of j Jury instructions on all
charges.

(Hab. Pet. at 5,7, 9, 10, ECF No,\'l)‘ Because of this, I find Petitioner’s Grounds Two, Three, -
. :
and Four to be inadequately developed. However, liberally construing Petitioner’s claims, I will
also briefly address the merits of each.

1. Merits Review

a. Grounds Two and Four: Sufficiency of the Evidence

In his second ground for relief, Petitioner argues that his conviction was obtained on a
different factual basis than as charged. (Hab. Pet. at 7, ECF No. 1). In his fourth ground for
relief, Petitioner argues that he was convicted on less than proof beyond a reasonable doubt. Id.
at 10. Liberally ponstruing these cla_ims,'Petitioner appears to argue that, because his corrupt
organizations convictipﬁ was vacated, the evidence relating to the drug ring should not have been
admitted, and that the remaining evidence was insufficient to cunvict him of murder and arson.

When a habeas peiitioner challenges the sufficiency of the evidence underlying a
conviction, “the relevant question is whether, after viewing the evidence in the light most
favorable to the prosecution, any rational trier of fact could-have found the essential elements of
the crime beyond a reasonable doubt.” Jackson v. Virginia, 443 U.S. 307,319 (1979) (emphas1s
in original). The habeas court must examine the evidence “with reference to ‘the substantlve
elements of the criminal offense as defined by' state law.”” Eléy 2 Erickson, 712 F.3d 837, 848

(3d Cir. 2013) (quoting Jackson, 443 U.S. at 324). However, “the minimum amount of evidence '
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that the Due Process Clause requires to prove the offense is purely a-maﬁer of federal law.”
Coleman v. Johnson, 132 S. Ct. 2060, 2064 (2012). This standard does not allow a revie\fv’ing' :
court to substitute its judgment for that of the jury. Jackson, 443 U.S. at 318-19. The court must
defer to the jury’s findings regarding /vgitness credibility, resolving conflicts of evidence, and
drawing reasonable inferences from the evidence. Id. at 319. If, upon review of the evidence,
the court finds that “no rational trier of fact could have found proof of guilt beyond a reasonable
doubt,” then habeas relief is appropriate. Id. at 324.

In this case, the evidence introduced at trial was sufficient to convict Petitioner. As
explained above, even without the corrupt organizations charge, the evidence of Petitioner’s drug

ring would have been admissible as evidence of motive. See supra II.A.2. Additionally, the

rest of the evidence admitted against Petitioner at trial was strong. The prosecution presented the

testimony of members of the drug ring, including Anthony Todd Ford and Tracy Allen, who was
present and involved in the preparation for and aftermath of the murder. (N.T. 10/25/90,-24-44,
50-52, 54-56; 10/29/90, 181, 185, 195). In her testimony, Allen macic it clear that Petitioner had
given her instructions and orchestrated the killing. Id. The prosecuti;)n als;> presented physical
evidence of the crime that corroborated Allen’s version of events, including: a hammer, two
pieces of wood, and a knife, all stained with blood; a bullet from the door; and a can of kerosene
| next to the victim’s body. (N.T. 10/23/90, 83-84, 99, 112, 121, 127-33; 10/24/90, 16, 24-25;
10/5 1/90, 9). The prosecution also presented the testimony of an assistant fire marshal, who
determined that the fire at the drug house had been intentionally started by someone pouring
accelerant on the body.” (N.T. 10/31/90, 9-11, 51—59).' This evidence was sufficiently strong for
a rational trier of fact to find that the elements of murder in the first degree and arson had been

satisfied.

14 .
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—\\.

Therefore, Petitioner’s sufficiency éf the evidence argument fails on the merits, and 1

recommend that his Grounds Two and Four be dismi-ssed.“ :
b. ' Ground Three: Improper Jury Instructiﬁn

 In his third ground for relief, fétitioner argues that the instructions given to the jury -~
iinproper]y shifted the burden of proof. (Hab. Pet. at 9, ECF No. 1). Petitioner dogs not point to
- which part of the jury charge allegedly shifted the burden of proof, or how it could have done so,
making it difficult to interpret his claim. Moreover, Petitioner does not illustrate how the jury
instructions are connected to the improper corrupt organizations charge. Bécause Petitioner does
not adequately explain this claim, it is fatally undeveloped and not cognizable.

Very liberally construing Petitioner’s claim, however, he may be arguing that the trial
court should not have instructed the jury to consider the corrupt organizations charge, or the
evidence of the drug ring. However, to the extent that the corrupt organizations charge was
improper, Petiti;)ner has already received relief on that basis. And as discussed previously, the -
evidence of the drug ring would likely have begn admissible as evidence of motive even wﬁhout
the corrupt organizations charge. See supra III.A.2. Therefore, Petitioner’s argument is
meritless, and relief on this claim should be denied.

C. Grounds Five, Six, and Seven: Ineffective Assistar;ce of Counsél

-In his ground five for relief, Petitioner argues that trial counsel Was ineffective for, and
that the prosecutor deprived him of his constitutional rights by, failing to follow the Vienna
Convention (Hab. Pet. at 12, EGF-No--4). In his ground six, Petitioner argues that trial counsel
was ineffective for failing to fully and adequately inform him of his right to testif_\,:. Id. In his

ground seven, Petitioner argues that trial counsel was ineffective for not requesting a directed

15
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verdict when Petitioner’s co-defendants were acquitted of all chargese%’ Id. at 13. Tfind these

claims to be procedurally barred and without merit..

1. - Procedural Default

Petitioner first raised these claims in his May 2013 PCRA petition, which the Superior
Court dismissed as untimely. Com. v. Brown, 2017 WL 2772683, at *2 (Pa. Super. June 26,
2017). Under the PCRA, all petitions for post-conviction relief must be filed within one year of
the date the-defendant’s Jjudgment of sentence became final. 42 Pa.C.S. § 9545(b)(1). Petitioner
argued that his PCRA petition was timely because it had been filed within one year of his
resentencing becoming final. However, the Superior Court, relying on Commonwealth v.
McKeever, found that a grant of federal habeas relief on one charge does not “reset the clock” for
purposes of the PCRA where the relief granted did not reinstate Petitioner’s direct appeal rights
and only affected his sentence. -Brown, 2017 WL 2772683,- at *4; Com. v. McKeever, 947 A..Zd )
782 (Pa. Super. 2008). Based on this, the Superior Court found that Petitioner’s judgment of
sentence became final on May 5, 1995, and that his PCRA was therefore untimely. Brown, 2017
WL 2772683, af *5.

Dismissal of a PCRA petition based on the PCRA’s statute of limitations constitutes an
independent and adequate state ground. See, e.g. Peterson v. Brennan, 196 F.Appx. 135,142 (3d

- Cir. 2006) (affirming that “the PCRA statute of limitations is an adequate and independent state

*ground to deny habeas relief.”); Moore v. Walsh, No. 14-5533, 2015 WL 2446725, at *3 (E.D.

2 In his Grounds Six and Seven, Petitioner also asserts that PCRA counsel was
ineffective for failing to raise these claims. (Hab. Pet. at 13, ECF No. 1).. However, ineffective
assistance of PCRA counsel is not cognizable on. federal habeas review. See 28 U.S.C. § 2254(i)
(“The ineffectiveness or incompetence of counsel during Federal or State collateral post-
conviction proceedings shall not be a ground for relief in a proceeding arising under section: .
2254.”); Burton v. Glunt, No. 07-1359, 2013 WL 6500621, at *46 (E.D. Pa. Dec. 11, 2013).

16
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Pa. May 18, 2015) (“These claims, which [petitioner] did not raise in his first PCRA petition, are
therefore procedurally defaulted under 42 Pa.C.S.A. § 9545(b).”). Because the Superior Court
propeﬂy dismissed Petitioner’s PCRA as untimely, these claims are forecldsed from further. ;state
review and are therefore proceduraliy barred. | |

Finally, Petitioner has not shown cause for why the procedurai default for these claims
should l?e set aside. In grounds six and seven, Petitioner asserts that PCRA counsel was
ineffective for failing to raise trial counsel’s efrors. These claims might be liberally construed to
invoke the narrow exception to the general rule that attorney error does not constitute cause for
procedural default enumerated in Martinez v. Ryan. 132 S. Ct. 1309 (2012).

Under Martinez, a petitioner can demonstrate cause to excuse procedural default of an
ineffective assistance of counsel claim if: (1) his state requires that claims of trial counsel:
ineffcétiveness be deferred to state collateral proceedings, and (2) he shows that post-conviction
counsel was ineffective at the initial post-conviction proceedings for failing to raise the’
underlying trial counsel ineffectiveness claim. - Id. at 1318. A petitioner must establish that the
underlying claim of trial counsel’s ineffectiveness is ;‘substar;tial,” meaning that it has “some
merit.” Id. at 1318-19. For the reasons discussed below, I do not find Petitioner’s claims to be
substantial.

2. Merits Review

A claim for ineffective assistance of counsel is governed by Strickland v. Washington. In
Strickland, the United States Supreme Court cstabiished the following two-pronged test to obtain
habeas relief on the basis of inefféctiveness:

First, the defendant must show that counsel’s performance was ‘
deficient. This requires showing that counsel made errors so serious

that counsel was not functioning as the-“counsel” guaranteed the . -
defendant by the Sixth Amendment. Second, the defenda_nt must

17
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show that the deficient performance prejudiced the defense. This
requires showing that counsel’s errors were so serious as to deprive
the defendant of a fair trial, a trial whose result is reliable.
466 U.S. at 687. Because “it is all too easy for a court, examining counsel’s defense after it has.
proved unsuccessful, to conclude that a particular act or omission of counsel was unreasonable,”
a court must be “highly deferential” to counsel’s performance and “indulge a strong presumption
. that counsel’s conduct falls within the wide range of reaso;lablc professional assistance.” Id. at
689. “Thus . . . a defendant must overcome the ‘presumption that, under the circumstances, the
challenged action ‘might be considered sound trial strategy.”’” Bell v. Cone, 535 U.S.. 685,698
(2002) (quoting Strickland, 466 U.S. at 689). To establish prejudice, “[t]he defendant must show
that there is a reasonable probability that, but for counsel’s unprofessional errors, the result of the
proceeding would have been different. .A reasonable pfobability is a probability sufficient to
undermine confidence in the outcome.” Strz‘ckland, 466 U.S. at 694.
Here, Petitioner has not satisfied Strickland, because he has not shown that counsel’s
_performance was deficient, or that counsel’s-actions prejudiﬁ:ed his case at trial.
a. Ground Five: Vienna Conyention
In his Ground Five, Petitioner alleges that trial counsel was ineffective for, and that the
prosecutor and ﬁolice deprived him of his constitutional ﬂgﬁts by, failing to follow the Vienna
Convention. He argues that, because of his status as a Jamaicar national, the Jamaican consulate . __ ... . . _ »
should have been notified of his arrest in accordance with Article 36 of the Convention. (Has.
Pet. at 12, ECF No. 1).
Whether Arficle 36 provides for individually enforceable rights has not been firmly

decided by the U.S. Supreme Court. See Breard v. Greene, 523 U.S. 371, 376 (Apr. 14, 1998).

Several courts of appeals have explicitly held that it does not. See, e.g. United States v.
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Emuegbunam, 268 F.3d 377, 394 (6t}; Cir. 2001); United States v. Jimenez-Nava, 243 F.éd 192,
198 (5th Cir. 2001), Ganda_ra V. Benﬁett, 528 F.3d 823, 829 (11th Cir. 2008); Mora v New York,
524 F.3d 183 (2nd Cir. 2008); Cornejo v. County of San Diego, 504 F.3d 853 (9th Cir..2007).
The Seventh Circuit has held that the treaty does create inciividual'rights. See Osagiede v. U.S.,
543 F.3d 399 (7th Cir. 2008); Jogi v. Voges, 480 F.3d 822 (7th Cir. 2007). A number of courts
have avoided deciding .the issue by finding that, regardless of whether the treaty creates a private
right, the various remedies sought by defendants, such as quashing an indictment, the
exclusionary rule, or overturning a conviction, are not appropriate cures for a violation. See, e. g
United States v. Santos, 235 F.3d 1105, 1108 (8th Cir.2000); U.S. v. Lombera—Camorlinga, 206
F.3d 882, 885 (9th Cir. 2000); U.S. v. Li, 206 F.3d 56, 66 (1st Cir. 2000). Other courts have held
that a defendant must show prejudice to establish a violation of the Convention. See, e.g.”
Cardenas' V. Dretke', 405 F.3d 244, 253 (5th Cir. 2005); U.S. v. Ademaj, 170 F.3d 58, 67 (Ist Cir.
1999). The Third Cireuit followed a blend of these last two approaches in United States v.
Castillo, Wheré it “assume[d], without deciding,” that Article 36 granted the defendant
individually enforceable rights, but found that dismissal of the indictment or suppre;%sion of the
evidence was not an appropriate remedy, and that the defendant had not shown how the failure to
notify the consulate prejudiced him. 742 Fed.Appx. 610, 614-15 (3d Cir..2018).

In this case, there is no basis to conclude that Petitioner’s claim of a Viénna Convention
violation would have succeeded.' While it may not be definitively settled as to whethér Article
36 grénts individually enforceable rights, several jurisdictions have found that it does not, and
only one has found that it does. Even assuming the Vienna Convention grants individual rights,
the Th'i‘rdhCircuit ruled in Castillo that a showing of prejudice is necessary to successfully invoke

Article 36. Here, Petitioner has not shown that the prosecution’s or trial counsel’s failure to
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invoke the Vienna Convention had any prejudicial effect on his case. Petitioner argués that his
limited ability to speak English prevented him from fully understanding his situation.. (Hab. Pet.
| at 12, ECF No. 1). However, he does not suggest how contacting the Jamaican consulate might
have alleviated this problem, or explain why he could not request the assistance of a court
interpreter. This makes any claim based on the Article 36 violation meritless, and counsel is not
obligated under Strickland to raise a meritless argument. See U.S. v. Bui, 795 F.3d 363, 366-67
(3d Cir. 2015) (citing U.S. v. Sanders, 165 F.3d 248, 253 (3d Cir. 1999)). |
‘B;causé Pétitioner does not explain how contacting the Jamaican consulate could have
changed the results of his trial, he has not satisfied Sr;ickland, and this claim is meritless.
b. Ground Six: Failure to Explain Right to Testify
In his Ground Six, Petitioner alleges that counsel did not adequately explain his right to
testify. However, Petitioner does not offer any factual basis for this claim, or make any
indication of what his testimony would have been at trial. Because of this, Petitioner has not
offered any evidence to show that trfa! counsel’s alleged failure to fully explain Petitioner’s right
to testify caused him any prejudice at trial. In this case, the evidence the Commonwealth
introduced against Petitioner at trial included statements from multiple witnesses regarding the
Petitioner’s role in the murder, as well as physical evidence obtained from the scene. (N.T.
10/25/90, 54-56; 10/23/90, 83-84, 99, 112, 121, 127-133; 11/1/90, 138; 11/7/90, 77). Because
the evidence presented against Petitioner was strong, even if counsel did fail to fully inform
Petitioner of his right to testify, there is nothing to suggest such an error would have had any
effect on Petitioner’s case.
Because Petitioner has failed to show that counsel’s alleged error prejudiced his trial, his

claim fails undér Strickland and is without merit.
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c. Ground Seven: Failure to Request Directed Verdict
Finally, in his Ground Seven, Petitioner argues that trial counsel was ineffective for not
requesting a directed verdict when Petitioner’s co-defendants were found not guilty.- Here, as in
Ground Five, Petitioner purports to fault trial counsel for failing to raise'a meritless claim.
Petitioner’s conviction may not have in fact been inc.onsistent with the acquittals of his
co-defendants; the evidence at trial showed that Petitioner was the leader of the drug ring, and
was therefore not identically situated to his co-defendants. Nonetheless, Pennsylvania law
permits inconsistent verdicts. See, e.g. Commonwealth v. Phillips, 879 A.2d 1260, 1263 (Pa.
“Super. 2005); Commonwealth v. Gillen, 798 A.2d 32 225, 230 (Pa.'Super. 2002); Commonwealth
v. Troy, 553 A.2d 992, 996 (Pa. Super. 1989); see also Harris v. Rz’vgra,'*454 U.S. 339, 345 (Dec.
14, 1981) (insufficiency in a verdict was not sufficient reason to set it asidq on a habeas corpus
) challe;nge). Petitioner’s trial counsel would not héve had any reason to raise a motion for
directed verdict on this ground, as such a motion would almost certainly have been unsuccessful.
As discussed above, failure to raise a meritless claim does not constitute ineffectiveness
under Strickland. Therefore, this claim is meritless, and Petitioner does not satisfy the Martinez
exception to procedural default.
For these reasons, [ recommend that all three of Petitioner’s ineffeptive assistance of

counsel claims be denied.

IV. CONCLUSION
For the foregoing reasons, 1 resbectfully recommend that Petitioner’s petition for writ of
habeas corpus be denied without the issuance of a certificate of appealability.

Therefore, I respectfully make the following:
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RECOMMENDATION
AND NOW this _30th _ day of November, 2020, I respectfully RECOMMEND that the
petition for writ of habeas corpus be DENIED without the issuance of a certificate of

appealability.
72.1. Failure to file timely objections may constitute a waiver of any appellate rights.

BY THE COURT:

/s/ Lynne A. Sitarski
LYNNE A. SITARSKI
United States Magistrate Judge

]
|
Petitioner may file objections to this Report and Recommendation. See Local Civ. Rule
22
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- Appeal from the PCRA Order Entered March 5, 2019
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No(s): CP-51-CR-0306772-1990

BEFORE: LAZARUS, J., NICHOLS, 1., and McLAUGHLIN, J
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Appellant Mark Brown appeals pro'se from the orderidenying his petition
for writ of habeas corpus.! Appeliant érgues that the trial_tourt abused its
discretion by denying his réqUest for cIa:rification of his sentence. We affirm.

- We previously sumrharized the underlying faéts and pro_cedural history

of this matter as follows: 1,

In 1990, a jury convicted Appellant of first-degree murder, arson,
and engaging in activities of corrupt organizations. In" 1994,
Appellant was sentenced to life imprisonment for murder, and to
a consecutive prison sentence of forty-three to eighty-six months
on the corrupt organizations charge. We affirmed the judgment
of sentence on April 5, 1995. Appellant did not seek review by
the Supreme Court of Pennsylvania. Appellant thereafter filed
several PCRA petitions, none of which were successful.

1 As discussed below, the trial court initially dismissed Appellant’s petition as
a serial untimely Post Conviction Relief Act (PCRA), 42 Pa.C.S. §§ 9541-9546
‘petition.
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Appellant did have success, however, in federal court in 2008,
Appellant filed a pro se petition for a writ of habeas corpus in the
United States District Court for the Eastern District of
Pennsylvania. As a result of that petition, the District Court issued
an order instructing that Appellant’s conviction for violating the
corrupt organizations law be , vacated and Appellant be
resentenced without regard to that charge.
b 3 * l X

In December 2010, Appellant wa:s again sentencegi, following 'a
hearing, to life imprisonment for first-degree murder.

Appellant appealed from his 2010 resentencing. He asserted that
the corrupt organizations charge adversely affected the evidence
presented against him at trial on the other two charges, and,
because his corrupt organizations conviction has since been
vacated, he should be awarded .a new trial on the remaining
charges. On September 20, 2012, we affirmed the trial court’s
denial of a new trial, because

a claim for a new trial and challenges to the admission of
evidence are not within the. scope of an appeal from
resentencing pursuant to a federal habeas corpus petition.
Guilt was established for the [murder and arson] charges in
1990, more than twenty years ago, and Appellant’s last
PCRA petition was dismissed in 2004. . . . [O]nly issues
pertaining to the resentencing procedure [can] be raised on
appeal from that resentencing.

Y

Commonwealth v. Brown, 3007 EDA. 2016 at 9 (Pa. Super. filed June 26,

2017) (unpublished mem.) (citation omitted) (some formatting altered).

f

Appellant subsequehtly filed an untimely PCRA petition, which the PCRA
court dismissed. On appeal, this Court affirmed the PCRA court’s ruling,

explaining that

Appellant’s conviction on the corrupt organizations charge has
been vacated through the federal habeas petition, Appellant has
consequently been resentenced by the trial court, and Appellant’s
PCRA petition comes within one year after that judgment became

-2
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. final. However, the finality of the convictions which Appellant
seeks to challenge has remained undisturbed since May 5, 1995,
when the period in which Appellant could have sought review by -

~ the Pennsylvania Supreme Court expired and his direct appeal
concluded. Therefore, Appellant cannot now file a PCRA petition
raising errors unrelated to his resentencing. To allow otherwise
would thwart the jurisdictional timeliness requirements of the
PCRA. ,’ -

Id. at 9. |

On July 6, 2018, Appellant filed the instant pro se petjtioﬁ for writ of
habeas corpus seeking clarification of Flis sentence for first-degree murder.
Specifically, Appellant argued there was “ambiguity” in the statute under
which he was sentenced, as it "may or nﬁay not preclude eligibility for parole.”
Appellant’s Pe.t. for Writ of Habeas Corpus, 7/6/18, at 4.

The Commonwealth filed a response in which it agreed with Appellant
that his claim was not cognizable under the PCRA. However, the
Commonwealth argued that Appellant waived his habeas claim by failing to
raise it previously. Nonetheless, the Cor;nmonwealth asserted that Appellant’s
claim was meritleés. | :

Initially, 'the trialicourt regarded Appellant’s petition as an untimely
| PCRA petition. On January 31, 2019, tréme trial court issued a notice of intent
to dismiss Appellant’s petition pursuant-to Pa.R.Crim.P. 907. The Rgle 907
notice stated that (1) Appellant’s petitioﬁ was untimely, (2) Appellant’s claims

had no arguable merit, and (3) Appellant’s claims were previously litigated.

~ See Trial Ct. Rule 907 Notice, 1/31/19. Appellant filed a pro se response on
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February 12, 2019, asserting that habeas corpus was the proper vehicle for
his claim. On March 5, 2019, the trial court dismissed Appellant’s petition.

On March-12, 2019, the trial court docketed Appellant’s pro se notice of
appeal. Appellant subsequently filed a ti:mely court-ordered Pa.R.A.P. 1925(b)
statement. 'The trial court issued a I;D\ule 1_925(a) opinion asserting that
éltlhough Appekllant raised a habeas claim, he waived the issue by failing to
raise it at-sentencing, in-a post—senten:ce motion, or on direct appeal. See
Trial Ct. Op., 4/15/19, at 6-7. |

On appeél,_AppeIIant raises one is;sue for our review:

Whether the trial court erred by henying Appellant’s petition for
writ of habeas corpus relief seeking clarification as to whether the
statute under which he was sentenced, 42 Pa.C.S. § 9711,
possessed an eligibility to apply for parole component?

Appellant’s Brief at 3 (some formétting altered). [

Appellant argues that “[t]he statutes governiné first degree murder
appear{] to have extreme flaws which directly ta]ffect the legality,
constitutionality, and applicability ofi thé sentences imposed for such
convictions.” Id. at 8. Appellant acl{nowledges that an offénder may be
sentenced to life without parole for 'first;-degrée murder. Ic'l. at 7. However,
he notes that while Section 9714(a)(25 “specifies a sentencing condition of
‘without parole,”” for repeat offenders, Section 9711 “only authorizes a
sentence of life imprisonment, with ino additional sentencing condition

- preventing parole eligibility.” Id. Appe:llant does not explicitly claim that his

sentence exceeds the statutory maximum. Instead, he suggests that because
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Sect_ion 9711 does not mention parole, the legislature’s intent is unclear.
Therefore, Appellant argues that he is entitled to a writ of habeas corpus to
clarify whether he is eligible for pérole. Id. at 11. Finally, Appellant asserts
that his issue is not waived, as “he was not informed on the record that failure
to [file a post-sentence motion] would'affect his right to raise issues upon
éppeal." Id. at 9. I

' Initially, we must determine whéther.Appellant’s claim is cognizable
under the PCRA. This determination pﬁesents a question of law over which
our standard of reviéw is de novo ;and our scope of review plenary.
Commonwealth v. Montgbmery, 181:A.3d 359, 367 (Pa. Super. 20185 (en
banc), appeal denied, 190 A.3d 1134 (Pa. 2018). :

It is well-settled that the PCRA iis intended.to be the sole means of
achieving post-cdnviction relief. Unlégs the PCRA could not provide for a
potential remedy, the PCRA statute subsuﬁwes the writ of habeas corpus.”
Commonwealth v. Taylor, 65 A.3d 462, 465-466 (Pa. Super. 2013)
(citations omitted); see also 42 Pa.C.S. § 9542. Accordingly, if an issue is
“cognizable under the PCRA,” it “must be raised in a timely PCRA petition, and
'cannot be raised in a habeas corpus .petition." Taylor, 65 A.3d- at 466
(citations dmittéd). l
Section 9543 defines the eligib»ilfity requirements for the PCRA and

provides that a petitioner may seek relief under the PCRA for “a conviction or

sentence” that resulted from one or more of the following:
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(i) A violation of the Constitution of this Commonwealth or the
Constitution or  laws of the United States which, in the
circumstances of the particular case, so undermined the truth-
determining process that no reliable adjudication of guilt or
innocence could have taken place.

(ii) Ineffective assistance of counsel which, in the circumstances
of the particular case, so undermined the truth-determining
process that no reliable adjudication of guilt or innocence could
have taken place. ‘

* * *

(vii) The imposition of a sentence greater' than the lawful
maximum.

~(viii) A proceeding in a tribunal wijthout jurisdiction.
42 Pa.C.S. § 9543(a)(2)(1)- (i), (vVil)-(vill).

Even if a claim is not cognizable under the PCRA, it is well settled that
“[h]abeas corpus is an extraordinary j'emedy and is available after other
remeQies have been exhausted or ineffectual or nonexistent. _It will not issue
if another remedy exists and is available.” See Commonwealth v. Rouse,
191 A.3d 1, 6 (Pa. Super. 2018) (citati?n orhitted). A habeas petition is not
a substitute for a direct appeal. See Com. ex rel. Ashmon v. Banmiller,
137 A.2d 236, 238 (Pa. 1958); Com. ex rel. S)nith v. Cavell, 144 A.2d 505,
506 (Pa. Super. 1958). Therefore, challenges to a conviction or séntence that-
could have been raised at trial or in a direct appeal are waived for purposes
of a habeas petition. See Com. ex rel. Brogan v. Banmiller, 136 A.2d 141,
142 (Pa. Super. 1957); accord Rouse,.191 A.3d at 7.

In Rouse, this Court addressed é petitioner’s claim that the second-

degree murder statute was “void for;vagueness because it fails .to. give
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adequate notice that a séntence of . life imprisohment is, in fact, life
imbrisonment without the possibility of parole.” Id. at 2 n.1. Initially, the
trial court treated_fhe petitioner’s filihg ‘as a PCRA challenging the legality of
- his sentence. Id. On appeal, this Cour;t held that the petitioner’s claim was

not cognizable under the PCRA. Id. The Rouse Court explained that

because [the petitioner’s] claim does not challenge the imposition
of a sentence in excess of the lawful maximum, it does not fall
under the purview of Section 9543(a)(2)(vii). And, to the extent
that Section 9543(a)(2)(vii) encompasses all illegal-sentencing
issues, [the petitioner’s] claim does not implicate any category of
illegal sentences previously recognized by Pennsylvania Courts.
Moreover, because [the petitioner’s] constitutional challenge to

~ Section 1102(b) does not implicate his guilt or innocence for the
underlying offense, his void-for-vagueness claim cannot arise
under the typical provision used to address constitutional errors,
Section 9543(a)(2)(i).

Rouse, 191 A.3d at 7.

Ultimately, the Rouse Court held that the petitioner’s claim, “just like
all claims (but for the three categories o!f illegal-sentencing claims), -is subject
to waiver.” Id. at 6 (citation omitted). Further, because the petitioner could
have raised the issue “at his sentencing Bearing, or in a post-sentence motion,
he failed to exhaust all available remediés before fesorting to habeas corpus.”
Id. at 7. " |

Here, Appellant’s claim is proper'ly regarded as a petition for writ of
habeas corpus. See id. When reviewing the denial of a claim for habeas
relief, |

|

[o]ur standard of review . . . is limited to abuse of discretion.
Thus, we may reverse the court’s order where the court has

il

-7 -
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|
misapplied the law or exercised its discretion in a manner lacking
reason. As in all matters on appeal, the appellant bears the

burden of persuasion to demonstrate his entitlement to the relief
he requests.

Rivera v. Pennsylvama Dep't of Corr 837 A.2d 525, 528 (Pa. Super
2003) (citations omltted)

Here, the trial court addressed Appellant’s claim in its Rule 1925(a)
opinion as follows: |

. Appellant challenges his sentence of life imprisonment without the
possibility of parole for his conviction of first-degree murder. Our
- Superior Court has recently addressed the propriety of bringing
that issue under the purview of a petition for a writ of habeas
corpus as opposed to the [PCRA] in [Rouse, 191 A.3d at 1]. [In
Rouse, the Clourt determined that such a claim does not allege
that the sentence impermissibly exceeded the statutory maximum
and therefore was not one which falls within the meaning of
“illegal sentence” as defined in the PCRA statute. ... As in Rouse,
this issue could have been raised at [Appellant’s] sentencing
hearing, in post-sentencing motions or in the several appeals filed

~in this matter and [A]ppellants failure to do so constitutes a
waiver,

Trial Ct. Op. at 6-7.

Based on our review of the record, we agree with the trial court that
Appellant’s issue was not cognizable uncjier the PCRA. See Montgomery, 181
A.3d at 367; see also Rousé, 191 A.3d at 7. Further as Appellant waived his

habeas claim by failing to raise it previously, we discern no reversible error in
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also Rouse, 191 A.3d at 7. Accordingly, we affirm.

t

Order affirmed.

Judgment Entered.

the trial court’s decision to deny relief.? See Rivera, 837 A.2d at 528; see
]
]
]
|

Joeph D. Seletyn, Esde
Prothonotary S

Date: 2/20/20

2 To the extent Appellant argues that trial counsel failed to fully advise him of
his post-sentence or appellate rights, this claim is waived due to Appellant’s
failure to raise in in the trial court. See also Pa.R.A.P. 302(a) (stating that

“[i]ssues not raised in the lower court are waived and cannot be raised for the
first time on appeal”). Nonetheless, his claim would be cognizable under the
PCRA. Because Appeliant did not establish an exception to the PCRA time-
bar, we would have no jurisdiction to address this issue. See 42 Pa.C.S. §
9545(b). Moreover, Appellant’s claim would be waived based on his failure to
raise the issue in his prior PCRA petitions. See 42 Pa.C.S. § 9544(b) (stating
that “an issue is waived if the petitioner could have raised it but failed to do
SO . .. on appeal or in a prior state postconviction proceeding”).
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NON-PRECEDENTIAL DECISION - SEE SUPERIOR COURT I.0.P. 65.37

COMMONWEALTH OF PENNSYLVANIA IN THE SUPERIOR COURT OF
PENNSYLVANIA

Appellee

MARK A.. BROWN i

Appellant . No. 3007 EDA 2016

Appeal! from the PCRA Order dated'September 6, 2016
In the Court of Common Pleas of Philadelphia County
Criminal Division at No(s): CP-51-CR-0306772-199(‘)‘
BEFORE: PANELLA, J., SbLANO, J., and E’ITZGERALD, 3.7 |
MEMORANDUM- BY SOLANO, J.: 1 : FILED JUNE 26, 2017

Appellant Ma_rk A. Brown appeals pro se from the order dism’issing his
petition filed pursuant to the Post Convizjction Relief Act (‘;PCRA”), 42 Pa.C.S.
§§ 9541-9546. We affirm.

In 1990, a jury convicted Appellant of first-degree murder, arson, and
engaging in activities of corrupf organizations.1 In 1994, Appellant was
_sentenced to life imbrisonment for murder, and to a consecutive ﬁrison |
sentence of forty-three to eighty-six months on thé corrupt organizations
charge.? We affirmed the juagment Q‘f“ éeﬁtence on Aprill5, 1995. See

Commonwealth v. Brown, No. 1920 PHL 1994 (Pa. Super. Apr. 5, 1995)

* Former Justice specially assigned to th:_e Superior Court.
1 18 Pa.C.S. §§ 2502(a), 3301(a), and 911, respectively.

2 Appellant received no additional penalt;y for the arson conviction.

!

_ C W
Ppperdix 7
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(unpublished memorandum). Appellant did not seek review by the Supreme

Court of Pennsylvania. Appellant thereafter filed several PCRA petitions,

none of which were successful.’

Appellant did have success, however, in federal court: in 2008-,

Appellant filed a pro se Petition for a Writ of Habeas Corpus in the United

States District Court for the Eastern District of Pennsylvania. As a result of

that petition, the District Court issued an order instructing that Appellant’s

conviction for violating the corrupt organizations law be vacated and

Appellant be resentenced without regérd to that charge. See Brown v.
Kerestes, No. CIV.A. 08-1643, 2008 WL 4570562 (E.D. Pa..Oct. 9, 2008).*
The trial court entered an order in 2009 vacating the corrupt

organizations conviction and stating that the original sentences on the

murder and arson convictions “stand’ as originally recorded.” Appellant .

3 The first of these petitions was filed in 1997 and was dismissed by the
PCRA court. We affirmed the dismissal, see Commonwealth v. Brown, No.
1860 PHL 1998 (Pa. Super. June 22, 1999) (unpublished memorandum),

and the Pennsylvania Supreme: Court denied review. See Commonwealth

v. Brown, No. 477 E.D.Alloc. 1999 (Pa. Nov. 4, 1999). The second petition
was filed in 2000. It was dismissed by the PCRA court in 2001, and the
subsequent appeal was dismissed by this Court in 2002 for fallure to file a
brief. The third petition was filed in 2004. It was dismissed by the PCRA
court as untimely that same year, and Appellant did not appeal its dismissal.

4 The relief was granted based on Commonwealth v. Besch, 674 A.2d 655
(Pa. 1996), in which the Supreme Court held that the Pennsylvania Corrupt
Organizations Act did not apply to wholly illegitimate enterprises (such as
the one in which Appellant participated). The other ten issues that Appellant
raised in his federal habeas petition were dismissed by the District Court,
and Appellant did not appeal that ruling.

-2
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’d

appealed,‘and in August 2010, we remanded for resentencing, specifying
that the trial court was to resentence at a hearing at which Appellant was

represented by counsel. See Commonwealth v. Brown, No. 457 EDA 2009
i .

(Pa. Super. Aug. 17, 2010) (unpublished memorandum). In December 2010,
Appellant was again sentenced, foIIowiné a hearing, to life imprisonment for
_ first-degree murder.

Appellant appealed from his 2010 resentencing. He asserted fhat the
corrupt organizations charge adversely affected the evudence presented
against him at trial on the other two charges, and because his corrupt

organizations conviction has since been vacated, he should be awarded a

new trial on the remaining charges. On September 20, 2012, we affirmed
the trial court’s denial of a new trial, because —

a claim for a new trial and challenges to the admission of
evidence are not within the ,scope of an appeal  from
resentencing pursuant to a federal habeas corpus petition. Guilt
was established for the [murder and arson] charges in 1990,
more than twenty years ago, and Appellant’s last PCRA petition
was dismissed in 2004. . [O]nly issues pertaining to the
resentencing procedure [can] be raised on appeal from that
resentencing. |

Commonwealth v. Brown, No. 34 EDA 2011, at 8 (Pa. Super. Sept. 20,
2012) (unpublish‘ed memorandum).® The Sdpreme Court denied allocatur on

April 11, 2013.

> We also addressed the merits of the requesf for new trial out of “an
abundance of caution.” Brown, No. 34 EDA 2011 at 8.

_311_
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| Appéilant filed the instant PCRA? petition on May 3, 2013. In it,
Appellant asserted that his petition wa; timelly becausé it was filed before
July 10, 2014. Appellant reasoned that ;JLIIY 10, 20;3 was ninety days after
April 11, 2013 (the date the Pennsyl,var_llia Supreme Court denied review of
the appeal from Appellant’s 2010 resentiencing), and therefore was the date
when his time for éeeking review by;:the United States Supreme Court
expired. See PCRA Pet., 5/3/13, at 10-11; see also U.S. Sup. Ct. R."13 (an
appellant has ninety days following the exhaustion of state review to seek
review with the United States Supreme Court). Therefore, he concluded, his
petition was timely so long as he filed it within a year of thaf date. See 42°
Pa.C.S. § 9545(b)(1) (PCRA petitio'ns musf generatly_bé filed within one year
of the date the judgment becomes final); (b)(3) (“For purposes of this
s'ubchapter, a judgment becomes final:a‘t'the conclusion ‘of direct review,
includiné discretionary review in tHe Suﬁreme Court of the United States and
the Supreme Court of Pennsylvania, or at the expiration of time for seekihg
the review”). -
Céunse! was appointed-to Eepresént Appellant, and on July 14, 2016,
counsel filed a petitio'n to withdraw and a “no-merit' Iefter” pursuant to the
requirements of CommonWealth V. Ttirner,_ 544 A.2d 927 (Pa. 1988), and~

}
Commonwealth v. Finley, 550 A.2d. 213 (Pa. Super. 1988) (en banc),

 because counsel concluded that the petition was untimely. Appellant’s .

petition was dismissed by' the PCRA court as untimely on September 6,

-4 -
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2016, and counsel was permitted to withdraw.® Appellant filed a timely pro
se appeal, raising the following issues: |
A. Whether trial counsel was ineffective for not objecting to
violations of Appellant’s rights under the Vienna Convention.
Appellant is a citizen of Jamaica:and was not informed of his
rights to contact the Consulate, for advice or assistance in
preparing his legal defense and helplng him understand his legal
rights? :
B. Whether trial counsel was ineffective for not allowing
Appellant to testify depriving him the opportunity to deny the
charges directly and present his version to the jury?

C. Whether trial counsel was ineffective for not requesting a
directed verdict when Appellant’s three co- -defendants were
found not guilty eliminating the Commonwealths’ [sic] theory of
conspiracy and the only evidence to support it?

- D. Whether PCRA counsel was ineffective for filing a no-merit
letter where the sentence on the charge of first degree murder
and arson warrants a new trial where Appellant had been
discharged on the Corrupt Organization charge supporting them?

E. Whether PCRA counsel was ineffective for filing a no-merit
“letter where the right to trial before an impartial jury guaranteed
by the Pennsylvania Constitution requires the disqualification of
juror with a personal relationship with a family member of a
Commonwealth witness that existed in the instant case? '

Appellant’s Brief at 3. ‘
When we review an order dismissing a petition under the PCRA, our
standard is “to détermine whether the, determination of the PCRA court is

supported b\'/ the evidence of record and is free of legal error. The PCRA

® It does not appear from the record that the PCRA court complied with the
notice requirements of Pa.R.Crim.P. ,907 before dismissing Appellant’s
petition without a hearing; however, that issue is not before us for review.

-5-
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court’s findings will not be disturbed unless there is no support for the
findings in the certified record.” Commonwealth v. Barndt, 74 A.3d 185,

192 (Pa. Super. 2013) (citations and intérnal quotation marks omitted). ‘

The timeliness of a post-cor}viction petition is jurisdictional.

Commonwealth v. Furgess, 149 A.3d 90, 92 (Pa. Super. 2016). We have

-explained'

Generally, a petition for relief under the PCRA, including a
second or subsequent petition, must be filed within one year of
the date the judgment is final unless the petition alleges and the
petitioner proves one of the three exceptions to the time
limitations for filing the petition set forth in Section 9545(b)(1)
of the statute. '

Id. (footnote omitted).’

7 The three exceptions are:

(i). the failure to raise the claim previously was the result of
interference of government officials with the presentation of the
claim in violation of the Constitution or laws of this
Commonwealth or the Constitution or laws of the United States;

(ii) the facts upon which the claim is predicated were unknown
to the petitioner and could not have been ascertained by the
exercise of due dlllgence or

}

(iii) the right asserted is a constitutional right that was
recognized by the Supreme Court of the United States or the
Supreme Court of Pennsylvania after the time period provided in
this section and has been held by that court to .apply
retroactively.

42 Pa.C.S. § 9545(b)(1). A petition which asserts one of the three
exceptions must be filed within sixty days of the earliest date that the claim
could have been presented. 42 Pa.C.S. § 9545(b)(2).

6-
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Appellant does not claim that or)e,of the three Section 9545(b)(1)
timeliness exceptions applies to his petition. Rather, Appellant asserts fhat
his judgment became final on July 10, 2013, following thé conclusion of our
state courts’ review of his 2010 sentencing and the.expiration Iof the time
when he may have sought réview in thg United States Supreme Court. See
Appellant’s Réply 'Brief at 2. In essencé, although Appellant’ was originally
sentenced for first degree murder and érson in 1994, Aﬁpellant argues that
'the resentencing he received in 2010 ;(which flowed from the successful
grént of his federal habeas corpus pétition) replaced his original 1995
judgment date with a new 2013 judgment date from which the PCRA’s
jurisdictional clock should_run.' '

The PCRA court disagreed that Ap:pe!Iant's petition was timely, and so
do we. In Commonwealth v. McKeever, 947 A.2d 782 (Pa. Super. 2008),
McKeever : pleaded guilty to sever:ill charges, including a corrupt
organizations charge, and was sentenced aécordingly. Id. at 783. He initially

filed a direct appeal, but later discontinued it. Id. Later, he petitioned the

federal district court for habeas corpus relief. The federal court granted that

petition and ordered the trial court to vacate the corrupt organizations
charge and resentence McKeever. McK_éever, 947 A.2d-at-783+ In addition
~ to resentencing, McKeever requested 'that the trial court allow him to

withdraw his guilty plea, but the trial coﬁrt denied fhat relief. Id. at 784. The
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defendant appealed, we: afﬁrrheci the delnial of the requested relief, and the
Pennsylvania Supretne Court denied reviéw. Id.

McKeever then filed a PCRA petiti0:n, which was dismissed by the PCRA
court. McKeever, 947 '/:‘\.Zd at 784. We affirmed that dismissal based on the
‘petition’s untimeliness, and stated:

The Eastern District Court’s grant of federal habeas corpus relief
as to [the defendant]’s corrupt organizations convictions does
not “reset the clock” for the finality of [the defendant’s]
judgment of sentence . . . for purposes of the PCRA where the
relief granted . . . neither restored a petitioner’s direct appeal
rights nor d:sturbed his conwctlon but, rather, affected his
sentence only. . . ‘
; .

Although [the defendant] successfully challenged his corrupt
organizations convictions and sentences successfully in federal
court, the remainder of his convictions, each having a distinct
sentence, were not disturbed by the Eastern District Court's
grant of habeas corpus relief or by the trial court when it vacated
the corrupt organizations sentences in its resentencing order.

I&. at 785 (citations and footnote omitte:d).‘

This Court therefore determmed that McKeevers convictions, which
had not been disturbed by the federal court became final when McKeever
had discontinued his direct appeal, and that McKeever's PCRA petition, which
challenged those convictions, was luntimely for purposes of PCRA
jurisdiction. 947 A.2d at 786. See also “Common’wealth v. Lesko, 15 A.3d

345 (Pa. 2011).8

”~

8 In Lesko, we held that, when a trial court resentenced a defendant after a
federal court granted his habeas corpus petition, the defendant’s subsequent

PCRA petition — which was filed within a year of the entry of his new.
(Footnote Contmued Next Page) ,

-8 -
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The instant case is nearly idéntical to McKeever. App‘ei'lant’s
convictiqn on the corrupt orgahiZations c:harge has been vacated through the
federal habeas petition, Appellant has co;nsequently been resentenced by the
“trial court, and Appellant’'s PCRA petition comes within one year after that
judgment beca~me final. However, the finality of the convictions yvhich
Appellant seeks to challenge has remai:’\ed undisturbed since May 5, 1995,
when the period in which Appellant f_could have sought review by the
Pennsylvania Supreme Court éxpired and his direct appeal conclucied. See
-McKeever, 947 A.2d at-786. Therefore, Appellant cannot now file.a PCRA
petition raising errors unrglated to his resentencing.'\:" Id. at 785, accord
Lesko, 15 A.3d at 357-67.-To allow otherwise would thwart the jurisdictional
timeliness req-uirements of the PCRA, |

Appellant’s petition therefore is unﬁtimely, and the PCRA court correctly

held that it lacked jurisdiction to consider it. Id. at 785-86.°

(Footnote Cont/nued)
sentence but which raised claims unre!ated to his resentencing — was
untimely. We stated, “[A] limited grant of federal habeas sentencing relief
does not give rise to a ‘right’ to full-blown serial PCRA review of a trial whose
result (conviction) has long been final,” and “the answer to whether the
federal civil collateral order entered in this case operates to reopen the final
Pennsylvania judgment concerning the: verdict of guilt is clear[:] It does
not.” 15 A.3d at 357-67. ! :

° We agree that Appellant would have had one year from July 10, 2013, in
which to file a timely PCRA petition raising claims based on alleged errors
regarding his resentencing, provided that his claims had not been previously
litigated or waived. See 42 Pa.C.S. § 9543. In its Pa.R.A.P. 1925(a) opinion,
the PCRA court indicated that Appellant had one year from the date of the

entry of the District Court’s habeas order in which to file a PCRA petition

(Footnote Contmued Next Page)

-9 -
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Order affirmed.

Judgment Entered.

Juseph D. Seletyn, Esq
Prothonotary

Date: 6/26/2017

(Footnote Continued)
raising such issues. The PCRA does not include the date of a dlsm|ssal of
-claims by a fedeéral court in the determination of the timeliness of a PCRA
petition; it looks only to the finality of judgment, which is based on direct
review. See 42 Pa.C.S. § 9545(b)(3). This error does not affect our analysis.

-10 -
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NON-PRECEDENTIAL DECISION - SEE SUPERIOR COURT 1.0.P 65.37
COMMONWEALTH OF PENNSYLVANIA, : IN THE SUPERIOR COURT OF

PENNSYLVANIA
Appellee

MARK A. BROWN,

Appellant S "No. 34 EDA 2011

Appeal from the Judgment of Sentence December 6, 2010
In the Court of Common Pleas of Philadelphia County
Criminal No(s).: CP-51-CR-0306772-1990" _

BEFORE: STEVENS, P.J., GANTMAN, and FITZGERALD," 1J.
MEMORANDUM BY FITZGERALD, J.: FILED SEPTEMBER 20, 2012

Appellant, Mark A. Brown, appeals from a judgment of sentence
entered in the Philadelphia Court of Common Plveas on December 6, 2010, to
life imprisonment without parole following his convictio'ns for murder in the
filrst degree’ and érson.2 Appellant contends he' should- receive. a new trial
because the tr|al court vacated his conviction for corrupt ort_;arnzatlo-nc

pursuant to a federal court order, creatmg lssues of fundamental falrness

and procedural and substantxve due process. We affirm.

* Former Justice specially‘assigned to the Superior Court.
118 Pa.C.S. § 2502(a).
218 Pa.C.S. § 3301(a).

318 Pa.C.S. § 911.
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In 1988, Appellant was selling (T:rack’cocaine from a house in the
- Germantown section of Philadelphia. friai Ct. Op., 6/15/11, at 3.* Trial
evidence and testimony established the existence Qf a drug distribution ring.
Id. By October 1988, the ring was short of funds and suspicion of theft
settled on the eventual murder victim. Id.'at 4. A female courier for the
'drug ring testified that, on Appellant’s o‘rders, she Iuredvthe victim to a drUg
house where he was stabbed and beater; to death by associates of Appeliant.
Id. She also test_ified that these meh acted on Appeilant’s instructions,
although;Appellant was not present at'the time of the murder. Id. The
house that cohtained the vicfim’s body Was set on fire. Id.

Following a jury trial, on November 21, 1990, Appellant was found.
guilty of murder in the first degree, arson, and corrupt organizations. Id. at
1. On April 27, 1994, the trial court sentenced Appellant to life
imprisohment without: parole on the first-degree murder charge with no
additional penalty for the arson. Id. The court also senténced Appeliant to
a consecutive priso'n term of forty-three to eighty-six months for corrupt

organizations. Id.

* The trial court’s Pa.R.A.P. 1925(a) opinion states that its facts are taken
from an unpublished opinion of this Court. Commonwealth v. Brown, 457
EDA 2009 (unpublished memorandum) (Pa. Super. August 17, 2010). This
Court, in turn, adopted the facts from the May 23, 1994 trial court opinion in
support of the original judgment of sentence. This 1994 trial court opinion,
however, is not in the record. The trial court also notes that the trial
transcript is not in the record. Trial Ct. Op 6/15/11, at 3 n.2. In fact, the
majority of the record is missing. ,
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The subsequent procedural history is as follows:

On April 5, 1995, [this] Court affirmed [Appellant’'s} .
judgment of sentence. On January 6, 1997, [Appellant]
filed his first Post Conviction Relief Act!®) ("PCRA") Petition.
This petition was dismissed . by the PCRA Court and
affirmed by [this] Court on June 22, 1999. On December
11, 2000, [Appellant] filed a second PCRA Petition which
was dismissed by the PCRA Court on December 7, 2001.
On July 10, 2002, [Appellant’s] subsequent appeal to [this]
Court was dismissed for failure to file a brief. On January
8, 2004, [Appellant] filed a third PCRA Petition which was
dismissed as untimely on October 27, 2004. [Appellant]
did not appeal this dismissal.

On September 18, 2008, . . . the United States District
Court for the Eastern District of Pennsylvania granted
[Appellant’s] Petition for. Writ of Habeas Corpus regarding
the conviction for [corrupt organizations. The district court
vacated the charge] because, at the time of [Appellant’s]
conviction, the Corrupt Organizations: Act did not
incorporate infiltration of an illegitimate enterprise.[®) [The
district court recommended that:]

the Commonwealth of, Pennsylvania
release  [Appellant] from his  present
confinement unless the Commonwealth

° 42 Pa.C.S. §§ 9541-9546.

® In Commonwealth v. Besch, 674 A.2d 655 (Pa. 1996), our Supreme
“Court held that the Pennsyivania Corrupt Organizations Act did not apply to
enterprises that were wholly illegitimate, but only to legitimate, lawful
businesses that were infiltrated to be used for illegitimate purposes. Id. at
659. Prior to Besch, “the Superior Court had held on multiple occasions
that the statutory term ‘enterprise,” . . . comprised both legitimate and
illegitimate enterprises.” Commonwealth v. Williams, 936 A.2d 12, 18
(Pa. 2007) (citing, e.g., Commonwealth v. Yacoubian, 489 A.2d 228, 231
(Pa. Super. 1985)). Shortly after the Besch decision, the Pennsylvania
General Assembly amended the corrupt organizations statute to target both
legitimate and wholly illegitimate enterprises. See Williams, 936 A.2d at
18. !

[
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provides him with a new sentencing hearing
within ninety (90) days of the court’s order . . .

Since it appears that the vacating of the
sentence for the violation of the [Corrupt
Organizations Act] may upset the trial court’s -
sentencing scheme, the [district] court further
recommends that the remand be for
resentencing on all the remaining Bills of
Information. : :

The remaining convictions for arson and murder were
not otherwise addressed. ‘On January 7, 2009, in
compliance with the [district] court’'s order, [the trial
court] entered a verdict of Not Guilty to the charge of
corrupt organizations and vacated [that] sentence. Al
other dispositions and sentences remained the same.
[Appellant] was not represented by counsel at [the
resentencing] hearing and subsequently appealed to [this]
Court on that ground. On August 17, 2010, [this] Court
vacated the judgment of sentence of January 7, 2009, and
remanded the matter back to [the trial court] for
appointment of counsel and: resentencing. . . . On
December 6, 2010, [Appeliant], now represented by
counsel, was resentenced by [the trial court] to life
imprisonment without parole on his first degree murder
conviction.

Id. at 1-3 (internal citations and footnotés omitted). Appeilant timely filed a
notice of appeal on January 3, 2011', and time‘ly filed a court-ordered
Pa.R.A.P. 1925(b) statement.

Appéllant raises the following issués:

[Appellant] should receive a new trial due to
fundamental fairness, and as a matter of procedural and
substantive due process protected by the United States
Constitution and the Constitution of Pennsylvania, where
[Appellant’s] conviction on the charge of Corrupt
Organization [sic] has been set aside, but where
[Appellant] had been found guilty on other charges,
including Murder in the First Degree and Arson, and where
the trial of all charges was inextricably intertwined and

-4 -

[}
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considered by the jury as part of one -prosecution,

including the same set of juryfinstructions being given to -

the jury on all charges and where the prosecution’s closing

argument also sought to inextricably intertwine all the

charges against this [Appellant] and all to the [Appellant’s]

gross prejudice. Under the circumstances, this is unfair to

[Appellant] and [Appellant] should be granted a new trial.
Appellant’s Brief at 9 (citation omittéd). According to Appellant, “The
evidence at trial greatly focused on the Corrupt Organizations aspect of the
charges.” Id. at 10. This evidence included the location of the headquarters
of the drug distribution ring, the manufacture of crack cocaine at that
location, and sales and financial information. Id. Moreover, Appellant
asserts, the evidence concerning the missing money as a motive for murder
“specifically comes into trial because of the Corrupt Organizations Act
charged.” Id. at 10-11. |

Appellant cites to Commonwealth v. Cassidy, 620 A.2d 9 (Pa.

Supef. 1993), to support his claim for'a new trial. Appellant relies on a
footnote that states in relevant part: “Where a defendant is convicted in one
trial of both corrupt organization[s} and the predicate offenses, but some of
the predicate offenses are subsequentlyjoverturned, in that case the corrupt
organization[s] charge would‘ have to be re-tried because the verdict might
have been premised upon the overturned conviction.” Appellant’s Brief at
13-14 (quoting Cassidy, 620 A.2d at 12 n.4 (citation omitted)) (emphasis

added). Thus, Appellant contends that,.becéuse certain evidente would not

have been admitted but for the corrupt organizations charge, and this
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evidence led to his conviction for first-degree murder and arson, these latter

convictions were premlsed on the corrupt organizations charge. Appel!ant S.

Brief at 14. We hold Appellant is not entitled to relief.

As a prefatory matter, and becaul‘se of the unique procedural posture,
we address whether Appellant can raise a claim for .a new trial on direct
appeal from a sentencing proceeding.: Ip Commonwealth v. Lesko, 15
A.3d 345 _(Pa. 2011), the trial court res:entenced a defendant after a federal
court granted his habeas corpus petitio:n. Id. at 357. The defendant had
been cpnvfcted'of first-degree murder and sentenced fo death, and the trial

court ‘again sentenced the defendant; to death. Id. at 357-58. The

defendant appealed unsuccessfully; he filed a PCRA petition and was granted

a new trial. Id. at 358. Our Supreme Court reversed the PCRA court,

reasoning that:

The new. sentencing proceeding and its resuit are the
cause of the defendant’s continuing restraint; and that
proceeding is sufficiently distinct from the initial sentencing
proceeding that collateral review of issues specific to the
resentencing is consistent with the plain intent and
purpose of the PCRA. But, the'calculus is entirely different

- when the defendant seeks to iinvoke the new sentencing
judgment as a basis to pursue;, as of right, issues that do
not arise from the resentencing proceeding. . [Tlhe
nature of federal habeas review, and the Iimited role
. played by the lower federal courts in “reviewing” final state.
criminal judgments, corroborates that a limited grant of
federal habeas sentencing relief does not give rise to a
“right” to full-blown serial PCRA review of a trial whose
result (conviction) has fong been final.
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Id. at 362. Tr‘we Lesko Court also held thét “the answer to whether the
federal civil collateral order entered in tﬁis case operatés’ to reopen the, final
Pénnsyivar?ia judgm;nt concerning thg velrdict of gﬁilt is clear. ft does not.”
Id. at 365.
In Commonwéalth v. McKeever, 947 A.2d. 782 (Pa. Super. 2008),
.the d'efendanf 'pleaded guilty to various offenses including criminal
“conspiracy, drug crimes, and corrupt or;ganjzations. Id. at 783. He filed a
direct appeéi, but discontinued it in I;a'te 1995. Id. at 785. After our
Supreme Court’s 1996 decision in Besch, the defendant filed a PCRA petition
in 2003. Id. Tﬁis Court affirmed 'thé dismissal of that petitibn and the
defendant filed a petition for federal habeas corpus relief. Id. The U.S.
District Court for the Eastern District of Pennsylvania granted relief and
- remanded for the trial court to vacate %he charge and sentence for corrupt
organizations. Id. The defendant then moved, inter alia, to withdraw his
guilty plea. Id. at 784. The trial cburt denied the motion, vacated the
corrupt' organizations sentence, but left the other sentences undisturbed.
Id. The defendant appealed to this Court, which affirmed. Id.
The defendant_ subsequently filed a PCRA petition, which- was
dismissed. Id. In affirming the PCRA cofurt,‘this Court feasoned:
[\}\T/.]hile it is correct that [the defendant] had an absolute
constitutional right to appeal "his judgment of sentence
entered after the Eastern District Court’s grant of habeas
corpus relief, see Pa. Const. Art. V, § 9, in that direct

appeal, he was permitted to raise issues pertaining only to
the re-sentencing procedure itself; his underlying claims of

_7..}'
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frial error‘ regarding his non-vacated convictioﬁ_s could not

be addressed on direct appeal from re-sentencing. See

Commonwealth v. Gaito, 27i7 Pa.Super. 404, 419 A.2d

1208, 1211, 1211 n.4 (1980). |
Id. at 785-86. This Court therefore held that the non-corrupt-organizations

~ ' : : ‘.

convictions in McKeever and their sentences became final in 1995 When the
defendant discontinued his direct appeal. Id. ?t 785, 786.
B ~Appeilant’s instant issue on appeal fails Because a claim for a new trial
and chalienges to the"admission of ev'idrence are not within the scope of an
appeal from a resentencing pursuant tio a federal habeas corpus petition.
See Lesko, 1~5'A.3d at 362. Guilt was established for th'e'non—corrl-th
-organizations charges in 1990, more thén twenty years ago, and Appellant’s
jdst PCRA petition was dismissed in 2004. Trial Ct. Op. at 1-2. Moreover,
this situation is analogous to McKeeve;', in which this Court held that ohly
issues pertaining to the resentencing procedure could be raised on appeal
from 'that resentencing. 'See McKeelél'er,. 947 A.2d at 785-86 (cifations
omitted).

Given that a large portion of thé record ‘is missing, we address the
merits out of an abundance' of caution.’ See Yount_“ v. Pa. Dept. of Corr.,
966 A.2d 1115, 1119 (Isa. 2009) (holding that, a!thoug-h merits of issue were
not fully litigated belbw, ;n the narrow Ecircumstances of this case, no party
will be prejudiced; yve grant[.] appeal an}d afford[(] both parties argument on

the merits of the dispositive issue.”).
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When deciding whether to grant a new trial, the standard of review is
as follows: .

A motion for a new trial alleging that the verdict was
against the weight of the evidence is addressed to the
discretion of the trial court. An appellate court, therefore,
reviews the exercise of discretion, not the underlying
question whether the verdict is against the weight of the
evidence. The factfinder is free to believe all, part, or
none of the evidence and to determine the credibility of
the witnesses. The trial court will award a new trial only
when the jury’s verdict is so contrary to the evidence as to
shock one's sense of justice. In determining whether this
standard has been met, appellate review is limited to
whether the trial judge’s discretion was properly exercised,
and relief will only be granted where the facts and

" inferences of record disclose a palpable abuse of
discretion. Thus, the trial court’s denial of a motion for a
new trial based on a weight of the evidence claim is the
least assailable of its rulings.

Commonwealth v. Cousar, 928 A.2d' 1025, 1035-36 (Pa. 2007) (citation
omitted).

In Commonwealth v. Williams, 936 A.2d 12 (Pa. 2007), our
Supremé Court partially reversed the'(::ourt of Commoﬁ Pleas,” which had
granted the defendant’s PCRA petition, vacated his corrupt organizations

conviction and granted a new trial c.;n the other charges in the case,

including three counts of first-degree murder. Id. at 14-15. The PCRA court

held this result was necessary because counsel had failed to raise the Besch

decision as an issue on direct appeal. Id. at 17. The PCRA court

7 Because Williams was a death-penalty case, the Supreme Court directly
reviewed the grant of post-conviction relief under 42 Pa.C.S. § 9546(d) and
Pa.R.Crim.P. 910. Williams, 936 A.2d at 17 n.13.




J. 529037/12

determined that the corrupt organizati:ons “evidence admftted at trial was
substantial and highly prejudicial, and Eopined that it would not have been
admissible if not for the [corrupt organizfatibns] charges.” Id. -

Our Supreme Court affirmed the EPCRA cou_rt’s decision to vacate the
corrupt organizations charge, but reverised the grant of a new trial on the
other charges. Id at 37. -The William§ Court reasoned that:

Besch did not address derivative evidentiary claims, nor
did the majority in that case grant a global new trial.
Thus, direct appeal counsel could not invoke Besch . . . as
controlling support for a claim that [the defendant] was
entitted to a global new trial on the non-[corrupt -
organizations] charges, based on the spillover prejudicial
effect of [corrupt organizations] evidence.

Id. at 27. Moreover, the court reasoned that a range of evidence heard by
the jury pertaining to the corrupt orgénizations charge “would have been
admissible under Pa.R.E. 404(b)(2).” Id. at 30. The rule reflects that:

[E]vidence of “other crimes, wrongs, or acts” may be
admitted when relevant for a purpose other than criminal
character/propensity, including: proof of motive,
opportunity, intent, preparation, plan, knowledge, identity,
or absence. of mistake. This list is not exhaustive. For
instance, this Court has recognized a res gestae exception
to Rule 404(b) which allows 'admission of other crimes
evidence when relevant to furnish the context or complete
story of the events surrounding a crime. :

Id. at 31 (citations omitted and emphas;s'added),
. | -
In Commonwealth v. Fisher, 769 A.2d 1116 (Pa. 2001), the
. defendant was convicted, among other bffenses, of first-degree murder after

he entered an apartment and shot a sleeping man in the chest. Id. at 1120.

-10 -



J. 529037/12

Ou.'r Supreme Court held that testimony:regarding the defendant’s belief that
the victim had deceived him in a drug deal was admissible as evidence of
motive. Id. at 1128. The Court reasonéd:

While evidence of prior bad acts is inadmissible to show
that a defendant acted in conformity with those past acts
or to show a criminal propensity . . . such evidence may be
admitted to prove, inter alia, motive, intent, or identity.
Where the evidence is relevant, the mere fact that
testimony of another crime may be prejudicial does not per
se preclude its introduction into evidence. Such evidence
may be significant and admissible to establish that: the
victims were known. drug dealers; the victims recently
cheated the appellant in a drug deal; and the appellant
~had killed the victims in revenge for cheating him.

At [the defendant’s] trial, the witness’s testimony was
offered to establish [the defendant’s] motive for the killing
and was, therefore, proper.
Id. (citations omitted).
In .Commonwealth v. Sherwood, 982 A.2d 483 (Pa. 2009), the

defendant, who beat his four-year-old stepdaughter to death, appealed from

his convictions of first-degree murder, aggravated assault, and endangering
’ )

the welfare of children. Id. at 486. Among other issues, he challenged the

admission of evidence regarding his fprior bad acts. Id. at 491. Our

Supreme Court held that the victim’s c:ompla'i'nts that the defendant had hit |

her, as well as testimony from someone who had witnessed the defendant
striking the victim “were relevant to help establish the chain of events and
- pattern of abuse that eventually Ied7to the fatal beating.” Id. at 497

(citations omitted). The Court held ‘ithat the “prior bad acts were also

-11 -
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relevant to s'howv intent, Iack of mistake or accident, ill will, malice, and the
nature of [défendan_t’s] relationship with [the victim].” Id.

Instantly, Appellant’s reliance on Cassidy is unavailing. In Cassidy,
this Court declined to grant a new trial ffor a corrupt organ.izations conviction
when the defendant had been acquitted of all the predicate offenses.
Cass:dy, 620 A.2d at 14. Thls Court also posited a scenario in Cass:dy in
which a new trial on the corrupt organlzatlons charge would be required if

the convictions for the underlying crimes that- were the foundation for the

corcupt'organizations charge were reversed. Id. at 12 n.4 (citation

omitted). Unlike Cassidy, however, the instant trial court only vacated
Appeilaht’s corrupt organizations con\:/iction, and left the predicate-crime
convictions undisturbed. See Trial Ct. Op. at 2-3. thably, the federal
court, in granting Appellant's habeas corpus petition, vacated only the
corrupt organizations conviction in Iighf of the Besch deciéion. Brown v.
Kerestes,- 2008 WL 4570562, at *8 (E.D. Pa. September 18, 2008). The

federal court found that all of Appellant’s evidentiary claims were time

. barred. Id.

Further, Appellant’s contention that the cdrrupt_ orgahizati_ons charge
was the sole avenue to admissibility ;0f evidence us;ed to convict him of
murder and arson is not supported by f,he Pennsylvania' Rules of Evidénce or
by case law. See Pa.R.E. 404(b)(2); Williams, 936 A.2d at 27; Fisher,

769 A.2d at 1128. Testimony regarding the drug operétion, the missing

-12 -
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money and the suspicion of theft that fell upon the victim was admissible

: - !
because it established motive, an enumerated exception to Pa.R.E. 404(b).

‘As such, the instant case is similar fo Williams, in which the defendant

claimed he was entitled to a new trial because evidence admitted to prove .

the vacated corrupt organizations conviction purportedly prejudiced him.
See Williams, 936 A.2d at 26. Similar to the Williams Court, We-hold that
all the evidence admitted at Appellantl's trial was “admissible against [him]
for reasons independent of the corrupit' organization charges . . . or [was]
relevant ‘other crimes’ evidence under Pa.R.E. 404(b)(2).” Id. at 36.
Therefore “all references to this evide:'nce . . . were proper [and Appellaht]
failed to prove prejudice.” Id. The insitant case is aIs_o analogous to Fisher,
in which our Supreme 'Cou'rt held that: testimony regarding the defendant’s
.belief that the victim -had deceived hirh in a drug deal was admissible as
evidence of motive. See Fisher, 7;69 A.2d at 1128. Moreover, as in
Sherwood and Williams, the-evideng:iary exception to the rule permitted

the challenged.testimony in the instant.case. See Sherwood, 982 A.2d at

497 (holding testimony of previous episodes in which defendant beat victim

- was admissible to show pattern of abuse); Williams, 936 A.2d at 31. We

conclude the trial court did not abuse its discretion in leaving Appellant’s

sentence for first-degree murder and arson undisturbed on resentencing.

See Cousar, 928 A.2d at 1036. Accordingly, we affirm.

Judgment of sentence affirmed.

_13-
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Judgment Entered.

Prothonotary

Date: 9/20/2012 '
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'MARK A. BROWN,

Appellant | ©  No. 457 EDA 2009
Appeal frbm the Judgment of Sentence Entered January 7, 2009,
) Court of Common Pleas, Philadelphia County,
Criminal Division, at No. CP-51-CR-0306772-1990.
BEFORE: SHOGAN, COLVILLE* and FREEDBERG*, 1J.
MEMORANDUM: o | " FILED AUGUST 17, 2010

Appellant, Mark A. Brown, appeals from the judgment of sentence

Pleas. We vacate and remand with instructions.
The trial Court stated the procedural and factual his‘tory of this matter

entered on January 7, 2009 in the Philadelphia County Court of Common
as follows:
|

I. PROCEDURAL HISTORY

1. The Defendant was tried before .a jury in November
of 1990 on charges of First-Degree Murder, Arson and Corrupt
Organizations for the October 24, 1988 death of a black male
identified as “Pete” who had been beaten to death and his body

- set on fire. '

2. On November 21, 1990, the jury returned a verdict
of guilt on the above-listed charges.

*Retired Senior Judges assigned to the Superior Court.

A g ] ' ¥ :
AppanSiy 1"
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3. The jury was unable to reach an agreement on the
imposition of the death penalty and a life sentence was imposed.
On April 28, 1994, after post-sentence motions were denied, in
addition to the life sentence, the Defendant received a
consecutive sentence of forty-three to eighty-six months on the
Corrupt Organizations conviction; no further penalty was
imposed on the Arson conviction.

' 4. The Defendant’s Judgment of Sentence was afﬁrmed
on April 5, 1995. Commonwealth v. Brown, 663 A.2d 245 (Pa.
Super. 1995) (Cavanaugh, J., dissenting) (unpublished
memorandumy). :

5. On January 6, 1997, a Petition pursuant to the Post-
Conviction Relief Act (hereinafter “PCRA”) was filed. The
dismissal of the Petition was affirmed by the Pennsylvania
- Superior Court on June 22, 1999.

6. Defendant filed a second PCRA Petition on
December 11, 2000. The PCRA court dismissed the Petition on.
December 7, 2001. A Notice of Appeal was filed, however on
July 10, 2002 the Pennsylvama Superlor Court dismissed the
~appeal for failure to file a brief.

7. A third PCRA Petition, filed on January 8, 2004, was
dismissed as untlmely on October 27, 2004. A direct appeal was
not taken.

8. .On October 7, 2008 Judge John P. Fullam of the
United States District Court for the Eastern District of
Pennsylvama granted the Defendant’s Petition for Writ of Habeas
Corpus "to the extent that the conviction for violating the
Pennsylvan/a Corrupt Organization Act, 18 Pa. Cons. Stat. §911
is VACATED and the matter is REMANDED to the Court of
Common Pleas of Philadelphia County for re-sentencing on the
remaining charges in the Bills of Information”[.] The Order
further directed the Commonwealth to release the Defendant
from prison unless the Commonwealth provnded a new
sentencing hearing within ninety days

9. On January 7, 2009, this Court imposed the following
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Order:

" Due to ruling by higher court, the finding of guilt on
the charge of Corrupt Organization is hereby -
vacated. The defendant is found Not Guilty of this
charge. All other dispositions and sentences remain
the same. Finding of guilt on charge of Corrupt
Organization is vacated, and defendant found not
guilty. Therefore, the' sentence imposed on
04/27/94 is also vacated, as to THIS CHARGE ONLY.

10. On Jahuary 21, 2009, Defendant contemporaneously
filed @ pro se Notice of Appeal and Statement of Errors
Complained of on Appeal pursuant to Appellate Rule 1925(b).

11. On March 17, 2009, the Pennsylvania Superior Court
deferred to the trial court for disposition of Defendant’s
“Application for Appointment of :Counsel”. On April 20, 2009,
Lee Mandell, Esquire was appointed as counsel.

II. FACTUAL HISTORY

The case involved the prosecution of four
persons: Defendant; Michael McCune (Shaheem),
Sha Phillip Devon (Sha) and Romero Green (Mario).
Each of the other three defendants were found Not
Guilty of all charges in the same trial with defendant
herein.

The evidence produced at trial was that there
existed several drug houses in the Germantown
section in the city of Philadelphia. One of these at
5848 Crittenden Street. Across the street was 5855
Crittenden Street, which was the headquarters of a
drug distribution ring known as “Grandma’s”. The
Commonwealth alleged and the witnesses testified

- that crack was made from cocaine, which was
imported from New York by the defendant Mark
Brown, knows [sic] as “Bigger”. The defendant’s
girffriend was Veronica “Rat” Robinson. She lived in
the 5855 address with her mother and grandmother.
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Another person named in the testimony was
“Jibber”, who was Mark Anthony Chase. He is
Bigger's brother. He, also, allegedly operated a
certain drug house in the area.

At the time of trial the Commonwealth never
produced any evidence of specific sales of narcotics
or drugs. There was testimony to the effect that
cocaine was imported from New York and sold in
batches amounting to $1,500.00 worth of drugs in
each batch. The testimony, also, indicated that
several batches per day were sold at each of the
locations. The Commonwealth did not charge any
specific crime in violation of the Drug and Narcotic
Act. The Commonwealth, however, did proceed to
trial on the theory that selling narcotics was one of
the predicate acts, which is required before a
conviction of Corrupt -Organizations can be
maintained. The Commonwealth submitted three
possible areas of predicate acts to the jury: Drug
Sales; Murder; Arson.

.. The motivation behind the instant killing
was the fact that a shortage for the payment of
drugs began to occur in the transactions at 5848
Crittenden Street.

About August 7, 1988, Anthony Todd Ford
came to Philadelphia from New York and began to
work at the drug house. The “deceased” was also
brought from New York to sell drugs. There is no
evidence of the true identity of the victim other than
that he was named “Pete”.

By October.1988, the drug house funds were
$900.00 short. One of the distributors of the drugs
blamed “Sha” for stealing the money. . After a

confrontation, the suspicion' shifted to Anthony Todd

Ford.  On October 21, 1988 Ford was beaten by four
men at the Crittenden crack house over the money
shortage. Later, after a confrontation  between
“Bigger” and Anthony Todd Ford, “Bigger” took a gun
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away from Ford. “Bigger” the boss, then permitted
.Ford to resume managing .the house. The focus of
responsibility for missing drug funds shifted.

In the early a.m. 10/24/88 prior to the killing,
“Sha” forced “Glen” and “Pete” to strip to find the

money. They-could not find the money

The susplcnon again shlfted away from Anthony
Todd Ford to “Pete”. At that point in time, both
Anthony Todd Ford and “Pete” were not too happy
about returning back to the drug house.

Tracy Allen was a female courier, who carried
drugs from Bigger’s brother (Mark Anthony Chase) to
Bigger. Tracy received orders from defendant Mark

Brown to play up to Pete sexually. After a brief

encounter at a local tavern, where they had a drink,
Tracy brought Pete back to 5848 Crittenden Street.

At this point in time, Pete was beaten to death.
The Commonwealth attempted to show that the
instruments used were a 2” by 4” board and a
machete and hammer.

Tracy Allen placed the other three' defendants
at the scene of the murder on the date of the killing.
She described the organization as drug dealers and
that Bigger was in charge.. She stated that Bigger
was the one who used the words, “If he (victim Pete)
did not give you the information, then Execute him”.
Bigger was not present at the time Pete was killed .

. Some time later, after Tracy left the house,
she returned to find that the firemen were there and
that the fire inside the house had burned the body of
Pete. After that she went to a Park Avenue address
where she met with Bigger, Romero, Sha and
Shaheen [sic]. She heard: Bigger say, “This is not
the way I wanted it down”. Tracy told him that she
did not want to be involved in the organization,
whereupon Bigger told her: “What happened to

. -Sj-
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Peter could happen to you;’ After this threat, Tracy

did not come forward to the police department until

July 11, 1989
(May 23, 1 994 Trial Court Opm/on in support of Judgment of
Sentence; -the Superior Court adopted the trial court’s factual
and procedural summary in affirming the Judgment of Sentence
on April 5, 1995.) '

Trial Court Opinion, 8/5/09, at 1-5 (footnotes omitted).

On appeal, Appellant raises one issue:

Did the Trial Court err when it failed to appoint counsel for
Defendant before the resentencmg hearing held on January 7,
20097 .
Appellant’s Brief at 3. As this issue presents a question of law, our standard
of review is plenary, and our scope o,ffreview is de novo. Commonwealth
v. Mallory, 596 Pa. 172, 184-185, 941: A.2d 686, 694 (2008).

It is well settled that the Sixth;and Fourteenth Amendments to the
United States Constitution require thét no indigent criminal defendant be
sentenced to a térm of imprisonment unless the State has afforded that
defendant the right to assi.stance of abpointed counsel. Scott v. Illinois,
440 U.S. 367, 373-374 (1979). Moreover, it is also well settled that the
Sixth Amendment provides defendants with the right to counsel at all critical
stages of a criminal proceeding, incI:Jding the pretriél stages, trial, ahd

sentencing. Mempa v. Rhay, 389 U.S. 128, 134 (1967) (emphasis

added).
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As noted abové, the United SFates District Court for the Eastern
District of Pennsylvania ordered Appel?ant to be resentenced. Upon review
of thé instant appeal, -we 'con'cl-ude tha;, while the trial court merely vacated
a p‘o&ion of Appellant’s prio-r sénten_ce :and impo'sed no additional terms, thaf
is of no moment. Neither" p'art'y. coUld have knoWn what sentence the trial
court would impose at the January 7, 2009 sentencing hearing. As noted
ébove, this Was a sentenéing\ hearir{g concerning multiple felonies, and
Appellant had the right to counsel at this critical ;stagé. Mempa, 389 U.S.
at 134. The fact that a portion of thé prior senténce was merely vacated
with no additional terms dbes not minimize the error, and we point out that

the denial of the right to counsel cannot be considered harmless.

Commonwealth v. Kent, 797 A.2d 978, 980‘(Pa. Super. 2002) (citing

Commonwealth v. Payson, 723 A.2d 695, 699-700 (Pa. Super. 1999)).

Accordingly, we vacate the judgmenti of sentence entered on January 7,
2009, and we remand this matter to the trial court for the appointment .of
counsel at resentencing.

Judgment of senten_ce vacated. Case remanded for the appointment of

counsel at resentencing. Jurisdiction relinquished.
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... COMMONWEALTH OF PENNSYLVANIA .. : . -IN; THE SUPERIOR COURT OF .

' 9@i§ﬁ*:*i”i??153ff:?¥$:ft;~3wﬂt{:;;i=;3v~j3, PENNSYLVANIA -
MARK BROWN, ‘ . : g

Appellant S No. 1920 Phlladelphla 1994

Appeal from the Judgment of Sentence of
Aprll 28, 1994 in the Court of -Common Pleas,
Criminal Division, Philadelphia County, at
No. 9003-683-685-686-687.

"BEFOREAf-4 ROWLEY P J _and- CAVANAUGH ‘and "HQFFMAN, JJ

DISSENTING MEMORANDUM BY CAVANAUGH J : . .
CFILED AR -5 55

Because my review of the record persuades me that the conduct

of the prosecuting attorney throughout the course of appellant's.

trial consisted of a clear pattern of improper prejudicial tactics

and prosecutorlal overreachlng suff1c1ently egreglous to deny -

appellant a fair trial, I must dissent from the majority's affir-
mance of the judgment of 'sentence. I~W0uld,vacate said judgment
and remand for a new trial. . '

The trial court conceded that the prosecutorv repeatedly
ignored its rulings, interjected improper comments, made reference
to inadmissible evidence.and conducted the examination of wit-
nesses in such a way as to put improper 1nformatlon before the
.jury and that these tactlcs nece831tated repeated curatlve in-

_structions to the jury to disregard the prosecutor's‘comments and
~4:conduct.’It cannot go unremarked that the prosecutor contlnued to
.engage in. these tactlcs desplte the court s repeated admonlshments
'.to desist and that after one such incident whereln the prosecutor
couched a question to a witness in prejudicial terms -intended to

elicit.evidence which the court had previously ruled inadmissible,

i‘} “...»-- &y
)Eota) K
;f’ oo
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‘the court c1ted the prosecutor for contempt 1

. ._; : t

The majorlty relles on Commonwealth V. Wllllams, 532 Pa 265

615 A.2d4 716 (1992) - to negate appellant' clalm that the

-

‘prosecutor's pattern of misconduct throughout the proceedings

held "we have found no misconduct on the part of the prosecutor,

,”and no, number of falled clalms may collectlvely attaln merit if

.they could not do so 1nd1v1dually " Wllllams at 278 615 A 2d" at .

722 (emphasis in original). I find the instant case distinguish—
able, as there were, in my view, repeated instances of misconduct
which were sufficiently egregious to taint the proceedings.

Prior to and during trial, Fhe prosecutor averred that the

Commonwealth's chief witness, Tracy Allen( had, as part of a

1The prosecutor asked his witness on re- dlrect "Counsel asked -

you what she was doing when she was reading the tape or speaklng
into the tape. When she was doing that, was she actually naming
the names of the murderers?" Defense counsel objected and at side-
bar moved for a mistrial. The court denied the motion but stated
of record: .

Yes. As I remember the tenure of the gquestion

is did she say and name the names of the

murderers, not only is the question improper,

it is trying to get the contents of the state-

ment into the record. It is also trying to

conclude for the jury. that that in fact she

‘named actual murderers, giving an impression

what she said was absolutely true and that her

naming of certain names amounted to what is

absolutely gospel that this jury should base a

. flndlng of fact. I am saylng right now you are
. in- contempt. of my ‘orders.. I -fine, yod one .-

hundred dollars, sir, rlght here and now. You

do it once more, the fine's five hundred

dollars, for the . next time you spend the

‘weekend in prison. That is my ruling. :

I note this exchange occurred toward the end of the trial, but

that it accurately reflects the type of tactics the prosecutor
‘employed repeatedly throughout the course of the entire trial.

2

:.depriﬁed apbellant of a”fair.trialt*In'Wiliiaméj-our Suppeme CourtA.ﬂ
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u“lnegotlated plea arrangement pled gullty to thlrd degree murder

,,<--_<

"ftbefore Judge Llsa Rlchette, sentenc1ng for whlch would be deferred-x

untll after - Ms, Allen testlfled for the Commonwealth agalnst
appellant The prosecutor elicited testimony from Ms. Allen that
‘-there was. ru> agreement as- to.-the . length of sentence she mlght

recelve In reality, Judge Richette deferred not the sentence, but

:the actual adjudlcatlon of qullt and stated on the record that Ms
Allen would absolutely not’ receive the max1mum p0581ble penalty lf
1ndeed the Commonwealth chose to go forward w1th the adjudlcatlon
of guilt after the completion of her testimony in the present
case-. Although a copy of the "plea agreement" was furnished to
appellant's defense counsel, the transcript of the. colloquy' in
which- Judge Richette deferred Ms. Allen's adjudidation of guilt
was not disclosed until after Ms. Allen had testified. The prose-

‘cution's excuse for failing to disclose the details of said collo-
quy was that it was part of the public record.

It is well settled that the Commonwealth has a
duty not to conceal the existence of a promise
or of an agreement to recommend a specific
sentencé or leniency for a crucial prosecution
witness. Such agreements have a significant

bearing on the witnesses' motive for testi-
fying and hence their credibility. Thus they

should be fully, fairly and honestly disclosed
when they come into question at trial.-

Commonwealth v. Hartey, 424 Pa.Super. 29, 621 A.2d 1023 (1993)

(citations omltted and empha51s .added) The court. found the_.:

¥

fallure to dlsclose the colloquy to be a dlscovery Vlolatlon of.
Brady material and allowed appellant's defense counsel to re-open
cross-examination of Ms. Allen as a'remedy. However, such remedy

was, in my view, insufficiént to cure the harm where the resulting
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_where tlmely d;sclosure was cruc1a1 for the defense to prepare'

effective cross-examination of the Commonwealth's chlef w1tness

-

The prosecutor also failed to disclose until mid-trial the

existence>of:autape.recording'of,Msn Allea“reading;the.statement;

she gave the police regarding her involvement in the crime. The

importance of the tape is clear. During cross examinatioh, appel-

lant's defense counsel repeatedly’ pointed foﬁt 1ncon81sten01es”

between Ms. Allen's trial testimony and her- statement to the
police. Ms. Allen repeatedly explained away these inconsistencies
by averring that while she had signed her sfa;ement, she never
read it, and therefore, did not have an opportunity .to correct

misstatements contained therein. She maintained that any inaccura-

cies in the statement were due to the transcriber's misunderstand-

ing of her recital of the details. The tape recording of Ms. Allen
reading her statement clearly would have been a basic tool for
defense counsel's effective cross-examination of Ms. Allen and
appellant was prejudiced by it's late disclosure. The prosecutor
averred that he was unawaxre of the tape's existence and disclosed
it as soon as he found out about it. However, whether the prosecu-
tor knew of the tape's existence prior to his disclosure of it is,
ultimately, irrelevant:
_..The good faith, or  lack 'thereof,, of - the
" prosecutor is ‘not determinative fof -a- rady .
violation] because the concern is not punish-
ment of society for misdeeds of the prosecu-
tor, but avoidance of an unfair trial to the

- accused. ..

Commonwealth wv. Wallace, 500 Pa. 270, 276, 455 A.2d 1187, 1190

.testlmony had a dlstlnct llkellhood of confu31ng the }ury' and e
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-i(1983) Here,_there can be no questlon that the unavallablllty of

the tape durlng defense counsel s cross examlnatlon of the Commonﬁ"
wealth s chief witness effectlvely dlluted the- 1mpact of that

cross—examlnatlon. When the aforementloned 1nstances of late

-disclosure are-cbnsidered collectively w1th the record evidence of -

dozens of instances of improper questions and comments by the

prosecutor, it becomes evident that the appellant's right to a

fair trial was denied. I would vacate the judgment of sentence and

.

remand for a new trial.



