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QUESTION PRESENTED FOR REVIEW

Did the district court err in not granting Mr. Solorzano a reduction in sentence for
his acceptance of responsibility under U.S.S.G. §3E1.1 ?
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SUPREME COURT OF THE UNITED STATES
PETITION FOR WRIT OF CERTIORARI

Petitioner respectfully prays that a writ of certiorari issue to review the

judgment below.
OPINION BELOW

The decision of the United States Court of Appeals for the Seventh Circuit
whose judgment is sought to be reviewed is docketed at United States v. Jose
Garcia Solorzano, No. 1:19-CR-00933(1), Case No. 21-2267, and is reprinted in the

appendix to this petition at A-1.

JURISDICTION
The decision of the court of appeals was entered on March 28, 2022.

This Court has jurisdiction under 28 U.S.C. § 1254.

This case involves the interpretation of the United States Sentencing

Guidelines.



CONSTITUTIONAL AND STATUTORY PROVISIONS INVOLVED

§3E1.1. Acceptance of Responsibility

(a) If the defendant clearly demonstrates acceptance of responsibility for his
offense, decrease the offense level by 2 levels.

(b)  If the defendant qualifies for a decrease under subsection (a), the offense
level determined prior to the operation of subsection (a) is level 16 or greater, and
upon motion of the government stating that the defendant has assisted
authorities in the investigation or prosecution of his own misconduct by timely
notifying authorities of his intention to enter a plea of guilty, thereby permitting
the government to avoid preparing for trial and permitting the government and
the court to allocate their resources efficiently, decrease the offense level

by 1 additional level.



STATEMENT OF THE CASE

On March 5, 2021, Petitioner pled guilty to one count of conspiracy to
possess with intent to distribute a controlled substance, in violation of 21
USC 841(a)(1); 846. R.63. At sentencing on July 1, 2021, At sentencing,
the government opposed a reduction under U.S.S.G. § 3E1.1(a) based on
acceptance of responsibility. Arguing that Petitioner had not accepted
responsibility for reasonably foreseeable consequences of the conspiracy because
he had not admitted that a co-defendant, Robinson, possessed a firearm for the
planned drug deals. The government sought a Guidelines range of 41 to 51
months imprisonment based on a total offense level of 22.

The district court accepted the government’s argument and sentenced
Petitioner to 48 months in prison. It found Petitioner had acted in a manner
inconsistent with acceptance of responsibility by falsely denying that Robinson
possessed a weapon—relevant conduct within the scope of the joint criminal
enterprise. The court noted that Robinson’s possession of a weapon was reasonably
foreseeable to Petitioner because Robinson had promised to provide Petitioner with
security during future transactions: “guns go with drug trafficking. That is not a
surprise to anyone, and it’s clearly foreseeable that someone who was providing ...
security would be armed.” R. 114 at 8. The court also imposed a two-level

enhancement to reflect possession of a firearm during the offense. U.S.S.G. §

2D1.1(b)(1).



Petitioner argues that the district court clearly erred by denying Petitioner

the sentencing reduction for acceptance of responsibility.
REASONS FOR GRANTING THE WRIT

If this Petition is granted it would add clarity to how U.S.S.G. §3E1.1 should
be construed and implemented so that unduly harsh results, such as the one in this
case, will not be repeated by appellate and district courts throughout the nation.

The District Court erred by denying Petitioner the sentencing reduction for
acceptance of responsibility when it imposed sentence at the July 1, 2022 hearing.

The undersigned has not located a case directly on point but has
located close corollaries in support of his position.

The U.S. Court of Appeals for the Seventh Circuit has held that “a defendant
‘accepts responsibility’ only when he fesses up to his actual offense. United States v.
Escobar-Mejia, 915 F.2d 1152, 1153 (7th Cir. 1990). And that, candidly, “evidence
pointing toward acceptance of responsibility may be outweighed by other
incompatible acts or statements”, U.S. v. Sellers, 595 F.3d at 793, citing U.S.S.G.
§3E1.1 cmt. n.3. And “one factor that a judge should consider in making this
determination is whether the defendant voluntarily ended his criminal conduct and
associations.” U.S. v. Sellers, 595 F.3d at 793, citing U.S.S.G. §3E1.1 cmt. n.1(b). In
interpreting the reasoning of the Application Notes in U.S.S.G. §3E1.1, the court
has stated that the notes are on the “right track in emphasizing deeds over words—
external, verifiable, expiatory acts over self-serving, unverifiable report of inferior
mental states. Not only are deeds better evidence that words (‘putting money where
your mouth i1s’), but they have value to the law-enforcement authorities, compared
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to which breast-beating before the sentencing judge is debased currency indeed.”
U.S. v. Beserra, 967 F.2d 254, 256 (7th Cir. 1992).

In the instant case, the district court denied Mr. Solorzano a reduction in
sentence for acceptance of responsibility in connection with the Robinson gun.
Tellingly, Mr. Solorzano was not charged pursuant to a gun crime, such as 18 USC
924(c), most likely because he was not in possession of a gun and did not conspire
concerning the possession of a gun.

In Escobar-Mejia, the defendant was held to have not accepted responsibility
because he depicted himself as being a minor participant in the drug offense and
denied the actual quantity of drugs he carried. Escobar-Mejia, 915 F.2d at 1153.
The prosecution’s evidence made the defendant to be a drug wholesaler with many
customers. Escobar-Mejia, 915 F.2d at 1153. The court found that the defendant
was not candid about his own acts and therefore had not accepted responsibility for
them. Escobar-Mejia, 915 F.2d at 1153. In this case, Mr. Solorzano did not
minimize his role and fully confessed to the crime he committed and for which he
was charged in Count 1 of the indictment.

In Beserra, the defendant was found to have not accepted responsibility
because he attempted to shift responsibility from himself to “the demon alcohol and
evil companions.” Beserra, 967 F.2d at 255. In this case, Mr. Solorzano blamed no
one but himself for his crime.

In Sellers, the defendant was found to have not accepted responsibility
because he made post-arrest calls to his wife in which he instructed her to inform a
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drug contact to get rid of his drugs and to keep quiet about their actions. Sellers,
595 F.3d at 792. Also, Mr. Sellers attacked another prisoner during a card game
while detained. Sellers, 595 F.3d at 792. In this case, Mr. Solorzano engaged in no
such cover-up or violence.

In Escobar-Mejia, Beserra and Sellers, each defendant engaged in affirmative
conduct or statements which demonstrated that the defendant had not abandoned
a life of crime or had not truly admitted their actions in their offenses. In the
instant case, Mr. Solorzano did not engage in such conduct. In fact, Mr. Solorzano
never blamed others for his actions, he never tried to justify his actions, he never
took a step that was inconsistent with admitting responsibility or forfeiting a
criminal lifestyle, and by pleading guilty in a timely manner, he saved the
Government and the district court from the expense and burden of a trial.

The facts show that Mr. Solorzano accepted responsibility by fessing up to
his actual offense. United States v. Escobar-Mejia, 915 F.2d at 1153. And Mr.
Solorzano did not engage in incompatible acts or statements, U.S. v. Sellers, 595
F.3d at 793.

In addition, the United States Sentencing Guidelines consists of many pages
and provisions. Mr. Solorzano argued, via counsel, to the district court that an
enhancement under USSG §2D1.1(b)(1) should not apply, largely for the reasons
stated supra. Mr. Solorzano takes the position herein that the court erred by
1mposing the enhancement under USSG §2D1.1(b)(1). Mr. Solorzano also highlights
herein that the court’s analysis under USSG §2D1.1(b)(1) seems to be one and the
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same as its analysis in determining the applicability of U.S.S.G. §3E1.1. Mr.
Solorzano argues herein that each provision of the USSG was not independently
evaluated and that the district court erred in denying the reduction of offense levels
under U.S.S.G. §3E1.1.

If this Petition is granted it would add clarity to how U.S.S.G. §3E1.1 should
be construed and implemented so that unduly harsh results, such as the one in this
case, will not be repeated by appellate and district courts throughout the nation.

For these reasons, the sentence should be vacated and this case
remanded for further proceedings.

CONCLUSION

Wherefore, the District Court erred by err in not granting Mr. Solorzano a
reduction in sentence for his acceptance of responsibility under U.S.S.G. §3E1.1 ?

Date: April 6, 2022

Respectfully submitted,

/s/
Amir Mohabbat
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No. 21-2267
UNITED STATES OF AMERICA, Appeal from the United States District
Plaintiff-Appellee, ‘ Court for the Northern District of Illinois,
Eastern Division. :
o | : No. 1:19-CR-00933(1)
JOSE GARCIA SOLORZANO, JohnJ. Tharp Jr.,
Defendant-Appellant. Judge.
ORDER

Jose Garcia Solorzano pleaded guilty to conspiracy to possess cocaine with intent
to distribute after being arrested by an undercover officer at a 2019 cocaine sale. The
district court denied a sentencing reduction for acceptance of responsibility after ‘
finding that Solorzano falsely or frivolously denied conduct relevant to the offense.
Solorzano had disputed that his co-conspirator, Phillip Robinson, possessed a gun and

brought it to the 2019 drug deal. Solorzano now challenges the denial of the réduction
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