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IN THE CIRCUIT COURT 
OF THE FOURTEENTH JUDICIAL CIRCUIT 
IN AND FOR CALHOUN COUNTY, FLORIDA 
CRIMINAL DIVISION

CASE NO.: 10-187 CF

STATE OF FLORIDA, 
Plaintiff.

v.

NICHOLAS N. KERR, 
Defendant.

S" | ^ ’yt

FjNAL ORDER DENYING DEFENDANT’S AMENDED SECONDfSUCCF.SSTVF.^
MOTION FOR POSt CONVICTION RELIEFa

^ \ > \ \w ^
THIS MATTER is before^the Court on the Defendanf’sVmended Second (Successive)

Motion .for Post ConvictionReHef pursuant to Fla. R.«prim?lL 3)850 filed February 17 2019 
Having considered said Mdtion^cWfile and records. Defendants"Motion for Post Conviction 
Relief filed August 27, 2018, the Court’s OMcfStriking Motion for Post Conviction Relief filed 
December 21, 201 S^thc Court's Order Denying -InvPaff Amended Second (Successive) Motion for 
Post Convictmn^ReUef.and Order Directing)State\o Respond filed April .18, 2019, the State’s 
Response to Y\mended Second (Successive) Motion for Post Conviction Relief filed June 17 20.19 
and bcing\therwise fully advised; this Court finds that: * *

( o YV
1 he Defendant was charged by Information with Count I: Felon in Possession of a Firearm 

Count III: Discharging a Firearm in Public, and Count IV: Possession of Less Than 20 Grams of 
Marijuana. In Coftnt I, the Information specifically alleged that the Defendant did "unlawfully own 
or have care, custody, actual, possession, or control of a firearm, ammunition, or electric weapon or 
device, to wit: a .308 semi automatic assault rifle and a .38 caliber Colt revolver..." (See 
Information). Defense counsel filed two separate motions to suppress, and a hearing was held on 
each. (See Motion to Suppress and Amended Motion to Suppress, and transcripts of hearings held on 
May 6 and June 3,2011, respectively). Both were denied. (See orders). After a trial, a jury found the 
Defendant guilty of Count J, with a special finding that the Defendant "actually possessed said

1 Defendant swore to his allegations under oath. See Rule 3.850(n), which subjects him to sanctions.
^On the verdict form, the charges were referred to as Count 1: Felon in Possession of Firearm or Ammunition Cm 
Dischargmg a Firearm in Public, and Count III: Possession of Less Than 20 Grams of Marijuana.

\

mt.Jl:
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firearm on his person," found the Defendant not guilty of Count II, and foundthe Defendant guilty as 
charged of Count HI, (See verdict form). On July 6,2011* the Defendant was sentenced to 15 years of 
imprisonment on Count I with a 3-year mandatory minimum, and time-served on Count III. His 
convictions and sentences were per curiam affirmed on direct appeal. See Kerr v. State, 95 So.3d 218 
(Fla. 1st DCA 2012).

On August 16,2013, Defendant filed .his first Motion for Post Conviction Relief, which the 
Court struck pursuant to Sperav. State,91\ So. 2d 754 (Fla. 2007). Thereafter, Defendant filed his 
Amended Rule 3.850 Motion on October 24,2013 raising three (3) claims of ineffective assistance 
of counsel. Aftcra State response, the Court issued an Order Denying Amended Motion for Post 
Conviction Relief .filed June 9,2014.3 Following an appeal of the trial court1 s ruling, the First DCA 
per curiam affirmed the decision in.Case No. 1D14-3097. See Kerr v. State, 152 So. 3d 569 (Fla. 1st 
DCA 2014) <\

On August.27, 2018, the Defendant filed a Second or.Successiye Rule,3.850motion raising 
two (2).ground for relief, which the Court struck with leayejo amend pursuant to Spera v. State, 971 
So.2d 754 (Fla. 2007). See also Nelson v. Stafe, ]97C7 SoL2tJ 710,^11 (Fla. Is1 DCA 
2008)(‘;Furthermofe, Spera does not impose on^trialfcourtsoi^couri personnefthenearly impossible 
burden to provide legal guidance or “suggestions” lo^help the defendant file sufficient “good faith” 
claims or explain why the claims arc insufficient of how to curetfi^-insiffi^iency ”). Thereafter, 
Defendant filed his instant Amended ^eO;ondJSuccessive)^Mption for Tost Conviction Relief on 
February 17, 2019, raising only.one (lYgrbund for relief. \ ',y) V

\ O 'V \\ ^
First, the^Courtwouldnote that the Defendants imtial'Ground One raised in his Rule 3.850 

Motion filedAugust 27,201 8 alleged nc\ylydiscovered evidence which was effectively abandoned 
by the Defeptiahfin his^subsequentamendedmotion. By prior Order filed April 18,2019, the Court 
.denied withvprejudice this ground^See OrderDehying In Part Amended Second (Successive) Motion 
for Post Conviction RelieJfand OrdefOirecting State to Respond filed April 18,2019.

YVI
Next, thc,G6urfaddressesthe Defendant’s instant amended .second (Successive) Motion for 

Post Conviction.Reliet filed February 17,2019, wherein.the Defendant raises onlyone (1) ground for 
relief. In Ground One, Defendant raises the following:

V''
The Supreme Court of the United States has recently confirmed that the 

vehicle exception to a warrantless seizure and search of an automobile under the 
Carroll Doctrine does not apply on private residential property demonstrating that the 
issue Mr. Kerr has been litigating for years has always .had merit, and that under the 
doctrines of fundamental fairness and manifest injustice his convictions and 
sentences should be vacated.

J In Ground 3 of his prior posl conviction motion fled October 24,2013, the Defendant argued that trial counsel 
ineffective for failing lo challenge the warrantless seizure of his vehicle from a private driveway; See Order Denying 
Amended Motion,for Post Conviction Relief filed June 9,2014.

was
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Out of abundance of caution, the Court directed a response from the State before a final 
determination, Sge Order Denying In Part Amended Second (Successive) Motion for Post 
Conviction Relief and Order Directing State to Respond filed April 1.8, 2019. Additionally, the 
Court-requested the State to address the timeliness of this ground. See Fla. R.Crim. P. 3.850(b)(2) 
(the fundamental constitutional right asserted was .not established within the period provided for 
herein and has been held to' apply retroactively, and the claini is'made withiu 2 years ofthe date of 
the mandate of the decision announcing the retroactivity). Defendant submits in his motion that 
because the Supreme Court has just recently confirmed that Mr, Kerrs interrelation ofthe existing 
case law was correct all along, he is requesting relief now pursuant to the Fundamental Fairness and 
Manifest Injustice .doctrines. Thus, Defendant maintains and articulates that this is a facially 
sufficient claim, which procedural bars are not applicable,- including successiveness, untimeliness, 
collateral estoppel, lack ofretroactivity, etc-. See Defendant’s AmendedRule 3.850 Motion filed 
February 37, 2019 at pg. 2. \ \

On June 17, 2019^ the State filed their response to the C^urt^Ortler.'in considering said 

response, the Court finds that the Defendant is not entitled to,relief/'First, there is no manifest 
injustice exception to Rule 3,850's time limitations or bar,against filing successive post conviction 
motions. See e.g., Cnjfy v. State, 190 So.3d 3jy87v(f;ia. 4^00^2015); Sifrra v: State, 252 So.3d 
426; (Fla. 1st DCA 201S)(concurringopinion)>'Moreover the specifio'requiremerits of the time bar 
exception set forth in 3.850(b)(2) have-not bkert.alieged or met. Sefe^., Ffowersy. State; 54 So.3d 
1049 (Fla. 4th DCA 201 ]);Lebron< State-, 135 So?3d T040>lt)55\9 (Fla 2014)

—A A V> ^V>
Additionally, die Court would also note thaidt wasthe Defendant’s position, even in the 

previous motion filed August^Ol/S that was ultimately struck^by order ofthis Court on December 
21,2018, thapie-^as not the one drivin^ofSn possession of the green Honda when the shots Were 
fired from-th^vehiblc. Defendant clammhatii was his brother that was driving the vehicle when the 
shots were firdd. Defendant claimed thatiiedid not normally drive the green Honda. Defendant also 
denied knowing,the firearmsTor drugs were in the car and denied that they were his. (XT Testimony
Nicholas Kerr beg. Pg//7 (TTrDeferisc Closing beg. Pg. 143). Regardless, Defendant’s motion is due 
to be denied. ^ \\ /

. . \ 3 )
Additionally, the Defendant’s ground4 would be time barfed. See GW v. State, 535 So. 2d 

642 (Fla. Is’DCA 1988); See aha Fla. R. Crim. P. 3.850(b); Earls v, State, 958 So. 2d \ 153 (Fla. 1st 
DCA 2007); Cabrera v. State, 721 So. 2d 1190 (Fla. 2nd DCA 3 998).

finally, sanctions.arc.authorized when a petitioner’s repetitious or frivolous pleadings require 
the use of. limited judicial resources which are properly used for the consideration of legitimate 
claims filed by others. See Syveitzer v. State, 46 So,3d 1132 (Fla. 1 st DCA 2010); Schmidt v. State, 41 
So. 3d 427 (Fla. 1st DCA 2010); Tate v. State, 32 So.3d 657, 658 (Fla. 1SI DCA 2010); Pettway v. 
McNeil, 987 So.2d 20 (Fla. .2008). The Defendant is hereby cautioned that any citizen, including

Defendant s a legation are tntic barred. See Hughes v. State, 22 So. 3d 132 (Fla. 4lh.DCA2009) (holdingthat'allegation 
of fundamental error” could not be used as mechanism for seeking review of untimely motion for postconviction relief.)
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a citizen attacking his or her Conviction, abuses the right to pro se access by filing repetitious 
and frivolous pleadings* thereby diminishing the ability of the courts to devote their finite 
resources to the consideration of legitimate claims. See Slate v. Spencer, 751 So.2d 47 (Fla. 1999). 
The Defendant is hereby warned that an inmate who has filed successive post-conviction motions or 
petitions for relief may be barred from filing further pro se pleadings relating to his case, and may be 
subject to having his gain-time forfeited for filing frivolous claims. See Minor v. Stale, 963 So.2d 
797 (Fla. 3 DCA 2007); Florida courts ".are authorized to sanction an abusive litigant, regardless of 
his prior judicial history," and the abusive litigant's claim's need not be repetitive or an abuse of post- 
conviction process to warrant sanctions. See Hall v. State, 94 So. 3d ,655, 656 (Fla. 1st DCA 2012) 
(citing Johnson y State, 44 So. '3d 198,200 (Fla. 4thDCA.2010))i See also Section 944.279, Florida 
Statutes; Walker v! Ellis, 28 So.3d 9,1 (Fla. :1st DCA 2009) arid Sweitzer v. State, 46 ,So.3d 1132 (Fla.

DCA 2010), Consequently, this Court informs the Defendant that if he continues to file frivolous 
motions or motions1 raising issues previously addressed by this Court or the EirstDCA.he may be 
prohibited from submitting any future pro sc pleadings in this ** v 1case.

Therefore,,it is. << \\

ORDERED AND ADJUDGED that th&DcfcndanTs^mended SeedncT(Silccessive) Motion 
for Post Conviction Relief is hereby DENfE^WJTlj',pREJUDICE. ^Defendant has tliirty (30) 
days from the dale of this Order to appeal ttfisfoecision. . \

J?ONE AND ORDERED^in chambe^, Calh

—( o\v J

\
^un^Florida, this day of
<v

+KWORABI®
eiRfc&lf JUD

'SA YOUWGAY,V

Attachments:,

Order Denying IriRart Amended Second (Successive) Motion for Post Conviction Relief and Order
Directing State tO.Rcspond filed April 18, 2019
Charging document, Information
Motion to Suppress Physical Evidence arid, Statements
Amended Motion to Suppress
Orders) Denying Defendant’s Motion, to Suppress
Jury’s Verdict Form
Judgment and Sentence
Defendant’s Amended Motion for Post Conviction Relief filed October 24, 2013 
Order Denying Amended Motion for Post Conviction Relief filed June 9, 2014 
Notice of Appeal field July 9, 2014
First DCA Acknowledgement letter dated July 11, 2014, Case No. 1D14-3097
First DCA Opinion and Mandate issued in Case No, ID 14-3097
Excerpts of Trial Transcript held’June 13* 201 l,pp, ,1-3, 96-117, 143-149, 169
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1 HEREBY CERTIFYthat 'a true arid exact copy of the foregoing has. been provided by U.S. Mail, 
■hand delivery and/or E-portal, to Mark V. Murray, Esq., (Attorney for Defendant) 317 East Park 
Avenue, Tal!ahassee)...F!orida .32301; and State-Attorney’s. Office, P.O, Box 503, Biountstown 
Florida 32424, this Ji^day of 2019,

~JLSj~Au Asi'Pa tL-
Wendy Strickland, Judicial Assistant
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Filing # 88218941 Ii-Filed 04/18/2019 04:39:21 PM

M THE CIRCUIT COURT- 
OF THE FOURTEENTH JUDICIAL CIRCUIT 
IN AND FOR CALHOUN COUNTY, FLORIDA 
CRIMINAL DIVISION

CASE NO.: 10-1:87 CF

STATE OF FLORIDA 

.Plaintiff,

v.

NICHOLAS N. KERR. 
Defendant. 0

mPER DENYINO,IN PART AMENDED SECOND fSl1cCRSSTO^OTrn\i «t

ND
m„..Tthe^t on the Def&totN^nd^d Seconder Successive 

Motion for Post Convi^londleh^rsuant to,FhjR. Crini. P..3:850 filed February 17, 2019.
'^0it80nL/CoUl1 ^ Jfd^ec.ords>‘h? Defendant's Motion for Post Conviction

Marijuana. In Cauht-Uhc InWation specifically alleged that theDefendant did "unlawfully own 
or have care, custody. actuafpossessibn, or control of a firearm, ammimition. or electric weapon or 
device, to wit: a 308hcmi automatic assault rifle and a ,38 caliber Colt revolver..." (See 
taformanon). Db^nse counsel filed two separate motions to suppress, and a hearing was held on 
each. (See Motion to Suppress and Amended Motion to Suppress, and transcripts ofhearings held on

y)-Both were denied- I®* orders). After a trial, a jury found the 
Defendant guilty of Count I, with a special finding that the Defendant "actually possessed said 
firearm on his person," found theDefendant notguilty of Count II,.and found the Defendant guilty as 
charged of Count III. (See verdict form).. On July 6,20 M, the Defendantwas sentenced to 15 years of

1 Defendant swore to his allegations Under oath. Sis. Rule 3.850(h), which subjects .hi
^Onthe verdiclform.the changes were referred toss Count 1: Felon in Possession ofFfrcann-or Ammunition. Count!!: 
Discharging a Fireamun Public, and Count Ill; Possession of Less Than ,20 Grams of Mari)

m to sanctions.

uana.
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Coum I with a 3-year mandatory minimum, and time-served on Count.ill. ____ 
" es were per cunam affirmed on direct appeal. See Kerr v. State, 95 So.3d 218

imprisonment on 1 
convictions and sentenc 
(Fla. 1st DCA 2012).

Court i"^UgUSl 1<5' 20i3'Defendant filed Ws first Motion for Post Conviction Relief, which the

M"'nT:9V°dA™2007)- &efendantfiledhi*of couol Aftt a °n 0ct°bei24-2013 wising three (3) claims of ineffective assistance
urrr,,, response’ *e Court “sued an Order Denying Amended Motion for Post 

nermHA°n lef a ttd IT* 20 U’ Following an appeal of the trial court’s ruling, the First DCA 
DCA 2oT4) ffirmed hC dCC1S,0n lnCaseNa >014-309.7. See Kerry. Stale, 152 So 3d 569 (Fla. 1"

His

/J?1, Couft wou*d nJole that the Defendant effectively abandoncdW^w claim raised in

Ground One alleging newly discovered evidence which exonemtes^Dcfcndant from being in
possessmn of firearms or the manjuan^s h^d nV ^ailege^claim in & a&Snd motion, and
therefore is deemed denied with<prqudice\to.^/jo« v. State, 2jft So. 3d,685 (Fla. 1st DCA 2018)
(holding that defendant’s-ciaimshaised in jfirat post conviction mo’tioii-tlmt were not raised in the
facilirsuffici™^VJ\\0n ~ ^ ProPer'y.donied for failure t<famcnd the petition to make tt

ysu icatt)^

ii ^°<\Cndanit’s \nitio> GroundJOne rated. in His- Rule 3.850 Motion filed August 27, 2018 
alleged n%y discovered evident^ Und&Fta. Rt'Crim; P.5.850, amotion for post convictionrelief 
must benlcd^within two yeare'after-tive'conviction arid sentence become final. Fla. R.
3.850(b).jOne exception known asJtoewly discovered evidence", is that a motion may be filed, 
outside of the lirmtatioA periodrif it alleges that "the facts on which the claim is predicated were 
unknown t° th^novant or-the movanfs attorney and could not have been ascertained by the exercise 
oi due diligence, and the claim is made within 2 years of the time the new facts were or could have 
been discovered^h the exercise of due diligence." Id

To obtain a new trial based on newly discovered evidence, a defendant must meet two 
requirements: (I ) the evidence must not have been known by the trial court, the party, or counsel 
at the time of trial, and it must appear that the defendant or defense counsel could not have known 
of it by the use of diligence; and (2) the newly discovered evidence must "be of such a nature that 
it,would probably producean acquittal on retrial." MartkvState, 14 So.3d 985,990 (Fla. 2009).

! °ri?.is prior P°st conviction motioD fi!«d October 24,2013, the Defendant argued that trial counsel was
ute ec e or failing to challenge the warrantless seizure of his vehicle from a private driveway. See Order Denying 
Amended Motion for Post Conviction Relief filed June 9,2014.
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Newly discovered evidence satisfies the second part of the testif if’weakens the case against the 
fff so 8510 8lve «se to a reasonable doubt as to hisrtuipabilifyId. (quoting Jones* State, 

709 Sb.2d512,.52l (Fla. 1998)). In determining whether the new evidence requires anew trial, the 
Court must consider all newly discovered evidence which would be admissible in trial, and must 
evaluate die weight of both the newly discovered evidence and the evidence which was introduced 
at the trial. Id. This deterfnination-includes whether the evidence goes to the merits of the caseor 
is impeachment evidence arid whether i'tis cumulative to other evidence in the case, and the Court 
should consider the materiality andrelevance of the evidence and any/inconsistenciesinthe newly 
discovered evidence. Id, (quoting Jones, quotations omitted).

In, the instant case, the Defendant has failed to meetthe above standard. Defendant failed 
to allege when or how he learned of the newly discovered evidcrice^as to demonstrate 
compliance with the requirement that the claim be filed within^fWbvycars ioffrthe date the 
evidence could have been discovered with the .exercise of due difigcnce. 'See BIake y. State,, 152 
So, 3d66 (FIa. 2ndDCA 2014);seeah&Berry v. 5/a^, l75rSoS3d896'(Fla.-3rdDCA 2015)(in the 
contextof a guilty or no contest plea on the basis ofncWlyMiscoVeredevidencehow the defendant 
failed to establish that the evidence from a friend was unknown Whim and could not have been 
discovered by the use of due diligence wiffiinlhWWo yeayvindow forJUing a post conviction 
relief petition). Further, the motion did-not explain how or why the ncwly discovered evidence 

not known to defendant or his'/counsel'/through due diligence. Finally^ Defendant gave no 
indication when or how he discoveretfeViderice orwhy it coaid nWhave^been discovered sooner. 
Although a trial court in itsdiaerddon may grant morcthafi oj\e opportunity to amend an .insufficient 
claim, Spera does not mandate repeated opportunities,; See%felsonvrktate';&n So. 2d 710 (Fla. 1,l 
DCA 2008). Sincethe. Defendant was eitheruinableter unwilling to cure the deficiency. his 
Insufficient cldinvis demed-with prejudice.WgJlf \ V-"’’

^Finallyyhe.Gourt addresses jhe\Defendant’s- instant amended Rule 3.850 Morion filed 
February 17,2019, wherein the Defendant raises only one (1) ground for relief. In Ground One, 
Defendant raises the following^ V

^ThySuprernc .Court of the United, States has recently confirmed that the 
vehicle^exertion to a warrantless seizure and search of an automobile under the 
Carroll Doctrine does not apply on private residential property demonstrating that die 
i?sue Mr. Ken- has been litigating for years has always had merit, and that under the 
doctrines of fundamental fairness and manifest injustice his convictions and 
sentences should be vacated.'

was

Out of abundance of caution, the Court shall direct a response from the State before a final 
determination. Additionally, the Court requests tee State to address the timeliness of this ground. 
£ga Fla. R. Crim. P. 3.850(b)(2) (the fundamental constitutional right asserted was not established 
within the period provided for herein and has been held to apply retroactively; and the claim is made 
within 2 years of the date of the mandate of the decision announcing the retroactivity). Defendant 
submits in his motion that because the Supreme Court has just recently confirmed that Mr. Kerr’s
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inte^ipnoftebxisdng^laW was correct all along, he;is requesting relief now pufsUahtto
^icuteThS, T55 ifd JS?-* in^USti“ d0Ctrines: Thus, Defendant maintains and 
articulates that this is.a facially sufficient claim, which procedural bars are not applicable,including

Therefore, it is

ORDERED AND ADJUDGED as.follows:

T^^eftnd^nt's Amended MolibnTprPost.Gpnviction.Relicfi'shere.bv'jDENIEDrlN PART"
WFTHPRKUDJGE.^0 'Ground' Qjicinitiail^iahedsin-hisRulfe’^/sd-fito-tic&i' filed-Aiigust 
27,^201-8 which alleged newly disodvered-evideiice which Wa^fere&er-ab^ddne'a;by the 
S)^dn'hlS ®UbSeqUem art6nded is> hohfinaChonappcal.able,

2. The .State Attorney’s 'Office shall RESRblTOQ.th^l^ati0ns; raidSdNn Defendant's 

amended motion -filed February 17^1^t^sixty,(60) days d& of this Order.
AND, ^RDERED^n^chambers, Gdlhgun-County:,-nf

i

<y

%

§Iflg|^i§lilsi
\ 0

2019*

- 1 a) A a J^t[ J
Wendy-Stritjrland^Judiciai Assistant
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