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QUESTION IN A WAY IN COWFLICT WITH THE DUE PROCESS CLAUSE

QUESTION PRESENTED FOR REVIEW

DID THE ELEVENTH CIRCUIT COURT OF APPEALS DECIDE A FEDERAL
OF THE UNITED STATES CONSTITUTION?
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The caption set out above contains the

nam
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i
CITATIONS OF OPINIONS AND ORDERS

IN CASE
|
|

The Supervised Release revocation hearing {

was held io the United States District Court for 1

i

District of Alabawa and is set forth in Appen?ix 4

pf-Petitioner
the Southern

‘.

The revocation proceedings of Petition?r was appealed to the

United States Court of Appeals for the Eleventh Cfi

[
affirmed the conviction in all respects in an;opii

United States v. Salters, 2011 U.S. App. LEXI$ 255

and set forth in Appendix B. !
f
The denial of rehearing/rehearin en ba?c i1

25, 2021),

States court of Appeals for the Eleventh Circ&it i

|
but is set forth in Appendix C. |

JURISDICTIONAL STATEMENT

The judgement of the United States Court of
!

rcuit, which
on reported at

79 (11th Cir. Aug.

the United

s not reported,

Appeals for

the Eleventh Circuit was entered on August 25J 2031. Rehearing was

gought and denied on December 25, 2021. The jérisdiction of tuis

Court is invoked under 28 U.S.C. § 1254(1).

f

CONSTITUTIONAL PROVISIONS AND STATUTES INVOLVED

The Fifth Awmendwent, United States Conétitution provides:

i

No person shall be held to answsr for a cap
infamous crime, unless on a presentment or

- Grand Jury, except in cases arising in lthe
forces, or in the Militia, when in actual s
war or public danger; nor shall any person
same offense to be twice put in jeOparQy of
shall be cowpelled in any criminal case to

bimself, nor deprived of life, liberty, or
due process of law.... '

ital, or otherwise
indictmwent of. a
land or naval
ervice in time of
be subject for the
life or limb; nor
be a witness aginst
property, without




- | ASTATEMENT OF:THE. CASE

The facts necessary to place in their detti

now raised can be briefly stated: :
5
In 2009 Erskine D. Salter was sentenceq to

i
followed by 8 years of supervised release (SRT) up

to a 21 U.S8.C. § 846 conspiracy to violate 21§U.S.
!

possession with intent to distribute wore thag 500
|

There was no direct appeal. Ouv October 20, 2017, S

SRT, subject to the standard conditions of reﬂease
i

On October 6, 2020, the probation offi#e pe

- |
[Appeundix D] to revoke Salter's SRT alleging he vi
{
|

I
"The defendant shall not cowmit anotheﬁ fed
local crime. In that on or about January 20
until July 2019, the offender engaged in co
Conspiracy to Possess with Intent to Distri
and Mari juana ion violation of 21 U.S.C. § 37
Intent to Distribute Marijuana in violation
841." ~

conditjons:

"The defendant shball not cowmit another fed
local criwe. Ivn that, on January 10, 2020,

found to be trafficking Opium, in violdtion
the Alabama Criminal Code, a Class 4 f%lon

"The defendant shall not comwit another fed
local crime. In that, the offender possgesse
about July 12, 2019, the offender possqssed
about July 12, 2019, the offender possessed
amounition.” ’ '

I

“The defendant shall not associate witﬁ any
io criminal activity, and shall not asgoci

convicted of a felony unless granted verwmig
the probation officer. In that, the offendd
Paul Antonio Burke, Jr., a convicted félon,
occasions frow March 2019 until June 2019 w
of the probation officer."

ng the gquestions

120 wonths imprisonment,
on bhis guilty ples

. § 841(a)(1),
grams of cocaine.

alter began serving
titioned‘the court

olated the following

eral, state or

19 and continuing
nduct constituting
bute Cocaine

nd Possession with
of 21 U.S.C. §

eral, state or
the offender was
of 13A-12-2%1 of

eral, state or

d a firearm on or
a firearwm on or
a firearm and

persons engaged
te with any person
gion to do so by

r associated with
on wmultiple
ithout vermission

i
|




s - Ppior - to-the-revocation hearingymSalter-pove
i

that the government disclose the identities of ithe

1nformants who provided authorities with 1nformat10

alleged violations. (doc. 114). He also moved to ex
F

Departwent of Forensic Science (ADF3) report whpcb
found on a Dlstol was likely Salter's., (doc. 115).

objected to the governwent's plan to offer the PNN
without testimony from the forenmsic expert who prod

v

Both the disclosure motiou and the DNA motion w?re

Salter's renewed objections were again denied dhrin
|

The district court denied the wotionm to pisc

of the confidential ioformants on the basis thaﬁ th

confidential
h relating to the
rlude an Alabawa

boncluded that DNA

report in evidence

1ced it. (Id.).

<

v

court statements were "... being offered not for the truth of what'e

being said, bub to explain why the officer did what

i
confidential inforwant hearsay "in the sense that I

which is to explain why he may bave gone out to!be
Q 1
!

. .
at certain tiwes to wake observations and not reall]
)

credence to what he might bave been told." (Id.).

Mobile County Sberiff's narcotis investigator Jobn McLain was the

goveruvment's privcipal witness at the revocatioﬁ hearing.

|
|
!
1/ Salter objected when Deputy McLain first testifi

inforwant hearsay. The court overruled the objeetio
standing objection to this testimony.” (doc. 140).

e el
[

they did." (doc.

told yoﬁ I would,

In certaion places

Y giving a lot of

but gave Salter

benied. (doc. 140).
r the bearing. (Id).

lose the identities

140).
At the conclusion of the bearing the court emphasizéd that he took the

'ne in liwmine wotion

e inforwants' out of

His testimony

d about confidential

a

0 -the-court to require-.

1/



their drug case. (Id.).

-~largely.-tracked.-information..in.an.affidavit he. 'had.

2/

search warrants. (Gov't Ex. 1, doc. 125). Th% Mc I

adwitted over bearsay objection. (doc. 140).

1

M%Lain
|
confidential informants at various times proviqed i

salter's drug aotivities;B/ Mclain used the infioman

investigate Salter's fravels, asgociations, ané act
2018 to July, 2019, and to prepare the search éarra
testified that on several occasions he saw Saléer a
who had been convicted of a drug offenée, togeéber

|

ciroumstances.4/ (doc. 140). MelLain érranged fqr an

controlled buy of a swmall amount of wari juana firow

concluded frowm these observations that Salter'sicond
with drug trafficking, however Salter was not cﬁarge
(doc. 140).

In July 2019 Mclain executed a search waﬁrant
Saltgr's girlfriend, Britney Williams aﬁd found;a_pi

!
the wattress in the waster bedroom used by both [Will

The Alabama Department of Forensic Sciences (ADﬁS) a
from the pistol.'’ McLain, over objection, testilfied
concluded that there was a one in 357 trillion chanc

ou the pistol was left by someone other than Saﬁber.

used.to-obtain State .. ... .
ain affidavit was

testified that three
nformation about

ts' information to
ivities from December
nt affidavit. McLain
nd Paul Burke, Jr.,
under suspicious
informant to wake a
Salter.S/ McLain

uwet was counsistent

d with any crimes.

at the residence of
stol which was under
iame and salter.6/
nalyzed DNA taken
that the ADFS

e that the DNA found

McLain is not a DNA

18 Breydon Court, in Mobile, Salter's girlfriend's

esidence which Salter

2/ Search warrants were executed on July 12, 20%9, Et three locations:

gave the USPO as his address of record: 210 Pat?ici
Salter's father's residence: and 311 Snyder Driwe,
residence. !

3/ Ioforwant 2's information was relayed to
(doc. 140). Ivfowants 1 and 3 were McLain's

McLain
sources

1
1
5 :
;

Avenue,
Prichard,

Prichard,
bis mother's

by another devputy.
who were working off

1
{
i
!
'
'




scientist who prepared the DNA analysis reportldid
‘revocation bearing._Tbe ADFS report was admittéd iy

objection.®’

USPO Brandi Broome testified, over bearsay (g

dugust 2020 she learned that durivg a Jaduary ?020
|

County authorities had seized seven pints of codeiq

Switb, one of her probvationers. Broome then qu%stic
|

testified, over hearsay objection, that Smith told
|

asked bimw to travsport the codeinme frow Texas %o Al
not testify at the revocation hearing. 'The court ad

over objection, Swith's written statewent about the
10/ |
|
|

Salter testified at the hearing that heiwas

preparded at Broome's direction.

surveillance. He denied involvement in drug activit

not testify at the

to evidence over

bjection, that in
traffic stop Mobile

e gsyrup frow Jermwaine
ned Swith. She

her that Salter had

9/ Smith Jid

abama.
mitted into evidence,

codeine, wbich was

aware of McLain's

y and offered

innocent explavations for the activities which MclLgin descrived, Salter

specifically denied asking Smitu to tfansport codef

ne syruo.

Salter testified that he knew Britney Williams owned a gun, bdbut

sald be was unaware that a pistol was in the résidence. He .said Williaws

4/ The revocation petition alleged that Salter's as
who had been convicted of a drug offense, was a SRT

57 McLaion did not witness the warijuana exchange, Y

gociation with Burke,
violation.

the infomant before and imwmediately after the buy gnd recovered wari juana.

1

6/ Williams claimed ownership of the pistol. (Def.

7/ The report concludes that "The probability of iny
unrelated individual [other than Salter)] as a éoter
the mixture of genetic traits detected iv the wajor
is aporoximately 1, of 357 trillion (3.578+14) Cauc
"1 of57.8 trillion (5:788+13)~African American-lindi

|

Ex. 1 doec. 125).
cluding a randomn,

tial countributor to
cowmponent of Item 18

agian individuals and
viduals." -(doc-.- -125) .-

ut testified he searched




|
]
1
!
-

|
normally kevt it in one of her vehicles. Salter denied bandllng tbe

. |
gun and bad no explanation for the reported presence of bis DNA ovw it,.

Salter adwmitted to association with Paul Burke'11/ and to uwauthorized

N, E—

out of state travel to take his girlfriend to Migsissippi airport as

well as traveling to Orlawndo, Florida.

Defeuse counsel conceded that Salter wasg in tecbnical violation of
I

ZRT, but argued that the governwent failed to prove that Salter committed

[
drug offenses or possessed a firearw. "We're not sHiraying away from that

he violated bis provation (sic). But it's a gr%de 4, it's a grade C,

and we reguest that." (Id.).
The court revoked Salter's SRT and impoeed a 57 wonth sentence
to be followed by eight years of supervised reyease. (doc. 126). A 57

month revocation sentence is the bigh end of tﬁe U.5.8.G. guideline

range for a Grade A violation for a person in Crimimal History Category
i

of V. U.8.8.6. § 7B1.4(a). The .court said the ﬁ57 months [sentence] is
because of the fact that you were continuing to deafl drugs while you
were under supervisioo and your possession of a firparm, which indicattes

to me you're a danger to the cowmupnity." (doc. 140)|
[ i

8/ Salter's possession of the firearwm is allegeﬁ as| two grounds for SRT
revocation. (doc. 104) !

9/ Salter was pot charged in counnection with the cofeine gyrup. (8oc. 140).
However the revocation petition alleged that Salter|violated SRT as a
result of Swith's possession of the code:ne.

|
"On 1/9/20 I was contacted by Erskine Salter "EJ”. We Jdiscussed
that I was in Houston, TX with my Jjob. He asked wme to do him a
favor and pick up codeine syrup frow onel of his associates. I

agreed and transported sevem 16 ounce contaimers of codeive
syrup frow Houston TX to Alabawa. I was stopIed from tbe
MobiTe "County Sheriff's Departwent on fbe interstate. N |

10/ Smitn's statement reads iv principle part: |

l
i
{
i
I
{




Salter filed a timely appeal and raised

Whether the revocation judgment and
vacated where the district court adm
over objection, critical hearsay tes
eveldence, but:didinot. weigh .Salter'
adverse witnesses' unavilability as
process, BRule %2.1(b)(2){(C) Fed. R.
United States v. Fragzier, 26 F.3%3 11

sent
itte
timo
s.ri
requ
Crim
0 (1
On &ugust 25, 2021,

a panel of the Elevienth

by
ence
tric

and even if the dis

e er

the district court did wot abuse itg discretio
supervised release or imposing a 57-wonth sent
adwitted hearsay evidence,

error in adwitting testiwony and. affidavit,. th
because properly adwissible evidence establis&ed t

el
|
|
|

t

WAY IB CONFLICT WITH THE DUE PROCESS
STATES CONSTITUTION

|
|
|
1

The pawnel's determindblion .that introdu@tion

committed the associated violations. See Appendix
probation: officer's testiwony, and. affidavit:of.th
not inadwissible without the right to confromt vio
process rights and Fed. R. Crim. P. 32.1(b)}(2)(C).

g

!

!
told (the officer] that I had 7 pints of co
in wy cooler and T was transporting it!for

|
I was released and the syrup was seized. I
the inforwmation regarding the seizure of th
to my provation officer until [8/62020] ...
conversations with MCSO deputy Clinton Law
bim of the times and locations that Erskive

Burke, Jr. were engaged in illegal drug| act
Ex. 3 doc. 125). :

© Y1/ -Salter*s association thh“Paﬁl“Bﬁrke“ig“éIiégé
SRT revocation for association with convicted feloi

i
THE COURT:OF :APPEALS:.HAS.DECIDED:ACFEDERAL
GALUS
|

eoce should be

J -into evidence,
Ny and docuwentary
chbi.to confront
ired by due

P., and
1th Cir.

1994).
Circuit held
revoking Salter's
baéed on improperly
t court did cowmit
ror. was.harmless
hat Salter bhad

B at 5.

"QUESTLEON IN: A °
[E OF THE UBNITED

of DNA report,
e probationer was

lated Salter's due

deine syrup
Erskine Salter.

did vot disclose
e codeine syrup
I had multiple
and I advised
Salter and Paul
ivity." (Gov't

d as 8 basis for
ns. (Doe. 104)




Ty, ARGUMENT FOR ALLOWANCE OF WRIT

This case illistartes the errosion of 'the

set-out in Morrissey v. Brewer, 408 U.S. 4171(197

minimum requirewents of the Jdue process"” in parol

!
include "the right to confront aund cross-exaqine

due process right
2)(holding: that "the
¢ revocation proceeding

adverse witnesses").

In Morrissey v. Brewer, the U.S. Supr%me Qourt established the

. I
winimum requirements of due process in parole reviocation hearings.

Among these requirements, a parolee must havq the

right to confront and

cross-examine adverse witnesges (unless the bearing officer specifically

finds good cause for not allowing confrontatilon).

Subsequent to

Morrissey, Congress abolished parole and esatblished the current sustemw

of supervised release. Morrissey's due proce%s mipimum rights have

been applied to supervised release revocatioq hearings.

In articulating the Morrissey standard, apjpellate courts have

established a two-step inquiry, Courts start @y deterwining if the
|

supervisee's right to confront witnesses has been

|

implicated. Norwally,

tbat weans courts look at whether the districh copurt actually admitted

bearsay. For the second step. courts look to whether the Governwent has

shown good cause to overcome the defendant's right to counfront the

|
hearsay declarant arrayed against bhim. To determipe good cause, courts

i
are required to welgh the supervisee's interekt i

‘
i

particular witness against the CGovernment's p%off
denying the coonfrontation. In this weighing, ihe

prevail when the hearsay testimony has stronglind

n confrontation of a
ered reasons for
Fovernment way also

icia of reliability.

Since grade A violations require the revocation of a supervised

release, U.S. Sentencing Guidelines Manual § 7B1.

9

5(a)(1)(2018), a




|
|
i
i

supervisee's interest in confrontation is heightened when such

violations are at issue.
In determining whether the Governmentihas shown good cause to
!
overcome the defendant's right to confrontation jn a supervised release

|
revocation hearing, inferential conclusions frowm|the testiwmony and the

documentary evidence are sufficient to evaluéte gand find good cause.
t

Here a substantial amount of hearsgay évidonce was introduced over
objection, in the form of informant statemenés contained in the.state
search warrant that was adwitted into eviden%e, testimony frow.
investigator McLain, laboratory reports, andithe affidavit of the

probationer and USPO Brandi Broome. !

The panel bolding that the error was harmless given the grade &
violations found to have been comitted disregards that the evidence
presenteditolsubstantiate thengvadeaAnuiolations was also subject to
the hearsay requirewent and challenged at tb% revocation hearing. The

objection prompted the court to state at theiclose of the evidentiary
|
hearing: !

"consciously through the government's casd -~ set .- .. 0Li.
aside the information frow the inforwants, both the

ones who caused the agent to go out and begin the
surveillance to begin with. I took it iv the sense that I
told you I would, which is explain why he |may have

gone out to be in certain places at certailn tiwes to

make onservations and not really gividg a |lot of

credence to what he might have been tﬁld." :

This sawe inforwation was relied upon;by tibe panel although
the district court would not, based on confréntation concerns. Notably,
the testiwony by Mobile County Sheriff narcoﬁics lnvestigator Joun
Meclain largely tracked the state search warr%nt affidavit he prepared
in support of 1t.lThe gearch warrant was rif% witlh bearsay that wasgs not
allowed to be challenged by cross-examinatio% and the Court failed

|
to conduct a balancing test as explained in ﬁorrissey.

10 |
!



|
|
i

The culwination of investigator McLain'@ own

produce criminal activity by a preponderance oq the

t
required in revocation hearings. McLain surveillled

f
occasions prior to the issuance of a search waﬁrant

i
observations only suggested that Salter had comtact

known to bhave a criminal record by MeclLain. McLalin's

regarding whbat possibly was occuring during theﬁe o)

speculative and cannot be deewed evidence that rise

In sum, the panel euntertained evideunce of "g

and lack of credibility"” to deduce that the prepond

|
troubling and de
l

standard had been met.
The pavel's conclusions are

by tbe United States Suprewe Court to square the ho

and its progeny with the arbitrary use of hearsay i

R

release revocation process. :
!
INTRODUCTION OF DNA REPORT

|
The veracity of the DNA report was challenge

loncluding the inability to contest several theories

explained the presence or lack thereof of Salte?'s
I

found under the wattress. Iwportantly, Salter p%ovi
|

bis girlfriend Britney Williaws stating that sh% wa
!

firearw. Testiwmony was given that USPO Brandi BFoom

Williams owned the firearw for persovnal protect?on

owner but stored it in her vehicle, Salter testﬁfie

that Salter had driven Williams to the airport prio
{
tbe residence. Investigator McLain testified tol the

firearm during the search but could offer notbibg f1
11

observations falled to
evidence as
Salter on nuwmerous

however, these

"with other -individuals
own counclusions
bservations is wholly

s to the level required.

uspicious activities:

prance of the evidence

serve counsideration
l1ding in Morrissey

n the supervised

J by defense counsel,
that may have
DNA on the gun

Jed the affidavit of

=

<

the owner of the

=)
=

was informed that
B a swall business
B and Broowe confirmed
r to the search of

discovery of the

hrther because he




lacked expertise in the field of DNA analysiskh

Salter was denied the ability to examine the report's author

or expert

Lok [P VR N

to challenge the presence of h1s DNA

In Morrissey, the Suprewe Court explicitly

regavding the theory of . transference:0%hor093xoontaminetion

identified "the

right to confrount and cross-examine adverse witnegses (unless the

bearing officer specifically finds good cause| for

"as one of several winiwum requiremeunts of due
revocation bearings.

Id at 488-89. These requiremd

the Federal Rules of Criwminal Procedure. Under 32,

entitled to "an opportunity to appear, present evi

!
any adverse witnegss unless the court determines ty

justice does not require the witness to appear." Hed. R.

|
(2)(c). o

Here, the record is clear regarding the

DN A

not allowing confrontation)

process" that apply to

tnts are formalized in
1, defendants are
dence, and question
at the interest of
32.1(b)

Crim. P,

report, the district

court weighed both parties positions by consideridg both their written

findings and oral arguments at the hearing, and the government

argued that

the expense required to produce the forensic gscientist was good cause

to proceed without him. The governwent also argued

was reliable given its preparation by the Alabawma

Forensic Sciences.
|
i

The district court also exéressly noted that,

that the report
Departwent of

even if

the DNA report was not adwissible the evidence prejsented was gtill

sufficient to reach the same result. The Appeéls Clourt fouund Salter did
!

not meet his burden of showing that the reporﬁ was

it "actually served" as a basis for the sentedce;

unreliable or that

Given that it was established at the hearing that Salter's

girlfriend Britney Williams was the legal owner of

12

the firearm, the




firearm was located in her resideunce; USPO Brdndi [Broowe was informed that

Ms. Williams owned a firearwm for personal protectilon as a small business

the residence because Ms. Williams left the stlate [for a extended period
prior to the search, there was no evidence upon whliich to base that
Salter possessed a firaerm without the unchallengeld DNA report. See e.g.

United States v. Ferguson, 752 F.3d 613 (4th Cir. 2014)(Reliability is

an iwportant factor but not a digpositive one. Relying on the statiounery
on which the report appears as evidence of relliabillity does not abviate
the requirement to show good cause. Siwilarly, thel existence of
corroborating evidence does not relieve the golvernment's burden of
proffering a sufficient justification for the jabsence of the witness.
Because there was no evidence of good cause, as Dojswell requires, the
introduction of the laboratory report was error.).
The government's proffered justification of| the expense required
to produce the foremsic scientist as good cause is| lacking when balancing

E
one of Salter's core procedural rights, See Cnawford v. Washington, 541

U.S. 36, 62 (2004)("dispensing with confrontatiion because testimony is

|

| owner but usually stored it in her vehicle; and thle firearm was inside

obviously reliable is akin to dispensing with [jury| trial because a

| defendant is obviously guilty.").

' i

; The appeal court's reasoning regarding iintrjoduction of the DNA
) |

|

|

Report cannot be sqguared with the record nor ﬂhe principles of the

’ ' confrontation clause. For this reason certiorari should be granted. See

United States v. Doswell, 670 F.3d 526 {(4th C#f. 2012).

}
13 i
|




INTRODUCTION OF EVIDENCE FRO
""BRANDI\BROOME. AND. JERMAIBE:

M USP
SMIT

Testiwony was provided by USPO Brandi Broom

that in August 2020 she learned that during a| Janp

stop Mobile County authorities had seized seven ol

from Jerwaine Swith, one of her probationers.| Brop

Swith. Broome testified, over hearsay objection, t

Salter had asked him to transport the codeinel| fro

Salter was not charged in connection with the| cod

the revocation petition alleged that Salter viola

Swith's possession of the codeine. Swith digd ?ot

revocation hearing. The court adwitted into e?ide

Swmith's written statement about the codeine wbich
i

|
: |
In this inetance, the district court faileg

Broome's direction.

right to confrontation. The Eleventh Circuit éane]
i

the resulting admissions as inforwation used @o cd
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