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CITATIONS OP OPINIONS AND OR >ERS 
IN CASE

Tbe Supervised Release revocation bearing of Petitioner 

was held in tbe United States District Court for 

District of Alabama and is set forth in Appendix o.

;he Southern

Tbe revocation proceedings of Petitioner was appealed to tbe 

United States Court of Appeals for the Eleventh C:
i

affirmed tbe conviction in all respects in aniopi:

United States v. Salters, 2011 U.S.

rcuit, which

on reported at

App. LEXIS 25'79 (11tb Cir. Aug.

25, 2021), and set forth in Appendix B.

Tbe denial of rebearing/rebearin en banc it tbe United

States court of Appeals for tbe Eleventh Circuit j s not reported,

but is set forth in Appendix C.

JURISDICTIONAL STATEMENT

Tbe judgement of the United States Court ot Appeals for 

tbe Eleventh Circuit was entered on August 25 j 20c 

sought and denied on December 25, 2021. Tbe jurisdiction of this 

Court is invoked under 28 U.S.C. § 1254(1).

1 . Rehearing was

CONSTITUTIONAL PROVISIONS AND STATUTES INVOLVED

Tbe Fifth Amendment, United States Constiti tion provides:
l

No person shall be held to answer for a cap 
infamous crime, unless on a presentment or 
Grand Jury, except in cases arising in 'the 
forces, or in tbe Militia, when in actual 
war

ital, or otherwise 
indictment of a 
land or naval 
ervice in time of 
be subject for tbe .
life or limb; nor 

be a witness aginst 
property, without

s
or public danger; nor shall any person 

same offense to be twice put in jeopardy of 
shall be compelled in any criminal case' to 
himself, nor deprived of life, 
due process of law....

liberty, or

2



‘.STATEMENT OF THE- CASE

The facts necessary to place in their setti ng the questions

now raised can he briefly stated:

In 2009 Erskine D. Salter was sentenced to 120 months imprisonment,

followed by 8 years of supervised release (SRT) upon his guilty plea
I

to a 21 U.S.C. § 846 conspiracy to violate 21 ju.S.C. § 841(a)(1),
l

possession with intent to distribute more than 50C 

There was no direct appeal.

grams of cocaine.

On October 20, 201^7, Salter began serving
i

SRT, subject to the standard conditions of release.

On October 6, 2020, the probation office petitioned the court 

[Appendix D] to revoke Salter’s SRT alleging he vi dated the following

condition s:

"The defendant shall not commit another fed 
local crime. In that on or about January 2C 
until July 2019* the offender engaged in co 
Conspiracy to Possess with Intent to Distri 
and Marijuana in violation of 21 U.S.C. § a 
Intent to Distribute Marijuana in violation 
8 41."

eral, state or 
19 and continuing 
nduct constituting 
bute Cocaine 
nd Possession with 
of 21 U.S.C. §

"The defendant shall not commit another fed 
local crime. In that, on January 10, 2Q20, 
found to be trafficking Opium, in violation 
the Alabama Criminal Code, a Class A fblony

eral, state or 
the offender was 
of 13A-12-231 of

"The defendant shall not commit another fed 
local crime. In that, the offender posqesse 
about July 12, 2019* the offender possessed 
about July 12, 2019» the offender possessed 
aromunit ion. "

eral, state or 
d a firearm on or 

a firearm on or 
a firearm and

"The defendant shall not associate witti any 
in criminal activity, and shall not asqocia 
convicted of a felony unless granted permis 
the probation officer. In that, the offende 
Paul Antonio Burke, Jr., a convicted felon, 
occasions from March 2019 until June 2019 w 
of the probation officer."

persons engaged 
te with any person 
sion to do so by 
r associated with 

on multiple 
ithout permission

3



I
I
I

-..........- Prior to-tbe-revocation hearing,

that the government disclose the identities of jthe 

informants who provided authorities with inforrolatio
t

alleged violations, (doc. 114). He also moved t'o ex
i
t

Department of Forensic Science (ADF3) report whjicb
I

found on a pistol was likely Salter's, (doc. 11*6).
|

objected to the government's plan to offer the DNA'

Sal ter-move 3 - the-court to require

confidential

c relating to the

elude an Alabama

concluded that DNA

Phe in limine motion

’eport in evidence 

without testimony from the forensic expert who prod iced it. (Id.).

Both the disclosure motion and the DNA motion 

Salter's renewed objections were again denied dtirinj the bearing.(Id) .

The district court denied the motion to disc Lose the identities

ienied . (doc. 140).were

of the confidential informants on the basis that the informants' out of

court statements were ”... being offered not for th-e truth of what’s

1/being said, but to explain why the officer did what they did." (doc. 140K 

At the conclusion of the bearing the court emphasized that he took the

confidential informant hearsay "in the sense that I told you I would,

which is to explain why he may have gone out to! be n certain places

at certain tiroes to make observations and not rfeall;r giving a lot of
c\

credence to what he flight have been told." (Id.i).

Mobile County Sheriff's narcotis investigate:- John McLain was the 

government's principal witness at the revocation hearing. His testimony

1/ Salter objected when Deputy McLain first testified about confidential 
informant hearsay. The court overruled the objection but gave Salter "a 
standing objection to this testimony." (doc. 140).

4



I

-largely -tracked -inf orroa-t ion ..-in-an -affidavit - he Ibad- used.--to~obtain State -
2/ (Gov’t Ex. 1, doc. 125). Thd Me!search warrants. ain affidavit was

admitted over hearsay objection, (doc. 140). MqLain
i !I

confidential informants at various times provided information about 

salter’s drug activities.

testified that three

3/ McLain used the infoman ts’ information to

investigate Salter’s travels, associations, and act ivities from Decemberi

2018 to July, 2019, and to prepare the search v^arra 

testified that on several occasions he saw Salt|er a
■ i

who had been convicted of a drug offense, together

(doc. 140). McLain arranged fo!r
i

controlled buy of a small amount of marijuana from 

concluded from these observations that Salter’s |cond 

with drug trafficking, however Salter was not charge 

(doc. 140).

nt affidavit. McLain

nd Paul Burke, Jr.,

under suspicious
4/circumstances. informant to make aan

5/Salter. McLain

uct was consistent

d with any crimes.

In July 2019 McLain executed a search warrant at the residence of

Salter's girlfriend, Britney Williams and found ja pi

the mattress in the roaster bedroom used by both jwill 
The Alabama Department of Forensic Sciences (ADF;S)

stol which was under
6/iaros and salter.

nalyzed DNA takena
7/from the pistol. McLain, over objection, testilfied 

concluded that there was a one in 357 trillion chanc

that the ADFS

e that the DNA found

on the pistol was left by someone other than Saliter. McLain is not a DNA

2/ Search warrants were executed on July 12, 20;19, 
18 Breydon Court, in Mobile, Salter’s girlfriend's 
gave the USP0 as his address of record: 210 Pat'rici 
Salter’s father's residence; and 311 Snyder Drijve, 
residence. !

at three locations: 
?esidence which Salter 
a Avenue, Prichard, 
3richard, his mother’s

3/ Informant 2’s information was relayed to McLain 
(doc. 140). Inforoants 1 and 3 were McLain's 
their drug case. (Id.).

oj another deputy, 
who were working offsources

5



sci entist". rtbo prepared the DN A analysis reportidid not testify at the

revocation bearing. Tbe ADFS report was admitted it to evidence over
8/objection.

USPO Brandi Broome testified, over hearsay cbjection, that in 

August 2020 she learned that during a January 2020 traffic stop Mobile ' 

County authorities had seized seven pints of codeir 

Smith, one of her probationers. Broome then questicned Smith. She 

testified, over hearsay objection, that Smith told her that Salter had 

asked him to transport the codeine from Texas to Alabama.

e syrup from Jermaine

9/ Smith did

not testify at the revocation hearing. 'The court ac mitted into evidence,

over objection, Smith's written statement about the codeine, which was
10/ Spreparded at Broome’s direction.

Salter testified at the hearing that beiwas aware of McLain's

surveillance. He denied involvement in drug activity and offered

innocent explanations for tbe activities which McLsin described, Salter

specifically denied asking Smith to transport codeine syrup.

Salter testified that he knew Britney Willisros owned a gun, but

said he was unaware that a pistol was in the residence. He said Williams

4/ Tbfe revocation petition alleged that Salter’s association with Burke, 
who bad been convicted of a drug offense, was a SHI violation.

5/ McLain did not witness tbe marijuana exchange, tut testified he searched 
the infomant before and immediately after the buy snd recovered marijuana.

)
6/ Williams claimed ownership of the pistol. (Def. Ex. 1 doc. 125).

7/ The report concludes that "The probability of ir 
unrelated individual [other than Salter] as a poter 
tbe mixture of genetic traits detected in tbe majoi 
is approximately 1, of 557 trillion (5 ♦ 578414 ) jCanc 
1 of' 57.8 ■ trill! on ' ( 5 ♦ 788+-1 3") -African American li-ndi

eluding a random, 
tial contributor to 

component of Item 18 
aeian individuals and 
viduals . ” (doc-.- 125)

6



normally kept it in one of her vehicles. Salter der ied handling the

gun and had no explanation for the reported e of his DNA on it.present
11/Salter admitted to association with Paul Burke and to unauthorized1

out of state travel to take bis girlfriend to a Mis sissippi airport as

well as traveling to Orlando, Florida.

Defense counsel conceded that Salter was in technical violation of

SRT, hut argued that the government failed to prove that Salter committed

drug offenses or possessed a firearm. "We’re not st raying away from that

he violated his probation (sic). But it’s a grade Cj
and we request that." (Id.).

The court revoked Salter’s SRT and imposed a

, it’s a grade C,

57 month sentence

to be followed by eight years of supervised release 

month revocation sentence is the high end of ttje U. 

range for a Grade A violation for

. (doc. 126). A 57

S.S.G. guideline

a person in Qriroi nal History Category
of V. U.S.S.G. § 7B1.4(a). The.court said the ”57 m onths [sentence) is

because of the fact that you were continuing to dea 

were under supervision and your possession of a fir 

to roe you’re a danger to the community.”

1 drugs while you

aarro, which indicattes

( doc . :1 40)

8/ Salter's possession of the firearm is alleged as 
revocation, (doc. 104) l two grounds for SRT

9/ Salter was not charged in connection with the co 
However the revocation petition alleged that Salter 
result of Smith’s possession of the codeine. |

10/ Sroith

Jeine syrup, (doc. 140). 
violated SRT as a

s statement reads in Drinciple part?
"On 1/9/20 I was contacted by Erskine Salter

TX with my job. Hp asked roe to do him a 
favor and pick up codeine syrup from one! of Ms associates. I 
agreed and transported seven 16 ounce containers of codeine 
syrup from Houston TX to Alabama.
MObiTe County Sheriff's Department

”EJ”. We discussed
that I was in Houston,

I was stopped from the 
on the interstate ... I

7



r

Salter filed a timely appeal and raised

I. Whether the revocation judgment and 
vacated where the district court adm 
over objection, critical hearsay tes 
eveidence, but > di d - n o t • w e i gh Salter' 
adverse witnesses' unavi1ability as 
process, Rule 32.1(b)(2)(C) Fed. R. 
United States v. Frazier, 26 F.3d 11

sentence should be 
itte3 into evidence, 
timoiy and documentary 
s^rightito confront 
requ Lred by due 
Crim. P., and 
0 (11th Cir. 1 994) .

C s ;

On August 25» 2021, a panel of the Elev enth Circuit held

the district court did not abuse its discretion by revoking Salter’s

supervised release or-imposing a 57-month sent based on improperlyen ce

admitted hearsay evidence, and even if the dis trie t court did commit

error in admitting testimony and affidavit,, the er nor. was .. harmless
i

because properly admissible evidence established tnat Salter had 

committed the associated violations. See Appendix B at 5»

THE COURT . OF APPEALS -HAS .DECIDED! A' FEDERAL 
WAY IH CONFLICT WITH THE DUE PROCESS CALUS 
STATES COWSTITUTIOH !

-QUESTION"’IW A v 
E OF THE UHITED

The panel's determination-that introduction of DNA report, i'

probation- officer’ s testimony, and. affidavit>of .the probationer was

not inadmissible without the right to confront violated Salter's due

process rights and Fed. R. Crim. P. 32.1(b)(2)(C).

I
told [the officer] that'I had 7 pints of co 
in my cooler and T was transporting it for

deine syrup 
Erskine Salter.

I was released and the syrup was seized:. I 
the information regarding the seizure o!f th 
to my probation officer until [8/62020]: ... 
conversations with MCSO deputy Clinton Law 
him of the times and locations that Erslrine 
Burke, Jr.
Ex. 3 doc.

3id not disclose 
3 codeine syrup 
I had multiple 

and I advised 
Salter and Paul 

were engaged in illegal drug activity." (Gov't 
125 ) .

11/ Salter' s* association with Paul Burke is allege 1 
SRT revocation for association with convicted

as” a basis 'for 
if elohs . ( Doc . 104)
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ARGUMENT FOR ALLOWANCE OF WRIT

This case illistartes the errosion of the 

set-out in Morrissey v. Brewer, 408 U.S. 4171(191 

minimum requirements of tbe due process" in taro] 

include "tbe right to confront and cross-examine 

In Morrissey v. Brewer,

minimum requirements of due process in parole rev
I

Among these requirements, a parolee must have tbe 

cross-examine adverse witnesses (unless tbe b'eari 

finds good cause for not allowing confrontation). 

Morrissey, Congress abolished parole and esatiblis
S
i

of supervised release. Morrissey's due process mi
►

been applied to supervised release revocation bea

due process right 

2)(bolding: that "tbe

e revocation proceeding 

adverse witnesses"), 

tbe U.S. Supreme dourt established tbe

ocation bearings.

right to confront and

ng officer specifically 

Subsequent to

bed tbe current sustem

nimum rights have

rings.

In articulating tbe Morrissey standard, ap 

established a two-step inquiry, Courts start

pellate courts have

jby d

supervisee's right to confront witnesses has [been

etermining if tbe

implicated. Normally,

that means courts look at whether tbe districlt co 

hearsay. For the second step, courts look to whet

jrt actually admitted

■)er tbe Government has

shown good cause to overcome the defendant's righ|fc to confront tbe 

hearsay declarant arrayed against him. To det!ermi ■)e good cause, courts 

are required to weigh the supervisee's interejst i i confrontation of a 

particular witness against the Government's pjroff ?red reasons for

denying the confrontation. In this weighing, 'the 

prevail when the hearsay testimony has strong' indicia of reliability.

Since grade A violations require the revocition of a supervised ■ 

Sentencing Guidelines Manual § 7B1. 5(a ) (1 ) (2018 ) , a

Government may also

release, U.S.

9



supervisee’s interest in confrontation is heightened 

violations are at issue.

In determining whether the Government!has 

overcome the defendant’s right to confrontation 

revocation hearing, inferential conclusions from

when such

shown good cause to 

n a supervised release 

the testimony and the

documentary evidence are sufficient to evaluate and find good
i

Here a substantial amount of hearsay evidence was introduced

cause.

over

objection, in the form of informant statements contained in the.;State 

search warrant that was admitted into evidence, 1estimony from'j 

investigator McLain, laboratory reports, and ! the affidavit of the

probationer and USPO Brandi Broome.

The panel holding that the error was harmless given the grade A 

violations found to have been comitted disregard? 

presented:itoisubstantiate theogradeoAnviolation8

that the evidence

was also subject to

the hearsay requirement and challenged at the relocation hearing, 

objection prompted the court to state at thejclos 

hearing: j

The .

e of the evidentiary

”con sciously through the government 
aside the information from the informants, 
ones who caused the agent to go out and be 
surveillance to begin with. I took it in t 
told you I would, which is explain why he 
gone out to be in certain places at certai 
make onservations and not really givirjg a 
credence to what he might have been told.”

This same information

-- set 
both the 

gin the 
he sense that I 
may have 
n tiroes to 
lot of

s c as €

was relied upon jby t 

the district court would not, based on confrontat

he panel although

ion concerns. Notably,

the testimony by Mobile County Sheriff narcotics 

McLain largely tracked the state search warrant a 

in support of it. The search warrant was rifej wit 

allowed to be challenged by cross-examinationj and
i
i

to conduct a balancing test as explained in Morri

investigator John

ffidavit he prepared

h hearsay that was not

the Court failed

ssey.

10



The culmination of investigator McLain’s! own
i

produce criminal activity by a preponderance ofj tbe 

required in revocation bearings. McLain surveiljled 

occasions prior to tbe issuance of

observations failed to

evidence as

Salter on numerous

a search warjrant

observations only suggested that Salter bad cojtact
, however, these

with other individuals

known to have a criminal record by McLain. McLalin's 

regarding what possibly was occuring during these o
i

speculative and cannot be deemed evidence that rise

own conclusions

bservations is wholly

to the level required.3

In sum, the panel entertained evidence o f "s jspicious activities

and lack of credibility" to deduce that the prepond trance of the evidence

standard had been met.

The panel's conclusions are troubling and de
i

by the United States Supreme Court to square tbje ho 

and its progeny with the arbitrary 

release revocation process. : i

3erve consideration

Lding in Morrissey

of hearsay ii the superviseduse

IHTRODUCTIOH OP DIVA REPORT!

The veracity of the DNA report was challenged by defense counsel, 

including the inability to contest several theories that may have

explained the presence or lack thereof of Salter’s t)NA on the gun
i

found under the mattress. Importantly, Salter ppovi
I

his girlfriend Britney Williams stating that sh|e
i

firearm. Testimony was given that USPO Brandi Broom

ded the affidavit of

3 the owner of thewa

? was informed that

Williams owned the firearm for personal protection 

owner but stored it in her vehicle. Salter testified and Broome confirmed 

that Salter had driven Williams to the airport prio’ to the search of 

the residence. Investigator McLain testified toj the 

firearm during the search but could offer nothihg f

is a small business

discovery of the

irtber because he
1 1



lacked expertise in the field of DNA analysis;

Salter was denied the ability to examine t le report's author

or expert "regarding the theory-of;transferenc
! ' .. I,!,. ..

to challenge the presence of his DMA.
e o »- cross, contamination

In Morrissey, the Supreme Court explicitly 

right to confront and cross-examine adverse w 

hearing officer specifically finds good cause 

"as

identified "the

tnesises (unless the

for not allowing confrontation) 

process" that apply to 

revocation hearings. Id at 488-89. These requirements are formalised in

one of several minimum requirements of due

the Federal Rules of Criminal Procedure. Under 32 1 , defendants are

entitled to "an opportunity to appear, 

any adverse witness unless the court determines tV 

justice does not require the witness to

present evidence, and question

at the interest of

appear." led. R. Crim. P. 32.1(h)

( 2 ) ( C ) .

the record is clear regarding th«j DNi? report, 

court weighed both parties positions by considerin 

findings and oral arguments at the hearing, and tb 

the expense required to produce the forensic s 

to proceed without him. The government also argued 

was reliable given its preparation by the Alabama 

Forensic Sciences. The district court also
i

the DN A report was not admissible the evidence' 

sufficient to reach the same result. The Appeals C 

not meet his burden of showing that the report!
I

it "actually served" as a basis for the sentenice.

Given that it was established at the hearin 

girlfriend Britney Williams was the legal owne

Here, the district .

g both their written

e government argued that

c i en tist was good cause

that the report

Department of

ly noted that, even ifexpress
i

presented was still

ourt found Salter did

unreliable or thatwas

g that Salter’s

r of the firearm, the

1 2



firearm was located in ber residence; USPO Bra ndi Broome was informed that

Ms. Williams owned a firearm for personal prot ecti on as a small business

owner but usually stored it in ber vehicle; and tb e firearm was inside

tbe residence because Ms. Williams left tbe st ate for a extended period

prior to tbe search, there was no evidence upon wb 

Salter possessed a firaerm without tbe uncball

icb to base that

enged DNA report. See e.g.

United States v. Ferguson, 752 F.3d 613 (4th C 2014)(Re 11ability isir.

an important factor but not a dispositive one. Rel ying on tbe stationery

on which tbe report appears as evidence of rel iabi lity does not abviate

tbe requirement to show good cause. Similarly, tbe existence of

corroborating evidence does not relieve tbe go ment's burden ofvern

proffering a sufficient justification for tbe abse nee of tbe witness.

Because there was no evidence of good cause, a s Do swell requires, tbe

introduction of tbe laboratory report was error. ) .

Tbe government’s proffered justification of 

to produce tbe forensic scientist as good cause is 

one of Salter’s core procedural rights. See Crlawfo

the expense required

lacking when balancing

rd v. Washington, 541

U.S. 36, 62 (2004)("dispensing with confrontation because testimony is

obviously reliable is akin to dispensing with jury trial because a

defendant is obviously guilty.”).

Tbe appeal court's reasoning regarding 'intr 

Report cannot be squared with tbe record nor the p

oduction of tbe DNA

rinciples of tbe

confrontation clause. For this reason certiorari should be granted. See

United States v. Poswell, 670 F.3d 526 (4tb Ci 012) .r. 2

13



IHTRODUCTIOH OP EVIDEHCE PROM US 
BRANDI. BROOME AND JERMAINE.

PO
SM1T 9

Testimony was provided by USPO Brandi 

that in August 2020 she learned that during 

stop Mobile County authorities had seized 

from Jermaine Smith, one of her probationers.

Smith. Broome testified, over hearsay object!

Salter had asked him to transport the codeine 

Salter was not charged in connection with the 

the revocation petition alleged that Salter v 

Smith’s possession of the codeine. Smith did jiot 

revocation hearing. The court admitted into evidence, 

Smith's written statement about the codeine 

Broome’s direction.

Broone over hearsay objection,

Jan jary 2020 traffica

en pints of codeinese v syrup

Bro >me then questioned

cn, ;hat Smith told her that

fron Texas to Alabama.

codoine syrup. However,

ola^ed SRT as a result of

testify at the

over objection,

which was prepared at

In this instance, the district court failec to balance Salter’s

right to confrontation. The Eleventh Circuit 

the resulting admissions as information used to 

provide context for what prompted the officer's ir
I

Salter’s probation violations. j

panel, however, amounts

cc rroborate and

vestigation of

It cannot be seriously disputed that withoi 

statements of Jermaine Smith and testimony by USPC 

event there is not a iota of evidence that Salter 

of 13A-12-231 of the Alabama Criminal Code. The Di 

Court of Appeals cloke there position in the harm]

t the unchallenged

Broome about this

engaged in violation

strict Court and

ess error doctrine to

negate the stripping of Salter s confrontation right.

considering the importance and deeply-rooted histc 

right to confrontation, its violation is much

Furthermore,

ry of the constitutional

substantive than themore

14



type of technical or nominal error that original] 

harmless error standard. The Supreme Court descri 

cross-examination as

y motivated the

bed the right to

"the constitutionally presci 

assessing reliability." The Supreme Court's reasc

ibed method of

ning in Crawford

illustrates the idea that stripping a defendsnt c 

right may create significant harms that are invis 

Even if a defendant

f the confrontation

ible after the fact.

may seem obviously guilty. Tb 

revocation hearing and not trial does not detract
e fact that it is a

from its rationale.

THE QUESTIOHS RAISED IN THIS WRIT AE E IMPORTANT

The Eleventh Circuit has decided, a imports
i

federal law that is contrary to the United Stjates 

gurantees and should be addressed by this Court.
I

Every year thousands of revocation hearings
I

nationally in Federal District Court's across the 

of hearsay evidence to substantiate alleged viola 

of supervised release is a important issue wilth w

nt question of

Constitution's

are conducted

country. The use

bions of the terms

ide reaching implications.

CONCLUSION

This petition for writ of certiorari shoul 3 therefore be granted.

Res )ectfully submitted,
1 ry*q

ERS JINE D. SALTER 
#10591-003

A A-/"]
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