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IN THE

| APPELLATE COURT OF ILLINOIS

I o e e

SECOND DISTRICT

PEOPLE OF THE STATE OF ILLINOIS,

) .- Appeal from the Circuit Court
, . ) . of McHenry County.
. Plaintiff-Appellee, )
- , |
v. ) No. 17-CF-611
, )
ADAM C. MORRIS, ) Honorable
. ) Sharon L. Prather,
" Defendant-Appellant. ) Judge, Presiding.

Justices Birkett and Brennan concurred in the judgment.

ORDER

1 ¥\ Trial court did not abuse its discretion in refusing to adniit hearsay statement made
by co-offender to an inmate in the county jail, and alleged inconsistency between
jury’s verdict convicting defendant of first-degree murder and its failure to find that
defendant discharged a firearm for purpose of sentencing enhancement did not
afford basis to grant relief to defendant.

. JUSTICE HUDSON delivered the judglﬁent of the court. _
12 [. INTRODUCTION

13 Following a jury trial in the circuit court of McHenry County, defendant, Adam C. Morris,

was convicted of first-degree murder (knowing), a second count of first-degree murder (felony

murder), armed robbery, burglary, and unlawful posséssion of a weapon by a felon. He was

sentenced to consecutive prison terms of 38 years (knowing murder), 26 years (armed robbery),
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and 7 years (burglary) The trlal court declined to nnpose a sentence for the felony-murder ‘
conviction on one-act, one-crime principles. See People v. Arts, 232 [1L. 2d 156, 161 (2009). He

was also sentenced to a concurrent 4-year term of imprisonment for unlawful possession of a

weapon by a felon He now appeals

On appeal, defendant raises two main issues. First, he contends that the trial court erred in
excludlng as hearsay testlmony that would have supported his claim that he did not partlcipate in
--the crime: Second, hc asserts t‘xat the jury’s ;ﬁ-ndmg of guﬂ’g;gcgardmg_-ﬁrs‘t-degree _-,murger_-_;js;_
inconsistent with its tallure to find that he personally discharged a firearm during the offense. For
. - - the reasons that follow, we affirm. |
95 . I BACKGROUND

‘,[ 6 _ tendant s convlctlons arise from an mcxde"\t oc ufrtng_ on’ May ”7 ”017 Defen-dant

along Wlth others was aIleged to have gone to the house of his cmployer w1th the intent to'commit
" atheft. He entered that residence, the State alleged, en;i ;rn'lle. thenl"e pers.on-a_l-l.y‘ dlseha;gec;a ﬁ_rearm o
~“which resulted-in the shooting death of Donald Jouravleff. The State further alleged that he als_o:" T
took U.S. cuneney'py use of force from Donna Mills.
7 - At trial, the following evidence was adduced (witnesses whose. testimony is solely
foundational_fegarding various exhibits is omitted). Grant Havens first testified that he was-a 911

operator. He received a call from a woman at approximately 1 a.m. on May 27, 2017. The woman

stated that there-was a home invasion and her husband had been shot.

18 - Officer Timothy Bengston of the McHenry County Sheriff’s Departinerit:testified that he

was kamg with Deputy Kuczek, a recruit, on May 27,2017. They 1esp0nded to the crime scene;

parklng half a bIock away. They approached the house. Bengston could hear a female calllng for

help. They entered and observed Mills applying pressure to Jouravleff's neck: Jouravleff was




2021 IL App (2d) 190514-U

bleeding: Bengston observed ashell casing on the floor. Deputy Kuczek testified consistently with
Bengsth: '

59 - -Officer Kevin Bymes, alsolof; the McHenry County Sheriff’s Department; testified that he
responded to the crime sceﬁe on the night of the incident. While enroute, he observed a white male
Walking-in't_he area. He detained the individual and identified hixﬁ as Timothy Reiter. He '_released
Reiter. E;‘yrnes continued to the crime scener. Subsequently, Byrnes. drtl)ve’Mills to the hospital'.'
910 . Timothy Reiter ;chen tesltiﬁed that around 11:30 p.m. on May 26, 2017, or 'perhaps later, he

left his homie to go to a local tavern. He walked and was alone. On his way there, he passed three

individuals, who were also walking. He did not know them, and they exchanged a brief greeting.

1

The bar Was closed. Reiter decided to walk to another tavern. He was passed by an older, dark-
colored SUV; R'eiter'ass.umed it was op'ergtec_i by the thrlee individuals he had passed on the étreet.
The \-/ehivcle had a loﬁd mutfler. While walking to the second tévem, a police officer detained and
searched him. On cros‘s-examination, Reiter statéd that he could not see inside the SUV that passed
him;'He participated in photographic lineups, but was unable to identify anyone. On redirect-
examination, ﬁe stated that the three individuals he passed on the str‘eet_were all white.

1 11_ William Lynch, who resided in the neighborhood of the crime scene, testified that he
“heafd a pop, pop” between 12:30 a.m. and 1 a.m. on May 27, 2017. He looked out the window.
He heard w_hgt sounded like a man and woman arguing. Subsequently, a truck “sped by.” It was a
dark-colored vehicle with a loud exhaust. The headlights were off, though the driver-was using the
turn i,ndicator. On cross-examination, Lynch stated that he could not see inside the truck.

912 Travis Wolthausen testified that he was a paramedic with the Nunda Rural Fire Protection

District on May-27, 2017. He responded to the crime scene along with two other paramedics. They

went inside and observed the victim. He was conscious but unresponsive. Wolthausen observed

-3-
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that J ouravleff had suffered fou1 gunshot. wounds He was not sure Whether they were entrance or

exit wounds. They transported Jouravleff to the hospltal, amvmg at 1:33 am. On cross-

examination, Wolthausen testified that he did not know who shot Jouravleff.”

{13 Donna Mills also testified for the State. Mills stafed that she was the president of A Best

Movers. The company’s office was in the basement of her home, which is located in McHenry. In

May 2017, she had two primary drivers, Roy Daniels and Joe Ronzio. Jobs were assigned to the

~__drivers, and it was lcft up to them how to coniplete their work. Sometimes, the drivers would hire=  ~ - - -

their own suocontréctors. Typically, the drivers would com-e to the ofﬁce'oh Wednesday and
Saturday to get new jobs and drop off money or documents (credit card payments_) from completed
jobs.

-9 14 . On Ma_jt 26, 2_{)! Mxlls met- w:*h the drlvers Daméio brought ‘his "rew thh l'um “'hlch

included Mike Pierce, M]ke Leam, and defendant. Damels- was going on vacatxon, and hlS crew

e — e - . oL . P it e e e - L

was going to handle jobs while he was gone. Mills went over next week’s jobs with the drivers.. 77

" During the meeting, Daniels gave Mills approximately $3600 in cash.
915 Jouravleff, Mills’ husband, returned home at some point, and the two went to bed about 9
~p.m. Later, they were awoken by a tapping on their from door. Jouravleffran downstairs, and Mills
went to the bedroom window. She saw someone hiding in the bushes near her deck. She could not
see wh the person looked ik, but noted le was wearing a dark colored cot that was “pufty”
Jand “shiny."’- Millls tapped on the Wlin;dOW, and she heard one of her 'dogs bark. Then, she heat'd
gunshots, and someone ran up the stairs. She tried to call for help on"the hallway phOne, but
someone came up behind her and took it from her. Mills was pushed into the bedroom. She

obsewed that the pelson who pushed her was black. He had a green scarf coverlng ‘much of his
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face. The man held a gun to her head and told her to be still and she would be okay. Mills described
. the man’s-voice as “bluesy” and as “a black voice.”
16 Mills told the man that she had money. The man ye]led down the stairs and asked if the

others had found the money. The man instructed Mllls to show him where the money was. They

walked downstairs. As they passed through the kltchen Mllls saw another man who also had a

Yy

gun. The second man was small, white, and wore boots. They went to the basement, and Mills was
dxrected to go into her ofﬂce Milis gave her money to the men and after threatemng her further,
they left. She heard the men runmng up the StalI’S and the whlte man said, “[T]h1s is for Joey VA
MIllS called 911.

17 Mills then went to Jouravleff. He wae lying on his side in thelfoyer. His ;‘eyes were fixed;
and his mouth was slack open.” She gota dish towel and attempted to apply pressure but she was
unsure where the bIeedmg was coming from The police amved first, and then paramedxcs did as
well. Jour avletf was transported to the hospital, and he died that day

918 I Mills testified that at the time of the incident, she did not know Charles Campo, Jared Fox,
or Byron Howard. She did not give defendant permission to be in her home the night of the
incident. She ident_iﬁed a recording of a black man’s voice, whom she said was the man who held
her at gunpoint, B |

919  On cross-examination, she denied telling the police that the white man in the kitchen was

taller than defendant. She did not tell detectives that the man she observed in her kitchen had-a--

body type that was different than that of defendant. Jouravleff was only involved in Mills’ moving
business “[a] little bit.”
920 Roy Daniels was the State’s next witness. He stated that he worked for A Best Movers in

May 2017. He was the lead driver. He contracted his own laborers. He knew Jouravieff. On May

-5
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26, 2017, he met with. Mllls at the company s office. He brought three individuals with him,

including defendant. Daniels gave Mills about $3000 in the presence of defendant. At thls ume
defendant had been working for Daniels on-and-off for about a year. Defendant also worked for
. J oe _Ronzio. _On oros_sijoxalﬁillafi01l, Daniels stated that defendant h‘ad worked for him on about 15
occasions and that he was happy with defendant’s work.
921 The State then called Michael Loarn. He testified that he i's employed as a mover and driver.
- --He had yyorked with u'a.nie}s for about ﬁ\}'o-years. _Le'he_.cii-mét"M_illé_ a'no Jouravleff _'a‘ few times... -
They cmﬁpleted ajob during the morning of May 26, 2017, and thlervl went to the office. Defendant
wos present 'along with Daniels and Pierce. Defendant was driving a copper-colored Chevrolet
Aval'a'n;che(,

," 22 | >l\/-i>-i>c-ﬁé_e>lA-P>ieroé't}-\-én.1- testified that he had worked for D_an'els -for_ébout-tyvo -rvnoﬁtﬁs asof
May 26; éO-l'/’. I:Ie and Leomlax.'rivlf-:-c.i.togletl;er. Piolrc-e: and defendant -m.ovec-i sotnn-e furmturetm
923 Jared Fox was the State’s next witneso. In May 2017, he was living'in Wonder Lake: Byron
Howard yva's‘his' neighbor, Howard had moved in about six months earlier. He had met Charles |
Campo through friends. Sometimes, they worked together. Campo lived “right up the street. from”
Fox. Campo was living with his wife pén..of the time. Fox knew defendant.as well. He met
_oef:eodz'lot thr_ough (_L‘.amp(_)‘ pofolldant’s nicknamc was “Boncs,” and his girlfricnd’s nickname was
| ‘;I{ot;’ (her full name is Kathy Soél'brOLIQh).
924 On May 26, 2017, Fox went to work, where they were pouring a driveway. He returned

home that evemng, and Campo stopped by They had “a few beers.” Defendant and his girlfriend

stopped by after a few hours, They talked for a while. At one pomt defendant stated that he had
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b_cen working for a moving company, and the company had not paid him for a couple of weeks.
Howard came over. .

125 'Defendant' left for a while and returned around 7 p.m. or 8 p.nll.'_ Fox stated that it might
iave been l‘ater:_'Fox added that defendant was talking “about going over to the guy’s house and

maybe collecting his money that he owed him.” Defendant asked Fox if he would give defendant

a ride to his employer’s house. Fox declined. Defendant asked repeatedly, and Fox eventually-

agreed. Defendant stated that there was money t_hat was owed to him and also. f[hat his employer
had 11’1dre money tﬁey could probably get. Defendant stated that he would take the money if he had
to. Campo and Howard were present durir;g tiuese conversations. They all agre;d to accompany
defendant. Fox drove. Fox had a black Toyota extended cab [.>i.ckup truck. The muffler leal;ed, and
the truck was loud. Defendant gave Fox directions and instrupted him where to park. They parked
about a block away, and all four men walked to defendant’s employer’s house. Defendant asvked
Fox to knock on the door. F;)x knocked, and the door began to open. Defendant and Howard
immediately pushed their way past Fox and entgred the house. Fox almost fell overa railing, and
he ran away from the house. He heard two gunshots. Fox went back to his truck. Campo never
approached the door and returned with Fox to the truck. Campo and Fox waited at the_truck for 5
to 10 minutes. Howérd and defgndant returned and said, “let’s get out of here.” Fox drove back to
his house. During the trip home, Fox wa;s yélling, demanding to know wﬁat had happened.
Defendant told him to keep his mouth shut. Defendant offered Fox some money, but Fox declined
to accept it.

126 | Fox saw defendant witl.a a gun on the night of the incident. He added that defendant always
carries a gun. Fox had his cell phone with him during the incident. He did not see Howard wiﬂ1 a

gun that evening. Fox’s phone number was 815-403-6887. Subsequent to the incident, he permitted
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the police to search his phone. The phone contained two contacts for defendant. Fox testified that
defendant had two phones. Fox knew Kat’s teléphone nu“mber. Between a few ;iays and a week
after the inéident, he received a message from Kat. About two weeks after the incident, the police

_came to Fox’s house to speak to him, but he was not home. They spoke to Fox's mother, but they
never returned. Fox was subsequently arrested.

927 Fox testified that he was in custbdy in the McHenry County jail at the time he testified.

.- _-Pursuant to an agreement with the State, he was to cooperate in the prosecution of all of his co-

offenders: In return, the State agreed to dismiss the murder charges against him, and he would
lﬁlead guilty to the offense of aggravated battery with a firearm. He would receive a sentente of

between six and eight years’ imprisonment. The agreement required him to testify truthfully.
928 On c;o_§$-e§<ahiin§fion, Fox qgreéd-{hat 10 counts of murder, 2 "cou_n—ts cach of home

invasion, armed robbery, and robbery, and a count of burglary would be dismissed in accordance

""" with his deal with the State. The day after the incident, Fox went to work. He did not speak to the

" police before he was arrested on'June 15; ’éOi7, After he had been arrested and was being held in
jail, Fox learned that defendant had been involved in a motorcycle accident, though he
subsequently testified he was unsure when or how he learned this.

129 Detective Andrew Thomas, also of the McHenry County Sheriff’s Office, was performing
a traf_'ﬁ.c_: Stqult abop't-] a.m. on May 27, 20!7, assisting a dcputy. He confirmed the deputy “was

| ';I‘l‘r;ght" and respénded to the -crime' scene. Upon arrival, he entered lthv.: residence and noted that
the victim' was. unresponsive. He appeared to be bleeding from multiple gunshot wounds. He
performed a gun-shot-residue test on Mills.

930 Officer Benjamin Brock of the McHenry County Sheriff’s Office was assigned to the

criminal investigation division on May 27, 2017. He arrived at the crime scene at 2:12 a.m. He

-8-
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partiéipated in a canvas of the 11"eighborliood, during which he met Lynch. He also participated in.
a search of the r'esidence..

931.- Susan-Ellis testified that, on May 27, 2017, she was a detective with the Cary Police
Department assigned to the Major Investigations Assistance Team (MIAT). She was assigned to
assist,‘with the investi'gation‘ in thisvca-se.. During the early morning hour.s of May 27, 2017, she was
direc?ed'fo prbceed to the McHenry Pplice Department. Ellis was partnered with Tiffany Decker.
That"rnorning, they were tasked with locating defendant and his gi.rlfriend,:Kathy Scarbrough
(Kat). They went to a resiaence in McCullum Lakg, w.her.e they éncountered c{éfendant. Defendam
answéred the door, and Ellis informed him that they were inves—ti‘gating an incident that oclcurred
at Mills’ residence. Defendant invited them .in. Kat ca-meT downstairs near.the eqa of th;e .intt-erview.
Defendant described his visit to Mills’ office the priox; day. Defendant denied that he haa,been
involved in stealiné any money from Mills. When asked, dgfendant stated th‘at he did not know
anyone who drove a black truck. Defendant told the.detectives that he and Kat had been to a meat
raffle at a bar the night before. They stayed until 11 p.m., and got home at about midnight. Shortly
after ,retuming home, tl’le-y went to.sleep.

132 Later on May 27, 2017, Ellis and Decker drove to a campground in Wisconsin whgre Joe
Ronzio was purportedly camping. They spoke to Ronzio about 9 p.m. On June 12, 2017, Ellis went

to a Starbucks in the town of McHenry, where they met with an individual. Ellis was accompanied

by Detective Russel Will. They had received an ahonymous tip via Crime Stoppers'that thére was =~

an individual who wanted to meet with them. They went out to talk in Will’s unmarked car. The
individual provided them with information about the offense at issue here. The individual

identified two people involved in the crime.
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€33 .On cross-examination, Ellis agreed that she was able to confirm that defendant and Kat

3

were at a tavern for a meat raffle on May 26, 2017.

9134 The State next called Christine Domaille. She owns the bar that held the meat raffle. She

about 9:30 p.m. Kat was present, accompanied by defendant. Domaille socialized with Kat after

the raffle ended. She testified that defendant and Kat left about 10:30 p.m. On cross-examination,

- Domaille testified that defendant and Kat arrived at 7:20 p.m. _

|
135 The Staté also called Charlie Campo. Campo t'estiﬁed that in May 2017, he was living in
Wonder La.ke. He knew Fox; they lived in the same neighborhood. Howard lived directly across ..

the street from Fox with his girlfriend, Jennifer Meyer. He knew defendant, as they rode

motorcyclcs togcthcr Dcfcndant was datmg a woman “called “Kat.” He also knew defendant s

brother Steven Moms In May 2017 Kat was drlvmg an oranglsh red Dodge Nltro On May 27

’ 20']7, Campo went to Fox’s house. Howard was there, and defendant arrived later. Kat dropped

defendant off. When defendant arrived, he was talking about a'burglary. Defendant stated that
“ﬂiere’ was a Ibt ofmoﬁey involved.” Defendant and Kat left. Howé%d, Fok, Ca?npd, Méyer, Mariah
(who was Campo’s girlfriend) and Fox’s girlfriend remained present. The group was drinking.

936 Later that night, Kat dropped defendant off again. Kat remained inside the car. She and.

~ defendant were arguing. Kat left. Defendant continued to discuss the burglary. When defendant

returned, he was dressed in black. The group discussed the burglary and got gloves. They agreed

not to use violence. They gbt i Fox’s truck, which was black. As they were driving, Fox kept
getting calls on his cell phone. He sent some to voicemail. When he answered, it was his girlfriend,
who was mad at him for not being at home. They arrived at Mills’ residence and approachc¢d on

foot. Defendant told Fox to knock on the door. Howard, Fox, and defendant approached the door,

-10-
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and fox knocked. Campo rex11_ai11ed by the side of the house. Campo heard a tap on a window and
lookéd up. The door opened. Defendant “pushed Fox out of the way and ripped the screen door
open.” Campo then l_l,eard “a loud pop” (he later stated that he heard two pops). The door was
forced 'open‘. Morris and Howard entered.the hOLlse. Upon hearing the pops, Fox and Campo “took
off.” They walked past the truck and down the street however, they saw someone walkmg a do g,
s0 they turned back They met back up Wlth defendant and Howard and retumed to the truck. -

937 Campo testified that they then drove back to Fmr s house and they went across the street
to Howard s house Campo rode in the bed of the truck folr part of the trip. Defendant gave him
$300. Campo spent the nlght at Howard’s house. Howard and Campo bumed their clothes Campo
never saw defendant carrying a gun that mght, :

138 . Campo acknowledged that he had been .cha.rged ‘with multiple counts of murder, home
im‘ras'ion,.-'and burglary. In exchange for this testimon);, lle was being allowed to plead guilty to
aggravated battefy with a firearm.and likely serve a sentence of 7 to 10 years. The agreement
l'eq'uires him to tell the tnith. Campo further acknowledged that he had previously been convicted
of robbery, arson, aggravated battery, criminalldamage to property, and mob action. He had
" previously served time in prison.

%39  On cross-examination, Campo testiﬁed that he initially stated that he did not want to
participate in the burglary, but defendant told him to do so. Campo said he was sometimes afraid
of defendant. Campo stated that during the commission of the offense, he was wearing a hoody.-’
He was not wearing a shiny, puffy coat. He and Fox discussed the incident about 10 days after it
occurred. They took their shirts off so that they cou-Id see that each of them was not wearing a
wire.. Campo acknowledged that without the plea deal, the minimum sentence he faced' was 45

years’ imprisonment and a life sentence was possible.

-11-
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140 A day.or two after the incident, Campo and Mariah met with defendant and Kat at Dusty’s
(it is unclear from the record what sort of establishment Dusty’s is). They parked in the rear

because they were “laying low.” He acknowledged that he sometimes sold “weed” to defendant.

f41 The State called Michael Morris, a parole agent with the [Hlinois Department of

3

Corrections. He was defendant’s parole agent in 2017. Defendant checked in using a telephone

with the number 224-762-8063 in April 2017. On cross-examination, Morris agreed that defendant

- used two other numbers to check in between January 2,2017, and June 5, 2017.

9.3__5‘9, and Bones \\_"atc;h"l ass}éﬁéd-to trh__c number 2124-28 ! -6868 o

942 Russel Will, a Crystal Lake detective, performed a data extraction from Fox’s cell phone.

There was a contact in the phone for “Bones,”.with a phone number of 224-762-8063. On cross- .

examination, he testified that there was also a contact for “Bones new,” phone number 779-713-

cee v e . .

43 David Mullen, an investigator with the McHenry County Sheriff’s Department, tésti‘ﬁed

5144  OnlJune 15,2017, Mullen accompanied other ofticers to the Fox Grove apartment complex

that he participated in a search of the crime scene on May 27, 2017. He also documented the
autopsy of the victim."On June 13, 2017, he participated in the execution of a search warrant at the
residence where Howard lived. There was a burn pi't'in the bai:kyard, which contained “quitela bit
of chaired material.” There were also two black shoe insoles, which had not been burned. They

recovered a shell casing from a 9mm bullet in the residence.

in McHenry. They had received information that the firearm used in the offense at issue here was
located in a dumpster at this location. From a black garbage bag, they recovered a Springficld
XD-S 9mm handgun. In another such bag, they found a Taurus .22 caliber rifle. In a third bag,

“they located an ammunition box that had an assortment of ammunition inside it.”

-12- . .
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45 | Tbe State also called Bonnie Morris. Bonnie is defendant’s mother, and she has another
son named Steven. She _testiﬁed that in 2017, she drove a Copper-orange Chevrolet A-valancbe.
Kat'and defendant were living with her in May 2017. Defendant was incarcerated on May.30 and
May ’31 2017. Det:endant called Bonnie from jait and asked her to take three garbage bags from
the crawl space of their house to his brother Steve. Kat transported the bags to Steven.

§ 46 - Steven Motris then testified that he is defendant’s brother and he knows Kat. In May 2017,

Kat drove a red Dodge Nitro. On June 11, 2017, Kat brought two or three garbage bags to Steven.-

Steven put them in his garage. On June 12, 2017, he took the bags to a dumpster..On June 15,
2017, police officers showed up at Steven s home. He took them to that dumpster The officers
recovered the garbage bags. Steven testified that defendant was in the hospital trorn June 5, 2017,
to June 16, 2017 following a motorcycle'a.ccident Steven visited defendant in"the hospital, and
defendant asked him if he had gotter rid of the bags

947 Kathy Scarbrough (Kat) next testified for the State She stated that she and defendant are
no: ionger dating. They started dating in June 201 6, and they broke up in November 2018. In May
2017, she and defendant resided in Bonnie’s house. In May and June 2017, her phone number was
815-790-1032. She tcnevv, to varying degrees, Steven, Fox, Campo, and Howard. In Mav 2017,
Kat owned two guns—a Springfield 9mn1 pistol and a tiﬂe with an exchangeable barrel.

948 Kat stated that she had worked on May 26, 2017, a Friday. When she arrived home (she

could not recall the time), defendant was already there. They were planning on attending a'meat -

raffle at a bar owned by one of Kat’s friends. They stayed at that bar until about 10 p.m. or 10:30
p.m. After leaving the bar, they drove to Fox’s house. They intended to purchase some marijuana
from Campo. A number of people were at the end of Fox’s driveway. Kat remained in the car. She

did not want to interact with a woman that Campo was cheating on his wife with. Defendant and

-13-
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Kat got into an.argument over this. Defendant told Kat to leave, and she drove down the road a:

few times and returned.

149 When she returned the second ‘time, she could hear the group talking about going after a

drug dealer. She added, “It was mostly Charlie going' crazy” and Fox “was more like the lost puppy

following.” Further, Howard “was a little, like, into it, but more stoic than the rest.” Regarding

defendant, Kat testified, “*And [defendant] is like—I don’t know how to describe him because, I'm

-~ going to be honest, that night, he was different than I have cver scen him.” She clarified, “Thad -~ - -

£

never seen him aggressive.” She asserted that defendant had never laid a hand on her except that
night, when, during their argufneht, he grabbed her vest. Kat stated that they argued further, and

then she left and went home. Defendant called and apo]ogized. She returned later and picked up

defendant; he was standing in the street alone when she picked him up. Defendant was quiet. They

" 950.. On June 15, 2017, Kat met with two female police officers..She accompanied them to the © . 7"~

hospital where defendant was adniitted following his June S motorcycle accident. Kat agreed to =7 -

allow them t‘o"se“cre_tl'y' record a conversation between her and defendant. A "reé-c_)rdirig' of the
conversation was played for the jury. In it, defendant states that Kat neéd not worry because shé
and defendant had nothing-to do with the incident. Defendant stated he would nevef- kill anyone
over money. Defendant (l:Iaimed that on the night of May 27, 2-01'7, he 'stayed at Fox’s house‘witlh‘
Cr;uﬁpg whilé Howard and Fox 'left. Defenda'nt' stated that onl); Cafnpo had a-gux.l on the night of
the incident. Defendant told Kat that she had thirown him “urider the bus” when she told the police
she had left him at Fox’s house for an hour. Defendant asked her to recant and say that she had

only left him there for 15 minutes, explaining that he needed “an alibi too.” Defendant reiterated

that he did not “do it.”
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951 Prior to défendant being admitted to the hospital, he and Kat had several conversations.
Defendant was upset about something, but would not iell her what had happened. Defendant
mentioned suicide. At one point, defendant stated that a guy had pulled a gun on him, and “we
shot him.” While defendant was in jail (on a parole hold) in early Jone 201"7, he contacted Kat
about moving the garbage bags in the crawl space at Bonnie’s house.‘

9 52 Kat stated that she was interviewed by the pohce on three occas1ons May 31, 2017 June
13 2017 and June 15, 2017. She acknowledged that she “came close to bemg charged with

obstructlon. " This was based on her denial, on June 13, of knowmg where the guns were. Kat

stated that she still loved defendant and did not want anything bad to happen to him. She said she

would do anythmg she legally could to help him.
153 The State next called Dr. Mark Wlteck a foren51c pathologist. The trial court accepted
Wlteck an expert in the he]d of forensic pathology He performed the autopsy of Jouravleff on
-May 30, 2017. He noted three gunshot wounds. He opined that the gunshot wounds were the cause
of Jouravleff's death. |
54 | Detective George Kopulos, Jr., testified for the State that, in May 20.1 7, he was a detective
for the city of Woodstock assigned to MIAT. On May 29, 2017, he was phrt of a neighborhood
canvas in the area of the crime scene. He col!ected a number of cigarette butts. -On May 31, 2017,
he met with Kat. Kat gave him permission to search her cell phone. He checked the phone’s
locatjoh history on its mapping program and noted “some inconsietehcieS' with the story she was "
giving us and the timeline her phone showed.” On cross-examination, Kopulos testified that he
was not aware what had become of the cigarette butts he recovered. However, he explained, he

was reassigned to another case on June 15, 2017.
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il 55 The State then called Mlchelle Asplund of the McHenry County Shenff’ S Department In

May 2017, she was a detectlve and a member of MIAT. At about 1 a.m. on May 27, 2017, she was

assigned to interview Mills at the hospital where the victim had been taken. She went to the
victim’s room in the emergency department. The victim was unconscious. Asplund then met with
Mills. Also present were Mills’ sister, friend, and two daughters. Mills was very emotional, but

cooperattve On June 12, 2017, Asplund met w1th Mills at her home. She played a recordmg of

-+ Howard’s voice for Mil ls and Puiils recogmzed it. Mills obtained records from Verizon ugatdtng e

a cell tower in the area of the crnne scene. The records showed a call that occurred at lL.a.m. on
May 27, 201V7, frorn (224) 762-8063 to (815) 403-6887. The latter 'belonged to Fox; the former did
not have a registered user. The latter number ztppeated as a contact in Fox’s phone under the name
B “"téé{qéé” earler .Fok had testn" ed that defendant s n'cknatre “'as “Bones”) Asplund 1150 ”

obtamed data from Kat’s phone and records h om Vertzon concemmg the usage of the phone w1th
'the number (_224) .7;2 8063. Kat’s phone had the third highest degree. of nam;;ltn thc-
unregistered phone. This phonecalled Kat’s phone"at 1:27-a.m: on May 27, 2017. In several text
messtatges from her phone to the unregistered phone, Kat i‘says ‘Adam’ numerous times” and also
says “I love you.” The user of the unregistered phlone replies *“ ‘love you too’ [and] things like that
numerous- times.” At the time of these messages, Kat and defendant were dating.

456 Andrew Thomas was then recalled by the State. He pett’ormed an analysis ot cell phone
data 'obtaineti from Verizon conceming usage of six oellphone totvers. He ‘Was asked to analyze
the tec'ords concerning two cell phone numbers: (224) 762-8063 (the unregistered phone) and
(815) 403-6887 (Fox s phone) He located a record of a call made from the unregtstered phone to

Fox’s phone The call was made at 1: 00 19 a.m. on May 27,2017, and lasted 21.8 seconds. The

call was initiated through cell tower number 178, which is located at 2110 West Wright Road in
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McHenry (which 1s less than a third of a mile from the crime scene). The records further indicated

that the call ’was' routed through an antenna on the cell tower that handled cell traffic from the
sou-thieast and that the initiatiné pirlone was 0.3 miles from the tower (with .a margin of error éf 0.1
miles). Verizon alnso recorde& data concerning the 1a£itude and longitude of the call; however, it
“indicates a médium conﬁdence” and “has not been found to bé reliable as a pinéoint 105ation.” It
gives only a general llocétion. Using this information, ;l“homas plqtted where the uﬁregistered
phone would have been when the call was initiated. | |

157 On crlOSS'-éxaminyation, Thdmas co_lllceded tl.lat his ana.l-ysis hgd not been beer relviewed,
which was a de':viatioh f'rom applicable staﬁciarcis, He further_agréed that he (-.:ouldvm-)-t say w-ho was
using the phone when the call wés made at | a.m. on M'ay 27,-2017.. - .

158  The State’s next witne.ss‘was El]e;l Chapnllan: She stat'e.d that she was a forensic s;:ientist
with. the Illinois State Police Forensic- Center. Chapman examined the gu_nshot resid-uel kit taken
from Mills. Fqur 'saml;les were tak.enl. Cﬁapman t_éstiﬁed that all four tested positive. She ekplained
that a person could come into contact with gunsho} residue by touching a person who had been
shot.’ | |

159 The State also <l:alled Blake Aper, a forensic scientist with the Illinois State P'olicéa Crime
Laboratory. He works in tile biology and DNA sectilon. 'Aper tested the Springﬁe‘Id 9mm pistol the
policé recovered from the dumpster. He collected a_sample that was ;a mixture of two individu.als’
DNA. Defendant cquld not be excluded froﬁl having con;ributed ‘to"thé mixture; howéver, °
Jouravleff, Mills, Fox, Howard, and Campo alllcould be excluded. He further testitied that 74% of
the population also could not be .excludedA On cross_-examinatign, Aper acknowledged that he
could not tell when or how a DNA sample was deposited upon an item. An individual wearing

gloves might not leave any genetic material behind. He agreed that other DNA samples recovered
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from other places dld not match any of the mdmduai known to be mvolved in this case. Aper

recovered DNA from a cigarette butt that belonged to an individual that Aper was able to identify
"using an FBI database. Aper did not determine if this individual could be excluded from having
contributed to the sample taken from the Springfield 9mm pistol.

160 Edward Rottman, a fingerprint examiner with the Illinois State Police Crime Laboratory,

was called by the State next. He examined shell casings recovered at the crime scene for latent

_ - fingerprints and could not find any. He examined various other iter ms, including a business card,a -~ -

dime, a phone, and a number of ﬁngerpriné lifts from the crime scene. He found no latent prints
 suitable for comparison. He recovered suitable prints from a cash drawer, which belonged to .
neither Jouravleff nor Mill. It also did not match defenddnt, Howard, Fox, or Campo. A latent print
lifted from the crixné s;:en_e si”mfia rly m ched none of these mdw1duals Thxs was true of 2 number

ot hfts Two othel htts matched Mllls Fmally, Rottman found one of defendant s ﬁngerprmts on

. 'the left side of the slide of the Springﬁeld 9mm pistol. On cross-examination, he agreed.that an.

I

individual wearing a glove would not lea\./e a fingerprint, = -

161 The State’s next witness was Julie Steele, also a forensic scientist with the [linois State
Police Crime Laboratory. She stated that she is a firearm examiner. She fired six test shots fron1
the Springfield 9mm pistol recovered from the dumpster. She recovered the bullets and gave them
to Christina Davison.

.1| 62 | Dnvison then testified that she is a forensic scientist specializing in ﬁi‘eann identiﬁcation.
She is employed at the Illinois State Police Forensic Science Laboratory in Rockford. She
examined the firearm recovered from the dumpster which she identified as a Sprmgﬁeld XDS.
Sh;a could ndt de.tenmne whethel or not’ t\-vo bullets recovered at the crime scene were ﬁlred from

this gun. However, two shell casings recovered at the crime scene were, in fact, fired from the

3
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Springfield Smm pistol. On cross-examination, Davison agreed that she concluded that the casings
were fired from the Springfield 9mm pistol by making a visual inspection. It was her “eyes making
this-call.” She admiifted that there was “no electronic or computer algorithm thet aid[ed her].”
63 . The State thex_l rested, and. defendant called James Blauw. Blauw testified that he i.s a
concrefe—Worke;.'Fox worked for him in June 2017 at King Concrete. On June 13, 2017, Blauw
drove Fox to work in Blauw’s personel vehicle. They hed “a conversation about what» [lfox] had
been doing on May 26th and 27th, 2017.” During tlhat convegeation, _Fox told Bleew that defendant
had been involved.in a motorcycle accident. That was the last day Bl_au_w end fox workeq together.
On cros_s-examiﬁation, Blguw stated that he had kno»‘;n Fox since he was berp ar}d that ..}}e had
worked with Fox’s father before his death. | | |

164 Defendant next called Thorpes Fre_eman. Ft:eeman testiﬁed‘that he was serving a 20-year
serifence:-for'residentiel burglary. On April 28; 2018, h‘e was in the McHenry County jail on a
parole violation. He hed a conversation with Campo. Defense counsel asked what Campo had told
him, -and the Stat_e objected, citing hearsay. Defense counsel lfesponded that Campo’s -teet_imony
was ﬁdmissible because he was a party opéoneet, but the tria] court sustained the objection. |
1165  Defendant then made an offer of proof as to.what Freeman would testif)-f to. Defense
counsel related that Freeman would testify that Campo'attempted to solicit “Freeman to hurt or
injure or kill Kat.” Campo told Freeman that he would“arrange to have $1000 paid tolFreemar'l.
The court continued to sustain the State’s hearsay objection. ' D

1 66 ’ Defense counsel then addressed the proposed testimony of Shane Perry, whom defendant

intended to call next. Perry would testify that he had a conversation with Howard in the McHenry

County jail concerning the death of Jouravleff. Perry would testify that Howard told him that Fox,

Howard, and Campo were involved in the crime and that Howard never mentioned defendant.
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Perry would further testify that he had a conversation with Campo on May 26, 2017. Campo told

Perry he would soon be able to repay Perry $300. Campo paid Perry this sum the next day and told
Perry that he had been “doing the devil’s work.” The State asserted that both conversations
Defendant countered that Campo’s statements to Perry were statements against his interest. The

trial court sustained the State’s objection to Perry’s proposed testimony. Defendant then informed

~_the court that, based on its rulings, defendant had no further witmesses. ---~ ==« = oo o =T T

967 The jury acquitted defendant of intentional first-degree murder, but convicted him of
knoWiilg first-degree murder and first-degree felony murder. It also convicted him.of armed .. .

robbery, burglary, and unlawful pbssessioﬁ of a weapon lby a felon while acquitﬁng him of home

Defendant was then sentenced to consecutive prison terms of 38 years (kriowing murder), 26 years

' (aﬁned-ﬁbbe’nj), and’7 years (bixrglar’y) ‘as well as a concurrent sentence of 4 Yeal's- (ur'll'awful_"'__' -

~ posséssion of a weapon by a felon). The trial court found that one-act, one-crime principles (®eople =~~~ 7777 7

VA, 232 111, 2d 156, 161 (2009)) precluded a sentence for the felony-murder conviction. This
appeal followed.

968 - HI. ANALYSIS

969 Defendant raises two primary issues. First, he contends that the trial court erred in
excluding as hearsa;y testimony that w-ould ha-ve supported his claim that he did not participate in
the offense. Second, deféndant argués that the jury’s vérdict of guilty of ﬁrst-degreé murder is
inconsistent-with its failure to find that he personally discharged-a fircarm during the crime. We

find neither argument well taken.

170 A. HEARSAY
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9171  During his portion of the case, defendant sought to introduce the testimony of Shane Perry.
Perry would testify that he had a ctmversation with Howard irt the McHenry County jail and that
Hotzvard told him that Fox, Howard, and Campo were in\_/olved in the offense, but Howard never
mentioned defend’ant.‘ The trial court fpultd that thi_sl was ixlat(imissible hearsay. Defendant argues
that the trial cpurt should have allowed this testnnony as a statement agamst mterest Defendant
correctly states that the abuse-of-discretion standard apphes here. Yeop\e\r B\mgess 2015 IL App
(lst) 130657, § 133 (“[W]hen a party claims he was demed his constltutlonal rlght to present a
complete defense due to improper Aev1dent1ary rultngs, thp standaljd of review ISV abuse of
discretion.”). Accordingly, we will .reyers.e only if no reasont:xble’ per.sott cpuld agree with the trial
court’s decision. \d.  134. Ftnally, “the trigl court’s rlLtIing vtdll ttot be overturned t.mless the abuse
of thztt discretion led to manifest prejudice against defendant.” \d.
172 -V B.efore proceeding further, we note that this testimony would not be ladmissible in
accor;dance'.with Illinois Ru]e of_Ev‘idence 804(b)(3j (eff. January 1, 2011). That rule requires that
the declarant be unavailable. \Q. It defines “unavailability”'as- “situations in which the declarant™;

“(1) is exempted by t'uling of _ the court on the ground of privilegp from testifying

concerning the subject matter of the declarant’s statement; or

(2) persists in refusing to testify concerning the subject matter of the declarant’s statement

despite an order of the court to do so; or |

(3) testifies to a lack of memory of the subject matter of the declarant’s statement; or

(4) is unable to be present or to testify at the hearing because of death or then existing

physical or mental illness or infirmity; or
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_ (5) is absent from the h_eari'ng and the proponent of a statement has been unable to pfocure

‘the declarant's attendance (or in the case of a hears'ay ekcepti_o_n unc_ler subdivision (bl)(2),

(3), or (4), the declarant's atteﬁdance or testimony) by process or other reasonable means.”
Hdward.was {1§y¢f call@d'as a witness or refused tlo ;estif):r; he never iuvokéd any privilege and _t_he'
trial court made -no ruling on the existénce of one. There is no indication thalt Howard was-“'ur'lable
to bé presént” for‘ any reason or that hel was unavailable for any other reason articulated in'R-ule
804(b)(3). Accordingly, Rule 804(b)(3) has no application here.” |

173 ° Instead, defendant seeks to invoke federal due process doctrine, specifically, Chardoers v.

Court held that, in appropriate circumstances, due process might mandaté the admission of

evidence that ‘would othéiwise be excluded by a mechanistic application”of state évidentiary law.
\d. at 302, However, “Chambers did not do éway with the hearsay mle.”?go\p\eQ.Te\“\e\], 205
CTIL 2d 411, 435 (2002)-(quoting Lee v. MicCangltey,-933 F.2d 536, 538.(7¢h Cir.. [991)); Ratheis-. . --

it provides ani altéimate basis for the admiission of evidénce whete diié process requires. See Veople

v.Rice, 166 111, 2d 35, 43 (1995) (discussing the relationshib between Charabers and Federal Rule

of Evidence 804(b)(3), upon which the [llinois rule wés mddeléd, our supremé court stated,

“Because we find that codefendant’s suppression hearing testimony would be inadmissible under

either Chamloers or Rule 804(b)(3), we need not address the State’s initial argument that the
.'appellate clourt ei’roneouéiy ad-oi)ted the [federal] rule.”). |

974 Accordingly, we must examine Chambers. Generally, an extrajudicial admission by a
deciarant that the declarant committed the ¢rime that 4 défendant is on trial for 1s hearsay. People
V. Andexson, 367 Il App. 3d 653, 664-65 (2006). The statement-against-penal-interest exception

to the hearsay rule allows the admission of such a statement if it cxhibits “objective criteria of
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trustworthiness.” \d. In Chamboers, the Supreme Court set forth a non-exclusive list of four factors
to co;lsid_er in ascertaining whether due process required the admissibn of a statement of this sort.
Those factors are as follows: “(1) the statement was spontaneously m-ade to a close acquaintance
shortly after the crimé.occurred; (2) the .staten.aent is corroborated by some other evidence; (3) the
statement i-s self-incriminating and agaiﬁst the declarant’s interests; and (4) there was adequate
opportunity for cross-examination of the declarant.” Texney, 205 Ill. 2d at 435 (citing thambets,
410 U.S. at 300-01). Al:l four factors need not be present for a statement to be admissible. Tenney,
205 TIL 2d at 435. Conversely, “[jlust as all four factors are not neeRssary to qstablish a
statement’s trustworthiness, _ the existence of one or _m-ore | of the fac;tors 1S - not
necessarily sufficient fo establish a statement’s trus.,tworthliness.” I\n&exs&x, 367-Tll. App. 3d at
664-65. These four faétors are “‘guidelines,” and “’?he question to be considered in deciding the
adimissibility of such an e;{trajudicial statement is whether it was made; under circumstz;mceé which
provi.'de ‘considerable assurance’ of its reliability by objective indicia of trustworthiness.” Tenney,
205 111. 2d at 435-(qu0ting?e0‘9\e\1‘T\\Qmas, 171 ill. 2d 207, 216 (1996)).

975 Regarding the first factor, whe;ther th<_3 statement was spontane'ously_ made to a close
acquaintance shortly after the' crime occurred (Tenney, 205 lii. 2& at 435), the record reveals
neither yvhen Howard purportedly describe_d the crime to Perry nor the relationship between
Howard and Perry beyond that they knew each other from being in the McHenry County jail.
Hence, the first factor would weigh against the admission of this testimony. -

976 Next, the second factor is whether the statement is corroborated by some other evidence.
Tenney, 205 [11. 2d at 435. Defendant points to Campo’s and Fox’s testimony that they participated
in the crime. This corroborates Perry’s proposed tes_tirr;ony to the extent Howard aIlégecﬁy told

him that Campo and Fox were involved in the offense. However, the salient point of Perry’s

-23-



2021 IL App (2d) 190514-U

. testimony, according to defendant, was that Howard never told Perry that defendant was involved.
Both Campo and Fox testified to defendant’s participation in the offense. Their involvement ii1 the
crime was not in dispute. Thus, tﬁeir testimony did not corroborate Perry’s testimony in the manner
thva_'t' gle'ft;nd?_r_x_t asserted it was relevant to this case. As only a matter colIate‘lfa_l“ to tl}g purpose fc_)'r
which the statement was material was corroborated by Camp and Fmé the trial céurt could
réasonably place ;.iin;inished weighf on this factor. See People v. Swikk, 51 [1l. App. 3d 486, 493
- (1‘9—‘78). D;:.fer-lvciant aléoI .p;ﬁnt.s t;)l the "tes-t-im-oﬁy of Relten 'v‘s;ilo stated thl.mt l;ensa-w three individuals'

walking toward the crime scene at approximately the time of the incident. However, Reiter was

- unable to identify anyone in a lineup, and he also testified that the three individuals were all white. ... . ..

Since Howard is black, this provides no corroboration for the proposition that Howard, Campo,
and Fox participated in the crime without defendant.”

177  Undoubtedly, Howard’s purported statement was against his penal interests. This leaves

" the-foiirth factor, whether Howard was-available fo cross-exafiination. Tenney, 205 Tl 2d at435. -~ ..

" Defendant acknowledges that Howard was not available for cross-examination, Howard was yet ™~ """ -

to stand trial for his role in the offense, so it is reasonable to suppose that he would have i-nvc')ke.d-
his fifth amendment privilege against self-incrimination. C{. Peop\e v. Bdwards, 2012 IL 11 17-1 1,
938 (*No amount of diligence could have forced [the code_:fgnd_aﬁt] to violate [his fifth amendm_{;nt]
right if he did not choose to do so.”). Thus, the féurth factor militates against the admission of
Perry’s testimonif ab(;ut- I;iowar’d’s all.eg;(li‘s-tét-c.ﬁell-lt.

978 * Defendant corfcctly points out that “the declarant’s unavailability does not render the
statement unreliable or inadni'issible‘”'Ye\\\ie:j, 205 111, 2d at 43'.9. Indeed, as defendant notes, in
Teaney, our supreme court found a hearsay statement sufficiently reliable to be admitted de;spite

the fact that two of the four factors set forth in"Tenney were not satisficd. \d. at _438-41. However,
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the Tenney court also found that the “unique and rare circumstances surrounding” the case
provided an “additional \t\d\e\um of reliabifity.” \.d. at 439. Speciﬁcally, thelState had used the
hearsay statement it now sought to exclude in the earlier prosecutlon of a different mdmdual
Lane for the murder the defendant was bemg tr1ed for.\d. at 431. Lane had been convtcted of the

murder and had allegedly confessed to an inmate in prison. \Q. at 423, Lane s conviction was

vacated when the defendant was charged w1th the offense. \d at 431 The 'Yem\e\; court found it

e < " m

would be shockmg to all sense of Justlce to apply the hearsay rule to exclude ewdence that
the State had successfully used in a pl‘lOl‘ prosecutlon . at 440 (quotmg?eog\e N. Le'tm\c‘n, 413
1. 172, 178 (1952)) These umque circumstances are sunply absent here ’Yem\e\j
distinguishable on this basis. | -

979 - Here, the first and fourth factora wel gh.again—strﬁnding that Hdward’s alleged statement to
Perry is-admissible. However, the statement is clearly self-incriminating, so the third factor weighs
in favor of admission. Regarding corrohdration, some exist.s', but, as explained above, the trial court
could reasonably ‘place diminfshedeeight on this factor given the nature of the corroboration.

Given the relative balance of these considerations, we simply cannot say that the trial court abused

its discretion— &, that no reasonable person could agree with the trial court,

980 - Furthermore, even assuming, axguendo, that error occurred here, we have difficulty seeing

how it could be anything but harmless. As defendant’s argument implicates due process, it is of
conetimtional magnitude, hence, the error can only bel deemed harmless if it 'i'é'hatinless beyond a
reasonable doubt. People v. White, 2017 IL App (Ist) 142358,  31. lmtlally, we note that the
statement Perry attributed to Howald did not truly exculpate defendant. That is, Howard reportedly
described the offense w1th0ut makmg reference to defendant; he did not directly state that

defendant was not involved. In People v. A\\ex, 377 Ill. App. 3d 938, 944 (2007), the court held
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that the absence of DNA evidence on a gun would not exonerate the defendant as the failure to
find a DNA sample would not conclusively establish that the defendant ;ii'd not handle the gun.
Similarly here, Howard’s failure to mention defendant does not establish that aefendéﬁt Wa; not
involved inthe crime.
q81 Againstl this ambiguous statement is a mountain of evidence establishing defendant’s
participation in the offense. Fox and Campo both testified to defendant’s involvement. Kat testified
' tl;at aefelldallt- directed"hé»r- to éetA'rid of sofne éafbaée bag.S' in the crawl spacé of '(iéfcndant’s
mother’s house. Kat, Bonnie, ;and éfevén described their efforts to get rid of those br;tgs. Tﬁose ‘
b—ags_- Wére iaéq?reé:o?e_red by the -p(‘).lic_e and found to .cor-ltain'a Sbrir;g_ﬁeid 9:mr_r1 pistol. Davisqﬁ, a. o
forensic scientist, testified that éhell casings re(':overéd at the cfime scene were fired from that gun.
‘Defendant’s” fingerprint ‘was found on the gun’ DNA profiles wérc_rccove;'_ed_ from the gun. -
Defendant could ﬁot be exclﬁdedlfroﬁl haviﬁé contributed to the DNA pi’dﬁ'les, but Fox, Howard,
. éé.ﬁip'o‘,:Ib'iil'éf\;léff,;éﬁd Milis all could be excluded. A:call-frotiv & cell:phorie s Eited throvgh. .. ..
a cellular tower in the neighborhood of the crime at about the time the crime occurred, and there” -
was evidehce linking to defendant to that phone. Mills did not know Cambo, Fox, or Howard;
however, she knew defendant and defendant had been to her home previously. Mills exchanged
cash with another employee in defendant’s presence in the basement of the home earlier on the
day of the murder. In light of all of this evidence, we are compelled to hold that no reasoﬁable
'déub‘t exils-té that the alleged statement made ‘by Howard, had it been admi.tt.cd, would havé iéd to
a different result.
182 In sum, we find no error here, and even if an error arguably occurred, it was harmless
beyond a reasonable doubt.

983 _ B. INCONSISTENT VERDICTS '
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984 Defendant next arguee that his conviction for first-degree murder is inconsistent with the
jury jfailing to find that he personally discharged a firearm for the purposes of a sentencing
enhancement. As charged, the first-degree murder count ofl which defendant was convicted alleged
that 'defendant‘ “shot Donald Joura\deff w1th a firearm- knowing such at:t created a strong
probability of death or great, bodily harm to Donald Jouravleff, thereby causmg the death of
Donaid J ouravleff and during the commission of the offense the defendant personally dlscharged
a firearm that prox1mately caused the death of another. Regardmg the firearm enhancement, the
jury was instructed, “If you find from your con31derat10n of all the ev1dence that if durmg the
commission of the offense, Adam Moms personally dlseharged a ﬁrearm that proxlmately caused
the death of Donald Jouravleff beyond a reasonable doubt, then you should sign be]ov_v.” The Jury
did not sign the latter interrogatory. Defendant points out that the étate did not argue that defendant
was guilty on an accotmtability theory, and the jut"y was not instructed regarding one. Whether
verdicts are legally inconsistent presents a question -of law subject to de novo review. People V.
Price, 2111 2d 182, 189 (2006). | |

185 Befnre prdceeding furthet‘, we note that the State asserts that defendant forfeited this issue
by failing to interpose a contemporaneous objection. Defendant points out that this issue was
inclnded in his post-trial motion and that any objection to the jury’s verdict would have corne post-
trial i.n any event. Moreover, defendant notes that his issue has been routinely addressed under the
second prong of the plain-error analysis. See, ¢.¢., People V. Bennety, 329 1L App. 3d '502;'515
(2002). Regardless, we must first ascertain whether any error occurred before considering whether
it rises to the level of plain error. People v. Piatkowsky, 225 I1l. 2d 551, 565 (2007). As we

determine no etror occurred, we need not consider the plain-error doctrine any further.

27~



2021 IL App (2d) 190514-U

7186 Defendant acknowledges that significant precedent adverse to his position exists. In People
N, Yones, 207 11, 2d 122, 130 (2003), our supreme court. elected to follow the United States
Supreme Court’s decision in United States v. Powel\, 469 U.S. 57, 63 (1984), which held that
“consistency in the verdicts is not required as a mater of constiutional law ard that inconsistent
verdicts can often be éxpléined as a product of juror lenity.” The Powe\\ Court further noted that
where §erdicfs are inconsistent, it is unclear which side has benefited and that a defendant was still
pn-'otected .from a wrbngfu'l.-convi-ctim.l -beca;lse”h-e or s‘he‘retéirﬂléd"‘the abiiit)./ to challle'r;ga"_the'
sufficiency oti the evidence. YQWQ\\,.46§ U.S. at 465-67. Powell relied on Dunn v. United Stases,
-284 US 390, 391_-9_4 (1932)_,”whi:ch' he;d 'r.ej_ecte.d an inconsistent-verdict argumént where the ‘
defendant was convicted of “maintaining a common nuisance by keeping for sale '1t a-spe'ciﬁéd'
"place intoxicating liquor,” but acquitted of “unlawful posscssion of intox'icz‘ltirig liquo'r”. as \-VE.:H a:.;
ﬂ)r the _Jnléy\-/f;ﬂ sale of su-ch liquor.”y Our sﬁpreme court he-lt-i,. “Dé-féﬁd'éhts'iﬁ I'-llinoi"s- .ca‘n no
4 long-éfcha-l]éﬁ’g‘é’é’éﬁvictiohé on-the solé basis that thé'j/'ﬁfé'Iééally’-inéonéistent. with éccjuittailé’ on .
" other charges.” .S(mé;s', 2071 2d at 13334~

1 87 Défendant counters that the instant case does not involve a conviction and an acquittal on
two separate charges. Rather, defendant asserts that the jury’s failure to find that he personally
discharged a firearm was, in essence, a finding on a special interrogatory. Defendant acknowledges
that a similar argument has been rejected by two other districts of this appellate court.

188 InPeoplev. P\\eiaﬁdett,vém-? IL App (1st) 1'42170, q 32, the defendant was c-onvicted of
first-dégree murder and, as in this case, the jury did not find pursuant to a special interrogatory
that the d‘éfe.r;dant' personally discharged a firearm. The defendant argued that “it would be
nonsensical and unfair to allow him to be convicted as the principal shooter in a murder but found

not to have personally discharged said firearm.” \Q. 4 37. The first district responded, “While it
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may seem nonsensical to allow the above situation to occur, both the Illinois Supreme Court and
the United States Supreme Court have stated that such an occurrence does not offend the
const'itutio.n and spch convictions cén stand.” \Q. § 38; see also Powel\, 469 U.S. at 64-65; Yones,
207 Ivll. 2d at 133-34. Accordingly, the court rejected the defendaqt’s challenge. 14

189 Defendant criticizes Nexanderx as a;l unwarranted extension o.f Yowell, D\xm\? and Jones.
He asserts, “Aexander was wrongly decided becau_se there is an important distinction between
Dunn, Powel, and Yones and the instant mzlitter:' the former cases all involved indep.epden.t counts
~and éri.mes,' nof a special allegation plgaded as part of a s%ngle count.” While this is certainly a
distir;lction,_we cannot say thét it is a material one. Quite simply, rhagy of _’rhe‘sam‘e policy
considerations underlying ®owe\\ and cited in Yones are present here. First, the different outcomes
in this case could be the result of lenity. See Yones, 207 111. 2d at 130. Second, it is not clear whether
it wa‘é defendant or the State that benefitted from this purported inconsistency—it is possible that
the proper, consistent outcome would have been that defendant was convicted and the sentencing
enhancement applied. See \d. Third, defendant could have challenged the sufficiency of the
evidénce if he believed he had been wrongfully convicted. See\d. at 131. Cor;ltrary to de_fendant’s
position, Dunn, Powel, and}m\es provide sound support for the First District’s holding in
A\e.x?mde.t. |

990 Also of note here is the Fourth District’s decision in People v. Reed, 396 111 Apb, 3d 636
(2009). In that case, a jury convicted the defendant of ﬁrst-dg:gree murder but did not find in
accordance with a special interrogatory that the defendant had personally discharged a firearm
such that a sentencing enhancemeﬁt applied. \A. at 645. The Reed court held that “no law exists
establishing an inconsistent answer to a special interrogatory trumps the verdict in criminal cases.”

\d. at 646. Moreover, the court added, the rationale behind Powel “would also apply to
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in_egl_lgig_tgn.(_:ies'l;et_v_vggn a ver.dic_t-and a special interrogatory like the one at issue here.” \d. at 647.
It ultimately concluded, “[A] guilty verdict cannot be challenged based on an inconsistent answer
to a special interrogatory absent a statute providing such.” 1d. at 648. Defendant counters that
interrogatories were used at common law. While this might undercut the rationale of Reed
regarding the necessity of a statute authorizing such an interrogatory, it in no wéy undermines its
core holding that “no law exists establishing an inconsistent answer to a special interrogatory
trumps the verdict in criminai ce;ses” (‘u‘.\ a‘; 645), wh'.i;:h tl';iél;s--cases like f)mmﬁ&q N\, an(i S\m%
1191  Another case that is on point is People v. Ware, 2019 IL App (1st) 160989, where yet
| anothéf defendaﬁt Qas .convich:ted of-ﬁrs_t-gleg.ree 1ﬁurde£ whilefﬁe jl_ll‘)’r failed to ﬁnd‘th-aft-the
defendant had personally discharged a firearm, again for the purpose of a sentencing enhancement.
The First Dist-riét held, “It makes no'legal difference that the inconsistency is between a cha_rgé_

and an enhancement instead of a charge and another charge, even where one appeats dependent

" “The special concurrence agreed that the majority opinion was mandated by the supreme court’s ™~
holding in Yones. Warte, 2019 IL App (1st), § 60 (Walker, ., specially concurring). It expressed
concern that “we, as judges, are directed to allow inconsistent verdicts to stand in crirﬁinal cases,
‘where the standard is proof beyond a reasonable doubt, while we are also directed to strike down
verdicts that are inconsistent with a jury’s response to a special interrogatory in civil cases, \x;hcre
~ the standard is a mere preponderance of the evidence.” 14. § 62. Tt questioned whether it was time
to re-examine the issue. \4. 65. Of course, as we are bound by decisions of the supreme court like
Yones (Gatreanx v. D\(N\IE;\\Q'(\»“%QS,L\_C, 2011 IL App (Ist) 103482, ] 23), we are unable to

undertake such a re-examination.
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992 To conclude, we reject defendant’s argument on this issue. Controlling supreme court
authority as well as the weight of authority from other appellate districts compel this conclusion.

Defendant’s attempts to distinguish these cases are unpersuasive.

9194 Inlight of the foregoiné, the judgment of the circuit court of McHenry County is affirmed.

193 IV. CONCLUSION

995  Affirmed.
i
|
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