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N THE. SUPAEME COURT

THE UNTTED STATES

OF
PETITION FOR WATT OF CERTIDAART

Pel bioner fespectfully Peas dhat o it oF Ceckioran (ssue Yo

Ceview dhe Judgement below.

OPINION BrL ow

The 00imen OF the Unided States Coork OC Appeals afpeal at

Povendin A 4o the Pekition and 15 Undublithed.

Toe D9ion oF the United Sdates dicrricd Court 0PPears g

Aovendit B Lo Whe PehHon and s retocked at

JUﬁ‘l SDICTTON

The dale 00 which the Uniked Srates Couct of MPPeals decided MY

Coce Septembier Gy 2021, At Himely Pedikion - For (ehearing 1oad

denied by e United Yates Coort of Afeals on +he Following date:

December 15, 2620, and 0 CoPY of +he gfdec denyind reheading celeacs

ot Porendiy C. Trhe Jurisdicion of ¥his Courk is nvoked ondef

28 0.8.0. § 1254 ().

| —




CONSTITHTTONAL AND STATUTORN DROVESTONDS INVOLNED

Unitted Skides Sentencing Gudelines § 4R\ |

(0'\ A d?&ﬁé@.ﬂ* 1S Q Cagee( O\[Cen&e,r 1F (0 e defendant was at lenst

erchieen Nears old at e dime +he defendant Commidted 4he nstant offense

0F Qonnickion R e instant offense ef corticdion 1S O felany Yhat s

eithec o came of Niolence of o controlled Qubstune offense s and ()

e delendant Nas ad beast dwo Priot FelonY cenviction of eidnec o

Conne of viotence o o cunkcelled  sopgrante offense .

New dergey Uaore Annciated 3 20157t

Undef Newbefst\fst(?)iar\L skt o Gecson 15 GuiltY OF burlary ) With

Dulfsse +o Commit an OFfnse theein of Yheceon he & (1) Eaters o feseacdh

Cooli Y, Sbruckorey 60 a Sefaately Secored or 0ccopied Porkion thereof

untess e Stiuchure Loas Gt +he Fime alen Yo the public o the adkr 1S

licenged o Prwileged 4o enke.




STATEMENT OF THE CASE

On Seebembir Y, 3012, Me Wilson and dwo GO‘deFenAar\J(S were

Occested v New York (N bY (nided Hakes ™09 Enborement

Mo Skeadion. Dcdober 82013, M Wil was indieted on

(onspicacy Yo diskeibute Qocaine and herain (wuat one), linseirae

Yo Commit Hobbs Ak RebberY ((ount +wo), and unlauful Postession
of o Lrearm in Connechion with a dw9 Halblicking 6tFense and

0cime A Niolence {Coont thee). See bk o 10 On Macch 24,201,

Me ilzon Pled uilt 4o Count Yo and Covnt dhee, ge well as

4o Vesser Weloded offense 6F 0onsPuacd Yo dickibyte Smaller

ﬂm(mﬂlfs Oé locaine amd hemm -H\(m (3'(\8'\0&”\{ Oha(ﬂe(l 0 Count

tne of Yve Wndicdmend. See Dkt No. 98 Plea Te 240 18- 24,

ln Yhe Dlen aGeement execoted berween M Wil gon and Hhe

Pevarnment, e Gackies deed Me wilsn ualified as o Coeer offendr

Urdey Seckion 4B1 1@, becange he had du @roe lonvickion foc o

In s . — . ; ;
Crime € Niokence . Tre Gonvichions wece Burglary_ond a94aated

8saolt in Hhe Pl dedee ondae New Jersey law. December § 8o,
ok e Sendencind hearnd Me, Wilson's (uungel Conceded $hat New Jecsey

hntickions  fondduted trmes of violence For dhe Cuefose of the

Cacel OFfender enhunee ment. Dl No. 15, send Te. 238 244 25, The Court

Cenducted ks own Indedendent Calewlation, ond 0Gee with e aches

That e higulated Gudelines Cande wes Cocreck. Td. at bt Q-1 The

Coock 3endenced M Wilsen Yo 316 months im@risenment.




Decernber 19,2014, M Wilsen afPealed his Sentente o Yhe Courts of

APeal s Lor the Smnc\ Cireuity Mu.nc hig Crier tomvickion For burdlacy

A ook QualiN g o teime of Vioknce under Seckion UBl) of the

Qudelines. ek N0 to. MayY 24, 20l Yhe Second Giceuit dismiss &)

Me Wil o afreal because he had et demonsttated that the wawer

of aooellale Cghts Condained in the Qlea a9re ment bas unenboreahie.

Di No- (2.

Do June 24, )0lby Me toidson Gled, widh asiidene f coonsel, c motion

Yo vacede W Senkence under 28 U.S-C € 2955, arquing thad in lightof

Johown V. Unided Shades, 139 .Gk 3951 (9015, s Gior bonvickon foc_ burglary

and a9 avated Oscaolt Under Mew Jorsey law did et Gualfy oS a

0ame, of violence Under MBL2. Avusk 8, 3019 the Cuk denied My il s

Mokion o0 Fhe meats, Dk No. 7o Tne bort Gassned Hat $ 481 e R)

of Pre Guidelines was not Vo For Vagueness n Lioht of Bectles v,

Unided Stades, 137 3 ¢k 856 (3017), cnd Yhat Me wiligns bordlary Gendichion

1S (L Came of Viglence or Hoe Qurtose of ot Seokencing enfiancement,

Ciking United Stades v Brown, Sit F3d 856, 864~ b4, (240 08, where, the

Setond et held Wt an affeckively 1 dmbical bualary Statote in New
Yok lengidotes o Cime o6 violence under § 481 2@ Td.

On Ockdoee 23 2010, Me Wilgin (enewed s (ule 5%e. mokion . Dk NO.

184, My Woikion ocgued Cisk Mgk dhe Coort ereed wn Condidennt

he Geluments Baised 0 M3 309%nal 3355 motion Gnd Qccomfloyrg.
ofEdout noned. Secondy thet the Cwid eced in detecon

C4)
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) { yoo. .
Pt New Jersey bochery fonichin was o cime of vl

(oo Whe QuePrse of dhe  Carees obFen dur enhuncement A the Goidelines

S Hall .

Macch b 2620 e deord denied M Wilsids onakion on Yhe Merit

e Coutd Ceasoned Yhot, Yo Second Gircoit fase Ode in the @riet

Olinivn , wich dedemined Yhat on eflechively (dantical New Yok
shatoie  Qualified. (Hing Brawn, 51 F23d 956, 36460 (94 (. 2008) .

The Coock held that New Jecsey bur@lacy Sdakutes Quatéies as a

MNocene oF Violence under 9 4810 of dhe Buidehnes . Dk NO- 26)

hocil 2021, M Wilgn Bld g mohon Goe o nokiee of figone

000ea\ With e Aistick Courk. Dkt we. 903, JulY 893 9031, ML,

W) son Q\Pc\ a_MaHon {o( Certibicate of 000ectani ity Case o 21840,

DKt No. 43, Seetember Ay 2621, Courds of AfPeals foc the Secund

Diccoit deard M Wilon mokion lor cedificate for affeatability, in

formn Phoreris Qdatus, ond o Naw¢, ser psnde, or moddy gt

Conskeued A8 0 mukion sor Summacy (eversel. DET. NO- SO, November

8. 2021, Me Wilgn filed a mokion (or_Cecon sdeakion |

fecond decakion eNbanc . Dkt ND. Sk,  December 15, 20215 The, Cort

denicd Mo Wilson's mokion for Qinel eeongidecation of in_alteatine,

B (eoongdecation e banc . DU NO.BY:




Bea apn for (};ro\n\f\nq the Petition

USe of shale butGiacy o enhune. sentence wias wn ercol by Lhe

Sernnd Ceeod oot of AfPeals. Defendants @JoY the (1Ght

of e Pencltics faced before a coutt. As 1k Shands severa)

isher  Cueuibs beyond e Second ecuit have found shaie

ouglay Y8 ok 4 Suddble predi (i
p{)ﬂionﬂ Yool Hng Couct 30 vesolve Yhe el

Qonendst Yoo gider acus.

(L)




T4 13 dhe dotN of the Court 4o Pesolve SPLiks amondat dhe

dister Ut de

T4 15 doty of the Suoreme Couek 40 Cessive <P ampn sk

the ister Ciccoks. There euists o 20k amongst dhe

‘Sisk’.( CocColks  128arding State bucdlary Shatutes that

lnvolve Skroctoes doat ace nor dwelling®. The 6i%ina

Budelines  defined  ocime of Violnce by adedhng +the  definition

O Yhed Ferm as i apeeared in 18 U5 S lb. Budelines

$ 433 (1957) (f‘mumbered $ 4B 2@ in 1997, Guidelines

Aroendiv () Vol. 1, Amedmeat 568, at 52k (efP. Nov. 1, 134 A)

See \8 UsC S @e finng Conpe of Niolence +o £NLom Pass

any Clony. .. that, . bY 1} notuce, 1ovelves O Subgtantial

(s that thgica\ Rece 09anct the Person or Hopecty of

anothec maY e used wny Hhe Course Commidring the oPFmSE)c

Il The Commentary 4o the 6ci9inal 8 4812 Sated that the

Commission intecPrered the Ceime- of - violence defaition +6

Mean Jflr\oxj(w[C—]OH\l.lC‘\'l(Jﬂ Cor bucatacy of o dwelhnd Would be

(Coveced. Gudelines S HBLL Aeplation Nok 1 (W%‘b (CmPhasxs

uAch\ l—\@u)f\}cr ¢ Stared interpeetakion as Shoct | wed

1l 1999, Yhe Commission Qmended $ Bl d o (‘,lan(’\)\\ the

defia Jnrm of ooime of Niolence. Guidelines feeendix €, Vol. 1,

i Amendment 208 (ﬂ@p Nov. 1, 1949) (Amenc&menj( ZbX) ar 133, Tm

Cefecerce +o 1% L. SC ¢ 1l Was dt’ldedl the C,L\ﬂﬁle& Quidelines

&)




deCinition Used the & HB1L Ly werding Guoted in the Seeond

DaraOraohn of this Pact 1. B. (Wor&mq that has cemaned He 3ame

Yhaugh ZUOT) e, hanmd, \ntec Olm\ bucalary 0f o dwelling

and any Gy +huir "bYhecwise owolves Conduck Pna% Dresent @

Qecions Dotentiald Oisk of Ohysical indury Yo omowr Amend myent

28, ot 131-33, The ondinal Commentacy was (‘ﬁPluQL& by

(ommentacY that Continued o note that (dme 60 vislence 1nclode

bucQlary of o dwelling: bot Jr‘ne Statement that ?bocalany gf a i
Qbruckute Would ot be tovered nas omitted. Td ot 132 . No ‘

Subseauent Yerswon of 4Bi.2 oc of ks CommentacY has Srated

Hhat bucdlacies of non- dwellinds are exclude From the Guide

Coc 148 Poct has not Since 1889 ClacFred this matter,

ere,njrl\l, Yhe Sister Ueeoits dealing undh State aws defsmna

C\lmLS of bucglacy have SJ((UQIQlG(i wLo dCJrC(mmC U&)}\e%er ererPreerS

$ MElL 1@ fesidual “otherwise involves Clavse do include

bucalacy 6F g budding that 18 net 6 dwelind 15 Coceeclosed by

\ — —
ot deBnidion < eaclier specific mention 0f bonlacy of g dwellmj.

hoes  defnidion of come of V'to‘encc. The Sentencng Commg;SS’Ton',
|
|

Some_Ciccots have gnsweced s Question in the affiemative

tancloding Hrak anlY bucglacies of dwellinds ace o be ongidered

Cames of Violence ppdec € 4Bl 2@(3). See ¢.9. 0 Unided Skates V.

Ha(rison, 58 .34 115, 119 (LH% G lq%) Unided S’mlrcﬂ V. X?ell 44 £ 2d

43, 936-30 (Lt Ge 1999) ¢ Uniked Stades V. Smih, 10 €34 724, 733

(l()irh L | Ci%\ (Hher s, hc\\fa Conclude thad bw%d of o Cumm«ml

(%)




building nvolves Conduct that Precents 0 Seciovs Genkial Cisk, of

OMSEC&I ‘mJU(\/ {0 anothe(, and hence bur?jlw\/ oC Such G noen- dwcl\t'nq ‘

s Q86 0 came_of vislence, falling within the  Scofe of 481 2@il)'s -

last Classe. See €9, United Stakes v. Haseal), 76 £34 902,900 (8%

i) Waseall ), eeck. denied, 519 V.8, g, 1T $.Ck. 358, 2L L. E4. 2d

290 (1996 Urided $hades v Bores, 936 £.24 1,45 (m L1992,

Cert . denied, 501 WS 1024, 13 $.Ck 1820, 123 L.£d. 14 454 (1393).

Sl odher Gcoite have coled that Whether burdlary of o building

Othee than dwelling be Consider o erime of Niolence within +he

Meanind 6F the Cecidual Clavse of § 421 2@) derende an the

Crcomstances of the oaime. gee, €9 United Shakes v, Ma%ews\

514 %.3d §12, 860 (@dh Qe aooLD Untked Shates . Hoolds, 34p € 24

HT, bSI-52 (;(+h Lic. ’&OOD Umké Maks N Wlgn, 168 F ?xi U6y 928~

29 (H‘n (. \Cﬁcﬂ Vnied Slc&cs V- Jacksen, 22 €34 583,585 (5ih (e

).

Me Wilon Soffers Qedudice due Yo an enhanced Sentenced from -

a_ Convichion Coe Paed degeee borfacy Ynder Newd Sersey Satute

Annotated § 9C1R-2(a). Tne Courd Shovld Cesolve +he gl amengtd

ne Siske Qrenits and Qe Celief o Mo wilion from +he f’nhangﬂ

Centence ,

Conviption for New Jecsey Wnird dearee Durglacy fannpt be

Wsed Yo enhance  Sentence .




The Second Oiceid hat held Yhat Mo loileon's Prioc thied dedee. bog Olar|

Convickion_tndec New Jersen's law 15 identical do dhied dedree bucdlacy

Undec New Yoek's law, which Qualifies as a fedicate offense

o a4 Sententind enhuacement under Unided Slades Sentencing

Guidelines S 421 2@@) Cesidual Oayse. The tourt tommihed

lroceducal eoror ghen 1+ Cailed Yo cemPly Widh he Gles of Steps In

the lean! Process, when doece Was elear Suerime Loort and Second
Ciceuit Orece dent s detailing te analVhcal Eramewerl Cor determing

whether @ Came Qualifies QS 6 Pedicate 68ense under § 4B1-X0).

3e¢Tayloe v United States, 95 US55, 02 110 S.0k 2143, (A L. Ed.

28 e67(1990)2 United Sakes v. Nan Mead, 773 T 24 1429, 431

(Zd Lo, Do ).

The Caceer OfFendec Senkencing €ﬂhancemcn+ ot Unided Skates Sm%mﬁin@

Gudelines $ HB11 @) Ceduices that, e defendant hus ot least T

Prioe \Oe\on\l Qomndﬂon or euHM WALY: O\f Violence Of& Gorﬂmﬂ{’&

Sob&ante OCPC(\SL I tne Hme Me wilson aS Sentenced December

2014, 0 (cime OF Niolence For Yhe frdose af AL WS defined

n % 489 @) as

An\l offense Under Sedecal oc Shake law, Wnigheble b \nPe unaent

[ o deam erteeding one Year, that has as o element the s,

GHempted Uity or theeatened Uee 68 Phygical Poce adandt

e Prrion of ano%er\ o () 15 burdlary of a dwe\\m@\ QSN

A S s O InYoles uce of 6&0\031\)@3\ 6C_other wise m\zowes

(10)




Conduck that Cresente o Secious Potentic] sk of Phvsical indury

1o _anothey. &eclr\uo 8L 2 () L5 Cefecred o as the Phisienl

furce 0lugse \he Gt half of HBLD @l 2\ Lontains the

‘evemPlar (il wm%\ and he econd hale e "residual Clagse

When detecoing whether o Prer lonvickion Yuakilies a8 o 0(ime

€ Vip\ence \ndee Yhe (buadc\me 8, Covcts 0Py o Cate%qical

QPPronch, {eocna on %e Lact 6P Conviction ond 4he Statudory

Selinikion o Pear 0ffense Catoer Yhon donduck Underlying Hhe

DFFense . Tavlor, 435 U.S. at bOD.

he New derceq buraliy Statyles does ot Sakicly the force

Claose of S 4B1 2 @),

Undee NdSA 20182, a Person 15 30ty 0f bordlacy F with

VucPose Yo commit an oflence dheren of theceol he s (1) enterg

A Ceseacch faaliy, Shegckuees, or a SebacatelN Secured of

OtcuRied Pockian theecl unless the Suckuces was at the dime

0% 4o e Dublic o the acker 15 licensed oc Prvilese Lo ented.

2) Sueceptibionsly (emaing 10 a Cesearch fuclity, Shuctues, of

(o StPacakely Secured 8¢ OCCupied Pockion thereol lZnome that

ne 1< ot licensed oc Prvileded o do 0 (3) Teeseas_in of Ubn

,UHH Confony Drofecky Wheee Publip ngtice Dohibiting tresacs
1S Given DY (enSPieious Posking, o Cencing_aC_other_enclosue

MancestN_designed 4o etolude introdecs Nt A § 901896y (90M).

i




For te Gred Yol the low lacks o ()h\(slwl Gorce flemcmt\ ks

Umno‘c be. deemed a veme oF \iplence undec € 4B 2 @yD's

Ph\ls\ml Locce Q(&US@ Nan Mead, 773 F.3d at 432,

The New deesel_burglacy Statute does oot B widhin Yhe _enumerated
(aose of 9 4812 D).

The New J €(se\l burglacy Statutes (eaches bevand the Yeneerc defindion

of bodlacY in 181 2e32), Unlike Hhe Geneait debndion of bumLAr\I
Which Concern 1+ SIf With dwellnds_only. Tn Tavler, dhe Qumpreat

Quud hold Yhad budlary undec he enomerated Clagse Was a ome

having the basic element of pnlawfl or unboyileded enkey into of Cemanng

in o bulding oc Stuchuices with ntend Yo ummit o came, whee

Shied, Nesselsy Car, Nechile and ourPlanes do net qualify ag m:ams

of_gkeyciuges . Twm\ 405 U.S. at B39, Tavlar went an o fXlen

Yrad ume et define buralau Mmore b(wc\l\h mclu&m eatry

%o e and ending madines o ercmoles. IA od 109, New

Seciey's huedlacy Sladuie s one Such Slure @ yrwdms 1S

defied ast "Any buildind, Coom, SP, vessel, (ar, vechile , of
Aicflene _and gl ooy Plae adofled Lo ovecnight 8 ccommadadion

C Qersm 6 CO( Curr\hnﬁ 0N bu&lﬂes %lxcum Whether of et a

lecon 15 ackually Qeesents Nod G A €90 15- !(\Luwr 1964).

The Second Greeiik has follawed e (abionale a8 o Lund Jhad M2

Wilsunts Hhid deaee bucdlart was a Crine of Yilence under ¢ 461 2iaf2)




Cesudval elagse, Ghind yniked Shakes N Browny S 2,34 956, 15D

(34 L 3008), and ek 0 an enumedated offense.

New Jecsey ¥hied dedree bucalacy does nok met dhe emaning

Cesidual Clavte

when c\eﬂ\{fmmmﬂ wheher 0 Bior Coovichion Callg within the

Cesidual Clavee of U656 ¢ 4a1. ) @l2), e oebs indui (emaing

0_Oabedoncal 6ne, " Contidecind_(Dhethee the elements gf e

0kbense ace the e Yhat Woold Jush® ks inclusion Luithin the

Cesidua! Brovision, withaot 1nauang e Seeabic fndud of dhis

Uackicy los 0FGnder._Jomes V. Unived Slales, 950 U-€ 199, 962, 127

S.Ck 1986, 167 L. Ed. 2 533 (9c07).

[l
Undec Yhis aeproach, "Euet_Gucenable fachinl offens (overed

W o Shuckure need ot necessac Y Peesent @ Setwws Dokential

(16 o€ 100 befure the ofeense qun be_deem 0 Nioknt) o,

as i+ weeey o come of Yiolence , James, 550 V-3 at gos, ‘

Tosveady Yhe %ozer inGuicy 18 Whether Yhe Qondud encomfagsed

by e elements of dhe aflanse, in 4he ardinacy Cases Besents

0 Secious Poteahial (s of ndury Yo another, T4

Tne_Svecome Courdt has Kovided 100 becds o determine whether oo

affense Qualdies @S  Crme of Volence within the Meaning of

UGS G 2 481 200Q), Which test o couct il afply degends on

)
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