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Umted States Court of Appeals
| For the First Circuit

No. 20-2174
- JONATHAN CARVALHO,
| Petitioner - Appellant,
| .
* STEVEN KENNEWAY,

Respondent - Appellee.

Before | /

Howard, Chief Judge
Thompson and Gelpi, Circuit Judees.

JUDGMENT

Entered: December 23, 2021

Petitioner-Appellant Jonathan Carvalho appeals from the order of the district court denying

his petition for habeas corpus, filed pursuant to'28 U.S.C. § 2254. We review the district court's
denial of habeas relief de novo. Moore v. Dickhaut, 842 F.3d 97, 99 (Ist Cir. 2016). We have
carefully reviewed all of the parties' submissions, and the record. Largely for the reasons set forth
in the district court judge's Memorandum and Order dated November 10, 2020, we affirm the order
denying the petition. :

The judgment of the district court is affirmed. See 1st Cir. R. 27.0(c).

, Petitioner-appellant has also filed a motion for appointmént of counsel. "[Pletitioners have
no constitutional right to counsel in [habeas corpus] proceedings." Bucci v. United States, 662

F.3d 18, 34 (1st Cir. 2011), cert. denied, 133 S.Ct. 277 (2012). After our review of pétitioner's
motion and of the entire record, we are not persuaded that "the interests of justice" require
-appointment of counsel. 18 U.S.C. §3006A(a)(2)(B).

Accordingly, Carvalho's motion for appointment of appellate counsel is denied. .

So ordered.
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United States District Court
District of Massachusetts

- Jonathan Carvalho,
Petitioner,

V. Civil Action No.

18-12018-NMG
Steven Kenneway,

Respondent.

L N . L i i

MEMORANDUM & ORDER
- GORTON, J.

In September, 2010, a Massachusetts Grand Jury in.Suffolk
County inéicted Jpnathén Carvalho (“Carvalho” or “petitioner”)
~on one count of murder in the first degree and one count of
unlawful posseésion of a firearm without a license. A jury
trial was conducted in December, 2011, in Suffolk County
Superior Cgurt (“thevTrial Court”) and Carvalho was ultimately
convicted on the firearm chafge and on the lesser-included
‘offense of second-degree murder. He was sentenced to life in
prison-on the murder conviétionland a concurrent term of four to
five years on the firearm convietion. Carvalho is currently
incarcerated at the Massachusetts Correctional Institution in

Shirley.
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Follow1ng hlS eonv1ctlons,-Carvalho appealed and the
Massachusetts Appeals Court (“MAC”) afflrmed The-Massachuaetts

Supreme Judicial Courty(“SJC”) denaed:carvalho;e applicatiou‘for

further appellate'fevieuiand tﬁelﬁnited.States Supreme Court

denied Catvalﬁefs Petition for éeitiotari.: Thereafteti Catyalho

filea the instant petitiou fet wtit of habeas corpus}pursuant to
28 U.5.C. § 2254. -

-Carvaiho seeks telief'onlfour grounasuf(l) the irial'COurt
erred by not givingta jufx iuettuétipn en'éelf—defenee;i(g)fthe
-Trial:CQu;t:erredﬂgy-net iusttuctiué‘tue-jury that-reasenabie
provoeatipn cah*ariSelwitheut;physical-eontaet;-(3)_remarks:py
the proeeeutorfduring her openihg-and'cloeiué argument3violated
‘Carvalho s constatutlenal rlghte, aud (4) the trlal judge

1n1t1ated but falled to proceed properly w1th a Batson 1nqu1ry

I. Factual Background

In a habeas cotpus ptoeeedingliuetituted by a persoh‘in
cuSFOaY Pursuant\tp.the-jUdgmént;efea state §§ﬁ££,=£ac£uaif7
determiuatiene made by a state eoutt shaii-be‘presumed'to.pe..
correct.absent‘clear and conuinciug.evidence to the eentrary; 28
U.S.C. § 2254 (e) (1)- &he Court thetefore-looks:to‘the tacts

found by the Trial Court as summarized ontappeal by the. MAC:

Shortly after 11:00 A.M. on August 10, 2010, Hudo
Valladares left work and returned to his apartment on the
first floor of 230 Central Avenue in Chelsea. The




:0n that morning,. when Valladares opened the door to his
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[petitioner];EaichildhOoderiend'of:ValladareS, was at.the
apartment. [Petitioner) had been dating Daisy Lopez for
several months. Lopez's.former'boyfriend,ﬁEmanuel Flores,: :
was friends with the victim, Luis Rodriguez. The victim’s
girlfriend, Anmeris Burgos, 'lived on the: seécond floor of

the same building as Valladares. The [petitioner] and
Emanuel Flores had been:involved in a dispute over. Lopez,
which had led to several prior physical altercations. The

" .victim had also become involved in this dispute, -resulting” :~

in a “beef” between the victim and the {petiticner]. The
[pétltloner] had told Valladares that he and the victim
were going- to “squash the beef,” or settle the dispute,
through a fist fight. The victim had also told Valladares
that he and the [petitioner] were going to fight in order

-to’ settle the “beef.”

apartment and found the [petltloner] 1n51de, the
{petitioner] told Valladares that.the. victim’s. car was- L
outside. He asked Valladares to go upstairs to Burgos’s
apartment and get the victim, so that he and. the '
[petitioner] could “scrap it out.” The victim eventually
met- the [petitioner] in the parking lot outside of 230
Central Avenue. Geraldo Flores, who witnessed the
altercation from the other side-of the parking lot, ,
testified that the two walked toward each other and met in
the middle of the: parking..lot.. The victim put his fists up
while the two were circling one another. The victim was
saying “come on, let’s go” and advancing on the o
[petitioner] while the (petitioner] backed away- and. Sald
“hold on, relax" and “let me talk to you.

As they moved closer to Geraldo, the victim stlll comlng
toward the [petitioner], Geraldo turned to. walk away. Two. .
seconds later, he heard the first gunshot. Geraldo turned
back to face the pair . and saw the [petltloner], about four
yards away, pointing a gun at the victim as the victim,
about ten yards away, ran back toward the door to 230
Central Avenue. The [petitioner] fired a second shot,
hitting the victim in the back and causing him to stumble
into the door. A third shot was fired as Geraldo ran from
the :scene. - The victim, who was unarmed, suffered a total -

" of three gunshot wounds. The wound to. his back proved

fatal, and he died shortly after being taken to the
hospital. A jury convicted the [petitioner] of murdér in

" the second: degree and possession of a firearm w1thout a

license.

B - e’ - PO S
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Commonwealth v. Carvalho, 90 Mass: App. Ct.:1110,:2016 WL

5955949, at *1 (2016) (footnotes omitted).-

II. Analysis

'A;igééf"étéﬁaard

. gtﬁre'federal habeas relief in the wake of the

Antiterﬁo. sm and Effective Death Penalty'AC£°of 1996'(“AED§A”),

a petitioner must demonstrate that the “last reasoned state

court décisibﬁ”'in'thewéaée
resulted in a decision that was contrary to, or involved an
!unreasonable<application;of,Jtlearly eéstablished Federal
law, as determined by the Supreme Court of the United
States;/ or resulted in & decision that was-based on an -
unreasonable determination of the facts in light of the
evidence presented in the state court proceeding:

28 U.S5.C. § 2254(d};_see also Jaﬁosky-va St..Amand, 594.F:3d 39,
47 (Ist Cir. 2010) (“Because the. [Supreme: Judicial Court]-
summari;y,deniedﬂfﬁrthgr appellate. review, we look to-the.last ..
reasoned state-court decision-—;inhthisrgase,.thef[Magsachusett§;
Appeals Couftfsj rescript.”).. Here, the lasthreasoned-depigign;<;
of a state court is the decision of the MAC zffirming the-ir;al

Court’s conviction @f Carvalho. . .

. Whén determining what constitutes “clearly established

Federal law” as determined by the Supremé'Court of the United

" States (“the Supreme Court”), courts are to look only to the
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holdings, .@nd noét diéta, of.the Court’s decisions.

Woods v. Donald, 575 U.S. 312, 316:=(2015).

The Supreme Court has stated that the “contrary to” and
“unreasonable'application” clauses of § 2254 haye “independent

meaning,” thus prov1d1ng two dlfferent avenues for a petltloner

to obtain relief. Wlll;ams v. Taylor, 529 U. S 362, 405 (2000) .

A state.court’s adjudication will be “gontrary to” c;early

established Supreme Court precedent if it either.“applies_a rule

- that contradlcts the governlng law set forth” by the Supreme

-, Court or . con81ders facts that are “materlally 1ndlst1ngulshable

from a Supreme Court dec151on and arrlves at a dlfferent -

conclueion. Id. at 405%061

" On-the-other_ hand, a stateucourt’s“deCisienfwill constitufe
an “unreasonable application”?of clearly established éupreme"
Court precedent if it “identifies’the"correct governing-legalx””
principle” from the Supreme Court ‘but "unreasonably‘applies that"
principle to theffacts*bf the prisener'e éase:?-gg;-at;413.
Conséguently,-a federal habeas coéurt may not grant relief simply
because that court concludes in its independent judgment that
the deciaion of Fhe sﬁate court applied clearly established
federal law errbneously{or’ineorrecfly. Id. a£'4Ll.' It must

further conclude that such an application was unreasonable. Id.
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B. Application- - -. = ...

1:'Juiy‘Ihstruéti6n5‘

Carvalh; ébntends thaﬁ the Sé£y‘iﬁstruétibné ét %iiaihwgré
érroneous for two reasons. ‘Firsf} he‘EVefs.that the Trial Court
should have instricted fﬁe-jury régérding self-defense. ~Sec§nd;»
he cpmplaihs tha&vthe:Triéi'Courf failed to ihstruct fheféur&
that reasonablée provobatioﬁ‘aoeé nbf require'physicéijcbﬂtacf.
Carvalho contends that‘theﬁ%iiéi Court’s réjeétion.ohois
propoééd.ihétrucfioﬁé'vibiétéd'hig}}ighfltohdUé prdﬁésé. 'Tﬁé-
Coﬁﬁénwééltﬁ réébéndé-thaE the MAdrdid‘ﬁot'uhreasonably‘applyi
clearly eéﬁébrishea'laﬁ ih-fih&iﬁg that betitiohér was nbt‘
entitled té-either instrucﬁion. ’ ' . f‘ Lo

A federal habeas tourt must étcéptfa State’ court’s rulings

on state law issues. Rodriguez: v. Spéncer, 412 F.3d 29, :37 (lst

Cir. 2005). (citing Estelle v. McGuire}?SOQ U.S.. 62, 67-(1991))-

For that reason, improper}jury instructions seldom form.the . .-

basis for habeas relief. Niziolek. v. Ashe, 694 F.2d 282, .-290
(Ist Cir. 1982). It is.not enough-that a jury instruction be

deemed “undesirable, erroneous, . ... universally condemned” or

noncompliant with state model instructions, Gaines v. Matesanz,:
..272 F. Supp.. 2d 121, 131 (D. Mass..2003) (quoting Cupp v.-
- Naughten, 414 U.S. at 146 11973) (internal quotation marks

omitted)); see also Estelle, 502 U.S. at 71. Federal habeas
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,_rellef is warranted only when an 1nstructlon is deemed 86" o -
erroneous that it v1olates a criminal. defendant s federal rlght
to due process pursuant to the Due Process Clause of the
Fourteenth Amendment lelolek 694 F 2d at 287 (ho}dlng “errors

. that render.e fair triel lmposs}ble_w1;l be cognlzable ;n

federal habeas,porpus,-because sugh.errors Vielatexthe due

ptotess clause”). ;ndi&idual instructions nnst be egaﬁinedlin‘.,

the context‘of the whele inry cherge;rather than ;n.igolstion

and petitiener_mustwshow'“theAai}ing instrnetion by rtse}f'so .

infected the entire trial that the resulting convietion‘viplates,

due process.”.Estelle,_SOZ U.S. at 72; see also Waddington v.

Sarausad, 555 U.S. 179, 191 (2009)

i. Eei}ure to Instruct on Self-Defense

Carvalho contendsithat;the;Trial“CQurt’s failure to
instruct-the'jury~eniself-defense{yiolates the'principle
Amannounced.byjthe'Supreme'Court thét ajdefendant “is entitled to
an instruction asfto*any recdgnizedfdefense for which. there

exists. evidence sufficient for a reasonable jury to find in his

favor.” Mathews v. United States, 485 U.S.. 58, 63. (1988). He

asserts that he reasonably: believed: that he was in imminent
danger of seriohsabodrly'harm.because Mr. Rodriguez was the

aggressor and that he had tried: to avoid a physical
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donfrontati¢n prior to hi;xgseﬁqf5fo;ce.‘:As a result, Carvalho,

submits that he was entitledrtp an ‘instruction on self-defense.

CarValho’s assertions are:unavailing.ﬂ As a prelimina;y
métte;, the First Circuit Court of;Appeals (;the'First‘Circuit”)
has rejected the view fhat_the:Ma£héw§ ﬁiinqiple is clearly .
established_fedgral law for purposes of federgl ﬁabeas review.

See Hardy v. Maloney, 909 F.3d 494, 500 (1st Cir. 2018) (noting

that the Supreme Court has not appliéd fhe language in Mathews
in any other case or to any defense “other than the entrapment

defense at.stake. in Mathews” and describing the statement as

" “dicta, not a hplding”)i Therefdre, this Court cannot conclude

that the MAC acted contrary to‘élearly established federal law

based on the principle in Mathews.

ﬁven if the First Circﬁit‘didtconsidg; theflapguage_in
MatheWS to‘be bleér;ylestaplishgd fedgral.law, a defepdant_is_
;nly éntitled to an instruction as to a defense if a reqaonablgnx
jury could find in his favor based on the evidenéé. Mathews, 485
U.S. at 6§.l The MAC defermin;d,'hégeveg;-gﬁat tﬁe evidence
viewed iﬁ the 1ight most favorable td'CérvalHq iﬁdicaﬁeé'thét he
was not enti£led to a self-defense instruction becauselﬁé’did:"-

not “use[] all reESOHablé, availabie means of retreat” béfore

using\fbfce, as reqguired by Maséachusetté'law. See Cérﬁélhd,'

()
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2016 WL 5555019, at *2' (citing’ Commohwealth v: Harrington, 379"
Mass. 446, 450° (1980)). The MAC emphasized that
the altercation took place in the middle ofthe day, in a
_parking lot abutting a public street. There was no o
evidence that the defehdant's means of egress was blocked,
or that he, armed with a gun, could not have simply run
away from the victim's raised fists. - R
Id. Carvalho does not dispute that the escape optibhé discussed
by the MAC ﬁeié*availablé to him. ' Instead, he contends that -he
did sufficiently retreat by backing away from Mr. Rodriguez and’
attempting to resolve the méttei‘&érbaliy. ‘The MAC’'s
determination to theicohtraiy}'howevér; was hot unreasonable:
Fﬁrfhermofé, the Triﬁi-Court-fbuhd that Cafvaiho had shot )

the victim in the back as he fled and that the shot to the back

was the cause of death. Accordingly, Carvalho'has.hot shown

that the refusal t6 instruct the Sury oh'sélf-defenSe“;so
infeéted fhé>ehfiré ffialufhgfﬁtﬁé réSﬁliing donfictiéﬁ violates
due Eroceés.” Cupp, 414 U.S. at 147. i

ii:.ﬁ;56£eous RéasEAABIé Prﬁ#écationvlnstruﬁtioh
Carva;po_g;gq aygrsmthatlthg instructipgs giQen.Fo-the jury

were erroneous be;auﬁevthey.did‘no;:spe;ify that reasonable

provocation, which negates the malice necessary for a defendant

to be found guilty of murder, does not require physical contact.

The Trial Court inStruéted the jury using the then-

applicable model instruction on reasonable provocation, which

| 4‘177
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stated.that fphysical‘contact,_evep a_single blow, may amount to

feascnable prcyocation,” Carvalho,.201§ WL 5855949, at *2 o

”ﬂ(duoting'Model Jury Instructions on Homicide 29 (1899)).
Standing alone, that‘ihstruction may be misleading because a

finding of reasonable prcvocaticn“dces not requfne physical

contact. See, e. g Commonwealth v. Fortlnl, 68 Mass. App Ct
701, 706 (2007) (holdlng that a defendant was entltled toa
reasonable provocatlon 1nstructlon when the “unexpected and

aggre551ve approach” of the V1ct1m could have caused a

reasonable person in defendant 5 pos1taon‘to feel-“an 1hmed1ate i
h and fntense threat”).— In fact, the 2018 edition of the

Massachusetts Model Jury instructien on'reasonable provocation

was amended to state explacitly"that‘“[rjeasdhabie hro&ocation‘

requested by petitiohef.

| -'2 does not require physical contact,” the precise instruction -

Individual jury instructions are not to be viewed in
isolation, however, and instead “must be viewed in the context
of the overall Charge.b bugg} 414 U.S. at 146-47. The Trial .
Court provided a' secohd instruction to the jhry'that defined

reasonable provocation as that

which would likely produce [in] a reasonable person such a
. state of anger, fear, passion, fright and nervous
excitement which would have overcome his capacity for
reflection and restraint and did actually produce such a
state of mind of the defendant.

_10_
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_Carvalho, 2016 WL 5955949, at’*3] hTheAadditibnai"inetrﬁction'

1ncluded no reference to phy51cal contact as a prerequlslte for

reasonable provocatlcn;‘ As“a result the MAC held that the

additional instruction cured any potentlally 1nccrrect

understandlng created by the prev1ous 1nstructlon and found that -

there was no pOSSlblllty that the jury 1nterpreted the '

1nstructlons as Carvalho suggested Carvalho, 2016 WL 5955949,

at *3. Carvalho has not met his burden cf prov1ng that the

. MAC’s determination was'unreasonable. Therefore, petltloner s

habeas'chailenge.cn the basis'cf.imprcper jury inetructions‘wili.

be denied.
' 2. Prosecutorial Misconduct

Carvalho. next argues that habeas relief should be'granted
because comments made by the prosecutor impermissibly appealed
to jurors’_sympathy. Specifically, he cites five instances
during the government’s opening and the closing argument in
which the prosecutgr:notedlthat_the victim had learned that he
was to become a father on the same day he was killed.
Petitioner contends that those comments prejudiced the jury to

such a degree that he was deprived of due process.

Federal habeas relief is rarely granted based on comménts

made by prosecutors because the issue is limited to “the narrow

one of due process, and not the broad exercise of supervisory

-11-

Als
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power.” Donnelly” v. DeChristoforo:’ 416 U-S.. 637, 642 (1974).

For rélief to be granted, “it is-not enough that the

prosecutors’ remarks were undesirable or even universally

condemned.” Darden v. Wainwright, 477 U.s. 168,.181 (1986)

(internal quotation omitted).' Conv1ctlons can be reversed based

' upon the comments of a prosecutor only 1f those comments “so

1nfected the trlal with unfalrness as to make the resultlng .

COHVlCthD a denial of due process 7 Id. The statements,

' therefore must be’ v1ewed in the context of the entlre trlal

Unlted States v. Young, 470 U. S l, ll (1985)

Here, the MAC found that the prosecutor’s comments “were

within the scope of perm1351ble argument” because they helped

) establlsh why . the v1ct1m was present at the- apartment bulldlng

that day Carvalho,~2016 WL 5955949 at *3 Furthermore,'even
if the references to the v1ct1m s expectant fatherhood dld have

the power to 1nfluence the jury, the Trlal Court provmded a

_curative instruction noting that’ comments made by the’ prOSecutor"

during opening and closing statéments are not evidénce to be

considered-by.the-jury.~ The petitioner conceded'as-much'in his
Viewing the comments in light of the totality of the

evidence of Carvalho’s guilt presented at trial, the MAC’

finding that the prosecutor s comments did not amount to a

-12-
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v1olatlon of due pProcess. 1s a- reasonable appllcatlon of the

* -Supreme Court's'pronouncement in Darden. ‘Apcordingle habeas'

‘relief will. not be grantedlon_tnat:ground.,;' L e e

3..Batson Violation =~ .. . o v o oo o

'flnally; CngalHo‘contendsrtnat he is entitled'tohnabeas’”

relief because the Qovernment improperl§-exerclsed perenptory :'
challenbes:ln:a discrlminatorp manner:durlné:fur§ selection. |
The Supreme‘éourt neld.in-Batson V. Kentuckx 4%6 U.SﬂllQ

(1986) that excludlng jurors on the ba51s of race v1olates the

Equal Protection Clause of the Fourteenth Amendment. 'To prove a

Batson violation, courts have applied a three-pronged test:

Flrst, a defendant must make a prima facie show1ng that a
. peremptory challenge has been exercised on ‘the - basis of
race; second, if that showing has been made, the
.prosecution must offer a race-néutral basis for striking
the juror in question; and thlrd, in light of the partles
‘submissions, the-trial court must determine whether the
defendant has shown purposeful dlscrlmlnatlon
Davrs v. Azala, 576 U. S 257, 270 (2015).

To.establish a prlma facieucase;of discriminatory
motivatlon.under.theEfirst prong of Batson, aupetitioner must
show that the facts “raise an inference that the prosecutor-used
'[peremptory challenges] to exclude the venlremen from the petlt
jury on account_of tnelr race,” Batson, 476 U.S. at 96. The

Court in Batson directed courts to “consider all relevant‘
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circumstances” in determining whether a petitioner has met his

or her burden. Id.

When a petitioner seeks federal habeas relief based upon a-

Batson challenge, courts must give 51gn1flcant deference to the

findlngs of the trial judge In addition to the presumption of
correctness afforded to all state court factual findlngs under
28 U.S. C. § 2254(e)(1), determlnations of tr1al judges w1th .

respect to peremptory strlkes are entltled,to partlcular

.deference because they are in the best position “to evaluate

context, nuance, and the demeanor of the prospective jurors and

the attorneys “ Caldwell v. Maloney, 159 F.3d 639 649 (1st Cir.:

1998) .

Petltloner asserts that during jury empanelment, the Trial
Court judge engaged in a sua sponte 1nqu1ry regarding the
prosecutor s peremptory challenges under Batson s first pronc
but erroneously failed to proceed to.the second step of the -
analysis. He‘c1tes an exchange.between the trlal judge and
counsel in Wthh the judge 1nqu1red about whether the government
had challenged any Hispanchjurors The Commonwealth responds
that the MAC found that the trial judge made no 1nquiry into the

motlve behlnd the challenges and thus had not invoked a

challenge under the state law equivalent of Batson, Commcnwealth

V. Scares, 377 Mass. 461, 490 (1979). Alternatively, the

-14-
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"'CommonWealthuproffers'that,Heyen:ifﬁthe'trialljudqe“SPCOmments

are -considered to be an implicit Batson inquiry,’he proceeded'to_-»

find no?prima:facie discrimination.
As a nreliminary‘matter,"the brief, ambiguous exchange
' between the trial judge and the parties did not”constitute‘a ’

Batson ingquiry. At no pOint during that colloquy did the judge

seek any explanation from the prosecutor or give any indication

that he thought that any strike was improper Petitioner offers;

no clear and conVinCing eVidence that rebuts the MAC’ s factual
finding that the conversation did not constitute a Batson
inquiry.. Consequently, this Court Will not discredit the

holding of the MAC on this issue.

Relief may still be warranted on habeas review
notWithstanding a trial judge s failure to initiate a Batson

inquiry if a prima ‘facié® shOWing of discrimination was in fact

nmade. See Sanchez v. Roden, 753 F.3d 279, 288 (lst Cir. 2014)
(ordering the district court to complete a Batson inquiry even

though no such inquiry had preViously been initiated)

Carvalho has not, however, met his burden cf makinq the

requisite prima facie showing. Here, unlike in Sanchez, defense

counsel did not object to any of the government’s peremptory
strikes and did nothing more than repeat comments made by the

trial judge. A trial court is under no obligation to conduct a
}

]
1

_15_
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Batson inquiry ufder’ such-c¢irclimétances. See United States v,

Snyder, 658 F.App’x. 859, 861 (9th Cir. 2016) (holding that the

trial judge’s failure to initiate a sua sponte Batson inguiry

was not erroneous when defense counsel did not_request an
1nqu1ry 1nto the government 5 reason for a peremptory strlke)
Under these c1rcunstances, the MAC’s flndlng that the peremptory
challenges wereznot based on dlscrlmlnatory intent ds a
reasonable application of clearly establlshed federal law :u~
articulated in"éatson and its progeny Therefore; habeas relief.
will not be granted based upon that ground |

c. Certificate of Appealsbility

1. Legal Standard

Section 2253 (c) of Title 28 of the. United States Code
prov1des that a Certlflcate of Appealability ("COA”) may issue -
“only if.theiapplicant has made a substantial- showing of: the
denial of a constltutlonal right.” 28 U.s.C. § 2253 c) (2. 193'"
order to make a ?substantial;showing”, a:petitioner.seeking'a

COA must demonstrate that

reasonable jurists’could debate whethér (or, for that
matter, agree that) the petition should have been resolved
in a different manner or that the issues presented were
adequate to deserve encouragement to proceed further

Slack v. McDanlel 529 U S. 473, 484 (2000). To meet the

debatable—among*jurlsts—of~reasonvstandard, the petitioner must

~16-
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prove “something more then.the-ebeence;of,frivolity or the

existence;pf-mere good faith.” Miller-El v. Cockrell,_537'U.$j<L
322, 338 (2003), .
2. Application
Petitioner has net madela eubstantial-shewiug'that‘tﬁe
exclu51on of an 1nstructlon on self- defense, the prosecutor s
comments about the v1ctlm S expectant fatherhood or the
prosecutor s peremptory strlkes denled hlm a constltutlonal

rlght warrantlng habeas rellef

Petitioner has, however,rmade a substantlal show1ng that

reasonable jurists could find that the MAC erred in flndlng that

‘the jury deliberated with the understaﬁaiﬁb thet physical

contact was! not regquired for'.reasonable: provocation-and- that:
therefore the jury-instructions were misleading.: When hearing
the general‘instructionathat=fanyfphysical contact, even a
single blow, may amount to reasonable provocation,” Cervalhe,
2016 WL 5955949, at KZ;‘outeideithe*COntext-of the second .
instruction given in this case,la jury might cOusider the
general instruction_cbntrolling. Massachusetts ceurts appear to
have recoguieeajtuat eﬁbiéuiti;'having emended the ihstruction

to confirm thet‘physicel centact'ie'not a prerequisite.

'Accordlngly, a Certificate of Appealablllty should issue on

Carvalho s clalm that an erroneous instruction on reasonable

-17-
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:;ptovocatioﬁ was given to the;jﬁty in violation of his |

oonstitutiohal right.

ORDER

For the foregoing reasons, the petition for writ of habeas

corpus of Jonathan Carvalho (Docket No. 1) 1is DISMISSED but the

Court sua sgonte enters a certlflcate of appealablllty w1th
. respect to petltloner S clalm as to the jury 1nstructlon on

reasonéble provooatioh.

- So,ordered.

T : - : /s/ Nathaniel M. Gorton
) ' Nathaniel M. Gorton - X :
‘United States District ' Judge - -~

‘Dated'NovemBerilo, 2020

18-
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" Unpublished Disposition
NOTICE: THIS IS AN UNPUBLISHED OPINION.
Appeals Court of Massachusetts.

COMMONWEALTH
: A
Jonathan CARVALHO.

No. 13-P-1594.
A

_ Octpber 14, 2016.

By the Court (K.AFKER, C.J., COHEN, GREEN, MASSING
& SACKS, I1.! ).

MEMORANDUM AND ORDER
PURSUANT TO RULE 1:28

*1 In the defendant's appeal from his conviction of murder in
the second degree, he argues that (1) the trial judge committed
numerous errors in her jury’ mstructlons (2) the prosecutor
improperly appealed to Juror ‘sympathy during her opening
and closing arguments (3) his motion to suppress certain

. statements he made to the police should have been allowed,

and (4) the judge should have required a reason for one of
the Commonwealth's peremptory challenges of a potential

juror. 2 We affirm,
Background. We recite the facts in the light most favorable to
the defendant in order to determine whether he was entitled

to jury instructions on self- defense See E ¥ Commonwealth v
Pike, 428 Mass. 393, 396 (1998). We reserve further factual
background for the discussion as required to address the
remaining issues raised by the defendant.

Shortly after 11:00 4.M. on August. 10, 201 0, Hugo Valladares
left work and returned to his apartment on the first floor of
230 Central Avenue in Chelsea. The defendant, a childhood
friend of Valladares, was at the apartment. The defendant had
been dating Daisy Lopez for several months. Lopez's former

_ boy friend, Emanuel Flores, was friends with the victim,

Luis Rodriguez. The victim's girl friend, Anmeris Burgos,
lived on the second floor of the same building as Valladares.
The defendant and Emanuel Flores had been involved in a

dispute over Lopez, which had led to several prior physical .

WESTLAW © 2021 Thomson Reutars. No claim to original U

altercations. The victim had also become involved .in this
 dispute; resulting in 2 “beef” between- the victim -and the
defendant, The defendant had told Valladares that he and the
victim were going to “squash the beef,” or settle the dispute,
through a fist fight. The victim had also told Valladares that

;. he and the defendant were going to fight in order to settle the

“beef.”

On that morning, when Valladares opened the door to his
apartment and. found the defendant inside, the defendant
told Valladares that the victim's car was outside. He asked
" Valladates to go' upstairs-to Burgos's apartment and get the
victim, so that he and the defendant could “scrap it out” The
victim eventually met the defendant in the parking 1ot outside

of 230 Central Avenue: Geraldo Flores, 3 who witnessed the
altercation from the other side of the parking lot, testified
that the two walked toward each other and met in the middle
of the parking lot. The victim put his fists up while the two
were circling one another. The victim was saying “come on,
Jet's go” and advancing on the defendant while the defendant
backed away and said, “hold on, relax” and “let me talk to
you.”

As they moved closer to Geraldo, the victim still coming
toward the defendant, Geraldo turned to walk away. Two
seconds later, he heard the first gunshot. Geraldo turned back
to face the pair and saw the defendant, about four yards
away, pointing a gun at the victim as the victim, about ten

Az

yards away, ran back toward the door to 230 Central Avenue. .

The defendant fired a second shot, hitting the victim in the
back and causing him to stumble into the door. A third shot
was fired as Geraldo ran from the scene. The victim, who
was unarmed, suffered a total of three gunshot wounds. The
wound to his back proved fatal, and he died shortly after
being taken to the hospital. A jury convicted the defendant
of murder in the second degree and possession of a firearm
without a license. o

*2 Discussion. 1. Jury instructions. The defendant takes

* issue with  various aspects of the judge's instructions to the

jury, which included the charges ‘of murder in the first degree,
murder in the second degree, and voluntary manslanghter. We
consider in turn each of the defendant's claims of error.

a. Self-defense. The defendant contends that it was error for

the judge to deny his request for a self-defense instruction. *
In a case such as this, a defendant who employed deadly

force is entitled to a self-defense instruction if the evidence -

- warrants “at least a reasonable doubt that the defendant: (1)

b Government Works, 1
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had reasonable ground to ;Dcli eve and actually did believe that
he was in imminent danger of death or serious bodily harm,-

from which he could save himself only by usmg deadly force,
(2) bad availed himself of all proper means to avoid physical

- combat before resortmg to the use. of deadly force, and (3)

used no more force than was reasonably necessary in all the

circumstances of the case.” |- Conmonwealth v Harrmgton -

379 Mass. 446 450 (1980)

The defendant was not entltled to a self-defense instruction,
because the evidence, “viewed in thé light most favorable
to him, did not raise even the possibility that he used all

" reasonable, available means of retreat before resorting to the

use of force. Even assuming that the victim was the aggressor

and the defendant reasonably feared i 1mn:uncnt risk of death or.

serious bodﬂy harm, the evidence is uncontroverted that the
altercation took place in the middle of the day, ina parking

lot abutting a public street. There was no evidence that the -

defendant's means of egress was blocked, or that he, ammed

“ with a gun, could not have simply run away from the victim's

raised fists. Seel Cammonwaalth v. Curtis, 417 Mass. 619,

632 1994); E® Commonwealth v. Berry; 431 Mass: 326, 335.

(2000),

Commaonwealth v. Espada, 450 Mass. 687, 693
(2008). o ' o

“Necessity is the touchstorie of self-defense. “The right of self-’
_ defencc docs not accrue to a person uhtil he has availed all

proper means to avoid physical combat.” |
v. Kendrick, 351 Mass. 203, 212 (1966). Sec Pike, supra at

399 (defendant must use every availablé means of escape °

available before acting in self-defense). Because the evidence,
viewed in the light most favorable to the defendant, does not
show that he was entitled to use self-defense, the trial judge
did not err in failing to so instruct the jury.

b. Reasonable provocation. Defense counsel made a pretrial

- request for an instruction informing the jury that heat of
passion upon reasonable provocation may arise from the.

victim's “aggressive approach,” which need “not include ..
that the victim struck a blow.” The trial judge mstead gave

the model jury instruction on reasonable pr ovocation, which

states that “physical contact even a single blow, may amount
to reasonable provocation.” Model Jury Instructions on
Homicide 29 (1999). The defendant objected and maintains
on appeal that the instruction improperly conveyed to the
Jury that physical contact was required in order for them to

Commonwealth ‘

copclude that. the victim's approach constituted reasonable
provocation.

,*3 Reading the instructions as a whole, see

* Commonwealth v Jiles, 428 Mass. 66, 71 (1998), we do
not believe reasonable jurors would have understood that

they could not find reasonable provocation in the absence of

physical contact. The judge's instruictions stated generally that
reasonable provocation is that “which would likely producé
{in] a reasonable person such & state of anger, fear, passion,
frighit and nervous excitement which would have overcome
his capacity for reflection and. restraint and did’ actually
produce such a state of mind of the defendant.” This closely
tracked the model instructions then in-effect. See Model Jury

" Instructions on Homicide 28. This avoided ary possibility

that the jury would reasonably have interpreted the phrase
“physical contact”, in the manner suggested by the defcndant.

';-1...«
The case the. defendant relies upon, L Commonwealth v.

Morales, 70 Mass.App.Ct. 526, 531-533 (2007), is not on
pomt as there this court held it error for the trial judge to

have expressly instructed the j Jjury that physical contact was

reqmred in order to find reasonable provocatlon ‘

c. Sua'den cambat In hcr instructions on mmgamng
cu'cumstzmces the judge instructed the jury that “[s]uddcn
combat mvolves unplanned combat.” The defendant takes

issue with these instructions for the first time on appeal,

arguing that neither the 1999 nor the 2013 versions of the

Model Jury Instructions on Hormc1de mc]udes the - word

‘ﬁmplanncd * He argues that this term led the J Ju:y io believe
that combat could not be sudden if, as in this case, the meetmg
at which” the combat took place was planned We disagree.
Nothing in the judge's instructions suggested that “unplanncd

. combat” could not occur at a ‘meeting that was planned The

_]m'y were free to consider whether the allcged assault of the

: dcfendant by the victim was “sudden” 50 as to mitigate the

charge from murder to voluntary manslaughter

2. Alleged prosecutonal misconduct. The deferidant argues
" that a new trial is requu-ed because the prosecutor improperly

played on the jury's sympathy and emotion during her opening
and closing statements by repeatedly referring to the fact that
the victim was an expectant father. He argues that the error

was compounded by “the constant presence in the courtroom °

of a pictiire of the deceased, as well as the crying and angry
family members of the deceased exhibiting themselves to the

Jjury venire and the jury.” He contends that the judge erred
in failing to give a curative jury instruction regarding the’

WESTLAW  © 2021 Thomson Reuters. No claim te original U.S. Government Works. = , 2




" pregnant); £
545 (2009) (mneteen referenccs to victim's bemg a ﬁ.reﬁghter )

- Com.v. Carvalho 90 Mass App ct. 1110 (201 6)

BON.E.3d 1198

) “spectacle” of family mémbers in the courtroom combmed'*
"with the prosecutor s comments. i

Among the cha.llenged conduct, only" the- prosecutor's
own . comments are attributable to -the Commonwealth
Furthermore, . defense counsel objected -only to the

~ prosecutor's opening statement. We discern no error, as the

prosecutor's comments were supported by testimony. and
within the scope of permissible argument, “The prosecutor

* is entitled to tell the jury something of the person whose
life [has] been lost.in order to bumanize the proceedings.”:
- Commonwealth v. Rodriguez, 437 Mass. 554, 566 .(2002)
" (quotation omitted). Her three comments that the victim was
" about to become a father.again (two of which described the-

anticipated testimorny of two prosecution witnesses) did not

rise to the level of-improper appeals to sympathy or. ¢motion. -

Contras't%%ﬁ Comr)zonwedith v, Sa}ttiego,‘ 425 Mass. 491;494‘:
- 495(1997) (twelve references tovictim's being seventeen and

or bemg on fire engme) See Mass. G. Evid. § 1113(b)(3)
(C) & note (2016). Even if the comments had amounted
to prosccutonal misconduct, we have considered the factors
beanng on whether such mlsconduct requires reversal see

Santuzgo supra at 500, and concluded that reVersal would not

be warranted here -

. .. T
Lo PP

*4 3. Miranda zssues Shortly after the shootmg, tlle‘

defendant boarded a bus bound for Flonda He’ was
apprehended en route in Savannah Georgxa, and held at the

county jail in that city. A Massachusetts State police trooper_“

and a detective flew to Savannah the following day. They took
custody of the defendant transported him to the Savannah
a.u‘port ‘and traveled with him by plane to Atlanta, The three

- then boarded a connecting flight from Atlanta to Boston.
‘During the trip, the defendant made numerous statements to

both the detective and the trooper, some of which implicated
him in the crime. The defendant was not advised of his
Mn"anda nghts until he was booked at the Chelsea pollce

- department following h.lS arnval in Boston.

The defendant ﬁled a pmtrial motion to suppress all of his

" statements made during the trip. The motion judge denied

the motion, concluding that although the defendant was

in custody, none of his statements between Savannah and

Boston was the product of police interrogation. She found that
the detective and the trooper did ‘not engage the defendant
in conversation or do anything to provoke or elicit his

Commanwealt]z v. Rosa, 73 Mass. App Ct 540 ‘

statemietits, ‘which were “spontaneous and volunteered” by

the dcfenda.nt of his own accéord. She thus concluded that the ’

officers were not reqmred to prov1de eranda warmngs

The defendant ~contends - that under art. 12° of the
Massachusetts Declaration of Rights, the statements should
have been suppressed because the atmosphere of *‘sustained -
and prolonged custody in close quarters with two officers”
was “presumptively coercive” and Miranda watnings were
required. We disagree. Miranda warnings were not required
simply- because the defendant was in police custody: See

ﬂu*m.
= Commonwealth v. Torres, 424 Mass. 792, 796—797 (1997)
(Mn'a.nda doctrine safeguards defendant‘s rights ' durmg

custodial mten'ogatlon, not mere custody itself). Custody"

dunng a long penod of transport does not itself reqmre

that the defendant be erandmzed See l Commonwealth v
Figueroa, 56 Mess.App.Ct. 641, 645 (2002). We decline the

defendant's invitation to. expand the protections afforded by |

art. 12 by holding that- Miranda warnings are required under
these circumstances.

4. Peremptory chtzllenge to juror no. 3. The Commonwealth

* exercised six peremptory challenges to prospective _]urors
including juror no. 3, who was Hispanic. The judge then

asked, “[Alre there any other [people] of Hispanic descent
still on the jury?” The prosecutor did not know the answer, and

neither she nor the judge pursued the matter further Defense '

counsel did not object. Relymg on FCommanwealrh V.

Maldonado 439 Mass. 460, 463 n5 (2003), the defendant

claims on. appeal that the judge s sua sponte inquiry into the
challenge was, In eft'ect, a prima facie finding of impropriety

in - jury sele‘ction under ?Commonwealth V. Sonres,' 377
Mass. 461, 490, cert. denied, 444 U.S. 881 (1979), requiring:

the judge to ask thé prosecutor for an explanation. We
disagree.

*§ In Maldonado, unlike in this case, the judge, on her
own initiative, “demanded a reason” for the prosecutor's

challenge to the only. black potential juror. P 439 Mass, at
461. The Supreme Judicial Court held that the Judges sua
sponte inquiry mcluded an implicit finding under Soares that

a prima facie case of discrimination was made. See ” id. at

463 1n.5. Here the judge made no such inqguiry and thus no .
" such implicit finding. There was no-error.

'

Judgments affirmed.

iff;&? LA © 2021 Thomson Reuters, No claim to original U.S, Government Works. 3
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5955949

’

Footnotes

The panelists are listed in order of semorlty

2 The defendant-was also convicted of carrying a ftrearm wuthout a license. He makes no separate argument
regarding that conviction in this appeal. :

3 Geraldo Flores is of no relation to Emanuel Fiores. Because they share a surname we. refer to them using
their first names.

4 The defendant concedes that he used excessive force, but argues that he was nevertheless entitled to an
instruction on self-defense employmg excessnve force :

[

End of Document ' ) © 2021 Thomson Reuters. No claim fo original U.S. Government Works.
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UNITED STATES DISTRICT COURT
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: . CIVIL ACTION
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ORDER OF DISMISSAL

- Gorton. D. J.’

- In accordance with the Court's Memorandum and Order dated November 10,

020, it'is hereby ORDERED that the above-entitled action be and hereby is dismissed.

By the Court,
- 14/12/2020 " Js/ Leonardo T, Vieira
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second degree. 1If, however, after your consideration of all of,

the evidence, you find that the Commonwealth has not proved any
one of these elements beyond a reasonable doubt, you must’not

- find the defendant guilty of felony murder in the second degree
Supplemental Instruction 9 - Uhanlmzty Instructlon j PpP. 63 64 j

The degree of murder is to be determined by you the jury

A

-

For murder cases in which voluntary manslaughter is also
covered | -

In order to prove that the defendant acted w1th mallce, the
Commonwealth must prove beyond a reasonable doubt the absence of
certaln mitigating circumstances. Mltlgatlng c1rcumstancee are ;
c1rcumstances Wthh lessen a defendant's culpablllty for an act
Both the crimes of‘murder and voluntary manslaughter requlre L
proof of an unlawful killing, but the killing-may be the  crime of
voluntary manslaughter if it occurred under nitigating= '
circumstances so that. the Commonwealth cannot prove beyond a
reasonable doubt that the defendant acted with malice. 'in—order
to obtain a conviction of murder, the Commonwealth must prove
beyond a reasonable doubt the abséhce of this/these'mitigating
circumstance[s]. Based on the evidence in this case, the
mitigating circumstance[s] that you must consider is/are:

(1. -heat .of passion upon a reasonable'prOVOCetion;)

(2. heat of passion induced by sudden‘combat;)>

(3. . excessive use of force in self defense or in defense of

another) . ' |

Let me explain (this) {(these} mitigating circumstance(s) .

27




1. Heat of.Passion Upon Reasonable Provocatlon

Heat of pa551on 1nc1udes the states of mlnd of. pass1on,
.anger,lfeari fright and nervous excitement.

Reasonabie provocation is provocation.of the type which
would beylikely:to_produce in a reasonahle.person'such a state. of
passion, anger, fearf rright_or’nervousfexcitement as would .
overcome his capacity for reflectdon or restraint and drd‘f
actually produce such a state of mind in the defendant _?he
provocatlon must be such that a reasonable person would. have
become suff1c1ent1y provoked and would not have cooled off by. the

tlme of the kllllng,‘and that the defendant was so provoked and

B d1d not cool off at the tlme of the kllllng- In addition, there

must be a causal connectlon between the provocatlon the state of
heat of na551on and the kllllng The kllllng must follow the
provocatlon before there is suff1c1ent tlme for the emotlon to
cool and must be the result of the state of mlnd 1nduced by the
provocatlon rather than a preex1st1ng 1ntent to klll or 1njure

Mere words, no matter how 1nsult1ng or abu51ve, standlng

“alone do not constitute reasonable‘provocation.

For appropriate cases

[However, the existence of Sufficient provocation .is not-- - -
foreclosed because a defendant learns of a fact from'a'
statement rather than from personaliobservation. If the
rnﬁormation_conveyed is.of the nature to cause,a reasonable.
person to lose his self-contro;”and did actually cause the.
defendant to do so, then a statement is sufficient.]

28
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Physical contact , ebenja5Sin§ié*bibnammay amount to
reasonable*brovocation.':Whether the contact is sufficient will
' depend on whether a reasonable person under similar circumstances’
‘would have been provoked to act out of emotion rather than
reasoned reflection. The heat of passion must aleo:be'sudden;'
. that is,"the killing must have octurred befére a reasomable’
person wouid haﬁehreéained controllcf-hie'emotions.-

If:the Commionwealth has not'proved'béyond:e'reaspnable doubt
the absernce of hedt'bfapeSEion upon'reasonAblé provocation,:the‘
‘ Coﬁmonneeithihas'not'éroned malice. g ’ | B
2. Heat'Of Passion indnced:Bynéudden tomhet'

.Sudden"coﬁbat'dnvdives“a mutual and sudden aseeultlb§ bothﬁ
the deceased and the defendant. In sudden combat,;chyeical
contact, even a 51ngle blow, ma§ amount to reasonable ‘
provocatron Whether the contact is suff1c1ent w1ll depend on
' whether alreasonable person nnder 51mllar c1rcumstances would
have been provoked to act out of emotlon rather than reasoned
reflectlon. The‘heetﬂof pass;on%}ndnced by sudden combat must
also be sudden; that is, the hilling must have occurred before a
reasonable person would have-regained.control of his emotions and
the defendant must have acted in-the.heat of passion without
cooling. off at the time of.thé killing. If the Commonwealth has
not proved beyond a reasonable doubt the absence of heat of

passion induced by sudden combat, the Commonwealth has not proved

malice.
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1. .Heat of passion on reasonable provocation. Heat of

passion includes the states ot mlnd of pa551os, anger, fear,
~fright, and nervous excitement;“9 |

Reasonable provocation is provocation by the person"
kilied?“.that would be likely to produce such a stéte of
passion, anger, fear, fright; of.nervoﬁs e%oitement 15 a
reesonable person as would overwhelm hiS;cepeoity forfteflection
or restraint and did actually produce:such.s stéte of mind in

the defendant.l6l The provocation must be such.that a reasonable

153 Commonwealth v. Walden, 380 Mass. 724, 728 (1980) ("in an-
ordinary person such a state of passion, anger,. fear, fright, or
nervous excitement as would eclipse his capacity for reflection
or restraint, and . . .. actually . . . produce such a state of ~
mind in the defendant”). o S

160° Commonwealth v. Hinds, 457 Mass. 83, 90-91 (2010), quoting
Commonwealth v. Ruiz, 442 Mass. 826, 838-838 (2004) N
("provocation must come from the victim™)}. Note, however, that’
the doctrine of transferred intent can apply where the. ev1dence
.raisées the p0551b111ty of Treasonable provocatlon, in which case
- the’ provocation could arise from someone other than the victim.
See Commonwealth v. Camacho, 472 Mass. 587, 603 (2015) ‘(noting,

~ in dicta, "agree{ment] with th{e] general prOpOSltlon" that, "in
circumstances where one (A) who is reasonably and actually
provoked by another person (B) into a passion to kill B, shoots’
at B but accidentally hits and kills an innocent, bystander, A's
crime is voluntary manslaughter"), guoting Commonwealth v.
LeClair, 445 Mass. 734, 743 n.3 (2006).

161 Commonwealth v. Burgess, 450 Mass. 422, 439 (2008)L quoting
Commonwealth v. Walden, 380 Mass. at 728 ("in an ordinary person
such a state of passion, anger, fear, fright, .or nervous
excitement as would eclipse his capacity for reflection or
restraint, and . . . actually . . . produce such a state of mind
in the defendant"); Commonwealth v. Colon, 449 Mass. 207, 220
(2007) (provocation must be sufficient to cause accused to "lose
his self-control in the heat of passion”); Commonwealth v. _
Lacava, 438 Mass. 708, 721 n.15 (2003), quotlng Commonwealth v.
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person would have become- incapable of reflection or,;estraint

_ and would not have. cooled off by-the-time of the- kllllng, and-
that -the defendant hlmself was . so provoked and did not cool off.
at the time of the killing..162 In addition, there must be a)
causal cohheotioh between the provooation,,the heat of passion,..
and the killihg.l63 The killihg must occur after.the,p;oyocation~-
N .

_ and-hefore there:isvsutficieht time for the:emotion,to cool, and
must be the resultiof‘the etatejof“ﬁind ihducedﬂby the
provoeationitather than_hy a preexisting intent to kil; or
grievously inﬁure,_or,aﬁﬂdatent to kill formed after the

capacity for reflection or restraint has returned.164

Walden, 380 Mass. at 728 (provocatlon must "ecllpse . Tf;
capac1ty for réflection or- restralnt") '

162 Commonwealth v. Glover, 459 Mass. at 841 quotlng
Commonwealth v. Acevedo, 446 Mass. 435 443 (2006) ("defendant'
actions must be both’ objectlvely and subjectlvely reasonable
That 'is, the jury must be able’ o’ infer: that a reasSonable person a
would have become sufficiently provoked and would not have
'cooled off' by the time of the homicide, and that in fact a .
defendant was provoked and did not cool off" [1nternal QUotatlon
omitted]); Commonwealth v. Garabedian, 399 Mass. 304, 313 (1987)
("reasonable person would have become suff1c1ently provoked and
that, in fact, the defendant was’ provoked")~ : St
163 Commonwealth v: Burgess, 450 Mass. at 437- 438, quotlng
Commonwealth v. Garabedlan, 399 Mass. at 313 ("voluntary o
manslaughter requires the trier of fact to conclude that there .
is a causal connection between the provocation, the heat of
passion, and the killing"). ’

164 Commonwealth v. Anderson, 408" Mass. 803, 805 n.1 (1990)
(Judge's instructions to this effect uphelid). S
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Mere Words}'nb'matter-hoﬁfinsultihg‘orJabuSive,~do not

"ordinarily by themsélves constitute -réasonable provecation, 16

[But there may be reasonable provocation where thé-person killed -

discloses information that would cause a reasonable person to

-1lose his self-control and learning of the matter disclosed did -

actually cause'the.defendant to do so.]186

" Reasonable ‘provocation does not require physical contact:1€7 -

But physlcal'contact;'Eﬁen a single blow, may amount to '’

reasonable provpeatibn; Whether the eontaetlie sufficient wiil
depend on whether a reasonable person uhder similar--
circumstances would have been nroﬁoked~t0'act out“df:emetion'

rather than reasoned reflection and on whether the defendant was

165 Commonwealth v. Tu Trinh, 458 Mass. 776, 783 (2011), quoting
. Commonwealth v. Vick, 454 Mass. 418, 429 (2009); Commonwealth v.
Mercado, 452 Mass. 662 ‘672 (2008) proper instruction explalned
"the distinction between mere words, which 'no’ matter how :
insulting or abusive, standing alone do not constitute SRR
reasonable provocatlon, :and statements that convey 1nformatlon
tof the’ nature to ctause a reasonable’ person to lose his or her
self- control and dld actually ‘cause the defendant to do so ‘
l") .

166 Commonwealth v. Schnopps, 383 Mass. 178, 180 181 (1981)
(wife's sudden adm1351on of ongoing adultery sufflclent ,
provocatlon to warrant 1nstructlon on voluntary manslaughter)
Commonwealth v. Bermudez, 370 Mass. 438, 441-442 (1976) ("A
reasonable man can be expeéted to éontrol the feelings'arouéed
by an insult or an argument, but certain incidents may be as’
provocative when disclosed by words as when’ w1tnessed
personally"). Generally, for words or statements to incite heat
of passion, they fmust contain new information as distinct from
mere insults, taurnts, or previously known, if inflammatory, .
information.® See Commonwealth v. Ruiz, 442 Mass. at 839-840.

167 Commonwealth v. Morales, 70 Mass. App. 526, 532-533 (2007).
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in fact so prOVOked.i@ The heat of passion must also be sudden:

' that is, the killing must have occurred before a reasonable
' person would have regalned contrcl of his emotions and the

defendant must have acted in the heat of pa551on before he

regained control of his emotions.169

If the CommonWealtthas not proved beyond a reasonable .
doubt the_absence_of heat of oassion éﬁ reasonable prcuocétion,
“the Commonwealth has notrproved that the defendant committed the
crime of murder: ‘

2. Heat of passion induced by sudden combat. Sudden

combat lnvolves a sudden assault by the person kllled and the
defendant upon each other. In sudden combat, phy51cal contact,

even a single blow, may amount to reasonable provocatlon 170

Whether the ccntact is sufficient will’ depend cn whether a

168 Commonwealth v: Felix, 476 Mass. at 757 (physical contact
between defendant and victim not’ always sufficient to warrant
manslauvghter instruction, ‘especially "where the defendant -
outweighs the victim and is physically far more powerful")
162 Commonwealth v. Smith, 460 Mass. at 325, quotlng Commonwealth
v. Colon, 449 Mass. at 220 ("Provocation and 'cooling off' time
must meet both a subjective and an objective standard") ;
Commonwealth v. Acevedo, 446 Mass. at 444-445. Cf. Acevedo at
444 n.14, citing Commonwealth v. Ruiz, 442 Mass. at 839 (where
victim's slaps and physical contact never posed threat :of
serious harm.to defendant, this did not "warrant a manslaughter
instruction, even when the victim initiated the contact").
170 Commonwealth v. Espada, 450 Mass. 687, 696-697 (2008) (sudden
combat as basis for voluntary manslaughter requires that "victim
attack the defendant or at least strlke a blow against the
defendant") : , -

April, 2018
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< Cage:20-2174 Document: 00117736449 Page: 9 . D‘ate Filed: 05/03/2021_  Eniry ID:6{1947Q :
[Initial jury reasonable provocation instructions pages 70-73] 1-70 4;%01
1 _ malice. When the evidence raises an issue (Inaudible) |
2 ' - Commonwealth has the burden of~proving‘the absence of
3 mitigation beyond a reasonﬁble doubt. :It should be
4 | remembered‘that the defendant has no bu#éenAto prove
5 mitigating circumsﬁances, but the Commgﬁﬁealth has the
6 burden ofiproviﬁg the absence of such~circumstances.
7 Voluntary manslaughter is the unlawful
b .:8 killing arising not from malice, but.froﬁ mitigating
-9 circumstances of heat of passion induced by reasonable
10 p;ovopation or similar conduct. While voluntary
11 manslaughter the difference from murder because of the
12 acts of some malice -- acts 6f some malice, voluntary
134 ﬁanslaughter‘requires and.involves the intentionai and
14 L unjustifiea killing. .
15 ¢ In order to convict the defendant of mﬁfder,
16 the Coﬁmonwealth must prove beyond a reasonable doubt
“17 the absenée of those mitigating circumstances. The
18 © first mitigating cir;umstanﬁe that the Commonwealth
19 must prove'the absgnce of is heat of passion
20 : (Inaudib;e) provocation. Where the evidence raises the
21 o ‘ poﬁsibility that the defendant may have acted on
22 reasonable provocation,'the Commonwealth must prove
23 ' beyond a reasonable doubt that the defendant did not
24 act in a heat of passion upon reasonable provocation.
25 Heat of passion includes state of mind such as passion,




*

Case: 20-2174 . Document: 00117736449.: *Page: 10 - - Date-Filed: 05/03/2021 _ Entry.ID: {34; 10,-470.". -

‘%L{K>, 1| L anger, fear, frightifnervous excitement;' Reasonable
Pprovocation is provocation of the.type which would
likely produce in a reasonable person the statevof
passion, anger,'fear;.frighf or nervous excitement as a
way of overcoming his capacity for reflection

61 - - (Inaudible) and did. actually produce such a state of
7 ... . (Inaudible) of the defendant. .Provocation must be sucﬁ
8| . .- that a reasonable pgrson;wpgld_beéomelsufficiently
-1 provoked and would ﬁot have.cooled off by the time of
~.101 | fhg unlawful killing. And the.defendant was sor
. -provoked. and did not cool off at the time of the i
.12 | killing.
30 . .- -.In addition, there must be a cause or. .
14 . ;." ;ognec;ion between.p;oyocationﬂa;nstated (Inaudiblg) in
} '3?5.. .. the ki;ling. The kill;ng_musp,(lnaudible) the
i 16 A provogation;befoie‘thg;e was,sufficient time'fof if
R A . emotion to cool andvit_must be the respit of the state
1§: _ ; of mind induced b?_Fhat proyocat?on'rat@er than‘the
19 | . prejexisting ;ntent ;o“kil;ﬁp; iqjure. No matter how
?0 ..__' in;ulting‘or abusive,;tanding alone do ?bt constitgte
21 | rgésonaple provocation. Physiéal‘contagt, even a r
22 o s;ngle-b;ow may amount to rgasonabie prgvocation
23 ’ depending upon the circumstances. Whepher the con;act
24 | - is sgfficienF or depending upon whether a reasonabié
25 ~ person under the same or simi;ar circumstances would
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have beeén provoked or-acted under emotion rather than

‘reasonable reflection. 'Thé héat of passion must also
“be sudden and .that is- the killing must have occurtred

“before-a reasonable person (Inaudible) to regain

control of his emotions.

. If thé Commonwealth has not proven beyond a

" reasonable doubt thé ‘absence of heat’ of passion
- (Inaudible) - reasonable provocation; the-Commonweaith

" has not proven malice. - And if-thé Commonwealth has

proven beyond a reasonable doubt the absence of passion
upon reasonable provocation, then’ you should consider

whether the Commonwealth has proven- that the killing --

'let me do- that again -- 'when we were talking about’

these is proving a negative, so.if the Commonwealth has

'§£6§éﬁibeyohd"a"réaséhable doubt” the absence of;hééﬁ of
" passion on the deféendant; the killing was not committed
_ih>the¥héai'of;péséioﬁ:upon reasonable provocation that
"the Commonwealth -- theﬁ you should consider whetﬁer

the Commbnwealth has also proven-thai the killing was

done -- was not with malice. 2nd I think I just made a

'mistéke, so I'm going-to start that one over again

because I didn’t uhderstand it and if I didn’t
undefstahd‘it,‘yoﬁ’re not éoing’to.
The Commonwealth has to prove that the

kflling was not éommitted'in'thétheatwof passion or

()

A\
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1.

reasonable proﬁbcatisﬁ;"ifﬁfﬁe Commonwealth proves
thét"BeyéndTafiéésbﬁébléfdoub£ then thaf would not
mitigate or reduce or preclude you from find fhat-the
Commonwealth has proven malice beyond a reasonable
doubt. 'vathe'Commbnwealth has provép the absence of
reasonable -~ heated passion, the killing committed in
the heat of péssion or reasonable provocétion, then the
Commonwealth has proven —- you may consider-wheéher or
not the Commonwealth has proven malice as I defimed it

to you,- specific. intent either to.kill, the three.

-products of malice. If the Commonwealth has failed to

prové or. you have a reasonable doubt as to whether. or
not the killing was committed in Eﬁe heat of passion or
a2 reasonable provocati®dn,  you cannot find that the.
Commonwealth has proven 'malice.. And thét reasonable

doubt mitigate the crime assuming there was an unlawful

killing (Inaudible) manslaughter. ' Did that make sense?

I saw some shakes.'”

And-under the second mitigating circumstances
that you may éonsider in this~ca§e is that in sudden‘
combat.' An unlawful-kill;ng upon sudden combat is.
mitigated circumstances which would reduce the offense

of manslaughter -- to voluntary manslaughter. Sudden

-combat -involves unplanned combat and sudden assault on

the defendant which escalates into mutual violence by

»

~ Document: 00117736449 Page: 12 . Date Filed: 05/03/2051- " En}try"iﬁD:-'lB‘i; 9470 -




. e

Casg: 20-2174.

10

1l

-12°

[DeP

14
‘16
17

18

K3

ense- cou ct page

cument; 001177364 ge 15 %t§8|:l§l]ed:: 05/03/2021 .. Entry ID: 16538470

: .TﬁE,-QOUR_T;.:AWth_ing?: ‘Anything clse?
Mg."GALAT;S;;That;s.all}th;tzl have.
MR._DAVIS;:fes. Could I?. For'the reco;d, -

that’s it for you, right?.

. MS.. GALATIS: Yes, it is.

MRHADAVIS}_For.the record, . you know --
. THE=COURT:.With.xespéct,to.you'selfbdefense
.apd_the others, right?- |
MR. DAVIS: Yeah.- My objection to that and my
objection to the iﬁstruction~on;extreme atrocity and
cruelty. Well, consider statements made by the:
defendant,-I think was somewhere iﬁ-my'request, but in
-any event, -= |

. THE COURT:. I did.

. . .. -5 _ MR. DAVIS: You did? .. -

19 .

20

21

22

23

24

25

 THE COURT: I:put-those.in’for state of mind
also. the humane -=':
MR. DAVIS: All right.
THE: COURT: -- practices.
MR." DAVIS: Okay. And I think this is what
she” was asking about, what you did instruct thaf if all
"factors-age proved, “you sﬂould find the defendént '
:: guilty of murder in the'fifst degree and I would object
to.that phraseology. Lastly, I object to in'yOQr-

- instruction about heat of passion upon reasonable :

k4
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provocation that. you did not instruct as regquested that

. adeguate provocation can. arise not necessary from the

.blow was stFuck,_buF_from aggrgssivegapproach. .That
was part.bf_my reguest, yeah, and I object‘tq
(Inaudibie)‘aggin, thgt’s‘a;;.

| | THE COURT: Okay. All right,

MS. GALATIS: Thank ybu,_

- THE COURT: Have you -- this is the on?,tl
right?
MS. GALATIS: I haye'seen this one.

THE COURT: Is this okay?

FMS.\GALATIS;'Ye§.~uI am content with the
ve;dictaslipsu |

MR. DAVIS: Fine.

TﬁE COURT: Okay.)

THE COURT: With respect to'the deliberations
(Inaudible) it’s impo;tant %ﬁaf you do when you do:go
out, first of all wé’;i reduce your number to 12.
beéausg thel;aw reéui%es iz jurors to decide |

(Inaudible)'case. And when you go up it’s important

that you discuss the evidence, that you talk about it
-and yéu\review thé physical exhibits that are up there

waiting (Inaudible) before you decide to take any vote

and that ydu’ll consider all of the evidence and talk

to 'each other (Inaudible) that opportunity to discuss




=

-, Casg: 20-2174

10
11
12
13
14
15
16
19
18
19
20
S
22
23

C 24

25

Document: 00117736449 Page: 157 Date Filed: 05/03/2021 - Entry ID: 641947
[Jury question page B86] : 1-86

-(Inéﬁdibiéﬁ'édd iiﬁéﬁdiblé?Toné'bf'the'factors.
© oHE COURT: What I/11 do it ‘(Inaudible) go
through' it end T will {Inaudible)
“MR. DAVIS: ‘(Inaudible)’
THE COURT: (Inaudible) since there’s an’
"objéction‘flnaudible) I'wili kInaﬁdible) and go over it
(Inaudiblé) |
' MR.- DAVIS: fbﬁr HBBSr, (Inaudible) that.you

go over the 6utline (Inaudible)

) THﬁ'CoURTf (;ﬁaﬁdiﬁie)
_ MR. DAVIS: kIﬁaudiﬁle)
fHE CbURT::ifii give you kznéuqibie)
MR. DAVIS: Well, £ﬁa£’§ (Ihaﬁdible) because I
‘(Iﬁaudible) that i:coﬁsidér to be important or not
{Inaudible) |
: (f;uséf“
(Jﬁrgugnteéé‘éouftroda.)
THﬁ:coUﬁﬁ bFffCERE'Piéé;é be seated.

THE COURT: It seems that (Inaudible) your

qﬁéstién whicﬁ has Been lébeléd Exhibit Vv asking for a
" handout of whét is théAsécondvand Qhat;s~manslaughter
IandAfhét’s no}zavéilagle to have the.judge go over
'Qefbéiiy tﬁé diffeienpeé, so ﬁéw I d&n’t have a
tréﬁscriptiof the gfiginai chérge that I gave you, 1

will go’overlthé'mufderrin the first, second and the

o

s~
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kiliing béing cgﬁﬁ££téd'ihnfﬁé.he%t Bf pasgigﬁ on
:reasongble-provocatign;:the-Commonwealth has the burden
of proving beyond a reasonable doubt .that tﬁe killing
was not done in the heat of paSsion or reasonable.
provocation..'

The second mitigating factor that you may
consider is sudden'combat, an‘unlawful killing upon
sudden combat is a mitigqtiqg»circumstanbe which reduce
-= would ;eduqé the offense from murdef in the sécond
degree to voluntary manslaughter. Whefe there is, a
sugggstionlgr aippssibility.of a killing iﬁ.suddep
_éombat, the Commonwealth bears the burden of proving
that.the:kil;ing was. not committed in sudden combat.
Sudden combat invo}v§s~§n:pnplanned combat orhsuddgn
gsigﬁlt on tﬁezdegenq§np whiph escalates.into mutual
violence with_po;h Fﬁe d;ceased and the defendant.

. There must be ev}dence:that wopid_war;ant a-;eaéonable
doubt thét sémething ﬁéppgned between they’re 1ike;y to
produée in an:ordinarx_pe;son's state:of passion,‘

anger, fear, fright or nervous excitement which-would

" . eclipse the capacity of the person reflect or restrain

his conduct and that would happen actually did produce

that state of mind -- that type of state of mind than
' J

the defendant. If the Commonwealth has not proven.

beyond a reasonable doubt the absence of the killing in

0
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[Defense counsel objection

to re—instruction page 100]

© MR.. DAVIS

. I"Have. the ‘same objection as I had

. previously and I -~

- THE .COURT:
MR. DAVIS:

THE COURT:

4 MR. DAVIS:

o wmT THE COURT:

(Inaudible) lack o6f aggression?

Yes. Yes. - Um-hum.
Okay-. - -

Thank you-
Anything?

2. MS. GALATIS: I’'fn content.

= THE COURT

THE COURT

: Okayf)ﬁ

. OFFICER: Jurors,- please step down.

(Jury exits courtroom.)

(Court st

ands in recess; Resumes later)

(Jury eriters courtroom.)

THE COURT: It’s my understahding you’ve

dompleted yoﬁrwdélEberafibns'for'the day. So what we

© will do is suspend uﬁfii'tomorrow‘morning at-9:00.  And

let me;jhst_giVé“ybu'sbme'cbhtinﬁedAihstructions. We

‘refer to the old ru
amoﬁg yourseiﬁés“or
;‘that'you not discus
" deliberatioéns. And

means that® when you

lé,:it's important that you not talk
with anyone else.ébOut the case and
s it outside of the formal

there’s a reason for that. It

diséUSs it‘in foimal deliberations,

'evérybody"hearé-what everybody has to'éay. When you --

so if you break off

into groups that creates friction

19:* Date Filed: 05/03/2021 * Entry. ID; 641947
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1 JONATHAN CBARVALHO,
Defendant

... -Counsel for the Defendant Jonathan Carvalho and the. <
Commonwealth jointly reguest pursuant™to M.R.A.D. 8(e) that this -
Court enter an order correcting the record in this matter in
confermance with the parties’ stipulation as follows:

The parties agree that numerous inaudible and/or garbled

phrases and parts of sentences in the transcript

q
conformance with Exhibit 1 Hereto, and

words,
shall be corrected in

made a part hereof.

Respectfully submitted, Respectfully submitted,
for the Commonwealth Jonathan Carvalho

r’QDmu'EL F. CONLEY
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By his attorney,

'F{ For the Suffolk District’
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SN IR

o ‘Line : : -
Vol. 8 Page Number  Numiber Stipulatlnn of tLParties a
4 LT 21 e : © on seif defense
SIS 28 T l obj’ect to thé fack of self defense and excessive use of self defense instruction
e A L S LI ’ my closing-argument. | started to rearrange It iast night
57 > S | until he Is proved gulity. Ifuponsuch
58. . o207 -1, likely true than not, but the evidence must establish the
oo A 213 7 L malicé. Murder committed with deliberate premeditation and .
68+ : 21" .1 atthetime he acted. And under this third meaning of o
. ©..25. o i conduct created a strong lkelthood that o !
te .69 P ¢ w1 proven this third meaning of malice, you must consider the :
’ : : ] defendant's actual knowledge of the circumstances
7 ' w?th malice, the Commonwealth must prove beyond a ,
20 _ i Both the crimes of murder and voluntary
2 crime of murder requires the Commonwealth to prove
70 1 malice. When the evidence raises an issue of mitigation the
10 - provocation or sudden combat. While voluntary
11 ‘manslaughter differs from murder because of the
12 ' absence of malice -- absence of malice, voluntary
20 upon a reasonable provocation. Where the evidence raises the
71 : ' j or restraint and did actually produce such a state of
7 . _— mind of the defendant. Provocation must be such
13 : . In addjtion, there must be a causal
14 ’ connectlon between the provocation, the state of heat of passion and
| ' ' 15 . . the killing. The kilting must follow the
19 pre-exlsting Intent to kil or injure. Mere words, no matter how i
24 Is sufficient will depend on whether a reasonable !
72 2 ! reasoned reflection. The heat of passion must also i
4 : _before a reasonable person would have regained ‘ i
8 | upon reasonable provocation, the Commonwealth !
73 ' 1 a prongs of malice. If the Commonwealth has failed to
17 ; kmmg from murder in the second degree to voluntary
74 , 5 fear, fright or nervous excitement as would eclipse his
. 21 I defined It for you, then that would mitigate the offense
|
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75 v 8 " to find the defendant guilty of the crime of E
23 S . must decide.on ' s ;
81 - - ] ' | T self defense again, that's all. F
. % 213 . ... ¢ ".casethe mitigating circumstances you may conslder are the :
97 L2 e . rbstraint and which actually produced such a state of |
’ 3 Lo, mind in the defendant.
8 ) | - .| not cool off at the time. There must be a causal
.10 : passion and the killing. The killing must follow -
.13, I mln jnduced by the provocation rather than a pre-existing
.14 o _jintent to kill or injure the deceased, Mere words,
T 15 ' nb matter how insulting ar abusive standing alone did not constitute
© 200 & l S I THE COURT: Self defense and lack of aggression
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II. It was prejudicial error for the trial judge not
to instruct that Luis Rodriguez’s aggressive
approach towards Mr. Carvalho could qualify as
heat of pa551on 1nduced by reasonable provocation.

Prior to trial, defense counsel requested 1n
wfitiug that the trial judge instruct the ju;y“thatl
adequateAéroveeation for heatlof passion upon o
reasonable provocatleﬁ can arise from the victim’s

aggressive and threatenlng ‘approach even if the victim

did not strike a blow (RA 36). Instead, the trial
judge gave the model'inst;ustion language on reasonable
provocation in force at. the time of trial stating:

Mere words, no matter how insulting or
abusive standing alone do not constitute
reasonable provocatlon Physical contact,
even a single blow may amount to reasonable
provocatlon dependlng upon the c1rcumstances
Whether the contact is sufficient will depend
on whether a reasonable perseon -under the same

‘‘‘‘‘‘

«thrOVOked or acted’ “under emotion’ rather’ than
reasoned reflection..{T8:71-72,- 97; RA:57).

See Model Jury Instructions on Homicide 28-29
(1999) (emphasis &dded) .

After the't:ialfjudgé*s'first set of instructions
to the jury, defense;cgugsel_epjected to the reasonable
provocation instructien:

) Lastly, I .object to in your instruction about

heat ¢f passion upon reasonable provocation

that you did not instruct as requested that

adequate pr0vocatlon can arise not necessary

from the blow wag struck, but from aggressive
approach. (T8:80-81).

21
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- After the trial;judge«re;instructed the jury on -
reasbnable.pfqvocation~using the same languége,'(i8;97;
RA:S?),:defpgsg:counsel;onqgLagainuobjected to the lack
of an aggressive approach.instruction. (TB:lOOj.;

.. .The facfual issué_befq;e the jury for
determ%nation,was_whether Luis,quriguézﬂs aggressive
approach towards Mr. Carvalho withlhis_fists raised in
a fighting posiﬁioh was ﬁreasqnablg provocation”. fgt
triaL thg prosecutor conceded that Luis Rodriguez -
approached Mr._Carvalhoiwith his:f;sts raised;in a .
combative stance. (T7:162)... However, there was no
eVidenqe”thatlLuis Rodriguez made “physical contact”

with Mr. Carvalho or landed “even a single blowﬁ.“<a

' Under these facts, the jury}wopld,not»uqderstandgthe“.ﬁ

pProvocation instruction as given to include aggressive :

approach prior to blows being stguckh‘ The:jﬁdge’ng
refusal to give_ihe:requested‘inst;uqtipn was
prejudicigl error. |

Case law is clear_that,a.manslaughter inétrq;tipn
on reasonable.provocation_is warranted even when qo:ri
physicéi.éqntagt by the victim preceded the defendant’;

attack. See Commonwealth.v. Morales,ﬂ?O Mass. App..Ct.

~

526, 532 (2007); Commonwealth v. Fortini, 68 Mass. App.
Ct. 701, 706 (2007)(reaspnable provocation'instruétion

required when an "unexpected and aggressive approach"

22
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could have caused s reasonable ‘persorn ‘in the ™ -

defeﬁdant's'poSitionfto'havé felt an "immediate and -

intense, threat"); Commonwealth'v,'Rodriguez,'58 Mass. -

App. Ct. 610, 611-614 (2003) (where defendant sought out’

confrontation, brought & weapon and uSed'deadlygforce '
beforeé any physical~céﬁfa6t;:reaSBnablé“provdcatfon‘
instfﬁétion'was:appropfiate){ A jury instriction that
suggests or implies that physiéal‘coﬁtact is a -

requirement “for reasonable provocation is error. See -

Commonwealth v. Morales,” 70 Mass. App. Ct. at 532-533.

Tn Commonwealth v. Morales, prior'to'thé incident .

the defendant had pfoblémé'with 4 woman, ‘the woman
persistentl§ gbt‘othé: men to éonfront'the”dgfeﬁdant;
and feeling threatened the defendant purchased a knife.
Id. af 527, 520. This womah then recruited the victim
to conffoﬁtitheﬁdeféﬁdaﬁtL:"lg; at'527. Du}iﬁg fﬁé

incident, the victim and two other men all bigger than

him confronted the defendant, putting the defendant in °

féarléf his iiféﬂ'?lg; a€ 530(f Thé:§ictim threw fwo
punchéé 4t the defendant's face, but missed. Id. The
defendant then lurged atjthé.victim Qith_a khifg,
'stabbing him three times and killing him. " Id.

" The triél jﬁdge iﬁ Mor#les instructed the jﬁfy

using the same model language used by the judge in this

case. Id. at 530-531. Thé Moraiesijury teturned with

23
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a question whether sdﬁé&hé-§ﬁingfng7£ﬁd"hiééing'ét*Z'
anogher‘péﬁson Would-be”réasonable”provochtidn-orf
whethér there had to have been.physical contact. - Id.’
at 53L1 The "jury here.may have had tHe same question. -

.Iﬂ-reﬁponse to. the jury question, the Morales
trial -judge instructed .that for,reasonabié provoba#ion
“there would need té.be physical .contact. ‘Evenfa;;“:‘
singlé blow would be enough,” but words ‘and verbal: °
abuse, []: no matter hOW*insulting or ‘obscene, is not
enough.”- Id. -at 531. This Court held in Morales that.:
this instruction was reversible ‘error.!. See id. at
532—533ﬂ This.Qourt reasoned that “the definition of.
voluntaryumansléugh;er does not coﬁtainrany_express
reqﬁirementfthat:the physiqal-gontact;is;necgssaryxinam
order for the jury to consider reasonéble-provoca?ion
or sudden comba£u” -Id. at 532. |

Here unlike Morales, %he F;i@l‘judge did noti;:‘

expressly state that phy$i¢a}:cogtggt‘wgs;;gquireduﬁor1

reasonable provocation. But the-instruction- read as .a

whole conveyed ‘to the jury thathuch-a:requirement\;,;

existed. The instruction told the jury that physical .-

contact may be enough but words weren’t enough. (T8:71-

72, 97). The instrucfion told the jury to consider only.

‘On retrial, Morales was convicted not of second-
degree murder but only of manslaughter. ' Commonwealth
v. Morales, 464 Mass. 302, 303 (2013).

24
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“whether the .contact is sufficient”. .(T8:71, 97).

Despite:defense counsel{s_adamant~requestf “aggressive . -
approach” was wholly<exciuded fxoﬁ the "instructions. -
By focusing on “physical contact” and “contact”,»and by
‘not directly addressing the'triél*evideHCe of a clear
physical -threat to Mr. Carvalho with no contact by Luis |
Rodriguez,the instruction.when_read as a whole gave. -
the jury the message that the,contéctlesé;physicab
3 thregt'from_the advancing Duis Rodriguezﬂwas not enough
for reasonable;proVocation;n This was error here, just
as surely és.it was error in Morales to explicitly -
instruct ‘the Jjury this.way;n~
‘The Court will review the ' failure to give @+
reasonable provocation imstruction on aggressive
approach for. prejudicial: érroxr.  An error. is non;
prejudicial 5nly if this Court is.sure that the error
did not influence the Jury or had.only “very slight
efféct;”'-ComméhWéalth*vu Flébﬁtte,'417 MésSﬂ at 353.:
The ‘trial judge’s failure to-instruct the jury that -
Luiz Rodriguez’’s aggressive apptbaqh towards Mr. -
Carvdalho could be reasbﬁabie'pr0vocatiod influenced the
jury againSt-a manslaughter vérdict. - The evidence of
manslaughter was strong, but the instructions could
havé caused the jury to improéérly evaluate the trial

evidence of reasonable provocation. A reasonable

25
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pereon in Mr. Carvalho’s positiqn, believing that Luis
Rodriguez had been recruited to "hit" him, (T3:164),
and being in an agitated state of fear and anxiety,
would have been provoked by:Luis Rddri&ﬁe% advancing
upon him with fists raised.. In this situation, Luis
Rodriguez did not have to land a blow before Mr, -
Carvalho was adequatelylprovqkedgWABut.the jury did not
know that. For that reason alone the jury may have
rejected a manslaughte£;§e£dict. The reasonable
pro&ocation instruction prejudiced Mr. Carvalho.

Defense counsel's proposed- instruction would have

cured the probabilify;tﬂat the instruction.as given
'caused the jury to thlnk that Luis Rodrlguez had to hit
Mr. Carvalho before reasonable provocatlon existed.
The trial judge ‘should havé glven defense counsel’s
requested 1nstruct10n ? In llght of the ‘trial judge s
refusal and for all of the reasons set forth ebove, Mr.
Carvalho's state and federal constitutional rights to

. due p;ocess apd a fair triél have been violated. Sgg
e.q., Estelle v. 'MAeGu:i_r'e, 502 U.S. 62, 72 (1991); Cupp

' v. Naughten, 414 U.S. 141, 147 (1973).

-IIT. The trial judge erred by instructing the jury that
sudden combat needed to be “unplanned” .

The first time that the trial judge instructed the
jury on sudden combat, she stated that:

* X k%

26

o



- i Stk T
. t

.. (Case:20-2174" “Document: 00117736449 - "Page:35  Date Filed: 05/03/2021  Entry ID: 6419470

A G\

. COMMONWEALTH OF MASSACHUSETTS. -
- - SUPREME JUDICIAL COURT -

SUFFOLK COUNTY .: o ©+ .7+ .  No. FAR-24804

- L -
COMMONWEALTH,
: Appellee - - -
- v'
"JONATHAN’ CARVALHO,
Appellant
ON APPEAL FROM A JUDGMENT OF THE -
© . . SUFFQOLK SUPERIOR COURT '
 DEFENDANT’S APPLICATION .
- -FOR FURTHER ‘APPELLATE REVIEW =~
Claudiz Teis Bolgen
Bolgen & Bolgen - o
110" Winn Street, Suite 204
Woburn, MA 01801
©{781) 938-5819 _
. claudialb@bolgenlaw.com’
"BBO# 556866
L




.

Case: 20-2174 . ‘Document: 00117736449 - Page: 38, - Date...EiI_e,d:\ 65,/03/-2021‘-_,,; Entry'1D: 6419470, s

M,Z S

to consider the adequacy of:Mr. .Carvalho’s:attempts to
retreat. See id. at 393._The:trial_iudgeﬂs failure,to_.
instruct on self-defense and'excessive force .in self~
defense -when the defense requested the 1nstructlons and

sufficient ev1dence supported them v101ated Mr.

Carvalho.s rlghts underwthe Due Process Clause of_the
Fourteenth Amendment to the United States Constitution.
See California v. Trombetta, 467 .U.S. 479, 485 (1984);

Taylor v. Withrow, 288 F.3d 846, 851-853_(6th Cir.2002).

- IIXI. This Court .should modlfy the model reasonable
"provocatlon lnstructlon to deal with “aggre551ve
approach” ’

The factual.iasnetbeﬁore'theljury for
determination was whether:L?ia Rodriguez’s aggressive
! n approach towards Mr.‘Carvalho with hia‘fiets raised.in
: a flghtlng p051tlon was “reasonable provocatlon”. The
' 1nstructlon told the jury that phy51cal“oontact may be
enough but words weren t enough (T8: 71 72 97) The
1nstructlon toldAthe jury to‘con51der only “whether the
| - ' | contactlla SUfflClent7: (?8:71, 9%) Yet, oase law:rs_
clear that a manslaughter instrnction on reasonahie |
provocatlon is warranted even when no phy51cal contact
by the victim preceded the defendant’s attack See
Commonwealth v. Morales, 70 Mass. App Ct. 526, 532
(2007) . Thls Court should flnd the Appeals Court made a

gross error in approving the 1nstructlonﬂg1ven here

26
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under theseffacté'and:ahouid*modifyathe Model -Jury
Instructicdns on Homicide to ‘eliminate the-probability
that another jury4interprets the cu;rent”instfuction to
mean that physical contact ‘is required. The instruction
as given violated Mr. Carvalho's rights under
Fourteenth Amendmeént to the United States Constitution
to;due'proCess'and a fair trial.'gee'g;g;, Estelle v.
McGiire, 502 U.S. 62, 72 (1991)7-Cupp v. Naughten; 414
U.S. 141, 147 (1973): | o
Iv. The' Appeals Court unreasonably failed’ to correct

- the trial judge’s erronecus ‘Use of the word ;

“unplanned” in the sudden combat instruction.

'-In order to cofrectlyleualuate.whether-this"
pafticular'case”involved sudden combat, the juéy'had to
decidé riot whether the:meet{ng.was unplannedfbut:.‘
whether the'conbat“at3tﬂeﬂpianned meetinéywas
sudden/unplanned The trlal judge s first 1nstructlon
on sudden combat was in the conjunctlve - both
“unplanned combat” and “sudden'assault” were redulred

(T8: 73 74) Once the jury found the meetlng was planned

the lnstructlon as glven could have swayed the jury to

not consider the iseue of sudden coﬁbat any further.
The second instpuction‘had.these two phrasee in the
dlSjunctlve, but the jury could still have understood
the 1nstructlon to mean that if the meetlng was

planned, nothing that happened durlng 1t would have

* kK % ®
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PETITION UNDER 28 US.C. § 2254 POR WRIT OF
. HABEAS CORPUS BY A PERSON IN STATE CUSTODY

T . Un.’rtuiStntsDisﬁ:ictCom‘t ‘ Dkﬁid: Massachus.»ttg

Name (ander whish you were convicted): Docket or Case No.:

Jonathan Carvalho ‘ TED
' | Place of Confinement : ‘ Prisoper No.:

MCI Shirley Medium - : w1 ?—?ol

Petitfoner (intipds the pame undes which ¥0u ez convicted) - Respondent {u;ﬁ:quzzd person having c;xstndy of petitionzr)

.J. ) . _y. T - o ‘
onathan Carvalho _ Steven Kenneway
The Am;m::y Gencral of the Stateof Massachusetts .

PETITION .

o (a) Name apd ioc:ahon of court that entered the judgment of convictibn you are challenging:

[

Suffolk Superior - e e B =
"Fh¥ee Pemberton S s A [
Boston, MA 02108 - ' e e i 5 =
() Criminal docket or ese number (if you know): | s BN
SUCR2010- 10961 s o~ w3 im
2, (=) Date of the judgment of conviction (if you !mow) ‘ R e - o=
-= -
(b}Dmteofsautmcmg: 12/20/11 :-' . g
3. Lengthof sentence: ' S2om
: Life w1th PArol =
4. .Inﬂnsmsa wercyuuconvlct:dunmorcthmonccountoerog&o]fc ll]émg 15 yee,rs{ No

s. Idmﬂfyaﬂcrmsofwhmhyuummmchdmdmtancedmﬂnsmc
Murder 1n the. Second Degree

6. (*) Whet was your plea? (Check one) o
XK () . Notguitty 0 &) Nolo contendere (no comtest)
O®@. caly . O (4 Insaityples
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B IEyou mﬁ:red 2 gmlty pl:atn bpe cmmt or ohm-gc md anot guﬂty plm . anoﬂm’ count or chnrge, whai dxd

you plead guilty to and what did you pload not gmlty to?

(c) If you went to ma!,whathnd ofmaldulyou hzve? (Check one)
& Juy -0 Judgeonly
7. . Dxdyoutcst:fyatapr:tmlhmung,mﬂ,orapust-malhmg? :
e 0 Yes ¥ No
' 8§  Didyou appeal fam the judgment of conviction?
B Yes O No- .

9. If you did appeal, answer the foﬂowi.ng: e

4 -

_ Massachusetts Appeals Court
"B Docket or case number (if you know);

@ Nn::ié of court:

4(®RﬂﬂF Judgment Affirmed -~

: ou know}):
(Pl EenEeT) oot 14, 2016 | |
) anhontoﬁlccasc (if you know):
Commonwealth V. Carvalho, 90 Mass. App. Ct. 1110
(f)Groundsmsed. .
¢1) The trial Judge committed” Humerous ‘errors in™jury 1nstruct-
. iomns;

(2) the prosecutor 1mproperly appealed to Juror sympathy durlng
opening & closing statements;

(3) the motion to suppress should have been allowed;
(4) the judge should have required a reason for one of the
State's peremptory challenges of a potential juror.

(g) Did you seek further review by a higher state court? Kves O No
A If'yes, answer the following:

(Dr“m“d“mﬁ Supreme Jud1c1a1 Court of MassachUSetts
(2) Docket or case number (ifyou know):

_ G)Result denjed

. @ Dam of result (if yoo know):
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Faged

(S)Citﬂﬁonhﬁumﬂ@f?“m) Commonwealth v._Carvalho,; 476 Mass. 1107 (20116)

(ﬂm&m’d— ~laniSamé as thmse on Appeal @
(h)DxdyouﬁlcapsﬁbonfurwhomnmtbeUmtcdStansSupmcCom ,.JG{ Yes D No

I yes, answer the following: '

(1) Docket or case number (if you know):

(@ Result penjeq

G)Datnofrwuh(ifyonkm{)z Oct. 2, 2017

" (4) Citation to b if you knbw):

(4) Citation to the case (fyouknow): Garvalho v, Massachusetts, 2017 US LEXIS 5962
Other than thcdzm:tappmlshst:d ghove, heve you previousty filed any other petitions, epplications, or motions

concerning this judgment of conviction in any state conrt? O Yes T No
lfyomanswuto Quesfmn 10 was "'Yr.s, g:wetbe folluwzng m.formanun. N

- @ (I)chofcouﬁ:

(2) Docket or case - oumber (if yon know):
(3) Date of filing (if you know):

(4) Nature of the procwdmg'

(5) Grounds raised:

(.6') Did you reesive & hearing where wide.ncewas given on your pe&ﬁon, epplication, or motion?
O vs ONo

(7} Resulc

(8) Date of result (if you know):
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0;) If you filed any second petition, spplication, or fotion, give the same information: ©
(1) Name of comrt: ' cooL T
(2) Dosket or case pumber (i you know):
(3) Dete of filing (i:fyou know): .
(4) Nature of the procesding:

(5) Grounds raised:

(6) Did you receive 2 hearing wi;mmd:ncewas gm:non yoﬁr peﬁﬁ!m. ai:ﬁ!}éﬁon; or moﬁun;

0O Yes [ No co T

(DResult

(8) Date of result (if you know):
(c) If you filed any third petition, application, or motion, give the same information:

- baa m

*

(1) Name of cowt )

(2) Docket or case mba (i'yon know):
(3) Detz of filing (if you know): -

(4) Nature of the proceeding:

(5) Grounds raised:- -
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(é) Did you receive a hearing where evidence was given on your petition, application, or motion? -

O Yes O No
le 1":‘ ST .. ".'..1 Al
" (8) Date of resuit (if you know):

(D Didyouappealtotiaehigizmm court baving jultsdiction over the action taken on your pefition, application, .

or motion? . T R ne T
(1) First petition: ‘O -Yes :21:.’D'N5""" et oaHL ot nm e L
2) chnﬁp:ﬁﬁon: O Yes O No -
(3Y Third petiior [0 Yes 0 No

| is petiti ' ich yon ‘clai ing held in violation of the Constitution,
' For this petition, state every ground on which you ‘claim that you are being :
= lz:f's, orz-eaﬁ:'of the United States. Attach additiopal pages i you heve maore than four gmunds. Statr. ‘ﬁ:e fants
supporting each gromnd ) : . .

CAUTION: To proceed in the federal court, vou must ordinsiily first exhanst (nse i) vour svailiblé shie-court

) remedies o;: each pround on which yon request action by the federal conrt. Also. if vou fail o set forth 2ll the
grounds in this petition, you mev be barred from présenfing ardditional ggm& at a later date,

' GROUND ONE: The trial fud
rlnstructions.

ge committed numerous errors in. the jury

facts that supﬁoxt ym'n.' claim.);

(=) Supporting facts (Do not argue or cite lew. Just statethe specific

1. It was error to deny petitiomer's request for a self-defense
o instruction resulting in the violation of ‘due process.

2. It was error to deny petitioner's:request‘forvq_reagonable
Provocation instruction which made clear the victim need not.
strike a blow,-resulting in a violation:of due process.

3. The charge as given misinformed the jury that unplanned cond-

uct could not occur at a meeting that was planned, reésulting
in a violation of due process. . e

. (bj ifyou did not exhaust your state remmedies on Ground One, explain why:

?

It was.exhausted. . . ) -
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- (2] Direet Appeal of Gronnd Ope: . o .
- - Ifyon appealed from the judgment of conviction, did you raise this issue? }@ Yes.. D No
2) If you ﬁd not raise ttus issue in your direct appeal, :xplam why'

(d) Post-Conviction Proceedings: ' ) ' . e

(1) Did you raise this issue throngh 2 post-copviction mohon or peﬁhon for hebeas carpus in-& state tnal eourt? ' .

Cl Y XA No '

}' .+ (2) Fyour answerto Question (d)(1) is "Yes,"state: = - I —

Type of motion or petition: . - T :

* Name aad location of the court where the motion or petition was fied: ) ‘
, Doclcst or cese pumber (if you know)
Date of the court‘s decision: ' '
|

Result (aﬂ:ach 2 copy of the court‘s npl.mcn ar order, if a.vaﬂablc)'

7(3) Did you receive & Bearing on your hofion 6r E:cﬁtign?" S ) U ch "0 No

* (4)Did you eppeal from the denial of your mouon or pcnﬁon‘? - ' U ' &’cs 0O No
I your snswer to Quesf:mn (d)(4) is "Yes, dxd you reise ﬁm ;ssuc in the appcal? Cl ; "_Ya D ‘No:

- (6)Ifyowan5wsrto Qushon(d)ﬁ)xs“"fcs, state: . ' ' e

"Name and lon:ahug of the court where the appeal” was filed:
Dbcic:t,qr case pumber (if you know):
Daﬁ of the court's decision:
" Result (am.cﬁ acopy of the court's opinion or order, if available):

(7) If your answer to Question ()4 or Question (d)(5) is "No," explain why you did not raise this issue: |
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(£} Other Remedies: Describe zny other procedures (such as habess corpug, administrative remedies, efc.) that you have .
used 1o exhaust your state remedies on Ground One:

The Prosecutor-repéatedl"m-'.::'. ST TR
. y referred to the fact t

thf.v1ct1m ¥as an expectant father, improperly aggf

ealing to tbe emotions and sympathies. of the jury.

’

(b) If you did not exhavst your state remedies on Ground Two, explain why:

Itawas: exhausted.

(c). Direct App&il of Ground Two: .
(1) If you appealed from the judgment of cni;yi;_ﬁpn, did you raise this issue? )U Yes 0O .No
(2) If you did pot raise this issue in yoir direct appeal, explain why:

| @ - Post-Conviction Proceedings:

' (1) Did you raise this jssue throngh e post-conviction motion or petition for habeascorpus in astat tm.lcourt? .
0 s B R
(2) ¥ your ariswer to Question (d)(1) is "Yes," state:
Type of motion or pcﬁﬁon; ’ |

‘ Namé and Incation of the court where the motion or pefition was filed:

. Docket or case pumber €3 you know):

Diste. of the court's decision:




it
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Result (attach a copy of the conrts opinion or order; if available) S

(3) Did you raosive 2 bearing on your motion or psﬁﬁon? . 03 Yes

a

No
"'."No
| (5): rfyommanusm(d)u) is "Yes "dldyoura:szﬁnszssncmﬁw appt:al? O Yes -0 No

(6) If your answer o Question (4)(4) is "Yes," stite: - R ' '

.. ,(4) Did you appcal fmmthc dmxa] of your mohon or p:ﬁﬁon? o = ) : O ye

a

Nesme and locafion of the court where the appeal was filed:

Docket or case number (if you know):
Date of the court's decision:

Result (attach & copy of the cowrt's opinion or order, i available):

(75 If your answer to Question (d)(4) or Quesﬁoﬁ' (‘d)(S) i€ -"No.“ =xplam why you did not raise this issue:”

‘ (&) Other Ramedlcs Desm’bz any other procedmes (such 26 habeas corpus ndmm:stmhvc ramedses, etc. ) ﬁ:at you !
‘ have used to exhaust your state remedies on Ground Two

GROUND THREE: The motion to guppress should have been allowed based
on the eranda violation." .

(2) Supportmg facts (Do oot argue or cite law. Just state ﬁxe specific facts that support your claim }:

Statements made by petztloner during transport ‘from Georgla to
Massachusetts.were made prior -to.police -advising him of: his Mir-

anda rights when they arrived in Massachusetts and should have
been suppressed Denial based on decision that though the petit-

i
1otler was in custody, statements were not result of interrogation.
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(b) I youl did not exhaust your state remédies on Ground Three, explain why?

(©)

@

It was exhausted.

Direct Appeal of Grownd Three:

(1) ¥'you sppealed from the judgment of conviction, did you mise thisissue?. . XXX Yes . -

(2) Kyou did oot raise this issue in your direct appeal, explain wiry:

Pcst.-Convicﬁdn'Proc.ead.ingr ;

P*ilo: "".'

0 No - ‘

(1) Did you raise this issue thmugha post-camchon motion or petlhon for babess: corpus in 2 stzb: tnal court?:

0 Yes UNO L
)IfyommwcrtoQuesnon(d)(l)m"Yes, stae: 1',

Typs of motlon or pet!hon.
Nxm: and location of the court wh!:re the motlon or psnhon was ﬁlad

Docket or case nmbarﬂ (if you kmow):

Date of the court’s decision:

Result (attach a copy of the court's opinion or order, if available): - -

(3) Did you receive & hearing on your motion or petition? ' . O Yes
(4) Did you appeal from the dénial of your motion or petiticn? ‘ O Yes

(5) I your answer to Question (d)(4) is *Yes," dld You raise this issue in the appeal” 0 Yes~

(6) If your enswer to Qushon (d)(4) is "Yes,® stute:
Name and location of the tourt where the appeal was filed:

Docket or case number (if you know):

'Datzofthecoutl‘sde:xsmn. N

- . Result (atiach = copy of the court's Dplmon or order, if avmlable): :

O No
I No
0 No

Case 20 2174 CBSE:GJ’G&MDZGYS’SM@ DERgEEAST IE&&(EW%/%/CBWQ of Bmtry:ID: 641 9470 -

. tr————
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(7) If youransvwer o Question (€)(4) o Question (8)5) s “No,” explain why you did ot raie s fssues .

O] - Ot'her Remedies: Describe eny other procedures (such as habeas corpus, administrative {cm'?dics, -etc.) that you

~ '\‘

have used i exheuét your state remedies on Ground Three: -<: <1 !

. ‘GROUNDFOUR:  The judge should have required a reason for one of
: the State's peremptory challenges of .a potential
juror under Batson v. Kentucky. :

() Supporting facts (Do not ergue or cite law. Just state the specific facts that support your clarn.): ;"

The Commonwealth exercised 6 peremptory challenges, -
includipg Juror #3 who was Hispanic (the defendant
vas Hispanic). The judge sua. sponte inquired if
1m0 ' - there were any other Hispanics still om the -jury,
o ' ' but did not ask the prosecutor for an explanation
- for the impropriety. - ° ° = o '

It was exhausted

|
|
‘ (b) If you did not exhaust your state remedies on Ground Four, explein why: - | T o o
() Direct Appeal of Ground Four: :
(1) If yon appealed from fhe judgment of comviction, did you raise hisjssue? X Yes O Mo

(2) If you did not reise this issue in your direct appeal, explain why: ‘

(D Post-Conviction Proceedings:
(1) Did you raise this issue through a post-conviction motion or petition for habeas corpus in a stats trial court?
‘O Yes 0 No T ctaen
(2) I yaur answer to Question {d)(1) is "Yes," state: -

Type of motion or petifion:
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Name ang locafion of the court where the moﬁonorpﬁﬁﬁunwas filed:
Docket of case nmsber (if you know): - N : R

* Date of the cowrts-desision:”
‘R:s&lt(aﬂaphnwpyofﬂ:c-wu:t‘sopinianorord:r,ifavaﬁzble): - T

(3)Didyou;écém;aﬁearingbnyomtqdﬁoﬂorpet‘iﬁoﬁ'f' ””. o O Yes O No :
(4)Didyouappwlﬁ:omﬂxedenialofyourmoﬁnnorpzﬁﬁon? R 0 Yes O No '

(5) If your answer to Question (d)(4) is “'Y:s,"did you saise this issue io the eppeal? 0 Yes - O ‘No
- (6') I.fyour answer o Quas'tmn (d)(4) is "Yes® staﬁ-_ .
Nesme and locition of the comt where the a.ppsa! was Bl

Dockct or case nnmba 3 you knuw).
: Datc of the oonrfs decmon.
Result (attm:h & copy of the court’s opinion or order, if available): -

(7) If your answer to Question (d)(4) or Question {d)(5) is "No," cxplain why you did not raise this issue: °

© Other Remerhs Dscn‘be ey other - procedures (such as habms corpus admm:stratzve remedm, f:b: ) that you
have vsed o exhanst your state remedies on Ground Four:
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13, Please answer these additional questions about the petition you are filing:
(2) Have all grounds for relief that you have raised in this petition been presented to the highest state conrt
' having purisdiction? O3 Yes a No -

If your enswer is "No," state which gronnds have not bean so presantod and g'tve your reason(s) for not

presenting them;

®) Is there any ground in this petition that has not been presented in some state or federal court? If s0, which
ground or grounds have not been presentad, and state your reasons for not presenting them:

L 14, Have you previously filed any type of petition, application, or ﬁ:otic;n ina fcdcral court regardmg the coﬁy_iptibn
that you challenge in this pcﬁﬁun’? 0 Yes o No | | B
If "Yes," state the name and location of the court, the docket or case number, the type of proceedmg, the issues
raised, the date of the court's decision, and the resu!t for each petition, application, or mouon ﬁ]ed. Attach a oopy

of any court opinion or orde:r if avmlablc

15. Do you have any petition or appeal now pending (filed and not decided yet) in any court, either state or federal, for
the Judgment you are chnllcngmg? o ch -0 No . '
"Y&: sta.te thc nsme and location of the court, th: doaket or case numbcr, the type of prooccd.mg, and the issues

rmsed.
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T16. " Give the name and address, if you know, of each attorney who represented you in the following stages of the
~ .. judgmentyou are challenging: | . -
.(2) At preliminary hearing: ,

() At maignmam and éln;
(c) At trial:
(© Atsenmcing.
(&) On apgwk
(£ In any pnst;eonvi;:tiﬁn proceeding:

(&) On appeal from any ruling against you in & post-conviction proceeding:

17. .-Doyouhgveany-ﬁnmesenh:m:etosmveaﬁcryoucomplctcthescnt:m:cfurﬁm)udgmmthatyoum-- _ S
.challengmg? o0 Yes© EHKono ’ o - T e e
(a) If s0, give name and lo;:aﬁqn of court that imposed the other sentence youwiﬁ-servcinﬂnefumm:

Pow
4

- (5) Give the dstethe other sentence was imgosecl: |
(&) vae the lcngth of the ofner sentence: ]
@ Haveyou filed, or do you plnninﬁie, axy pct:honﬁmtchaﬂemges thc;udgm:ntor sentmce to be served in the
’ fobre? . .- O Yes O No S #o .
18 T[MEI..]NESS OF PETITION: Ifyour judgmeit of aomctmn became final over one year ago, you must expleip

'. theone-ye.a: statite ufhnmahons as contained in 28 U.S.C. § 2244(d) does not bar your pefition.* .

My Petltlon for writ of certiorari in the United States
. Supreme Court was denied on October 2, 2017, allowing me
until October 2, 2018 for this filing. :
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C¢The Anmr.rmnsm nnd Bﬁechvc Dcm‘h Pcnalty Act of 1996 (“AEDPA") as contamed in 28 U.S. C. § 2.244(d) pr:md:s in

partthat

M

? s e *

A one-year penod of hmxtatlon shall appiy to an apphcaﬁon for & writ of habeas corpus by 2 person in

" custody pursuant to thc_]udgmcntofasmtecom The limitation period shall run from the latest of -

(A) the date on which the judgment became final by the conclusion of direct revxew or the expiration
of the time for seeking such review; .

®)  the dats on which the impediment to filing an application created by State ection in violation of
" the Constitution or Jaws ofth= United Stams is rem.oved, if the apphmntwas prevsntcd from
- filing by such stete'sction; - -

© the date on which the constittionsl right asserted was initially recognized by the Supreme -
. Court, if the right has been newly recognized by the Suprsme Court and made retma::uvely
- epplicable to cases on collsteral review; or

(@) thedateon which the factual prechcm of the claim or claims presemd could hm been

d.zscovmd throogh the :x;tclsc of due dxhganee
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@ The time during which apr;apcrly‘ﬁiad application for'State post-conviction or other coltateral review
: wﬁhresp:cttoﬂ;ep:rﬁnmjudgmentordmnpmdmgsbaﬂnotb:count:dtowardanypmcd of
Emitstion vnder this subsection. .. . .

'Ihe.reforc, pefitioner #sks that the Court grantdm follomng rcheﬁ

Grant the Wr t. and order a new trial w:Lthm 180 days,
or to be re?][eased.

or any other relief to which petitioner may be entitied:

: -Signam:e af Aﬁnmzy (if any)

- 1 declare (or certify, verify, nrsm)mdapmslty ofpajuryﬁ:atﬁ:wﬁ:regnmgmﬁ-ucandcnn'ectandlhxtthns?ebﬁnnfm ' i
Wit of Habeas Corpmwasplamdmﬂmpnsonmaﬂmgsystmon 9/1/18 (monﬂ:.dm,ycar).

Exconted (signedjon - 9/1/18 - (date).

/A@

, _ Signature of Petitioner

If the parson signing 1s not pctiﬁoncr,.mb relnﬁonship to petifioner and explain why petitioner is not signing this petition.

. INFORMA PAUPERIS DECLARATION

" [insert appmpriate court]

"T323,
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UNITED STATES DISTRICT COURT
DISTRICT OF MASSACHUSETTS

~ L Civil Actioq-No.-VIS-lZOlS—NMG o

JONATHAN CARVALHO,
" Petitioner: . S £

R A

STEVEN KENNEWAY,
Respondent

NOTICE OF APPEAL

Now comes the petitioner in-the-above-entitled case and appedls pursuant to Fed.

R. App. P. 3 and 4. Pursuant to Fed. R. App. P. 3(c), the petitioner states the following:

(1) - PARTY TAKING APPEAL: Petitioner Jonathan Carvalho ‘

(@' ‘TUDGMENT, ORDER OR PART THEROF APPEALED: the District ~

Court’s (Gorton, J.) meniofandum énd or'der dated November 10, 2020 and entered

" November 12, 2020, and its Order of Dismissal dated November 12, 2020.

(3)  COURT TO WHICH APPEAL IS TAKEN: United States Court of -

Appeals for the First Circuit.

Respectfully submitted,
"JONATHAN CARVALHO
By his attorney,
/s/ Clandia Leis Bolgen
Claudia Leis Bolgen
BBO #556866
Bolgen & Bolgen _
110 Winn Street, Suite 204
Woburn, MA 01801
"~ - Tel:  (781)938-5819

Dated: December 9, 2020

Q.

A<l
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UNITED STATES CONSTITUTION
FOURTEENTH AMENDMENT
(Relevant Parts)

"No state shall make or enforce any law

which shall abridge the privileges or
immunities of citizens of the United
States; nor shall any state deprive any
person of life, liberty, or property,
without due process of law, nor deny to . ..
any person withingits jurisdiction the
equal protection of the laws."

28 U.S.C. § 2254(a)

The Supreme Court, a Justice thereof, a
circuit judge, or a district court shall
entertain an application for a writ of
habeas corpus in behalf of a person in
custody pursuant to the judgment of a state
court only on the ground that he is in
custody in violation of the Constitution

or laws or treaties of the United States.



28 U.S.C. § 2254(d)

An application for a writ of habeas corpus
on behalf of a person in custody pursuant
to the judgment of a state court shall

not be granted with respect to any claim
that was adjudicated on the merits in state
court proceedings unless the adjudication
of the claim --

(1) resulted in a decision that was
contrary to, or involved an un-
reasonable application of, clear-
ly established Federal law, as
determined by the Supreme Court
of the United States; or

(2) resulted in a decision that was
based on an unreasonable deter-
mination of the facts in light
of the evidence presented in

the state court proceedings.



