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QUESTIONS PRESENTED

Does the Supreme Court's leeway,
and the Antiterrorism Effective Death
Penalty Act ("AEDPA") deference, for
lower courts to determine due process

+ violations, yield érbitrary and confl-
icting decisions that, in turn, reduce
due process to mere judicial whimsy,
making trial-court-instruétional-error-
due-process-violation. determinations
freewheeling, unbound, and thus const-
itutionally unreliable? And, if so,
does this case present the opportunity ”~
to correct that with clearly established
guidance, where the ailing reasonable
provocation instruction itself so in-
fected the entire trial that the\result-

ing conviction violated due process?
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IN THE
'SUPREME COURT OF THE UNITED STATES
PETITION FOR WRIT OF CERTIORARI -
Petitioner respectfully prays that a writ of eertiorari issue to review the judgment below.
| OPINIONS BELOW

[X] For cases t’rom federal courts

’I‘he opinion of the United States court of appeals appea.rs at Appendlx _p_~A3_ to
_ the petition and is , s . N
. [ 1 reported at S o jor,

[ 1 has been designated : for pubhcatmn but is'not yet reported or,

[X] is unpubhshed _ ‘

. The opinion of the Umted States dlstnct court appears at Appendlx p_._AS_ to
the petition and is _ L .
X1 reported at 2020 U S Dist. LEXIS 211025 (2020) ; or,
[ 1 has been de31gnated for pubhcatlon but is not yet reported or,
.[ 1 is unpublisheéd- -

[1] For cases from state courts:

: The opinion of the highest.state court to review the merlts appears at
Appendix to the petltron and is

[ ] reportedat - ' : : ; Or,
[ 1 has been demgnated for pubhcatlon but is not yet reported or,

-[ ]is unpubhshed

: The opinion of the : '  court . ‘
appears at Appendix to the petition and.is . ' |
[ 1 reported at: : __.; or, |

[ 1 has been de81gnated for- pubhcatlon but is not yet reported or,

[]is unpubhshed




JURISDICTION.

[x] For cases from federal courts:

The date on which the Umted States Court of Appeals declded my case

“was Dec. 23,2021

[)ﬂ No petltlon for rehearmg was tl.mely filed in my case

[] A timely petmon for rehearing was demed by the Umted States Court of
Appeals on the following date: =~ - __,and a copy of the
' order denying rehearing appears at Append.lx

[ 1An extension of time to file the petition for a writ of certiorai'i was granted
to and including (date) on (date)
~in Apphcatlon No. A . : -

' The Jmsdlctlon of thJs Court is mvoked u.nder 28 U. 8. C §1254(1)

- [ 1 For cases from state courts:

The date on which the ,h_i‘ghesti state court decided my case was _
A copy of that decision appears at Appendix

.' [ ] A tlmely petltlon for rehearing was thereafter demed on the followmg date:
‘ ,and a copy of the order denylng rehearmg

appears at Appendix

{]An extension of time to file the petition for a writ of certiorari was -gi‘a.nted
to and mcludmg . - (date) on i (date) in
Apphcatlon No. ___A g e

The jurisdiction of this Court is invoked under 28 U. 8. C. §1257(a). - -




CONSTITUTIONAL AND STATUTORY PROVISIONS INVOLVED

-

Constitutional

United States Constitution Eourteenth“;d,;g:u

Amendmeqt..,.;...FA.Jt..;.;,ﬂ.,.ﬂ;...A83

~

Statutory




STATEMENT OF THE CASE

Relevant Procedural Hlstory

In September 2010, a Suffolk County, Mass-,
,achusetts grand Jury returned an 1nd1ctment »
agalnst the Petltloner, Jonathan Carvalho, for
one. count of flrst degree murder and one count
'of unllcensed posse531on of a flrearm (AS)

~In December 2011 a Jury found Mr Carvalho

’ Agu1lty of the 1esser 1ncluded offense of murd-

er in the second degree and gu1lty of the flre-
arms charge. (AS) The trial judge sentenced
Mr. Carvalho on the second degree murder count

to l1fe in prlson w1th the pos51b111ty of parole

'A1n state prlson, concurrent w1th the sentence on
"the murder conv1ct1on (AS) f{ Carvalho is
currently 1ncarcerated on thls conv1ct1on at
the Massachusetts Correctlonal Inst1tut1on in
W:Shlrley, Massachusetts (A5) -
‘ Mr. Carvalho appealed hlS conv1ct10n to the

Massachusetts Appeals Court ("MAC") and argued




the exact point underlylng thls Petltlon—-that
a wrong reasonable provocatlon 1nstructlon viol-
ated his federal constltutlonal rlghts to due
process and a fair tr1a1 (AﬁA 60) The MAC afflrmed

his conv1ct10ns 1n an unpubllshed dec151on See

Commonwealth V. Carvalho, 90 Mass.. App Gt 1110,
60 N. E 3d 1198 (2016) (A23 26) e Carvalho
then presented an appllcatlon for further appell—
ate rev1ew ("AFAR") to the Massachusetts Supreme

Jud1c1al Court ("SJC") ralslng the exact under-

-lylng federal constltutlonal p01nt that is argued

here (61 63)

In hls AFAR Mr Carvalho cited to Common-

wealth v. Morales, 70 Mass " App. Ct. 526, 532

-(2007) as the reason the SJC needed to correct the
reasonable provocatlon 1nstruct10n contalned in

the Model Instructlons on Hom1c1de in effect at

the tlme of h1s trlal to ellmlnate the p0551b111ty
that a Jury would 1nterpret that 1nstruct10n to
mean that phy81cal contact was requ1red (A62 -63).
hAlthough the SJC denled Mr. Carvalho's AFAR without
'comment in 2016, (A64) a mere two years later

"in 2018 the SJC indeed corrected the reasonable
: : : [




provocation‘instruction to explicitly say that

"[r]easonable provocatlon does not require

phy31ca1 contact." See’ Supreme Judicial Court

Model Jury Instructlons on Homicide (Aprll 2018)
at 77. ("2018 Model Instructions™). (A3Q-3€5 )

The SJC footnoted thls correctlon to Commonwealth

v. Morales; 70 Mass. App. ct. 526, 532-533 (2007).
(A35). R |
VMr. Carvalho flled a petltlon for writ of
habeas corpus in the Unlted ‘States DlStrlct Court
for‘the Dlstrlct of Massachusetts on September 26,
2018. Before that, on October 2, 2017 ‘Mr. Carv-
alho also filed a petltlon for writ" of certlorarl
"to the Supreme Court of the Unlted ‘States which
| was denled on October 2 2017 (A66 80 A65)
Oa.NoGember iZ,:ZOZC,che district'COUrt'ehteredm
aaéorder ot'dismisSal of.the petition. (A27).
"Mr.:Carbalﬁo ftled‘an‘appeal'of.that decision
WithAthe‘United étateévéoﬁrt'of Aﬁpeals for the
First Circuit on April 28, 2021, which was denied
on March “':2‘3, 2021. (A81; A3). |

This petition for writ of certiorari follows.




‘Factszelewanf to’ the Issues for Review .

Mr, Carvaiho had been datlng Dalsy Lopez ("DAISY")
for several months before the August 10, 2010
shootlng that resulted 1n thlS case (A23)
,1Dalsy s: former boyfrlend was. Emmanuel Floresf
t("Emanuel ),‘and Emanuel -was frlends w1th Luis
Rodrlguez, the deceased in thls case. (A23) ,
Mr. Carvalho s, chlldhood frlend was Hugo Vall;

. adares ("Hugo ) (A23) Hugo 11ved at 230
Central Avenue in Chelsea in an apartment com-

. Plex where Lu1s Rodrlguez s glrlfrlend also. '

- lived. (A23).

Mr. Carvalho'and Emanuel had a dlspute 1n-
volv1ng Dalsy that 1ed to several prlor phy51ca1
,altercatlons Shortly before the shootlng 1nc1dent
here, | Emanuel pulled hls frlend LUlS Rodrlguez
1‘1nto hls dlspute w1th Mr..Carvalho, resultlng in
"beef" between Luls Rodrlguez and Mr. Carvalho.
.'(A23) | o o "

Luis Rodrlguez told Hugo that he and Mr Car-

valho were g01ng to flght to settle the "Beef"




(A23)., Mr. Carvalho. also told Hugo that he

and- Luis Rédriguez were going to ''squash the
beef;" or settle the disputé-through a fist
fight. (A23). Luis:Rodriguez was a boxer,
-andzMr,:Carvalho expected. "an Ass whooping". ' :
from him. (S.A. 891). | |

f.'Oﬁ:ﬂﬂamorning of‘August:10,3201o,.Mr.AGafV*
alho asked Hugo to- gofupstairs and get Luis Rod-
riguez 50 that they could, 'scrap it .out™. (A23).
» Indeed;- shortly thereafter Luis Rodriguez met Mr .
‘Carvalho-in the parking- lot outside of 230 . Cent-
ral-Avenue. (A23). . .

Geraldo Floresk("Geraldo"):sawithe-cdnfront-
{ation:from the.other side-of the parking lot.:
Geraldo'saﬁ the two men walk towards- each other and
meet in the middle of the parking:lot:(A23)."
When they met in the middle:of.the parking lot,

Luis Rodriguez had his fists up and. they were -

circling.each other. (A23).




Luis Rodriguéz was:saying "comé on, let's

go" aﬁd'advancing‘on;Mr.:Carvalho;who was :backing

away and saying'"holdgon;f;elaxﬂ and:"létfme talk
to youﬁ” (A23): GeréidOAtﬁrnéd away as.Luis
Rodriguez was still. coming: towards-Mr. Carvaiho. "

Two seconds after Geraldo: turned aWéy,zhe
heard the first shot. (A235. .~ Geraldo ‘turned
;arround{to"see;MrazCarvalho.pointing a;gun éfﬁ
Luis Redriguez as he ran:back:to the:buiiding;:

" (A23).: -Thenahe heard: a second shot and saw Mr.
'Carvalho shoot.Luis Rodriguez in.the back. (A23).
A third shot was fired as Geraldo ran. away.(A23).
EauiztThe“évidencé"Was:thét Luis Rodriguez, who was
unarméd,‘héd:three gunshot wounds to his.body, and
fhe-caUsé?ofﬁdeath Wés:£he gurishot to . the. back. (23).
- The Jury Instructions -

Before: trial, defense counsel requested in
.writing that’ the trial judge instruct the' jury
that heat of passion upon reasonable provocatidn
can arise from fhe'vicﬁim's "aggressivé approacﬁ"

which need "not include—that the victim struck

=3




 (A30-31)

a blow." '(A24).  Instead, the trial judge gave

the model instruction 1angdage'bn-réasbhab1e prov-
ocation in force at the‘time of the Decémber 2011

trial stating:

‘Mere words, no matter how abusive -

standing alone do’ not constitute

reasonable provocation: thsical-i
‘contact, évan a-singlé blow may

amount ' to réasonable provocation’
“depending-upon the circumsfancesf

Whether the contact is sufficient

will depend on‘whether a reasonable
person -under thé”séﬁe*or”similar
"circumstanées‘ﬁoﬁld-haVé‘béeﬁ
prévokéd'ér acted under emotion

“rather than reasoned refléction.
(emphasis added) (A37?42;’A52).

See Model Jury Instructions on Homicide 28-29

Right before this challenged instruction,

the MAC found that the trial judge "stated

10.




_generally that reasonable provocation is that

'which would likely produce [in] a reasonable

~ person.such a state of anger, fear, passion,
fright and nervous excitement whi;h‘wpuld hayel
overgomezhis.ﬁapaci;y fgrireflection and restr-
aint and did actuélly:prqducquughga-state of
mind of the defendant.'". (A24).

After the trial_ judge's first set of instr-
uctibns toJ;hg.jury?#defense counsel,objected
to the reasonable provocation instruction:

_ Lastly, I object to in your instruct-
', .ion, about heat of passion upon-reas—
-onable.provocation that you did not
- .instruct:as requested. that adequate
‘provocation can arise not necessary
'f;om}the blowkwas struck, but from
l_aggfessiye approach.. (A43-44)., -
‘;,The:juyy,broke de%iberatiqns to ask.the
trial court a question, "asking for a handout
of. what is the second and what's manslaughter".

(A45).

11.




- The trial judge then re-instructed the jury -

on reasonable provocatlon. (A46 48)

The 1anguage used was essentlally the same as in

the f1rst 1nstruct10n, w1th the notable exceptlon
'that in the second 1nstruct10n the trlal Judgel
stated that mere words "d1d not constltute reas-

”onable provocatlon (A47)

Defense counsel once agaln obJected (A49)

12,




REASONS FOR. GRANTING THE PETITION

For new, combinéd the AEDPA and general h
:leeway granted for due process deprlvatlons "
Tmakes federal review of state court“conv1ctlons
a futlle formallty The Great Writ reduced But
éhlS case glvea Lhe opportunlty to prov1de |
spec1f1c language that clarlfles due process'
vrlghts in any glven trlal where the trlal court
twice misinstrucfs the jury on a critical elem-
ent;

Under 28 U.S.C. § 2254, habeascorpus rel-
ief will not be granted unleas the state court's
" adjudication (1),"resnlted in a decision that was
-contrary to, or  involved an unreaSOnablelapplic-
ation of, clearly established Federal law, as.
determined by the Supreme Court of the United
States," or (2) "resulted in a decisionlthat was
based on an unreasonable determination of the
facts in light of the evidence presented in the
' State court proceedings." 28 U.S.C. § 2254(d).
"[C]learly established Federal law" means the

holdings—not the dicta—of Supreme Court dec-

13.




isions." Howes v. Fields, 565 U.S. 499, 505

(2012) .

The. Fourteenth Amendment to, the United.
States Constitution demands that Mr. Carvalho: .
had a -due process right.to a fair trial. .The -
Due Process Clause-'protects:the .accused against
conviction upon proof beyond a reasonable doubt
of every fact necessary to constitute the crime

with-which he is charged.! :In re Winship, 1397

U.S. 358,.364-(1970)..
In. the habeas corpus context, to charge-- .
the jury incorrectly on.state law.warrants no :

relief, unless the !"ailing. instruction.by itself

so infected the entire trial that the resulting

conviction violates-due process.! Cupp v. Naugh-
ten, 414 U.S. 141, 147 (1-973);.».Whlen making the.
dqeiprpqesglanglygﬁsj "an omission, .or an. in- G
complete instruction, is less likely to be pre~

judicial than a misstatement of the law.' Hend-

erson: v. Kibbe, 431 U.S. 145,-155 (1977)s -~ - .
‘But the instruction must be examined "in:

the context of the overall charge." Cupp V.. °

14,




Naughton, 414 U.S. at 146-147, For instance, -
when the court correctly states the elements
of the crime. three.out of four.times, mno-viol-
ation occurred because ﬁnot every ambiguity,. .-
inconsistency, or-deficiency in:a-jury instruct-

ion rises:to:the~level:of:a due process viol=

ation." Middleton:'vi MeNeil,.541.U.S. 433,

437 (2004) 7= e - \ :
This means; then, that~"[t]hé more: gener-

al the rule, the more leeway courts have. in .

reaching: outcomes in:: case-by—case-determinat-

ions.!"i¥arborough v.:Alvarado, 541 U.S. 652,

664 (2004).:Nonetheless,.- the lower court‘ruling
may be "solacking din justification that there.
.;wgs;anue;rQ;Lwell;understood and comprehended -
in. éxisting ‘law beyond any possibility for

fairminded. disagreement." Harrington.v. Richt-

er, 562 U.S.. 86, 103  (2011) And if true, the -
petitionerican'then‘show that. the error 'had

substantiél and. injurious effect or influence
in determining the jury's verdict." Brecht v.

Abrahamgon, 507 U.S. 619, 631 (1993).

15.




_.:But this Court's decisions are bereft of

examples that guide lower courts' due process
inquiries. No objective language that gives:
clarity to how?misstated, for.emmple, an in- .
struction must be ‘to "infect[] the. entire:-

trial-.'" Cupp ~. Naughton. at 147. Here, the

jury broke deliberations. to.ask—showing their
focus—for a handoit -on. the difference between
seéondfdeg;eg mupd§;;and manslaughter, which . -
the lower court did not provide. (A:45 ) ..
Over defense objection, the trial court re-
instructed the jﬁry using: ésgentially the same: :
instruction given in ,the ‘original -charge on
'reasonable~provoeation. (A46>49‘“) o -
And the first instruction stated that - |
physical éontactf"mgx'amount,to reasonable prov-

' while.the court answered the jury's

ocation,'
question by stating that mere words ''did not
constitute reasonable provocation." :(A40; A47).

(emphasis added).

-+In other words, the jury was never express-

ly instructed on Carvalho's defense: that reas-

16.




onable. provocation here. did not require physic-

al contact.” That instruction—that reasonable.
pfovocafion'can arise from theneictimfstagg- .
ressive appfoéch"'whiéh need: not include {'that..
thé victim: struck a.blow'—was requested by .: :.
trial COUnsel‘in’Writing,bgﬁong trial.. (A24). -
" And: counsel's request<comported'with.the._j
law -at Ihe\time”ofdMﬁﬁ,Carvalhé'satrial; Indeed,

the case counsel cited, ‘Commonwealth v. .Morales,

70 Mass. App. Ct. 526, 532-533 (2007):;, ‘was the
very case ‘that the Model Jury Instfuctidn:Cémm-
itteefcited“whenithef changed the instruction .
four}years'létetttofrefkect the law.  There, .
the law cérredtly now:states ‘that "[r]easonable
provocation does not: require physical-contact.w
Seéf2018ﬂModel"Instrﬁbtion.gp'77 (A35 ). This
is -the exact argument that Mr. Carvalho made .in
his AFAR filed with the SJC in 2016. (A61?63),r
No new 1awﬂénnounc¢d this change after Mr. Car-
valho's trial. It Was‘the law at the -time of

-his trial, and if the jury received this charge

17.




the  jury would have returned with a manslaught-

er verdict.
- Instéad, the .charge as a whole directéd
the jury that "[m]ere words .«..-donot. constit-

' and mere words 'did not constitute reas-.

ute,’
onable provocation," but ‘that "[plhysical cont-
act, everi‘a single .blow ‘may amount to reason-
able proVocdtion."'(A4O;LA47)u

But the lower courts have held that the '
failure to state theLlaw'to the~jury correctly
wgs rionetheless cured. Despite the fact that ™~
thé jury was inadeéquately -reinstructed after
. they broke :deliberations-to-ask a quéstion,
‘back during the original charge the ‘trial judge
"stated géﬁerall;'thaﬁ'feascnablebpfovocation -
is that_'which;unld likely produce'[in] ‘@ reas- -
onable person such a state of anger, fear, pass-
ion, fright and nervous .excitement which would -
have overcome ‘his capacity for reflection and
restraint and did actually produce such a state
of mind of the defendant.'™ (A24). . .

The MAC—whose decision was repeatedly affirmed—

18.




then reasoned that this general instruction

"closely tracked the model instructions tﬁeﬁ

in éffectf~and thus "avoided any possibility
tﬂat the jury would reaéonébly have interpret-
ed~thé phrase 'physical -contact' in the manner-
suggested by the defeﬁdapt." (A24);

- .But the crux of this case was whethef
"physical contact was@requifed‘fOr;the.jury to;a'
decide that Mrg,Caryalhé_was.reasonably:prov-
oked. :That reasonable provocation requires no:
physica};qqntact-was-the defense; It was also
‘the,léwh And yet .despite repeated fequests~fdr'
the very -same inst;uctiqn¢’based~oﬁ'the very .same
case, the lower court-failed po\properly instruct
theujugyg qusegstill,;the MAC actually cites-

-Mr. Carvalho's.citation to Commonwealth v.

Morales, 70 Mass. App. Ct. 526, 532-533 (2007). |
‘as "nmot on point':to require an instructioén that
no physical contact was 'required :to .find reason-
able provocation. (A24). . -

The 2018 Model Instructions cite that same .case
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as cause for adding "[r]easonable provocation

does not require physical contact” to the

charge. (A3§).

+ This Jury was palpably misled. T T
This Court should hold flrmly that the

Due Process Clause is violated when the jury

charge misstates the law;>and=thu§ feeucesz.a

the proaecution'e burden to prove beyond-a

~reasonable-doubt the absence of provocation.

Mullaney v. Wilbur, 421 U.S. 684, 704 (1975)

The Gourt has already held that '[a]n omission),
or an incomplete dnstruction is less likely to
"

be prejudicial than a'miéstatement of the law.

Henderson v. Kibbe, 431 U.S. 145, 155 (1977)

But in Henderson the Charge'was-ﬁOt-objected .
.to, and there was no request for the correct,
1nstruct10n “In fact ‘the 1ncomp1ete 1nstruct10n
escaped notice until a dlssent flled at the
1ntermed1ate appellate 1evel

In contrast, since before trial—as counsel

prepared the defense-—ﬁntil this very moment,
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Mr. Carvalho has made omne 31mple request Please
instruct the’ Jury that the law in the Commonwealth
of Massachusetts is that reasonable provocation
does not require physical contact. Plein. Sihple.
It is not Mr. Carvalho's law. It is theflaw of
the QommonWealth‘nowt_apd.itfwas.the law at the
time .of his trial. .

But. his jury. never knew.this. This violated
due process. If, instead of telling .the jury that
mere words '"'did not. constitute reasonable'pnOVr
ocation," as the,jury decided between;eecood.. _
degree and manslaughter (A47), the trial juoge
stated the correct law, that K 'reasonable proyv-
-ocation_doee.Qottpequiremphysioal eontact,?.‘
the verdict would have:been manslaughter, not
second_degree;murderk4(A35)¢ |
. If this Court's decisions thus far fail to

make. clear that this error demands a new
‘trial, this Court must act now.
Apparently—-because the lower courts have

not reversed—this GCourt's decisions fail to
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‘charge -the lower ‘courts adequately on due pro-
cess violations in the cortext of instructional

errors. Cupp v. Naughton, 414 U.S. 141, 147

(1973)“wés decided that way because the jury
"remained free to exercise ité:éoilectivé.jﬁde
ment to reject whgt'it‘&id not Find trustworthy
or plausible." Id. at 1497 Here, though, the
jury was not "free to exercie its collective
judgment" oﬂathe crucial ‘issue of “réasonable

, pfovocatibﬁ: Rather it stopped the jury from
finding reasonable ﬁrovocation beéause:there

was no eQi&ence thatlLuis;Rodriguez physicaffyﬁ

" struck Mr. Carvalho. Without the specific corféct—:
ion advocated by trial'ébdﬁséif'fhafiréflgcté the
law, ‘but rejected‘ﬁy"tﬁe triéffjudge;”Mf.'Cér-'
valho's trial was fundaﬁentally'unfair and his
conviction ¢bnstitUti6ﬁally>{nvali&; '

- And.in Estelle v. McGuire, 502 U.S. 62 ' °

(1991), the habeas chéllengé to a pfdpénsiﬁyz-*

instruction failed as being mot unfair encugh

to'deny the petitioner due process in the cont-




ext ofua:specifiq l%@iping instruction. Id. .
at 73-75. But in Estellg, ;he langugge of the -
challenged instruction "unquestionably left

it to the jury toAdeterﬁiﬁé? Whefhér of not

FQl?PPLY the instruction. See id. at 73. Here,
tﬁe"éiléng instructioh,:emovgd the.ju;y's abil-
ityfgo de;erm%nea;egsqnqple:prOVOCétign‘aqgorde
ing to,;heﬁlaw. Agd;%ﬁlEstelle;‘unlike Cupp X
and unlikeﬁthi§ case, there was a specific

limiting instrqction,;hgtﬂéu;ed any error with.

the challenged instruction. See Estelle v. Mc-.

‘Guire, 502 U.S. at:75. Both .reasons for the
Estelle Court's finding of no due process viol-
»:qtiog—fgqﬁetie;edﬁjurquhqige and an effec;ivg
liqi?ing‘or gxplangﬁqry.instruction—fare absent
he;e.~_4 :
Also,‘ifltheg"éon;éxt of'the proceedings"

analysis,that_this:Coq;L_endorsed in.Boyde v. Cal=:

ifornia, 494 U.S. 370,;383 (199O)Awa§ properly

applied to Mr..CaryaLho's case, reversal .should




be swift. After all,.the '"context of.the. pro--

ceedings'" here was the fact of Luis Rodriguez's
aggressiVe approach towards Mr. Carvalho—ad-
vancing on Mr. Carvalho saying. '"come on,.let's
go'*—and Mr: Carvalho backing away and.saying:.-
"hold on, relax! and "let me talk to.you."
(A 23).: Luis.Rodriguez.was a boxerA(S.A; 705-
706), and.-Mr. Carvalho- expected "an. ass whoop-.
ing" from: hlm. (S.A.-891). S L
-Yet Luis Rodrlguez never landed a blow,’

The jury instructions on reasonable. provocatlon

-in the !'context - of the proceedings" thus yields

the inescapable conclusion that! the: jury would.

have rejected a manslaughter: verdict on: the err-

- oneous basis that there was:not even a !'single

Blow."'Whereas, an instruction. articulating the
actual law at the time of trlal—-that phy51cal
contact was not requ1red for reasonable provoc-
ation—would have resulted in a manslaughter,
not a. murder,. verdict., o

To the extent that Middleton v. McNeil,

541 U.S. 433 (2004) provides guidance to lower
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courts, thét'Court;coﬁqludedlthatifour-in-
correcf words in a:jury*instruction did not-
misléad-the jury nor: rise-~to the level of a

due process-violation. But here, reasonable =-
provocation, inrcontrést; was a primary defense
eviscerated by two iterations ofgihe_misleading
and:completely uncorrected. physical. contact .
instruction. In fact, besides-not correctly .
instructing on the laW3ithe.tria1?judge actually
told - the jgry.fhat mere words.'did not constit-
ute reasonable'provocationﬁ” (A47). &+ - i
So, .compound instructional errors.-on the pivotal
jury. question:stopped:the jury from a-mamslaugﬁt~
‘-erAverdict.'Inﬁeffecigfphexjury was told that they
mustireturn-a murder:verdict, and so they:réturned

with.a second-degree .conviction. -
- The prosecution cannot demonstrate harmlessness.

- :"Relief. is appropriate only if the prosec-

ution cannot demonstrate harmlessness.'" Davis v.
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Ayala), '576°U.S. 257, 267 (2015). Here, the-

erroneous reasonable provocation instruction
left the' jury to believe that physical contact
was required for reasonable provocatidn. This -
creates "grave-doubt" 'as to the harmlessnéss®:’
of an 9rror-thét7direétiy prejidicied the sub-
stantial aha"mefiioriOﬁéfdéféﬁSé that’ Luis
Rodrigue?ié?égg#eSSive_aéﬁ;éaéh to ﬁr. Carvalho
reasonaflygpf;véked tﬁe éﬁbof@ngf'O;Neal V.
McAninch; 513‘U.S,-4$2;.437 (1995).

This Court stated }h;t fthe petitioner

must win,"

when a trial error of fedeéral law
had a "substantial and injurious effect or in-
fluence in determining’ the jury's verdiét,"‘"

O0fNeal. v. McAninch, 513 U.S.-at 436. That - -

is because, like in.this c¢ase,.such-an error

is not harmless. -
* Reasonable Jurists Agree.
Even the District Court conceded that

. "reasonable jurists could find that the MAC
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erred in finding that the jury deliberated

with the understanding .that phyaicaL‘contacﬁi
was .mot rgquiregifor.;easonable_prévotation‘..
énd.that"therefore the jury.instructions were
misleading." (A21.)..And why is.that:

When hearlng the general instr-
uction that 'any physical cont-
act, even:a-single blow, may
amount to reasonableé provocat-
ion,' Carvalho, 2016 WL 59559
49, at *2, outside the context

. of the second instruction in
“this case, a jury might con-’
sider the general instruction ...
controlling. Massachusetts’ R
courts appear to.have recog-
nized that amb1gu1ty, having
amended the.instruction to
confirm that phy31cal contact’
.is not a-prerequisite. (A21 ).

I

Plus, the second.instruction, regardless of. .
inadvertence or. some ‘other excuse, "told the.
jury- that words 'did not amount. to reasonablé”
provocation." (A47). So, it is. plain that
the incotrrect instructions infected the entire

trial.
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- -+ CONCLUSION

» A golden opportunity for this Court to
state that due process errors like this
are constitutionally unacceptable.’
Eusy courts should not have to wonder 1f
errors llke thls v1olate due process. ThlS
Court should tell them that they do. ThlS w1ll
bolster constltutlonal rlghts, and no less
1mportantly,‘unburden lower courts from hav1ng
to give deference to unconstltutlonal judgments.
It Wlll hake tr1a1 courts more ardent in their
dellvery of 1nstruct10ns that properly enonc1ate
the law to Jur1es ThlS w111 spare appellate
courts the need to excuse errors based on the
leewaylglveh to foggy not1onshof fa1rness and
of due process
Lower court de0131ons llke those here
start w1th embarra81ngly unconstltutlonal
.dec151ons-llke not 1nstruct1ng the Jury oh
relevant law on, whlch the defense is based—wl

and then move to constltutlonally embarras1ng

appellate court rationalizations, justificat-

'
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ions, and excuses, for allowing the uncén-
stitutionality. Trials may be.variously
expensive, .and ghuéjgfantipé new trials
limited, but this jury woﬁld be outraged
fo know that éﬁey decided this case with-
outEEnéwing'fﬁe refevéﬁtjlaﬁ.i | o
-?Beeausé this éé&ftJEOes‘ﬁéé tell the
lower cpurté‘whaé?kﬁé“léé is, the 1owef' |
;cbﬁfts'fhgmsélvés.bélieve that they do not
have to instruct juriés oﬁ.whaiffﬁé'la&'is.'

‘Hence, the unconstitutionality starts here.

‘Lower courts uge this Court as é'scapegoéf
for lack of cldrity, even when the constit-
‘Utional violation is manifest. Tﬂis:furtﬁér'
p;ejﬁ&i;eéipefitiéﬁéfs: S |

Now is the chance to reduce excuses,
and>£b"léy:aSWE'the:laﬁ.'Defereﬁée normalizes
constitutional vioiatiéﬁé.'Thét, at least on i
the facts hére; ¢an étbp. This'Coﬁrt“shdﬁid

grant the petition for writ of certiorari.
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