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IN THE UNITED STATES COURT OF APPEALS

FOR THE ELEVENTH CIRCUIT

No. 21-11735-G

JEAN CARLO FERREIRA

Petitioner-Appellant,

versus

UNITED STATES OF AMERICA,

Respondent-Appellee.

Appeal from the United States District Court 
for the Southern District of Florida

ORDER:

Jean Carlo Ferreira, a federal prisoner currently serving a total life sentence for various

offenses, seeks a certificate of appealability (“COA”), to appeal the dismissal of his 28 U.S.C.

§ 2255 motion. In his motion, he asserted that his 18 U.S.C. § 924(c) conviction was invalid

because it may have been predicated on his conviction for hostage taking, which did not qualify

as a crime of violence under § 924(c),in light of the Supreme Court’s decision in United States v.

Davis, 139 S. Ct. 2319 (2019) (holding that § 924(c)’s residual clause was unconstitutionally

vague).

To obtain a COA, a movant must make “a substantial showing of the denial of a

constitutional right.” 28 U.S.C. § 2253(c)(2). Where the district court denied a habeas petition on

procedural grounds, the petitioner must show that reasonable jurists would debate (1) whether the
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petition states a valid claim of the denial of a constitutional right, and (2) whether the district court

was correct in its procedural ruling. Slack v. McDaniel, 529 U.S. 473, 484 (2000).

“Under the procedural default rule, a defendant generally must advance an available

challenge to a criminal conviction or sentence on direct appeal or else the defendant is barred from

presenting that claim in a § 2255 proceeding.” McKay v. United States, 657F.3d 1190,1196 (11th

Cir. 2011) (quotation marks omitted). A procedural default may be excused, however, if the

movant shows (1) cause for the default and actual prejudice from the alleged error, or (2) that he

is actually innocent of the crimes for which he was convicted. See id.

In Granda v. United States, this Court held that a § 2255 movant’s challenge under Davis

was procedurally defaulted because he could not show cause or actual prejudice. 990 F.3d 1272,

1286-92 (11th Cir. 2021). This Court determined that the movant could not establish prejudice to

overcome his procedural default, given that he could not show a substantial likelihood that the jury

solely relied on an invalid § 924(c) predicate offense. Id. at 1288-89. Further, this Court

concluded that the movant could not make a showing of actual innocence because the predicate

offenses were inextricably intertwined. Id. at 1292 (quotation marks and alterations omitted).

As an initial matter, Mr. Ferreira has filed a motion for a COA in this Court, raising, for

the first time, an argument that the jury did not rely on the correct jury instruction when it convicted

him of § 924/c). .Accordingly, he-ha?Avawsd-t-feargumer.t by failing to raise it before the uisuict

court. See Samak v. Warden, FCC Coleman-Medium, 766 F.3d 1271, 1273 n.l (11th Cir. 2014).

Here, reasonable jurists would not debate the district court’s determination that Mr.

Ferreira’s Davis claim was procedurally defaulted, as he did not establish cause and prejudice, or

actual innocence, to excuse his default. This claim was procedurally defaulted because Mr.

Ferreira failed to raise it on direct appeal. See McKay, 657 F.3d at 1196. Thus, Mr. Ferreira must
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establish cause and prejudice, or a fundamental miscarriage of justice to excuse the default. See

id

Even if Mr. Ferreira could show cause, he cannot establish actual prejudice. The jury

instructions allowed the jury to find Mr. Ferreira guilty of his § 924(c) offense based on his

codefendant Ewin Oscar Martinez’s conduct in furtherance of the conspiracy to commit hostage

taking and carjacking. Moreover, Mr. Martinez carried a firearm while hiding inside the parking 

garage before the carjacking, and he committed the carjacking in order to take the victims hostage. 

The record also shows that one of the victims saw the guns in the house where he was held captive,

and two guns were recovered from the house after the victims were rescued. Under these

circumstances, Mr. Ferreira could not show that a substantial likelihood that the jury solely relied

his conviction for hostage taking when it found him guilty of the § 924(c) offense. See Granda,on

990 F.3d at 1288-89.

Further, Mr. Ferreira has not presented new, reliable evidence demonstrating that he is

factually innocent of the crimes for which he was convicted, as his Davis claim would establish 

only his legal innocence, rather than his factual innocence. See Schlup v. Delo, 513 U.S. 298, 324 

(1995); McKay, 657 F.3d at 1197. Additionally, like the movant in Granda, his carjacking and 

hostage taking offenses were inextricably intertwined, and both offenses arose from the same

the victims hostage. See Granda. 990-----s-dremc-that resulted i,u„ T\>f-

F.3d at 1292. Therefore, Mr. Ferreira could not make a showing of actual innocence to excuse his

procedural default. Accordingly, his motion for a COA is DENIED.

/s/ Jill .Pryor
UNITED STATES CIRCUIT JUDGE
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UNITED STATES COURT OF APPEALS 
FOR THE ELEVENTH CIRCUIT

ELBERT PARR TUTTLE COURT OF APPEALS BUILDING 
56 Forsyth Street, N.W.
Atlanta, Georgia 30303

David J. Smith 
Clerk of Court

For rules and forms visit 
www.cal 1. uscourts.gov

December 08, 2021

Clerk - Southern District of Florida 
U.S. District Court 
400 N MIAMI AVE 
MIAMI, FL 33128-1810

Appeal Number: 21-11735-G 
Case Style: Jean Ferreira v. USA, et al 
District Court Docket No: 1:20-cv-21500-JAL 
Secondary Case Number: 1:00-cr-00001 -JAL-2

The enclosed copy of this Court's order denying the application for a Certificate of 
Appealability is issued as the mandate of this court. See 11th Cir. R. 41-4. Counsel and pro se 
parties are advised that pursuant to 11th Cir. R. 27-2, "a motion to reconsider, vacate, or modify 
an order must be filed within 21 days of the entry of such order. No additional time shall be 
allowed for mailing."

Any pending motions are now rendered moot in light of the attached order.

Sincerely,

DAVID J. SMITH, Clerk of Court

Reply to: Lee Aaron, G 
Phone#: 404-335-6172

Enclosure(s)

DIS-4 Multi-purpose dismissal letter
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Case l:20-cv-21500-JAL Document 30 Entered on FLSD Docket 05/10/2021 Page 1 of 1

UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF FLORIDA

CASE NO. 20-21500-CIV-LENARD 
(Criminal Case No. 00-00001-Cr-Lenard)

JEAN CARLO FERREIRA,

Movant,

v.

UNITED STATES OF AMERICA,

Respondent.

FINAL JUDGMENT

THIS CAUSE is before the Court following the Court’s Order Denying Movant

Jean Carlo Ferreira’s Motion under 28 U.S.C. § 2255 to Vacate, Set Aside, or Correct

Sentence. Pursuant to Rule 58(a) of the Federal Rules of Civil Procedure, it is hereby

ORDERED AND ADJUDGED that:

FINAL JUDGMENT is hereby entered in favor of Respondent United1.

States of America; and

2. This case is now CLOSED.

DONE AND ORDERED in Chambers at Miami, Florida this 10th day of May,

2021.

TO AN A. LENARD
UNITED STATES DISTRICT JUDGE
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• Case l.OO-cr-OOOOl-JAL Document 95 Entered on FLSD Docket 05/09/2000 Page 26 of 31

GOVERNMENT'S REQUESTED INSTRUCTION NO. 17 

Pinkerton Instruction: fPinkerton v T! S 328 U.S. 640 (1946)]

In some instances a conspirator may be held responsible under the law for a 

substantive offense in which he or she had no direct 

offense was committed by other members of the 

conspiracy and in furtherance of its objects.

or personal participation if such 

conspiracy during the course of such

So, m this case, with regard to Count Five, and insofar as the Defendants Jean 

Carlo Ferreira and Pedro Rafael Caraballo-Martinez are concerned, respectively, if you 

have first found either of those Defendants guilty of either of the conspiracy offenses 

charged in Counts One or Three of the indictment, you may also find such Defendant 

guilty of any of the offense charged in Count Five even though such Defendant did not
personally participate in such offense if you find, beyond a reasonable doubt: 

First: That the offense charged in such Count 
committed by a conspirator during the existence of 
the conspiracy and in furtherance of its objects;

That the Defendant under consideration was a 
knowing and willful member of the conspiracy 
at the time of the commission of such offense;

was

Second:

and

Third: That the commission of such offense by 
conspirator was a reasonably foreseeable 
consequence of the conspiracy.

Authority: Eleventh Circuit Pattern “
Offense Instructions No. 11.5.

a co-

Jury Instructions (Criminal),

26
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Case l:00-cr-00001-JAL Document 126 Entered on FLSD Docket 06/05/2000 Page 25 of 30

In some instances a conspirator may be held responsible under the law for a 

substantive offense in which he or she had no direct or personal participation if such 

offense was committed by othermembers of the conspiracy during the course of such 

conspiracy and in furtherance of its objects.

So, in this case, with regard to Count Five, and insofar as the Defendants Jean 

Carlo Ferreira and Pedro Rafael Caraballo-Martinez are concerned, respectively, if 

you have first found either of those Defendants guilty of either of the conspiracy 

offenses charged in Counts One or Three of the indictment, you may also find such 

Defendant guilty of any of the offense charged in Count Five even though such 

Defendant did not personally participate in such offense if you find, beyond a 

reasonable doubt:

First: That the offense charged in such Count was 
committed by a conspirator during the existence of 
the conspiracy and in furtherance of its objects;

Second: That the Defendant under consideration was 
a knowing and willful member of the 
conspiracy at the time of the commission of 
such offense; and

Third: That the commission of such offense by a co­
conspirator was a reasonably foreseeable 
consequence of the conspiracy.

25
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Case l:00-cr-00001-JAL Document 123 Entered on FLSD Docket 06/05/2000 Page 1 of 1• »

D.<J-FILED b
UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF FLORIDA M 2 ^UUU

Case No.: 00-1-Cr-Lenard 
Magistrate Judge Turnoff

ClAfifNCC r.-Kr-.ie 
OF fLA. - WU* r

CLtnK u.s. 
S.P

UNITED STATES OF AMERICA,

v.

EWIN OSCAR MARTINEZ,
JEAN CARLO FERREIRA,
PEDRO RAFAEL CARABALLO-MARTINEZ.

jLJURY’S QUESTION TO THE COURT .
/«^Sl /|_ I'MM —jlwASJL

Ij/^ ii/Tk ^ dJfcuXtd? \iybiM

Hof Th k_ A
Co- WU- cJ 02si&vto.

flv/Lt, ■

jllL

F0REPEHSON

Date: 6[2-JgO 
Time: / \ / <D


