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'UNITED STATES DISTRICT COURT
DISTRICT OF MARYLA} )

EUGENE DYSON,
Plaintiff,
V. ‘

WEXFORD HEALTH SOURCES, |
P.A. JAMISON, - | |

RICHARD MILLER, | ‘ Civil Action No. TDC-19-0307

DENISE GILSINGER, | | |
DR. STALLWORTH,
DR. MEMAR, S : - |
DR. DIDDEN, ~ | L e—
DR.MANNING and U

DR. OTEYZA,! | .

Defendants.

MEMORANDUM OPINION
Plaintiff Eugene Dyson, an inmate confined at the Roxbufy Correctional Institution
(“RCI”) in Hagers_ti)wn,'MalyIand,' has ﬁléd a civil 'zséﬁon againét i)efcndants ?Véxford ﬁealth
Sources Inc. (“Wexford™), Crystal Jamison, P.A., Dr. Mosica Stanwortﬁ-Koﬁmas, Dr. Mahboobeh
~ Memarsadeghi, Dr. Ben dteyza, Dr Lawrence Manning, Dr. D_idden, fonmisr.RCI %Varden Richard
- Miller, and former RCI Acting Warden Denise Gel singer, aHeginé denial of adequate medical care |

in violation of the Eighth Amendment to the United States Constitution. Dyson alleges that he

! The Clerk shall anjend thé docket to reflect the correct names of Defendants Wexford Health
Sources, Inc., Crystal Jamison, P.A., Dr. Monica Stallworth-Kolimas, Dr. Mahboobeh
Memarsadeghi, Dr. Ben Oteyza, Dr. Lawrence Manning, and former Acting Warden Denise
Gelsinger. - : :

.- Dr. Didden has not been served with the Complaint, and the Complaint against him is dismissed

withoutprejudic; QP’PX D_,,_\ - OS; B-\7
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received inadequate medical care for persistent knee paiﬁ and that he is in need of a total knee
replacement which Defendants have denied to h1m Pending before the Court are a Mdtion 10
Dismiss or, in the Altemative,- 'Moﬁon for Summary Judgment (“the lMedical Defendants’
| Motion™) filed by Defendants Wexford, Jamison, Dr. Stallworth-Kolimas, Dr. Oteyza, and Dr.
Manm'ng (colleétive[y?' “the Me;licallDef‘endants”), and a separate Motion to Dismis&, or in the
Alternative, Motion for Summary Judgment (“the Correctional Defendants’ Motion™) filed by
‘Defendants Warden Millef and Acting Warden Gelsi.nge.er (collectively, “the Correctional
Defendants™), The Motions afe fully bﬁcfid. Upon review of the submitted materials, the Court
finds that 10 hearmg}'s nece;;;é‘br. Se.e-.Dn, ‘Md LocaI.R. 105.6. For the reasons set forth below,
Defendants’ Motions will be GRANTED. , - |
| BACKGROUND
In 2009, Dysbn was already an ipmate at RCI. An x-ray of his kneeé shc;we'd a naxrowing '
of both medial joint spaces and the prééence of small patellar spurs. In July 2010, Dyson was
cxamined by Dr. Ashok KﬁshhasWaIny of Bon Secours Hospital in Balﬁxnorc, Maryland, who
diagnosed Djrson with arthritis in both knees, with moderate arthritis in the left‘knée and early
| arthritis in the nght Dr. anshnaswamy recommended arthroscoplc debndement of the left knee,
which was pexformed Dr Knshnaswamy dlscussed W1th Dyson, mong other” thmgs the
prog‘rgssidn of arthritis and the potential need for future surgery, and he noted that if the pain
worsened in the right knee, Dyson co'ﬁld lneed an a;‘throscofy on that knee in the future. -
On January 30, 2017, Dyson submitted a sick call slip stating that his knee problem was
“acting up again” and “the pain'is realiy bad/it’s hard to walk.” Med. Records at 5; Med. Defs.
| Mot. Summ. J. Ex. 1, ECF No. 18-4. He was seen 'ﬂ.'le following day by a nursé ‘who noted that _

Dyson was using a cane and bilateral knee sleeves but walked with a steady gait. Dyson reported

[PPx b-} 6‘? ‘7 -
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that althoﬁgh he had not seen a medical provider for a year, his knee pain had been ongoing for

several years, and he recounted a h1story of sports injuries to hJS knees Although Dyson had no

visible injury and had a full range of motion, his knees made a popping sound when bended. The
nurse directed Dyson to use hot and cold compresses, ordered Motrin for pain relief, and refcrred

Dyson to a physician.

On February 6,2017, Dr Ava Joubert~Curtls exammed Dyson Dyson conﬁrmed that he '

. %

had a Ieft knee arthroscopy in 2009 had been prescnbed Glucosamme in 2013 but stopped taking .

it when it d1d not work right away, and reported that his symptoms had worsened over the Iast two
months. Dr. Joubert-Curhs observed swelhng- and a. moderaiely reduced, range of motion _and
dxagnosed Dyson with severe osteoarthritis in both knees. Dr J oubert-Curtis prescribed
| Glucosamme—Chondromn for the osteoarthntls and Indomethacm for pam rehef and she ordered
X-rays and bilateral kneo braces. On February 13, 2017, Dyson was prov;ded the knee braces.

On February 26, 201‘7, Dyson lost consciousness, fell down the stairs, and was sent 10 the

Meritus Medical Center Emcrgénoy Department whete he was diagnosed with having suffered a-

seizure. A magnetic resonance imaging procedure on his lumbar spine revealed mild multilevel

 spondylosis- without any focal disc protrusion but with 'ooogenitaﬂy narrowed pedicles. -
-On March 13, 2017, Dyson was examined bj; Jamison, a physician’s assistant. Jamison
-reviewed Dyson’s X—rays, which showed no acute 0SSeous abnonnality'and moderate degenerative

Jjoint disease in the knees with reduced joint space and osteopﬁyte formation. Dyson reported that

his knee pam was ten on a ten-point scale and that he had difficulty walking, even with a cane.

He advised that he had been riding a cart to the dlspensary and avoided going to the cafeteria

because of the pam and his fear of falhng Jannson administered a Kenalog injection to his leﬁ‘

ﬂ??xb%o%?\‘l R <( '%“\ N
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i(nee to reduce inflammation and requested an 6rthopedic consultation for Dyson. Dyséﬁ’s
Glucos'amiﬂe prescﬁption was reﬁﬂed.

On March 23, 2b 17, the request for an o@opedic consultation was defeﬁed by the I‘nedical‘
review téaﬁ, which approves and djsapproi/cs spéciﬁc ‘treatments, in favor of an alternative
1reatmeﬁi plan coﬁsistiﬁg of consefvative medical _managemént and physical therapy. 'On' April 4,
2017, Jamison saw Dyson again and informed him of that determination. Dyson reported that the
Kenalog injcctién £1ad provided some relief and requestéd an inj ection in his right knee, which

Jamison provided. Jamison requested physical therapy sessions for Dyson.

On April 25, 2017, Dyson was evaluated by the physical therapist. The therapy plan was

to use hot packs and conduct active range of motion, knee mobilization, strengthening, and balance

exercises. Dyson attended physical therapy scssidﬁs on April '2‘7, May 2, May 4, and May 9, 2017.

" He was re-evaluated by the physical therapist on May 16, 2017 and reported that the physical -

therapy was helping. Dyson then attended additional physical tl;erapy sessiéns on May 16, May
18, Junc'20, juhc 27, an_d June 29, 2017. After a réquest for additional physical therapy was
approved and Dyson attended édditional physical therapy on July 6, ;’fuly 11‘ and Juiy 13, 2017,
Dyson reported that the phy'swal therapy had somewhat lmproved his condmon

Hy,

In the mean tune dunng a visit to Jamison on May 25,2017, Dyson requested and recelved

another Kenalog mjectlon to the left knee. After Dyson requested refills of his prescnptlons for

. Indomethacin and Glucosamine, his prescription for Glucosamine was renewed. There is no

record whether Dyson’s prescription for Indomethacin was renewed during July or August 2017.
Ori Auéust 24, 2017, Dyson filed a sick call slip complaining that both of his knees were'

glvmg out and that his back had begun to hurt. When exammed by a nurse, on August 26,2017,

he reported that the pain was as hi?h as tu%on a ten- cﬁomt scale but reported no pam when sitting.

R S A
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He also complained of clicking and crunching sounds upon bending his knces. According to

Dyson, in August 2017, Dr. Memarsadeghi “talked about financial excuses why I am yet to receive

total knee replaoement surgery.” Compl. at 11, ECF No. 1.

On September 6, 2017, Jamison evaluated Dyson again. Dyson advised that he still used

- acart to get to the dispensary and that physical therzipy had not been effective. Dyson also reported -

that the nght knee Kenalog mjectlon was effeetwe for Iess than 90 days and that the leﬁ knee
inj ectron was ot eﬁ'cctlve Jamison then placed a renewed request for an oﬁho;edlc cor;sultatlon
noting that the conservative treatment plan had not' been effective. Dyson was prescribed
Glucosamine as well as"MoP.\"ic for pain and Medrdi to reduce inflammation. Jamison saw Dyson
again on Octol;er 10, 2017 and advised that the reduest for an‘or.thopedic consultation had not yet
been approved. Accelfdihg to Dyson, in Septembef and October 201 7, both his knees had totally
- given out. He oouId not walk and was in ehroﬁic debilitating pain, forciné him to sleep on the

]

floor.

On October 18, 2017, the request for an orthopedic consultation was approved. On

‘November 3, 2017, Dyson was examined by Dr. Manning, the orthopedist. Dyson reported that

the steroid i mjectxons had prowded mild relief, that the physxcal therapy was meffectlve and that

Glucosamine and the other medxcatlous prescribed to hlm had not prov1ded rellef Dr. Manmng

dxagnosed Dyson as suﬁ'ermg from osteoarthritis in both.knees. In dlscussmg treatment optlons ‘

Dr. Manmng noted that Dyson may need a total knee repIacement in the future However, Dr
Manmng S 1mmed1ate plan was to prowde Dyson a Synvnsc injection in both knees.
On November 6, 2017 Dyson saw Dr. Memarsadeglu as a follow—up to the orthopedxc

evaluation. Dr. Mcmarsadeghl subnntted a non-formulary request .for Synvisc as well as a

A PPy =S 697‘ R;E ®S
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consultation request for orthopedic follow-up. The Synvisc injection was approved on November

28,2018. Dr Manning injected Synvisc into both of Dyson’s knees on December 1, 2017.

' Based on a sick call request complaining of back pain, Dyson was seen by a nurse on
December 11,2017. Dyson told the nurse that he was not sure if his back pam was related to hlS
knee pain and expressed that the pain was snc ona ten-pomt scale while srttmg and exght onaten-
point scale while walking. Dyson was advised to do gent]e stretching exercises and to obtain a
muscle rub from the comrmssary and submit a sick call slip rf his symptoms did not improve within
seven days.

On January 26, 2018, during an examination with anurse pmcﬁﬁoner, Dyson reported that
his pain levels had improved s‘ignificantly since he received the Synvisc injections and that he
could again walk with a cane. He was seheduled for follow-up in 90 days.

‘Although Dyson’s prescriptions for Mobic and Glucosamine e;(pired on January 6, 201 8,

* e did not request refills until February 8,2018. On March 6, 2018, he submitted another sick call
request seekmg reﬁlls on his prescription medication, staimg that he had been out of pain
medication for weeks. Jalmson issued renewed prescnptlons on March 8 2018. In June 2018,
Dyson submitted several sxck caII requests complammg that he hiad not received his Mobxc but he -
received that medication durmg that month Aﬁer the Mobic prescription exprred on July 8, 201 8,
Dyson frled several sick call requests seeking its renewal.

On June 7, 2018 Dyson filed a sick call request stating that he was supposed to see Dr.
Manning agam for another Synvrsc injection and was referred toa medrcal provrder However, at
the time of visits W1th nurses on July 30, 2018 and August 12, 2018 he had not received any new -

injections. On' those occasions, he described his pain as nine on a ten-pomt scale, asked about the

status of his Synvrsc mgectron and asked that his explred Mobic prescrlpnon be reﬁlled

NN N
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On August 16, 2018, Jamison saw Dyson. Dyson reported that the Synvisc injection had

provided four months of relief, but the pain had returned. He reported that his right knee had given

‘.way recently, causing him to fall and inju;e his finger and elbow. He fcque;ted a follow-up

consultation with Dr. Manning. Jamison renewed his prescriptions for Mobic and Glucosamine

and requested ﬂlé'f.ollowl—up orthopedic consultation, The oohsul_iation request was approved on

Angust 29, 2018.

& B b l . . R -
On September 7 2018 Dr Mamung evaluated Dyson agam. Dyson reported that the

Synvisc injection had prov1ded four months of pain relief but the pain had returned, and Mobic

was ineffective o treat his pain.” Although Dr. Manning discussed the options of another Synvisc

injection or knee replacement, he recommended as 2 next step a repeat Synvisc injection in both

knees. 'Dr. Manning also recommended a tapering dose of Pfe_dnisone before the Synvisc

injections..

On October 2, 2018 Jamison ordered the tapermg dose of Predmsone and submlttcd a

request for the Synvisc i mJectlons and follow-up consultation thh Dr. Manning. The Synvisc was
approved on October 17, 2018. On November 2, 2018, Dr Manning injected the Synvisc into both
of Dyson s knees |
.Durmg a November 13,.2018 follow—ﬁp visit with a nurse bract‘itioner,‘ Dyson- reported
improvement in his left knee but no reliefin hlS nght knee followmg the Synwsc inj ectlons Dyson -
v reported that he did not have pain when moving his left knee but experienced moderate pam when.
moving his right knee. ~On December 31, 2018, Wexford’s contract as the medical proyldcr for |
DPSCS expired. . | .
According to Dr. Erwin Aldana, the former Regional Mediéal Director for Wexford, Dyson

received appropriate- conservative care for his knee condmon up untxl the end of Wexford’s

Arex DT 1 O ¢ #(
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contract, including the provision of appropriate pam medication. In particular, Dr. Aldana asserts

that at no time from Dyson s evaluation at Bon Secours Hosp1ta1 n 2010 through Dr Manning’s
orthopcdlc consultations in 2017 and 2018 has any orthopedist recommended knee replacement
sﬁrgery as the apﬁfopn’ate course of action, |
For his part, Dyson has subnutted aﬂidavﬁs from two conectlonal oﬁcers, a mental health
associate, and several inmates attesting to the debilitating condmon of his knees. For example in
an afﬁiiavit, Corrcctional Officer I (*‘CO iy M. Baird aséerts that sincc 2'016' he has dbserved _
Dyson on ﬁmltiple occasibns falling on the stairs, requiring assista.nce‘ to avoid falling in the
shower, and coxsllslaining about his knee pain. Likewise, CO II D. Scott has stated in an affidavit
that ﬁe has observed Dyson fall, be in pain, and use a laundry cart and-.other objects to assist him |
| i1.1 walkiﬁg' around. Isaac Gray, a Mental Health Associate at RCI, has stated that he has seen
‘Dyson having to use a cart in order ‘so assist him .in' v?alking and has seen him in anguish- ovs_r his
pain. Other inmates have aﬁested that they have seen Dﬁrson in extreme pain, thét he walks with
a cane or pushing a cart, that his knees lock up or give out, and that when he stands up, he ‘must
pull himself up while holdmg onto his bunk.
DISCUSSION
In h1s Complamt Dyson alleges that Defendants were dehberately mdlfferent to }ns
' pers1stent knee pain, in violation of the Flﬁh Eighth, and Fourteenth Amendments. *In particular,
he asserts that although a doctor at Bon Secours Hospltal advised in 2010 that he needed total knee
replacement surgery, Defendants did not provide such surgery and also provided madequate pam

management. He seeks damages, a declaratory judgment, and an injunction requiring knee

APEX D-g of 17

_!t,‘ ' . 8

-replacement surgery.
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L Motion for Appointment of Counsel

Dyson seeks the appointment of counsel, stating that there are complex medical issues in

this case. In civil actions, the Court appoints counsel only in exceptional circumstanpes. Cook v.

. Bounds, 518 F.ﬁd 779, 780 (4th Cir. 1975). In doing so, the Court considers “the type and

complexity of the case,” whether the plaintiff has a colorable claim, and the pIaintiEt’s ability to

prosecute the clalrn See thenant v. Yuam, 739 F. 2d 160 163 (4th ClI' 1984) (01tat10ns omltted);
abrogated on other grounds by Mallard V. U S Dzst Court Jor the S Dzst of lowa, 490 U.S. 296
- (1989). Exceptional cxrcumstances include a htxgant who “is barely able to read or write,” id. at

162, or clearly “has a colorable claim but lacks the capacity to present it,” Berry v. Gutierrez, 587

F. Supp. 2d 717, 723 (E.D. Va. 2008). Upon consideration of Dyson’s ﬁlmgs, the Court finds that -

_he has demonstrated the ability either to articulate the Icgai and factual basis of his claims himself

or to"sectire meaningful. assistance in doing so. The Court also finds that, at this stage of the
proceedmgs there is no need for dlscovery, expert witnesses, or a heanng The Motlon for
Appomtment of Counsel will therefore be denied. |
1. Motwns to Dismiss or, in the Altematlve, Motwns for Summa.ry J udgment

In thelr Motlons Defendants seek dismissal under Federal Rules of ClVll Procedure
12(b)(6) or summary Judgment under Rule 56 Specifically, the Medical Defendants argue that

Wexford cannot be hablc because Dyson has failed to ldentlfy any custom or policy of dehberate

- indifference to serious medical needs, and that any clams of medical negligence are not actionable

- in a federal civil nghts case The Correcuonal Defendants argue that they are entitled to Bleventh _

Amendment i 1mmumty for any claims brought against them in their official capacity, they are not
liable because they were not personally involved in the alleged wrongdomg, and they are entitled

to quallﬁed 1mmumty All Defendants argue that the record evidence estabhshes that Defendants

APPY. bﬁ\ L3I0 Q? %7
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did not violate Dyson’s constitutional rights because they were not deliberately indifferent to his

medical needs.

A, Legal Stand_ar(i

Typically, when deciding a motion fo .c.iismiss under Federal Rule of Civil Procedﬁre
12(b)(6), the Court considers oﬁly tﬂe' complaint aﬁd any attééhed documents “integr;cll to the
oomplain Sec’y of State for Def. v. Trimble Navxgatzon Ltd., 484 F.3d 700, 705 (4th Clr 2007).
Rule 12(d) reqmrcs courts to treat such a motlon asa motlon for surmrfary _]udgment Where matters -'
outsxdc the pleadings are considered and not excluded. Fed. R. Civ. P. 12(d). Before convertmg
a ‘motion to dismiss to one for summary judgment, courts must givé the. nonmoving party “g
lreasonable opportunity'té preéent all the material thatA is pertinent to the motion.” Id. “Reasonable
Oppoftunity” has two requirements: (1)' the nonmoving party must have some notice that the court
is frcating the Rule 12(b)(6) motion as a motion for summary judgment, and (?) the nonmoving |
pai'ty “must bé afforded a reasonable opportunity for discovery™ to c;btain i;lfdnnaﬁon essential to
oppose the motion. Gay v. WaIl 761 F. 2d 175, 177 (4th Cir. 1985) (c1tat10n omltted) Here, the
notlce requlrcment has been satlsﬁed by the title of Defendants Motions. To show that a
reasonable opporturiity for dxscovery has not been afforded, the nonmovmg party must ﬁle an
affidavit or declaratlon under Rule 5 6(d) explalmng why “for spec1ﬁed reasons, it cannot present :
facts essential to Justify its opposition.” Fed. R. Civ. P. 56(d); see Harrods Ltd. V. Sfxty Internet |
Domain Nc.zmes, 302 F.3d 214, 244-45 (4th Cir. 2002). Dyson has not é‘sserted that he needs
additic;nal discOw)e_ry m order to addfess the Motions. | The Court. therefore | will construe
Defendants’ Motions as moiibn; for sﬁmmary judgment.

Under Federal Rule of Civil Procedure 56, the Court grants summary judgment if the

moving party demonstrates that there is no genuine issue as to any material fact, and that the

APPY Prlo,oF 7,
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moviﬁg partS; is entitled to ju'dgr'nent as a matter of law. Fed. R. Civ. P. 56(a); Celotex Corp. v.
Catret, 477 U.S. 317, 322 (1986). In assessing the Motion, ‘the Court views the facts in the light
most favorable to the nonmoving party, “with all justifiable inferences” drawn 1in its favor
Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 255 (1 986). The Court may rely only on facts
supported in the record, xiot_simply assertions in the pIeadings. -Béuchat v Balt. Ravens F ootball
Club, Inc 346 F.3d 514, 522 (4th Cn' 2003) A fact is « atenal” if i 1t “rmght affect the outcome '
of the suit under the gove;nmg Iaw ” Ander: son, 477 U. S at 248 A dispute of matenai factis only |

genumc if sufficient evidence favormg the nonmoving party exists for the trier of fact to return
a vcrdict forthat party. Id.
B. | Correctional Défénd#nts |
In the Mézryland prisqn systeﬁ, inmate medical care is provided by privately contracted -
- medical care providers. There are xio allegations and no facts supporting the. claim .that either
Warden Miller or former Actmg Warden Gelsinger, who aré not licensed health care prowdcrs
had any personal mvolvement in the provision of medical care to Dyson or any other RCI inmate.
In a declaration, Gelsinger states, without dxspute, that Wardens and Acting Wardens have no
authority to makidecmons relating to an inmate’s medical care or to order the medlcal staff to
prescribe any particular medication or perform any partxcular medxcal procedure

Itis ﬁrmly estabhshed that the doctrme of vicarious hability, or respondeat superior, does

not apply to § 1983 clalms. See Love-Lane v. Martin, 355 F.3d 766, 782 (4th Cir. 2004) (bolding
that there is no respondeat superior liability under § 1983) Pariicularly where neither Warden
Miller or Actmg Warden Gelsinger were supervisors of any of the medical personnel they can be

found liable pursuant to U.S.C. § 1983 only if they participated personally in the deprivation of

constitutional rights, See Trulock v. Freeh 275 F.3d 391, 402 (4th Cir. 2001). Nelthcr of the

DT ¢ w1 og




Case 8:19-cv-00307-TDC  Document 33 Filed 03/10/20 Page 12 of 17

Coﬁectional' Defendants had any personal involvement in providing medical care to Dyson of even
in th¢ decision whether to allow Dysdn to see a medicai provider. Indeed, there is no evidence
that any correctional officer prevented Dyson from seeing medical pfofessionals To the extent
that either Correctional Defendant played any role in the review of Dyson’s ARPs rclatmg to his
mcd1ca1 care, such mvolvement does not amount to sufﬁment personal pammpanon in the denial
of medical care to support liability under § 1983. Whitington v. Ortiz, 307F. App'x 179,193 (10th
Cir. 2009). Rather, correctional peréonﬁel may rely on the judgments_,of in,edical proxfiders on
the'appropriate medical treatment to provide. See Mil;ier v. Beorn, 896 F.2~d 848, 854 (4th
Cir. 1990) (declining to find wardens liable because they were entitled to rely on the health
care providers’ exi;erti_se), ove;ruled in part.on other grounds by Fafmer V. Br‘ennaﬁ, 511
U.S. 825, 837 (1994). | The Court will therefore grant the Cofrectional Defendants’ Motion..

C.  Wexford |

Wexford isa prxvate corporation that, at the time of the events in question, had a contract
to provide health care to Maryland state pnsoners Entmes such as Wexford may be held liable
‘under § 1983 only to the extent that they have a custom or policy that causes a violation of the
Constltutlon or laws’of the United States,. su::h as a pohcy of dehberate mdlﬁference to serious
medical needs See Austmv Paramoz;ntParks Inc 195 F. 3d 715, 727-28 (4th Cir. 1999); Monell
V. Dep 't of Soc. Servs. of the City of New York, 436 U.S. 658 690-91 (1978).

Here, Dyson has alleged no custom or policy of Wexford to deny ade,quate medical
treatment to inmates in géneral or to inmafes with knee problems in parthIHar. Although Dyson
alleges that his total knee replacement was not approved for cost reasons, he does not squarely

assert that chford has such an overarching pohcy, and he prﬁmdes no evxdence that suoh a pohcy'

exists.” Moreover, as discussed more fully below, there isno eV1dence in Dyson’s medlcal records
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that any.phyéicié.n recommended that he receive a total knee replacement in the first place. Thé
Medical Defeﬁdanté’ Motion will therefore be granted as fo Wexford. -

D. - Deliﬁérate Indifference

Dyson assens that Defendants violated his rights under the Elghth and Fourteenth
Amendmcnts to the United States Constmmon by prowdmg inadequate medical care reIatmg to
his knee and arguably, pam in his hip and back The Exghth Amendment protects pnson mmates
from “cruel and unusuaj ptmxshments » US. Const amend VIII In order to state an Elghth
Amendment claim arising from inadequate medical care, a plaintiff must demonstrate that the
actions of the défendapts or their faﬂu_ré to act amounted to deliberate indiiferenée to a serious
medical ne'ed. ‘See Estelle v. Gamble, 429 U.S. 97, 106 (1 976). Deliberate indiﬂ’erence toa seriot;s
mcd1ca1 need requlres proof that, objectively, the prisoner plamuff was suffenng from a serious

" medical need and that, subjecnvely, the prison staff was aware of the need for medical attention

but failed to either provxde it or ensure the needed care was available. See Iko v. Shreve, 535 F.3d

225, 241 (4th Cir. 2008). Objectively, the medical condmon at issue must be serlous Hudson v

MchIan, 503 US. 1,9 (1992) ‘A medical condmon is serious when it is “so obv1ous that even

a lay person wotild easriy recognize the necessxty for a doctor s attentlon ” Iko, 535 F. 3d at 241 :

-

(citation omltted)
As for the subjective component, “[a]n official is deliberately indifferent to an inmate’s
serious medical needs only when he or she subjectively knows of and disregards an excessive risk

 to inmate health or safety.” - Jackson v. Lightsey, 775 F.3d 170, 178 (4ta Cir. 2014) (quoting

Farmer v. Brennan, 511 U.S. 825, 837 (1994)). “[1]t is not enough thatvan official should have |

known of arisk; he or she must have had actual subjective knowledge of both the inmate’s senous

- medical condition and thc excessive risk posed by the official’s action or inaction.” Id (cItatlons

APKDRAT | R L. W] -
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omitted). “[M]any acts or omissions that would constitute medical malpractice will not rise to the
| level of deliberate indifference.” Id Thus, “[d]eliberate indifference is more than mere

, negligence, but less than acts or omissions done for the very purpose of causmg harm or with

knowledge that hann wﬂl result.” Scinto v. Stansberry, 841F. 3d 219,225 (4th Cir. 2016) (citations

and internal alteranons omitted). Under this standard a mere dlsagreement between an inmate .

. and a physician over the appropriate level of care does not establish an Eighth Amcndment

violation absent exceptional circumstances. Jd. Moreover, even if the requisite subjective'

knowledge is established, an official may avoid Iiability if the official “responded reasonably to

the nsk even if the harm ultimately was not averted.” Farmer v. Brennan, 511 U S. 825, 844

(1994)

Although Dyson plainly has a serious medical need arising from hls chronic knee pain, the :

) record does not support a ﬁndmg that Defendants acted with deliberate 1nd1fference to that need.

The medical records establish that from January '2017 to the end of the Wexford contract in =

December 2018, Dyson was regularly seen by medical staff who -ordered pam mediéation,

provided assistive ambulatory devices, ordered diagnostic testing such as x-tays, arranged for

consultauons wﬁh speclahsts and provxded spemﬁc treatments targeted to address Dyson s knee

- pain. In early 2017 the most direct form of treatment of Dyson’s knee pain was the Kenalog |

steroid injections. Although Jamison’s request for an orthopedic consultation was initially demed
Dyson then recexved physwal therapy from April to July 2017. When those forms of treatment
proved mcffecuve, Jamison renewed the request for an orthopedic consultation, which was
’_approved m chober 2017. Wheﬁ Dr. Manning, the orthoﬁe_.dist, examined Dyson, he chose to try

Synvisc injections before considering knee replacement surgery. These injections provided relief

for s[everal months, and when the effect wore off, Dr. Manning elected to provide additional

T

APy D-
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Synvisc injections rather than _move to s:u;gery. Although Dyson n‘aay' now disagree with this
cbu?se of treatment, this type of disagreement with medical p;oﬁders does not establish delibera{te .
iﬁdifferencé._ See Scinto, 841 F.3d at 225. Notably, Whﬂe Dyson claims _thgt' specialists héd )
recommended knee replaooment suréery,l there i's no ‘evidence -of such a recofmnendétioﬁ
Although Dr. Mannmg may have dlscussed knce replacement surgery with Dyson as a potentxal
~ option, the medlcal records estabhsh that he ultxmately recommended the Synv1sc anCCtIODS As
for Dr Knshnaswamy, the Bon Secours Hospxtal orthopedlst who exammcd Dyson in 2010, the
medical records establish that he recommended an arthroscopic surgical procedure on the left knee,
| which was performed. Thcrc is no evidence that he recommended-total knee replacement. Eveo |
1f he had done so, the ultimate decision to follow Dr Manning’s recommendanon for Synvisc
injections instead, which provided relief for a period of time, would not constitute deliberate .
mdlﬁ'erence See id. . _ 4 _ ~ | 4
To the extent that Dyson argues that the Medlcal Defendants did not provlde him thh :
adequate pain medication, the record reflects that Dyson was regulatly and consistently prescribed
such medication,I including Indomethacin and"-Mobic. Altho'ugh there-Wore inte_xruptions in ﬁis
 receipt of pain médication at times and periods when his ptésczii_)ﬁons were not ronowed ina ﬁme[§
manner, a review of the i:srescription history shows that tho gaps were of such a lirﬁited nature that
they cannot support a claim of deliber_ate indifference by the Medical Defendants, Indeed, the
.inability to resolve Dyson’s pain does not, by itseif, establish deliberate indifference, See, eg,
Thomas v. Coble, 55 F. App’x 748, 749 (6th Cir. 2003) (holding tha the claim that pain medication
| was ineffective did not establish dellberate mdlfference) Fmally, to the extent that Dyson bneﬂy
: refers in his Complaint to his back pam there is no evidence in the medical records that during the

relevant time penod that Dyson was denied necessary medical treatment for any back pain.

RPod s T R Qj\\b



Case 8:19-cv-00307-TDC  Document 33 Filed 03/10/20 Page 16 of 17

Where Defendants 'and other medical providers gave fegular attention to Dyson’s knee
condition and resulting pain, and pr‘oﬁded spéciﬁc treatment for his cox.lditibn including the.
- Synvisc injections, the Court conc]udes that the record, even viewed in the li ght most favorable to
~ Dyson, does not support a ﬁndmg that they acted with dchberate lndlfference to his medical needs

The Court will therefore grant summary Judgment on Dyson’s constitutional claims. The Court
need not and does not addréés Defendants’ remaining arguments. B
"Insc ruling, the Court does nbt coxiélude that i)yson’s kng:e géndfagn has’been lrcsolved or
that he does not need knee replacement surgery presently or in the future. Where not .only other. |
. inmates, but also two correctional officers, have provnied declarations attestmg that Dyson’s knee :
condmon is causing him serious pam and adverse consequences, it is clear that Dyson contmues
to reqmrg significant medical attention for his knees, and if the treatments already attempted have
not resolved his pain, the RCI medical staff m‘uét reconsider knee_réplac’ement surgery and provide
it if warranted. In any future assessments, the new contract medical provider that succeeded
Wexford will be déemed to have full knowledge of the past course of treatment and could be |
deemed deliberately mdlffercnt xf it seeks to repeat procedures that were unsuccessful in the past
before conmdermg eptlons Juch as knee replacement surgery.

E.. Preliminary Injunction )

In his Comp'laint, ﬁyson seeks an injunction requiring that he receive knee replacement
surgery and related treatment. In his brief opposing the Medical Défendants’ Motion, Dyson states
that he is seeking an-“emergency [i]njunction” requiiing that an orthopedic specialist decicie‘
wﬁether knee replacement sui‘gexy is warranted. ..Opp’n Med. _Defs." Mot_. Summ I at 11, ECF .

N‘ol. 27. To the extent that this request could be construed as a motiqn’ for a preliminary injunction,

it fails. To obtain a preliminéry injunction, moving parties must establish that: (1) they are likely

feoddes [ T
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to succéed onthe merits,‘ (2) they &e likaly to suffer irrepaéble barm in the absence of prelinﬁnary
relief, (3) the balance of equities tips in their favor, and (4) an inj unctzon is in the pubhc interest.
Wznrer v. Natural Res Defense Council, Inc 555U.S. 7,20 (2008); see Dewhurst V. Centuxy '
AIumznum Co 649 F.3d 287, 290 (4th Cir. 2011). Because a prehmmary mjunctlon is “an
extraordmary remedy,” it “may onIy be awarded upon a clear showmg that the plaintiff is entxtled
o such relief.” Wmter, 555 U.s. at 22 As dxscussed above, Dyson has failed to demonstrate that
he can succeed on hig clatms.._ Accordmg.-.j;»,; he »}‘Jas not demonst,-rated afix;{a\i)1hood of success on
the merits such that any request fora preliminary injunction must be denied. |
- - CONCLUSION

For the foregoing reasons, Defendants’ Motioas to Dismiss or, in the Alternative, Motions

for Summary Judgment will be GRANTED. The Complamt will be DISMISSED as to Defendant

Dr. Didden. A separate Order shall issue.

Date: March 10,2020 -

' I .
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UNITED STATES COURT OF APPEALS FOR THE FOURTH CIRCUIT
INFORMAL BRIEF

- No. 20-6469, Eugene Dyson v. Wexford Health Sources, Inc.
| 8:19-cv-00307-TDC
1. Declaration of Inmate Filing ‘
An inmate's notice of appeal is timely if it'was deposited in the institution's internal
mail system, with postage prepaid, on or before the last day for filing. Tlmely filing
may be shown by:
« apostmark or date stamp showing that the notice of appeal was timely
deposited in the institution's internal mail system, with postage prepaid, or
« adeclaration of the inmate, under penalty of perjury, of the date on which the
notice of appeal s deposited in the institution's internal marl system with
postage prepaid. To incliide a declaration of'inmate filing as Part of your”
informal brief, complete and sign the declaration below:

Declaration of Inmate Filing

Date NQTICE OF APPEAL deposited in institution's mail system: 03 \b 1\\\101‘0

[ am an inmate confined in an institution and deposited my notice of appeal in the
institution's internal mail system. First-class postage was prepaid either by me or by the
institution on my behalf. -

[ declare under penalty of perjury that the foregomg is true and correct (see 28 U.S.C. §
1746; 18 U. S.C. § 1621)

Signature: Qxe;z/u( L0t ‘ Date: \& \ )_DE\O
[Note to inmatt Sfilers: 5‘ your institution has a system deszgned for\legaf mail, you must
" \luse that system in order to receive the timing benefit of Fed. R. App. P. 4(c)( 1) or Fed. R.

App. P. 25(a)(2)(A)(m) ] : ;

2. Jurisdiction

Name of court or agency from which rev1ew is sought
UNTTES STates Dis TRIGT Coudy

Date(s) of order or orders for which review is squght:

MaRch 10, 2030

3. Issues for Review _
Use the following spaces to set forth the facts and argument in support of the issues

you wish the Court of Appeals to consider. The parties may cite case law, but
citations are not required. | ‘

Issue 1. THE DISTRICT COURT SHOULD NOT GRANTED SUMMARY - —.
JUDGEMENT OR DISMISSAL BASED ON ITS RESOLUTION &Ll,\
OF DISPUTED FACTS ‘
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-UNITED STATES COURT OF APPEALS
- FOR THE FOURTH CIRCUIT

No. 20-6469
(8:19-cv-00307-TDC)

f

EUGENE DYSON
Plaintiff - Appellant
V. |

WEXFORD HEALTH SOURCES, INC.; CRYSTAL JAMISON, P.A_;
RICHARD MILLER; DENISE GILSINGER, Former Acting Warden; DR.
MONICA STALLWORTH-KOLIMAS; DR. MAHBOOBEH
MEMARSADEGHI; DR. DIDDEN; DR. LAWRENCE MANNING; DR. BEN
OTEYZA

Defendants - Appellees

JUDGMENT

In accordanée with the decision of this court, the judgment of the district
court is affirmed.

This Judgment shall take effect upon issuance of this court's mandate in
accordance with Fed. R. App. P. 41. | |

/s/ PATRICIA S. CONNOR, CLERK
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IN.THE UNITED STATES SUPREME COURT
/ FOR THE UNITED STATES OF AMERICA

EUGENE DYSON,

Appellant

1 u.s. SUPREME COURT CASE
No.

WEXFORD HEALTH SOURCES, INC. ]
et. al..

_ DATE: 2-g/ 42 -
Appellees 1 :

PETITION FOR WRIT OF CERTIORARI .

Now comes the Appellant, Eugene Dyson, pro se, and
Pursuant to Supreme Court Rule 12, praying the
Honorable Court issue its Writ on the merits and

N

in the Interests of Justice and states;
) : : \

1. Issuance of the Writ exposes the guality of
medical "care provided- to Appellant the 1last 15
years, and will expose the horror, pain, pecuniarf
interests of Appellee and deliberate medical

indifference to his serious medical needs.

2. Issuance would expose the lower Court's rush to
grant summary judgement or dismissal, before
discovery, and even before admitted documents

could be authenticated.



3. CONCLUSION

THEREFORE, as relief, Appellant prays that the
final result will revert the case back to the

Summary Judgement stage, so that discovery and

other processes of exhaustion can be finalized in -

the U.S. District Court. :

EUGEjE DYSON, #245396

RCI
18701 ROXBURY RD.,
HAGERSTOWN, MD 21746




Additional material

from this filing is
available in the

Clerk’s Office.




