UNITED STATES COURT OF APPEALS FI LE D |

FOR THENINTH CIRCUIT ~ NOV192021

'MOLLY C. DWYER, CLERK
U.S. COURT OF APPEALS

DAVID LOPEZ GONZALES, | No. 20-17173

Petitioner-Appellant, | D.C. No. 2:18-cv-01907-ROS
' District of Arizona,

V. ‘ : Phoer_lix

DAVID SHINN, Director; ATTORNEY | ORDER
GENERAL FOR THE STATEOF - =~ ~ -~
ARIZONA, o

Respondénts-Appelleés.

Before: ~ NGUYEN and FORREST, Circuit Judges.
Appellant’s motion for reconsideration (Docket Entry No. 17) is denied. ‘See

* 9th Cir. R. 27-10.

No further filings will be entertained in this closed case.

T T e L L T > A o s e R m A\ A A Sy S T




UNITED STATES COURT OF APPEALS F| L E D
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Respondents-Appellees.

Before: WARDLAW and BADE, Circuit Jﬁdges.

|
|
|
|
}

This appeal is from the denial of appeliant’s 28 U.S.C. § 2254 petition and

subsequent Federal Rule of Civil Procedure 60(b) motion. The request for a

certificate of appealability (Docket Entry. Nos. 5 & 10) is denied because appéllant

has not shown that “jurists of reason would ﬁ-nd it debatable whether tﬁe petitidn

states a valid claim of the denial of a constitutional right and that jurists of reason

would find it debatable whether the district court wés co'rrgct iﬁ its procedural

ruling.” Slack v. McDaniel; 529 U.S. 473, 484 '(2000); see also 28 U.S.C.

§ 2253(c)(2); Gonzalez v. Thaler, 565 U.S. 134, 146-4i (2012); Miller-El v.

Cockrell, 537 U.S. 322, 327 (2003); United States v. Winkles, 795 F.3d 1134, 1143

(9th Cir. 2015); Lynch v. Blodgett, 999 F.2d 401, 403 (9th Cir. 1993) (order).

~ Any pending motions are denied as moot.
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA

David Lopez Gonzales, No. CV-18-01907-PHX-ROS
Petiiioner, - ORDER

V.

David Shinn, et al.,
Respondents.

On N%vember 2, 2020, Petitioner filed a motion for reconsideration regarding the
Court’s orde’f adopting Magistrate J udge Fine’s Report and Recommendation. (Doc. 74).

Unde; Local Rule of Civil Procedure 7.2(g)(1), courts “ordinarily deny a motion for
reconsideration of an Order absent a showing of manifest error or a showing of new facts
or legal authority that could not have been brought fo its attention earlier with reasonable
diligence.” Reconsideration is an “extraordinary remedy, to be used sparingly.” Kong
Enterj;rises v. Est. of Bishop, 229 F.3d 877, 890 (%th Cir.. 2000) (citation and internal
qQuotations omitted). Reconsideration is not “to be used to ask the Court to rethink what it
23|l has already thought.” Motorola v. J.B, Rodgers Mech, Contractors, 215 FR.D. 581, 582

24| (D. Ariz. 2003) (citation omitted). Petitioner’s-motion asks the Court to rethink what it has
already thought. The motioffor reconsideration will be denied.

- On November 2, 2020, Petitioner separately filed a motion for extension of time to )
file a certificate of~appealability, which appears to have been intended for the appellate
court. (Doc. 76). On January 28, 2021, Petitioner filed 2 motion for status update. (Doc.
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81). On April 15, 2021, Petitioner filed another motion for a status update. (Doc. 82). All
three will be denied as moot.

Accordingly,

IT IS ORDERED the motion for reconsideration (Doc. 74) is DENIED.

IT IS FURTHER ORDERED the motion for extension of time to file a certificate
of appealability (Doc. 76) is DENIED as moot, _

IT IS FURTHER ORDERED the motion for status update (Doc. 81) is DENIED
as moot. ‘ . ‘

IT IS FURTHER ORDERED the motion for stafys update (Doc. 82) is DENIED
as moot.

Dated this 22nd day of April, 2021.
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA

- David Lopez Gonzales, No. CV-18-01907-PHX-ROS

| Petitioner, . ORDER
v. '
David Shinn, et al.,
- Respondents.

In 2013, Petitioner David Lopez Gonzales (“Gonzales”) was convicted in state court
of seven counts of sexual abuse, one count of molestation of a child, and two counts of
sexual conduct with a minor. After pursuing a direct appeal, as well as three post-
conviction relief proceedings in state court, Gonzales filed a petition for writ of habeas
corpus in this court. Magistrate Judge Deborsh M. Fime issued a Report and
Recommendation conoluding Gonzales was not entitled. to relief and that Grounds 1(c),

- 2(b), 2(c), 2(d), 2(h), 2(i), 5(g) through 5(]) 71(a) through 7(c), and 11 are techmcally

exhausted and procedurally defaulted Grounds 5(f), 6, and 8 are procedurally defaulted |
under an express procedural bar; Grounds 3, S(c), and 7(d) are not cognizable under federal
habeas review; and Grounds 1(a), 1(b), 2(a), 2(e), 2(f), 2(g), 2(h), 4, 5(a), 5(b), 5(d),“5(e),
9, 10(a) through 10(g), 12, and 13 fail oh the merits. (boc. 59.) Gonzales filed objecti‘ons,. |

 and Reépondents replied. (Docs. 60, 61.) Having reviewed each ground for relief, the

recommendations will be adopted. Also, Gonzales’ motions for discovery and for leave to
file a reply will be denied. - | |
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BACKGROUND

Gonzales does not object to the factual background set forth in the Report and |
Recommendation (“R&R”). Therefore, that background will be adopted in full. The facts
underlying his convietions are as follows. “Starting in 1990 or 1991, [Gonzales] began a |

romantic relationship with A.A., mother to T.Y., who was then six or seven years old.

 [Gonzales] began living with A.A. and her children, including T.Y., soon thereafter.” (Doc.

59 at 2.) On four separate occasions when T.Y. was between ten and twelve years old,
Gonzales touched T.Y.’ s breasts with his hands, including one occasion. on which T.Y.
could feel Gonzales’ “erect penis agamst her bottom.” (Doc. 59 at 2—3 ) On a fifth occasion,
Gonzales asked T.Y. to touch his penis, “then held her hand on his penis and moved it
around.” (Doc. 59 at 3:) On a sixth occasion, Gonzales “touched T.Y.’s breasts w1th his
hands and made her touch his penis with her hands and move them.” (Doc. 59 at3.)Ona
seventh occasion, Gonzales, “sitting on his and A.A.’s bed, directed T.Y. to kneel on the
ﬂoer and close her eyes. When TY. opened her eyes, she saw%[Gonzales] pulling back the

~ skin of his penis. [Gonzales] then forced T.Y.’s head down so that the top of her lip touched

his pems ” (Doc. 59 at 3.) In addition, “T. Y s cousin C.S. hved with the family for two
‘'years, starting when she was eleven years old and T.Y. was ten years old.” (Doc. 59 at 3.)

Gonzales touched C.S.’s breasts in the context of play-wrestling several ttmes, and once

sucked on her breasts (Doc. 59 at 3.)

These mcxdents occurred in the m1d-1990s A few years after the incidents, when
T.Y. was in middle school, she told her mother about Gonzales mappropnately touching 5
her and her sister, but AA. did not take action. (Doc. 59 at 3.) T.Y. “felt betrayed by A.A.
and did not again raise the matter with her,” and did not contact law enforcement. (Doc. 59
at 3.) C.S. did not disclose Gonzales® conduct because “she did not trust anybody and
wanted to put the incidents behind her.” (Doc. 59 at 3.) In 2002, when T.Y. was 17, she

was questioned at the scene of a violent altercation between Gonzales and one of her uncles

and told a detective she had been victimized, although she recanted to a different detective
“because she felt overwhelmed and afraid.” (Doc. 59 at 3.) In 2011, A.A. asked T.Y. to

o -2-




O 0 N N L A W N =

N)—at-tt—ﬁb-tn—ar—ab—tt-dr-‘b—b
RNERERREBNREEE I r N = O

Lase: Z:16-Cv-Uiyu/-KUS bocument /2 Flled 1uilo/izu

come forward to law enforcement, and T.Y. disclosed Gonzales’ conduct. (Doc. 59 at 3.)

rage 3 o1 1/

T.Y. mentioned C.S. had been a victim, and C.S. then disclosed her own victimization.
(Doc. 59 at 3.) |
In 2012, Gonzales was charged with 18 counts of dangerous crimes against children,
specifically: “five counts of sexual conduct with a minor, each a Class 2 felony; nine counts
of sexual abuse, eight of which were charged as Class 3 felonies and one of which was
charged as a Class 5 felony; and four counts of molestation of a child, each a Class 2
felony.” (Doc. 59 at'4.) These counts were based on the acts involving T.Y. and C.S. as
well as additional acts involving Gonzales’ daughter, A.Y. Gonzales testified at triel and
“denied ever having touched T.Y. or C.S. in any inappropriate manner, and his witnesses
denied ever having seeh any such behavior.” (Doc. 59 at 4.) Gonzales “also disputed the
timeline established by the state. According to the defense evidence, [Goriza]es] did not
begm dating and living with A.A. until 1995, and even thereafter was rarely around A.A.’s
children because of his work obligations.” Gonzales' “tesnﬁed that he had first heard of the
accusations against him in connection with the 2002 altercauon, and that the accusations
resurfaced in 2011 at a time when he was engaged in a leOI'CG and custody dispute with |
A.A. and had started dating another woman.” (Doc. 59 at 4.)
Some of the charges were dismissed during trial, and the jury found Gonzales not

guilty of several counts releted to his daughter A.Y. and “not guilty of one count of sexual
-conduct with a minor as to T.Y.” (Doc. 59 at 4.) The jﬁry returned guiley verdicts for “two

counts of sexual abuse as to C.S., five counts of sexual abuse as to T.Y., one count of

|- molestation of a child as to T.Y., and two counts of sexual conduct with a minor as to T.Y.”

(Doe. 59 at 4.) The superior court sentenced Gonzales to the ;‘iresumptive term for each
count, consecutively, resulting in a total sentence of 92 years. (Doc. 59 at5.) |

On direct appeal, Gonzales’ appointed counsel filed a brief pursuant to Anders v.
California, 386 U.S. 738 (1967), stating counsel was unable to identify an arguable,
nonfrivolous question of law. Gonzales ﬁled pro per briefing _arguing actual innocence,

judicial‘ bias, prosecutorial misconduct, and ineffective assistance of counsel. The Arizona
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Court of Appeals ordered supplememel briefing on whether the conviction and sentence
on Count 13 was fundamental error in light of the jury’s not guilty verdict on Count 11.
(Doc. 59 at 5.).The Arizona Court of Appeals subsequently vacated the conviction and
sentence for but affirmed the convictions and sentences for the other counts. In doing so,
the Arizona Court of Appeals addressed Gonzales’ arguments 'regérding the grand jury
proceedings jury composition, alleged prosecutorial misconduct, the trial court’s
amendment of the indictment, jury_instruciions and verdict forms, sufficiency of the
evidence on Gonzales’ convictions, legality of the sentences, and alleged judicial bias.
(Doc. 45-3 at 74-86.) |

In 2016 -Gonzales filed a Nonce of Post-Conviction Relief (“PCR”) in state court,

~ and Gonzales® appomted counsel then filed a notice of completion tendering “a good faith

belief that no basis in fact and/or law for post-conviction relief exists on this record.” (Doc.
45- 3 at 128.) Gonzales proceeded pro per on a variety of claxms (Doc 59 at 6.) The
superior court demed relief, finding the claims of ‘prosecutonal misconduct; violation of
fundamental fairness of the trial proceedings; unconstltutlonally suppressed evidence:
perjured testlmony, violation of constitutional rights; msufﬁment ewdence failure to
disclose exculpatory evidence; Cl'edlblllty of witnesses; flawed grand j Jury proceedings;

" improper 404(b) evidence; and the State’s improper closing argument” to be precluded
‘ under Anzona Rule of Criminal Procedure 32. 2(a) because those clalms either should have

been raised on direct appeal or had been resolved on direct appeal. (Doc. 45-4 at 72.) The

_ superior court found Gonzales’ claim of obstruction by the state of his right to appeal tobe

unsubstantiated, and found his claims of newly discovered evidence, actual innoceﬁce, and

ineffective assistance failed on the merits. (Doc. 45-4 at 72-73.) The Arizona Couit of

Appeals affirmed the superior court’s ruling, and the Anzona Supreme Court denied the |
petition for review. (Doc. 59 at 8.) '

In May 2017, Gonzales filed a second PCR, arguing the law (specifically, the

- statutes regarding sexual contact, AR.S. §§ 13-1404, 13-1407, and 13-1410) had been

changed by May v. Ryan, 245 F. Supp. 3d 1145 (D. Ariz. 2017). (Doc. 45-5 at 104-107.)

-4.-
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The superior court summarily dismissed the second PCR, and denied Gonzales’ subsequent
motion for reconsideration. (Doc 45-5 at 149-160. ) : .
In October 2017, Gonzales filed a third PCR, arguing the “newly discovered
material fact .. . that AR.S. 13-604 in its entirety was recognized as unconstitutional.”
(Doc. 45-5 at 162-165.) The superior court held the tlntd PCR untimely and successive,

~ and dismissed it. (Doc. 45-5 at 175-178.) The Arizona Court of Appeals granted review

and denied relief, finding Gonzales failed to show an abuse of discretion. (Doc. 45-5 at

- 181)

Gonzales filed the oresent case in June 2018 and filed his Third Amended Petition

" for habeas relief in January 2019, broadly asserting 13 grounds for relief. (Doc. 33.) |

Respondents identified 38 claims or sub-claims and addressed them individually, and the
R&R adopted Respondents’ identification of sub-clajms. The Court does so as well. The
grounds of Gonzales” petition are as follows. o
Ground 1 Prosecutonal n:usconduct in violation of constitutional due process
nghts under. the Fifth, Sixth, and Fourteenth Amendments when the prosecution:
1(a) Violated its duty to disclose exculpatory evidence under Brady v |
-Maryland ' ' ,
l(b) Improperly elicited false testimony by a government witness through
l,leadmg quesuons. and then failing to correct the false testimony; and .
1(c) Relied on false or perjured testimony in olosing argument.
Ground 2: Ineffecuve assistance of counsel in violation of due process protectlons
under the Flfth and Fourteenth Amendments and right to effecuve assistance of
" counsel under the Sixth Amendment when:
_ Trzal counsel
" 2(a) Failed to mvesugate where Gonzales’ victims lived during the time of
the charges against Gonzales or otherwise investigate for evidence to
impeach the prosecutlon s witnesses or evidence to support defense wﬂness

testlmony,
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2(b) Failed to consult with an expert or ha\"e an expert testify at trial;
2(c) Did not object when the supérior court aniended ‘the indictment to
conform to the evidence; | | |
2(d) Did not object to Gonzales’ alleged illegal sentence;
2(e) Allowed erroneous jury instructions:
2(f) Allowed errdneous verdict forms; and
2(g) Refused to file a nonce of appeal
Appellate counsel:
2(h) Filed an Anders brief when there were colorable claims to assert.
PCR counsel
2(i) Filed an Anders bnef although substantlal clanns could have been
presented.

- Ground 3: Violation of due process rights under the Fifth, Sixth, and Fourteenth
Amendments when the trial court amended the indictment during a Rule 20,4he_ai'i;1g

to conform the mdlctment to the evidence.

.- Ground 4: Violation of due process rights under the Flfth Sixth, and Fourteenm

Amendments when a state official failed to disclose exculpatory and 1mpeachment

~ evidence.

Ground S: Judicial error in violation of the due process right to a fair trial pursuant

to the Fifth and Fourteenth Amendments when:

The tnal court judge
5(a) Permitted erroneous verdict forms to go to the jury;
5(b) Failed to give a jury instruction on the defense theory of the case;
5(c)'Impropeﬂy amended the indictment to conform tb the evidence;
5(d) Failed to give a jury instruction on defenses for sexual misconduct;

5(e) Allowed the jury to consider perjured and hearsay testimony during

deliberation; and -

5(f) Sentenced Gonzales to an illegal sentence.

-6-
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The supenor court, in the PCR actions: ,
S(g) Did not grant Gonzales an ewdentlary hearing;
5(h) Did not consider Gonzales’ new evidence;
_ 5(i) Failed to consider Gonzales’ ineffective of assistance of counsel claim;
~ 5(j) Did not compel the prosecution to disclose exculpatory evidence.
Ground 6: ]]legalfsentences in violation of Fifth and Fourteenth Amendment due E
process rights and of Gonzales’ “ right to have the jury determmatlon to enhance ,

RN R T N 5 S S FURE N S

[his] sentence ﬁ'om a nondangerous to dangerous in the first or second degree
(Doc. 33 at 11). _

" Ground 7: “Fatally flawed” grand jury indictment violated rights under the Fourth,
Fifth, Sixth, and Fourteenth Amendments. - |
Ground 8: Rights under the Fourth, Fifth, Sixth, and Fogrteenth Amendments were
violated when Gonzales was convicted pursuant to A.R.S. §§ 13-1404, -1405, 1407,

~ and -1410 without the étate proving sexual intent. | .

_ Ground 9: Fourth, Fifth, Sixth, and Fourteenth Amendment rights were violated by

the use of erroneous verdict forms that omitted a timeline, the actus rea, and the.

e T
HOOW N = O

15

e
0o 0 O

- location of the crimes alleged
Ground 10: Erroneous jury mst:ructlons violated Fourth Flfth Slxth, and
" Fourteenth Amendment nghts because the instructions: ‘

ooy
= 8 &

10(a) Did not include the defenses for sexual offenses,
10(b) Did not include the defense theory of the case; | |
10(¢) Did not inform jurors that that the state was required to prove the

~
® 8 8

essential elements of the crimes charged beyond a reasonable doubt;
10(d) Misled jurors info concluding that Gonzales “did mot present any

evidence”;

[ B =]
N

10(e) Permitted jurors to consider hearsay statements durmg dehberatlon
10(f) In effect “lowered the state’s burden of proof”; and

NN
%

-1
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10(g) Violated Gomﬂes’ right to a complete defense.
Ground 11: Violation of due process rights under the Fifth and Fourteenth
Amendments because the statute of limitations had expired. .
Ground 12: Violation of Fourth, Fifth, Slxth, and Fourteenth Amendment rightsby -
a fundamentally unfair judicial process under which false testimony was used to obtain
Gonzales’ indictment, hold him without bail, and conv1ct him, while the state “refuseé[d] to
disclose the exculpatory evidence which will prove [his] actual innocence.” |
| Ground 13: Actual innocéncc._ | |
(Doc. 33.).
The R&R concludes that Grounds 1(c), 2(b), 2(c), 2(d), 2(h) 2(i), 5(g) through 5(),
7(a) through (c) and 11 are technically exhausted and procedurally defaulted; Grounds
5(f), 6, and 8 are procedurally defaulted under an express procedural bar Grounds 3, 5(c),
and 7(d) are not cogmzablp under federal habeas review; and Gr__ounds 1(a), 1(b), 2(a), 2(e),
2(£), 2(g), 2(h), 4, 5(a), 5(b), 5(d), 5(e), 9, 10(a) through 10(g), f’z, and 13 fail on the merits.
| ANALYSIS | |
L Procedural Default: Grounds 1(c), Z(b), 2(c), 2(d), 2(h), 2(), S(f) through
5@), 6, 7(a) through 7(c), 8, and 11
- . The R&R concludes that Grounds l(c), 2(b), 2(c), 2(d), 2(h), 2(i), 5(g) through 5(),
“7(a) through 7(c), and 11 are technically <exhausted and procedurally defaulted under

Arizona Rule of Criminal Procedure 32. 2(a)(3) (Doc. 59 at 18—23 ) This rule precludes
 post-conviction relief on clmms that could have been raised and adJudrcated on direct

appeal. And, pursuant to Anzc_ma Rulq.of Cnmmal Procedure 32.4, many of these claims
are now time-barred. The R&R also concludes that Grounds 5(f), 6, and 8 are pro,cédurally

harred' because, as the superior court explicitly held in response to Gonzales’ second and

- third PCRs, Gonzales could have raised the claims on direct éppeal but did not, and the
claims are précluded pursuant to Rule 32.2(a)(3). (Doc. 59 at 20, 22, Doc. 45;5 at 150,

176.) Gonzales objects to the R&R by claiming the fai_lure- to present these issues on-appeal
was due to the ineffective assistance of his trial and appellate counsel. (Doc. 60 at 17.)

-8-
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Ineffective assistance of counsel can, in some circumstances, excuse the procedural default
of claims. See Edwards v. Carpenter, 529 U.S. 446, 452 (2000) (“A claim of ineffective
assistance . . . generally must be presented to the state couné as an independent claim before
it may be used to establish cause for a procedural default.”) (cleaned up) | But, as éxplored'
later, Gonzales has not established he suffered ineffective assistance of counsel.
Nor has Gonzales established any other basis on which to excuse the procedura]
- default of these clam_:s, as the record does not support both the conclusion that Gonzales
could_demonétrate be is actually innocent of his convictions based on any new reliable
evidence and a showing that “it is more likely than not that no reasonéble; juror would have
convicted him in the ﬁght of ﬂie new evidence.” McQuigéin v. Perkins, 569 U.S. 383, 399

(2013) (qﬁoting Schlup v. Delo, 513 U.S. 298, 327 (1995))’. Gonzales is not entitled to relief

on Grounds 1(c), 2(b), 2(c), 2(d), 2(h), 2(i), 5(f) through S(i), 6, 7(a) through 7(c), 8, and
IO. Not Cognizable Under Federal Habeas Review: érounds 3, 5(c), 7(d)
The R&R concludes Grounds 3 and 5(c) are not cognizable under federal habeas

review because they essentially challenge the procedures used to amend the indictment,.

thﬁs posing a state law issue rather than a federal oné Poland v. Stewart, 169 F.3d 573,

| 584 (9th Cir. 1999); Doc. 59 at 26. Further, the R&R concludes that, because the Due

Process Clause “does not require the States to observe the Fifth Amendment’s prov1smn

for presentment or n_ldxctment bya grand jury,” Grounds 3, 5(c), and 7(d) do not provide a

basis for federal habeas relief. Alexander v. Louisiana, 405‘ U.S. 625, 633 (1972); Doc. 59 -

at 26. Gonzales has not objected to these fmdings, and he is not entitled to relief on Grounds
3,5(c), and 7(d). . " o B |
III Merits Review: Grounds l(a), 1(b), 2(a), 2(e), 2(f), 2(g), 2(h), 4, S(a), 5(b),
S(d), S(e), 9, 10(a) through 10(g), 12, and 13

‘The R&R concludes Gonzales has failed to show that the state courts’ rulings on |

Grounds l(a), l(b), 2(3.), 2(3) thl‘Ollgh 2(11)) 4! 5(3), S(b)» S(d), 5(3)’ 9s 10(3) thmugh 10(8):

12, and 13 Were.contrary to, or involved an unreasonable application of, clearly established ‘
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federal law, or that the rulings were based on an unreasonable determination of the facts in
lightA of the evidence presented in the state court proceedings, and therefore fail on the
merits. Doc. 59 at 26-51; 28 U.S.C. § 2254(d).
A. Grounds 1(a) and 4 .
Gonzales is currently incafqerated on nine counts: one count of sexuai abuse of T.Y.

at the “75th Avenue and Indian School address”; two coﬁnts of sexual abuse, one count of

molestation of a chi_ld, aiid one count of sexual conduct with a minor of T.Y. at the “Central

and Southern address”; two counts of sexual abuse 'of T.Y. at the “61st Avenue and
Glendale address”; and two counts of sexual abuse of C.S. (Doc. 45-1 at 177181, 183,
185-187.) The indictment charged with regard to T.Y:. that the incident.at the 75th Avenue
and Indién School address took place between September 26, 1994 and September 25,
1995; the incidents at the Central and Southern address took place between September 26,
1995 and September 25, 1997 and the incidents at the 61st Avenue and Glendale address
took place between September 26, 1996 and September 25, 1997 Doc. 45-1 at 7-9. And
the indictment charged with regard to C.S. that the incidents took place between February
6, 1994 and February 5, 1995. (Doc. 45-1 at 9-10.) ' '
Gonzales’ argument, as set forth in his habeas petition, his obJecnons to the R&R,
and his various requests for exculpatory eyldence, is that C.S.’s Child Protection Services

(“CPS™) and/or school records, and A.A.’s Section 8 records and/or T.Y.’s school records,

constitute exculpatory evidence that should have been turned over. That evidence allegedly
would have .co'n’tradicted by the dates alleged in the indictment by esfébﬁshjng C.S. did not
live with A.A. between February 6, 1994 and February 5, 1995 and T.Y. did not live at the
615t Avenue and Glendale address between September 26, 1996 and September 25, 1997.
(Doc. 34 at 7-9; Doc. 64 at 3.) Thus, Ground 1(a) claims the state violated its obligations
under Brady V. Md;yland 373 U.S. 83 "(1963) and Giglio v. United States, 405 U S. 150

(1972) when it failed to disclose the allegedly exculpatory CPS, school, and Section 8-

records. (Doc. 33 at 6, 34 at 8-9.) |
Accordmg to the record, Gonzales’ trial counsel asked the prosecution for all “CPS

-10-




'Jj Case: 2:18-cv-01907-ROS Document 72 Filed 10/15/20 Page 11 of 17

TS
e
- O

e —
Pt
W N

[
o

-

/

\16
I 17

18 ||

19
20
21

23
24

25

26

27

, 28

© 'loe 9 ' AW N =

21

records relating to the alleged victims,” the prosecution made a public records request for
these records, and the CPS records were produced to Gonzales® trial counsel several
months before trial. (Doc. 45-5 at 52, 54-55, 57-58.) Strangely, the Arizona Court of
Appeals appears to have based its analysis on the assumption that the CPS records were

not, in fact, produced to Gonzales. But accepting that the records were not produced, that -

court held Gonzales failed to show the CPS records were material, since Gonzales did “not
dispute that [C.S.] lived with him at some point when she was less than fifteen years old,
the age required to support his convictions.” (Doc. 45-3 at 80.)

The R&R concludes Gonzales “fails to establish a Brady violation as to CPS records

because those records were disclosed well prior to trial,” does not demonstrate any school
or Section 8 records were suppressed, and merely speculates those records would be

favorable, which is “insufficient to state a Brady claim.” Runningeagle v. Ryan, 686 F. 3d -

758, 769-71 (9th Cir. 2012). Gonzales objects to this conclusion, but only in general terms,
and by repeating the Ninth Circuit’s Brady jurisprudence and his speculative claims
regardmg the exculpatory content of the records. (Doc. 60 at 10, 19-22.)

Brady/Giglio claims have three elements: “(1) the evidence at issue must be

favorable to the accused, elther because it is exculpatory, or because it is impeaching; (2)

that evidence must have been suppressed by the Staté, either willfully or inadvertenﬂyﬁ and

(3) prejudice must have ensued.” United States v. Kohring, 637 F.3d 895, 901-02 (5th Cir.
2011) (quoting United States . Williams, 547 F.3d 1187, 1202 (9th Cir. 2008)).

Gonzales’ speculation regarding the possible content of improduced evidence is not -

sufficient. Of particular importance, the Arizona Court of Appeals concluded that even if |

the records had established some discrepancy regarding the date of particular crimes, that
would not have materially impacted the outcome becéuse it waé undisputed the victims
lived with Gonzales at various ﬁnies when they were under the age of fifteen. That was not
an unreasdnable applic‘étion of Brady and Gonzales is not entitled to relief on Ground 1(a).
Furthemore, Gonzales admits his Ground 4 claim “is a Brady claim,” and for the reasons
set forth abové, Gonzales is not entitled to relief on Ground 4.

-11-
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" B. False Testimony: Grounds 1(b), 5(e), and 12
‘ Grounds 1(b), 5(¢), and 12 relate to the allegedly false testimony of Detective
Scheffer, Gonzales’ ex—wﬁe A.A., and C.S. Gonzales does not object to the Magistrate
Judge’s recommendation that Grounds 1‘(b) and 12 be denied, and absent any objection,

' there i xs no need to review the Magistrate Judge’s reasoning. Gonzales is not entitled to-

relief on Grounds l(b) and 12.
 testimony during deliberation. In particular, the trial judge allowed A.A. to offer inaccurate

presenting a Napue claim. Napue claims have three elements: “(1) the testimony (or
evidence) was actually false, (2) the prosecution knew or should have known that the
testimony was actually false, and (3) that the false testimony was material.” United States
V. Zuno;Arce, 339 F.3d 886, 889 (Sth Cir. 2003) (citing Napue, 360 U.S. at 269—71).'1‘116
R&R, afte_r examining the divorce decree, concludes A.A.’s first statement, 'that she was
involved in a divorce and custody dispute with Gonzales in 2011, was eccurate while “her
subsequent conlradlctory statements . . . [were] not accurate.” (Doc 59 at 35 )

Based on the divorce decree, Gonzales has estabhshed that A. A. presented false

~ testimony. But Gonzales has failed to establish the second element, that the prosecutor who
elicited A.A’s false testimony (that in July 2011, she was “already dlvorced” from ,

Gonzales and had resolved custody) knew -or should have known it was false. Gonzales
objects it is “undlsputed” that “[t]he pohce reports prove that [testimony] was a lie and the

proceedings, and second Gonzales failed adequately to allege the bro‘secutor knew about

" lattér conclusion is “This is a complete contradiction with line 5.” Line § of that page

contains the R_&R’s conclusion that Gonzales did not establish the prosecution knew or

-12-

dates regarding her divorce and custody dispute with Gonzales. The R&R viewed this as

 detective knew it was a lie.” (Doc. 60 at 14.) But the R&R directly addressed th;s argument,
stating first Gonzales failed to establish the detective knew about the tifning of the divorce .

the timing of the divorce proceedings. (Doc. 59 at35.) Gonzales’ only objection to this -

“should have known A.A’s second statement was false. The Arizona Court of Appeals-
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1{ concluded Gonzales® contentions were “unsupported,” “[n]othing in the record suggests
2| that the prosecutor engaged in misconduct, much less intentional misconduct, with respect
3] tothe evidence presented to the jury,” and “the credibility of the witnesses was for the jury
4| to decide.” (Doc. 45-3 at 80.) Crucially, it is not clearly established that knowledge of a
5 detective should be imputed to a prosecutor for purposes of a Napue claim. Reis-Campos
6] v Biter, 832 F.3d 968, 977 (9th Cir. 2016). Thus, even if the detectlve knew A. A s
7 tesumony was false, that is not enough.
8 While Gonzales’ objectlons establish he disagrees with these conclusions, his
9 objections do not estabhsh those decisions would support relief under 28 U.S.C. § 2254(d)
10 Gonzales is not entitled to rehef on Grounds 1(b), 5(e), and 12.
11 C. Ineffective Assistance of Counsel: Grounds 2(a), 2(e), 2(f), 2(g), and 2(h)
| 12 The R&R recommends Grounds 2(a), 2(e), 2(f), 2(g), and 2(h) be denied. Gonzales
13| objects only to the recommendatxon concerning Ground 2(a) madequate mvesugatlon
14 Absent any objection, there is no need to review the Magistrate Judge’s reasonmg, and
15 Gonzales is not entitled to relief on Grounds 2(e) 2(D), 2(g), and 2(h) .
16 The superior court held neither the first prong of Stnckland v. Washington, requiring
17§ deficient petfoﬁhance, nor the second prong, rcquiring prejudice, was met. Doc. 45-5 at
18| 73;466 U.S. 668, 68788 (1984). The Arizona Court of Appeals summarily affirmed that
‘19| ruling. The R&R does not address the first prong. Instead, the R&R concludes Gonzales
20 cannot establish prejudice because his argument is based on speculation and he himseif
21| “testified about where and when he lived with A.A. and the girls,” after paying $5,000 “to
22| an investigét_or that trial counsel told them to hire.” (Doc. 59 at 37-38.) ' '1
23 . i Gonzales now objects that his “family got the information . through a s1te on the
24 ,. mterne > but hls counsel “told [Gonzales) that we could not use that information because a
25| person can get anythmg off the internet it does not mean it[’ Is true,” and therefore his
26| “family waste{d] $5,000 they did not have to waste.” (Doc. 60 at 15-16.) Gonzales argues
27| his counsel “failed to investigate this information and left [Gonzales] to assert these clalms
28| at trial without any substantial evidence to back it up.” (Doc. 60 at 15.) Even assumiing

13-
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Gonzales were able to establish deficient performancé, he has not made a sufficient
showing of prejudice because mere speculation about what the records mighi have
cohtained, ‘and how the jury might have wéighed the evidence, “is plainly insufficient to
establish prejudiée.” Gonzalez v. Knowles, 515 F.3d 1006, 1016 (9th Cir. 2008); Strickland,

466 U.S. at 694 (Gonzales must show “a probability sufficient to undermine confidence in

the outcome” that, but for the allegedly inadequate investigation, “the result of the
proceeding would have been different.”); see Djerf v. Ryan, 931 F.3d 870, 883 (9th Cir.
2019) (speculation regarding “what evidence counsel would have uncovered had they more

- vigorously investigated . . . rarely creates a ‘reasonable probability’ that a different result
. would have occurred absent the purportedly deficient representation.”). Gonzales fails to

show the Arizona Court of Appeals’ holdin_g. involved an unreasonable application of
Strickland, and he is not entitled to relief on Ground _2(5).

D. Erroneous Verdict Fofm: Grounds 5(a) and 9
| Gonzales provides. no specific objection to the recommendation concerning
Grounds 5(a) and 9, merely the general objection ;‘if you look at the verdict forms ydu_ will
see the magistrate is mistaken.” Absent a specific objection, there is no need to review the

Magistrate Judge’s reaso_ning, and Gonzales is not entitled to relief on Grdunds 5(a) and 9.

- 10(f), and 10(g) |
Gonzales does not object to the Magistrate Judge’s recommendation that Grounds
5(b), 5(d), 10(a), 10(b), 10(d), 10(e), IO(t), and 10(g) be denied, and absent any objection,

there is no need to review the Magistrate Judge’s reasoning. Gonzales is not. éntitled to

relief on Grounds 5(b), 5(d), 10(a), 10(b), 10(d), 10(e), 10(f); and 10(g).

With regard to Ground 10(c), the Arizona Court of Appeals said the jury “was
instructed on ‘sexual contact’ consistent with A.R.S. [section] 13-1401(2), which defines
the term . . . without regard to the defendant’s iﬁtent,” but Gonzales objects that sexual
interest was an essential element of the charged offenses “[a]t the time [the] crimes were

‘alleged to have been committed,” and the jury should have been so instructed. (Docs. 45-

-14-

E. Jury Instructions: Grounds S(b), 5(d), 10(a), 10(b), 10(c), 10(d), 10(e),
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.3 at 81-82, 60 at 24.) Because sexual intent was not, in fact, an element of the offense at
the time of Gonzales crimes in 1994-1997, his objection lacks a viable legal basis. May,

245 F. Supp. 3d 1145, 1155 (D. Ariz. 2017) (noting in 1993 the statute was amended, and '

“the new language, which omitted the verb _molests, ehmmated sexual mtent. as’an
element of the crime”). Gonzales fails to establish the Arizona Court of Appeals’
conclusion was an unreasonable apphcatlon of Supreme Court authority, and he is not
enutled to relief on Ground 10(c).

F. Ground 13 S _

Finally, with regard to Ground 13, the claim of actual innocence, the R&R potes the
threshold for a fieestanding innocence claim on federal habeas review of a non-capital
crime is. “extraordinarily high.” Herrera v. Collin;s, 506 U.S. 390, 417 (1993); Gimenez v.
Ochoa, 821 F3d 1136, 1145 (9ih Cir. 2016) (a petitioner claiming actual innocence must

| “afﬁrmatively prove that he is probably innocent”) (quoting Carrfger v. Stewart, 132 F. 3d
463, 576 (9th Cir. 1997) (en banc)). The R&R notes Gonzales’ claim of actual i mnocence
is “based on his mere speculation that records exist that could establish that T.Y. and C.S.

lived with him outside of the‘date range they testified he sexually abused them,” and

concludes “[i]f such evidence exists, it would not represent proof that Petitioner was

- probably innocent” because “the jury was presented with conflicting evidence on the dates -

where A.A. and Petitioner livediduring the pef_iods'the sexual abuse occurred, but even
Petitioner’s testimony placed C.S. and T.Y. livihg with him when each was younger than
15.” (Doc 59 at 50.) Gonzales objects “Aﬁ alibi defense if proven is not a freestanding
clalm of actual i mnocence ?(Doc.60at7.) _

Gonzales has failed to ‘establish the Arizona Court of Appeals’ decision “was
contrary to, or involved an unreasonable application of, clearly established Federal law, as
determined by” the Supreme Court or that the decision was “based on an unreasonable
detenmnauon of the facts in light of the evidence presented in the State court proceedmg,”
28US.C. § 2254(d) and is not entitled to relief on Ground 13.
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IV.  Other Pending Motions

Gonzales has also filed a motion for leave to reply in support of his objecttons to the
R&R (Doc. 62); a motion requesting discovery to obtain exculpatory matenal (Doc. 64);
and a motion to place the state in default on his request for admxssmns (Doc 69). Neither
this Court nor the Federal Rules of Civil Procedure permit rephes in support of objections
to reports and recommendatxons, and Gonzales’ motion for leave to reply will be denied.
Nor is there a right to discovery in habeas cases. Fed. R. Civ, P. 26(a)(1)(B); Bittaker V.
Woodford, 331 F. 3d 715, 728 (9th Cir. 2003). The Court declines to graﬁt leave for
discovery. Finally, the dlscovery motions are futile because Cullen v. tholster bars
consideration of new ewdence 563 U.S. 170, 181 (2011) (“{E]vidence introduced in
federal court has no bearing on § 2254(d)(1) review. If a claim has been adjudicated on the
merits by a state court 2 federal habeas petitioner must overcome the limitation of §
2254(d)(1) on the record that was before that state court.”); see Runningeagle, 686 F.3d .at
773~74; Kemp v. Ryan, 638 F.3d 1245, 1260 (9th Cir. 2011). Gonzales® discovery motlons

will be denied.

Accordingly,

o IS ORDERED the Report and Recommendation (Doc. 59) is ADOPTED.

IT IS FURTHER ORDERED the Third Amended Petition for Writ of Habeas
Corpus (Doc. 33) is DENIED and DISMISSED WITH PREJUDICE.

IT IS FURTHER ORDERED Gonzales’ motions for leave to ﬁle a reply (Doc.
'62) and for dxscovery (Docs. 64, 69) are DENIED
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IT IS FURTHER ORDERED a Certificate of Appealability and leave to proceed
in forma pauperis on appeal are DENIED because dismissal of portions of the petition is -
justified by a plain procedural bar and jurists of reason would not find the procedural ruling
debatable and because the portions of the petition not procedurally barred do not make a
substantial showing of the denial of a constitutional right. | '

Dated this 15th day of October, 2020.

Honorable

RO .Silver 1
Senior United States District Judge

-17 -
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IN THE UNITED STATES DISTRICT COURT
~ FOR THE DISTRICT OF ARIZONA'

David Lopez Gonzales, No. CV-18-01907-PHX-ROS (DMF)
Petitioner,

\2 ‘ REPORT AND RECOMMENDATION

Respondents.

TO THE HON ORABLE ROSLYN O. SILVER, SENIOR UNITED STATES
DISTRICT JUDGE:
This matter is on referral to the undersigned pursuant to Rules 72.1 and 72.2 of the
Local Rules of Civil Procedure for further proceedings and a report and recommendation.
(Doc. 32)! Pending before the Court is Petitioner David Lopez Gonzales’ Third Amended
Petition Under 28 U.S.C. § 2254 for a Writ of Habeas Corpus by a Person in State Custody
(Non-Death Penalty) filed on January 11, 2019.2 (Doc. 33 at 20) Petitioner David Lopez
Gonzales® filed his initial Section 2254 petition m June 2018 (Doc. 1), which the Court

! Citations to the record indicate documents as displayed in the official electronic document
glcl)n§ @Stem maintained by the District of Arizona under Case No. CV-18-1907-PHX-
e

tition was docketed by the Clerk of Court on January 14,2019 (Doc. 33 at 1), The
Petition contains a certificate of service indicating that Petitioner placed the Petition in the
g{ison mailing system on January 11, 2019 (/d. at20). Pursuant to the prison mailbox rule,
e undersigned has used January 11, 2019, as the filing date. Porter v. Ollison, 620 F.3d
952, 958 (9% Cir. 2010) (“A petition is considered to be filed on the date a prisoner hands
the petition to prison officials for mailing.”). o o
3 Petitioner David Lopez Gonzales is referred to as “Petitioner” or “Defendant” in this
Report and Recommendation.

[T VPRV SN
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dismissed without prejudice for failure to comply with the court-approved form. (Doc. 6)
Petitioner filed a First Amended Petition (Doc. 8), but subsequently also filed a motion
requesting permission to file a lodged amended pro per brief (Doc. 16) that the Court
construed as a motion to file a Second Amended Petitioh (Doc. 18 at 2). The Court
dismissed the Second Amended Petition for failure to substantially comply with the court-
approved form, but granted Petitioner leave to timely file a third amended petition. (Doc.
18 at 2-5) As noted, Petitioner sucbessfully filed his Third Amended Petition (‘“Petition™)
in January 2019. (Doc. 33)

Respondents filed their Answer to the Petition on August 29, 2019 (Doc. 45), and
Petitioner subsequently filed his reply on September 11, 2019 (Doc. 47). As is explained
below, the undersigned Magistrate Judge ‘ret:omme_nds the Petition be denied and dismissed
with prejudice and that a certificate of appealability be denied.

L BACKGROUND '

A.  Factual Background

The factual basis for Petitioner’s convictions and sentences was described in detail

‘by the Arizona Court of Appeals in its June 2015 memorandum decision on Petitioner’s

direct appeal, as follows:

The evidence presented by the state at the trial showed, in relevant part, the
following., Starting in 1990 or 1991, [Petitioner] began a romantic
relationship with A.A., mother to T.Y., who was then six or seven years old.
[Petitioner] began living with A.A. and her children, including T.Y., soon
thereafter. '

Initially, [Petitioner] and T.Y. had a positive relationship. Their relationship
changed, however, following a series of interactions that began when T.Y.
was ten years old and ended when she was twelve years old. The first
interaction occurred when [Petitioner], purportedly inspecting T.Y. for
bruises after A.A. hit her, lifted T.Y.'s shirt and training bra and touched her
breasts with his hands. Another time, [Petitioner] touched T.Y.'s breasts with
his hands as she lay on the family's living room couch after her mother and
siblings left to purchase pizza. Later, [Petitioner] touched T.Y.’s breasts with
his hands as she sat on his lap. Another time, [Petitioner] touched T.Y.’s
breasts with his hands as he pressed up against her from behind in the family's
basement. On this occasion, T.Y. could feel [Petitioner’s] erect penis against

————— - B Y
- -
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her bottom. Another time, when T.Y. was applying an analgesic muscle rub

- to [Petitioner's] legs, [Petitioner] asked her to touch his penis. He then held

her hand on his penis and moved it around. On a separate occasion, in the
family's bathroom, [Petitioner] touched T.Y.'s breasts with his hands and

- made her touch his penis with her hands and move them. Finally, [Petitioner],

sitting on his and A.A.'s bed, directed T.Y. to kneel on the floor and close
her eyes. When T.Y. opened her eyes, she saw [Petitioner] pulling back the
skin of his penis. [Petitioner] then forced T. Y s head down so that the top of

 her lip touched his penis.

T.Y.'s cousin C.S. lived with the family for two years, starting when she was
eleven years old and T.Y. was ten years old. During this period, T.Y.
observed [Petitioner] touch C.S.'s breasts in the context of play-wrestling.
C.S. testified that this happened several times. The first time, she thought that
the contact was accidental, but she later came to believe that the contact was
purposeful because [Petitioner’s] hand would go directly to her breasts. C.S.
further testified that one day, when she was crying in a room after havmg
argued with A.A., [Petitioner] sucked on her breasts.

When T.Y. was in middle school, she wrote or helped to write a letter to her
mother stating that [Petitioner] had inappropriately touched her and her
sister, A.Y. A.A. questioned T.Y. and A.Y. about the letter and told them that
the accusations could put [Petitioner] in jail. She also told them that she was
going to confront [Petitioner], but when the children returned from school
that day, [Petitioner] was home and their mother did not say anything to
them. T.Y. felt betrayed by A.A. and did not again raise the matter with her.
Nor did she contact law enforcement, both because she was afraid of
retaliation by [Petitioner's] family members and because she did not want
those individuals to view her differently. Similarly, C.S. did not disclose
[Petitioner's] conduct. According to C.S., she did not trust anybody and
wanted to put the incidents behind her.

In 2002, when T.Y. was seventeen years old, she witnessed a violent
altercation between [Petitioner] and one of her uncles. When questioned at
the scene, T.Y. told a detective that she had been victimized by [Petitioner].
But when later questioned at her high school by a different detective, T.Y.
recanted because she felt overwhelmed and afraid. T.Y. did not again
disclose [Petitioner’s] conduct to law enforcement until 2011, after her
mother asked her to come forward, When T.Y. mentioned in a forensic
interview that C.S. had also been a victim, C.S. was interviewed and she too
disclosed her victimization. [Petitioner] was interviewed and denied any
abuse.

. S
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For his case, [Petitioner] testified on his own behalf and presented the
testlmony of multiple relatives. [Petitioner] denied ever having touched T.Y.
or C.S. in any inappropriate manner, and his witnesses denied ever having
seen any such behavior.

[Petitioner] and his witnesses also disputed the timeline established by the
state. According to the defense evidence, [Petitioner] did not begin dating .
and living with A.A. until 1995, and even thereafter was rarely around A.A.'s
children because of his work obligations. [Petitioner] also presented evidence
that A.A.'s house was constantly full of visitors, some of whom were adult
males. [Petitioner] further presented evidence that mo child had ever
disclosed to his relatives any inappropriate conduct by [Petitioner], that T.Y.
had worked for [Petitioner] as a young aduit, and that T.Y. had corresponded
with [Petitioner] in a civil manner as recently as 2011. [Petitioner] testified
that he had first heard of the accusations against him in connection with the
2002 altercation, and that the accusations resurfaced in 2011 at a time when
he was engaged in a divorce and custody dispute with A.A. and had started
dating another woman.,

(Doc. 45-3 at 75-77)

B. Petitioner’s Indictment, Trial, and Sentencmg

On May 15, 2012, a Maricopa County Superior Court grand jury charged Petitioner
on: five counts of sexual conduct with a minor, each a Class 2 felony; nine counts of sexual
abuse, eight of which were charged as Class 3 felonies and one of which was charged as a
Class 5 felony; and four counts of molestation of a child, each a Class 2 felony. (Doc. 45-
1 at 4-10) Each of these eighteen counts was charged as a dangerous crime against children.
(Id.) These counts related to four alleged victims: T.Y., A.Y., C.S., and R.F. (Doc. 45-3 at
75) Petitioner pled not guilty and was tried before a jury. (Id.) Some of the charges were
dismissed during the trial. (Id. at 75-76) On the remaining charges:

[a]fter considering the evidence and the parties’ closing arguments, the jury

* returned verdicts finding [Petitioner] guilty of two counts of sexual abuse as
to C.S., five counts of sexual abuse as to T.Y., one count of molestation of a
child as to T.Y., and two counts of sexual conduct with a minor as to T.Y.,
but found him not guilty of one count of sexual conduct with a minor as to
T.Y. The jury further found [Petitioner] not guilty of several counts related
to AY.

(Id. at 77)
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In September 2013, Petitioner was sentenced by the superior court on Counts 7
through 11 and 13 through 17. (Doc. 45-1 at 206-207) He was sentenced to the presumptive |
term on each of the ten counts, which sentences were ordefed to run consecutively, for a
total term of 92 years. (Id.) Petitioner filed a timely notice of appeal. (/d. at 220)

C.. Direct Appeal Action

In May 2014, appointed counsel filed an opening brief pursuant to Anders v.
California, 386 U.S. 738 (1967) and State v. Leon, 104 Ariz. 297, 451 P.2d 878 (1969),
stating they were unable to identify an arguable, nénfrivolous question of law. (Doc. 45-1
at 222-231) Petitioner filed a pro per supplemental brief in June 2014. (/d. at 244-253)
Petitioner argued judicial bias by the trial court, insufficient verdict forms and jury

instructions, the court’s improper amendment of a count of the indictment, and

prosecutorial misconduct. (/d.) Petitioner also filed a motion for in camera review of state
Child Protective Services records for a determination on whether the records contained
Brady® materials. With permission from the superior court, Petitioner filed 2 supplemental
pro per opening brief. (Doc. 45-2 at 7-51) His briefing addressed his arguments: (1) that

" he was innocent; (2) “judicial bias and or misconduct (erroneous jury instructions and

verdict forms)”; (3) prosecutorial misconduct by “using leading questions, knowingly
putting the state’s witnesses on the stand to commit perjury[,] not providingv the defense
with Brady material”; and ineffective assistance of counsel. (/d. at 7) '

In September 2014, the court of appeals ordered suppleméntal briefing on whether,
in light of the jury’s not guilty verdict on Count 11, Petitioner’s conviction and sentence
on Count 13 was fundamental error given that the verdict form for Count 13 described
“Sexual Conduct with a Minor ([T.Y.] to wit: same incident as Count 11 — [Petitioner] had
victim masturbate his penis).” The parties filed the supplemental briefs on October 14,
2014. (Id. at 85-91, 97-111) Petitioner filed three additional pro per supplemental briefs in
the court of appeals. (/d. at 56-83, Doc. 45-3 at 2-11, 13-71)

4 Brady v. Maryland, 373 U.S. 83 (1963).

- - SR S —
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In a memorandum decision filed on June 16, 2015, the Arizona Court of Appeals
affirmed Petitioner’s convictions and sentences except it vacated the conviction and
sentence for the Count 13 offensé, which had been the subject of the supplemental briefing
ordered by the court. (Doc. 45-3 at 74-86) The court of appeals addressed Petitioner’s
arguments respecting his grand jury proceedings, the effectiveness of his trial counsel, the
jury composition, alleged prosecutorial misconduct, the trial court’s amendment of the
indictment, jury instructions and verdict forms, the sufficiency of the evidence on
Petitioner’s convictions, the legality of his sentences, and alleged-judicial bias. (Id.) On
petition for review (Id. at 88-120), the Arizona Supreme Court denied the petition without
comment (Id. at 122).

D.  Rule 32 Post-Conviction Relief Actions

1. Initial Post-Conviction Relief petition

Petitioner timely filed a Notice of Post-Conviction Relief (“PCR”) on February 16,
2016. (Doc. 45-3 at 124-126) Petitioner’s appointed counsel filed a notice of completion
of PCR review and stated he did not “believe that a sufficient factual or legal basis exist[ed]
upon which to ground a good faith Rule 32 claim” and requested an extension to permit
Petitioner to file a supplemental petition pro per. (Id. at 128-129). The superior court ﬁled
Petitioner’s pro per supplemental brief in August 2016. (Doc. 45-4 at 2-32) Petitioner
argued he was eligible for relief based on: his actual innocence; prosecutorial misconduct
for failure to disclose Child Protection Services reports and the use of perjured witness
testimony; ineffective assistance of counsel for failure to object to the prosecution’s
misconduct or to adequately investigate; ineffective assistance of counsel with regard to

jury instructions, verdict forms and Petitioner’s sentencing hearing; the suppression of

“evidence by the state; the use of perjured testimony at trial; newly-discovered evidence that

would require the court to vacate his convictions and sentences; obstruction by the state of
Petitioner’s right to appeal; insufficiency of the evidence; violation of his Brady rights; and
violation of his constitutional guarantees to a fair trial. (/d. at 2-3, 5-29)

In its November 2016 ruling, the superior court found precluded under Arizona Rule

~ of Criminal Procedure 32.2(a) Petitioner’s claims of: (1) prosecutorial misconduct; (2)
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violation of fundamental fairness of trial proceedings; (3) unconstitutionally suppressed
evidence; (4) perjured testimony; (5) the violation of constitutional rights; (6) insufficiency
of the evidence; (7) the failure to disclose exculpatory evidence under Brady; (8) the lack
of credibility of witnesses; (9) “flawed” grand jury proceedings; (10) the use of improper
Rule 404(b) evidence; and improper closing argument by the prosecution. (Doc. 45-5 at
72) The superior court held that these claims had been considered and decided by the
Arizona Court of Appeals on direct appeal. (Id.) The superior court also found that

Petitioner’s claim of obstruction by :the prosecution of his right to appeal was -

I unsubstantiated because Petitioner had not provided any basis for this claim. (/d.)

Petitioner arglied that after trial he had obtained newly-discovered evidence relating
to Child Protective Services (“CPS™), school, and Section 8 records as well as his divorce
decree and Facebook posts related to his ex-wife, A.A. (Doc. 45-5 at 61-63) The superior
court rejected Petitioner’s newly-discovered evidence claims pursuant to Arizona Rule of
Criminal Procedure 32.1(e), finding that Petitioner did not establish that:

(1) [t)he newly discovered evidence is material; (2) [tlhe evidence was
discovered after trial or sentencing; (3) [d]ue diligence was exercised in
discovering material facts; (4) [t]he evidence is not merely cumulative or
impeaching, unless the impeachment evidence substantially undermines
testimony that was of critical significance at trial; and (5) [tlhe new evidence,
if introduced would probably change the verdict or sentence.

(Id. at 72) The supérior court listed Petitioner’s ineffective assistance of counsel claims as

~ follows:

counsel’s (1) Alleged failure to inform the judge of prosecutorial misconduct

~ and move for a mistrial; (2) Alleged failure to object to nondisclosure; (3)
Alleged failure to conduct an adequate investigation and present an alibi
defense; (4) Alleged failure to effectively cross-examine witnesses; (5)

" Alleged failure to bring in corroborative evidence of defense witness
testimony; (6) Alleged failure to argue that the statute of limitations had
tolled; (7) Alleged failure of appellate counsel to file notice of appeal; (8)
Alleged failure to prepare for the 404(b) hearing; (9) Alleged failure to
request jury instruction of defense theory of case; (10) Alleged failure of
allowing erroneous verdict forms to be presented to the jury; (11) Alleged
ineffective assistance of counsel at sentence; (12) Alleged failure of appellate

5 Section 8 records involve A.A.’s involvement in low-income housing.

LT -..17 PURPRTSp
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counsel to argue that the trial court improperly considered [Petitioner’s]
claim of innocence as lack of remorse; (13) Alleged failure to impeach
victim; (14) Alleged ineffective assistance during the Simpson hearing; and
(15) Alleged failure to challenge the grand jury indictment.

(Id. at 72-73)
The superior court addressed the two-pronged Strickland standard for a finding of

constitutionally ineffective assistance of counsel. (/d. at 73, citing Strickland, 466 U.S. at

687-89)) The court emphasized the Sﬁpreme Court’s jurisprudence requiring a “’strong
presumption that counsel’s conduct falls within the wide range of reasonable professional
assistance’” and that a finding of prejudice depends on a showing of “’a reasonable
probability that, but for counsel’s unprofessional érrors, the result of the proceeding would
have been different.”” (Id., citing Strickland, 466 U.S. at 694) The court concluded that

Petitioner had failed “to establish any of his ineffective assistance claims. [Petitioner] has

not demonstrated that trial counsel nor appellate counsel were deficient. Further,

[Petitioner] has not demonstrated prejudice.” (Id.)

- The ‘superior court concluded Petitioner had not raised any colorable claims for
relief in his PCR action and dismissed it. (/d.) In December 2016, Petitioner filed a petition
for review in ﬂié Arizona Court of Appeals. (Id. at 75-93) The court of appeals granted
review and denied relief, holding that Petitioner had not met his burden to establish the
superior court abused its discretion when‘ it denied his PCR petition. (Id. at 102) The
Arizona Supreme Court denied Petitioner’s petition for review of the court of appeals’
decision. (Id. at 100) | '

2. Petitioner’s May 2017 PCR action
Petitioner filed a Notice of Post-Conviction Relief in May 2017 asserting an
exception to the timeliness requirements of Rule 32 based on his assertion pursuant to Rule
32.1(g) that that there had been a significant change in the law impacting Arizona Revised
Statutes (“A.R.S.”) §§ 13-1404, 13-1407, and 13-1410 which, if found applicable to his
case, would likely overturn his convictions or sentences. (Doc. 45-5 at 105-106) Petitioner
relied on the order in May v. Ryan, 245 F. Supp. 3d 1145, 1164 (D. Ariz. 2017), in which

District Judge Wake held that the burden-shifting inherent in A.R.S. § 13-1410 from the

e e o e
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state to the defendant to show a lack of sexual intent “violates the Fourteenth Amendment’s
guarantees of due process and of proof beyond a reasonable doubt.” Petitioner further
argued appointed counsel in his initial PCR action was ineffective for not arguing the issue
addressed in May v. Ryan. (Id. at 107) Petitioner reiterated these arguments in his petition
for PCR. (/d. at 108-122)

The superior court filed its ruling in August 2017 summarily dismissing the May
2017 PCR action and found Petitioner had failed to raise any colorable claims for relief.

(Id. at 149-150) The court determined that Petitioner’s claims were precluded pursuant to

Rule 32.2(a)(3) because he did not raise his challenge to A.R.S. sections 13-1404, -1407, .

or -1410 on direct appeal, and did not raise his ineffectiveness of counsel claim on this
ground in his initial PCR action. (Id. at 150) The superior court further declared that even
if .

[Petitioner’s] claims were not legally precluded; [Petitioner] has not

established that May v. Ryan presents a significant change in the law . . . that

is retroactively applicable to [Petitionér’s] case. Further, assuming arguendo

that May v. Ryan applies to [Petitioner’s] case, [Petitioner] has not

established the likelihood of a different outcome. This is especially true given

[Petitioner’s] testimony that he did not have any sexual contact with the

victims. ‘
(Id.) Petitioner filed a motion for reconsideration with the superior court (/d. at 152-158)
which it denied without comment (Id. at 160).

3. Petitioner’s October 2017 PCR action

In October 2017, Petitioner filed another notice of PCR (Doc. 45-5 at 162-166) and
pro per brief (Id. at 167-173) contending there existed a newly-discovered material “fact”
that one of the statutes under which he had been sentenced, “A.R.S. § 13-604 in its entirety
was recognized as unconstitutional.” (Id. at 162-173) He also argued that his sentences had
been in error and his counsel was ineffective for not challenging his sentences. (/d.)

The superior court held that Petitioner’s third PCR action was untimely and
successive. (Id. at 175) It found that Petitioner’s argument that A.R.S. § 13-604 had
allegedly been found unconstitutional was a newly-discovered legal, not factual, argument

that would not support relief under Arizona Rule of Criminal Procedure 32.1(e) and that in
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1l any case Petitioner had not “demonstrated reasonable diligence in brmgmg this issue to the
2{l Court’s attention.” (Id. at 177) Regarding Petitioner’s argument that the alleged
3| unconstitutionality of A.R.S. § 13-604 represented a significant change in the law and
4| would therefore bar preclusion of his untimely claim under Rule 32.1(g), the superior court
5] rejected the argument on “multiple levels.” (/d. at 177-178) The superior court concluded
6 that Petitioner’s “Rule 32. 1(e) and Rule 32.1(g) claims are more properly characterized as
7| claims under 32.1(a) and Rule 32.1(c)[,]” which could not be raised in an untimely and
8|l successive Rule 32 proceeding. (Id. at 176-177) The superior court further rejected
9]l Petitioner’s ineffective assistance of counsel'claims pursuant to Arizona Rule of Cﬁminal
10| Procedure 32.2(a)(2) because he could have raist the claims in a prior PCR action. (Id. at
11| 176) |
121 On petition for review, the Arizona Court of Appeals granted review and denied
13| relief, finding that Petitioner had failed to show the superior court abused its discretion.
14 E. Petitioner’s Habeas Claims
15 - Petitioner broadly asserts thirteen grounds for relief in the Petition. (Doc. 33) Under
16| Grounds 1, 2, 5 and 10, Petitioner alleges sub-claims, a number of which he did not exhaust
17] in state court. In other instances, Pgtitionef alleges the same sub-claim under more than
18]l Ground. Accordingly, Respondents have identified 38 claims or sub-claims and have
19| addressed them individually. The undersigned recognizes the necessity of reviewing the
20| sub-claims under Grounds 1, 2, 5, and 10 individually and adopts Respondents’
21| identification of sub-claims. Broken down by sub-claims where necessary, the Petition
22| asserts the following grounds for relief. |
23 Ground 1: Petitioner argues his constitutional due process rights under the Fifth,
24{ Sixth, and Fourteenth Amendments were violated when the prosecution committed
25| prosecutorial misconduct by: '
26 'Ground 1(a) — violating its duty to disclose exculpatory evidence under Brady v.
27 Maryland,
28
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- Ground 1(b) — improperly eliciting false testimony by a government witness through
leading questions and then failing to correct the false testimony (/d.); and

Ground 1(c) — relying on false or perjured testimony in closing argument. (Doc. 33

at 6)

Ground 2: Petitioner contends that his due process protections under the Fifth and
Fourteenth Amendments and his right to effective assistance of counsel under the Sixth
Amendment were violated when trial counsel: |

Ground 2(a) — failed to investigate where Petitioner’s victims lived during the time

of the charges against Petitioner or otherwise investigate for evidence to impeach

the prosecution’s witnesses or evidence to support defense witness testimony;

Ground 2(b) — failed to consult with an expert or have an expert testify at trial;

Ground 2(c) — did not object when the superior court amended the indictment to

conform to the evidence;- |

. Ground 2(d) — did not object to Petitioner’s alleged illegal sentence;

Ground 2(e) — allowed erroneous jury instructions;

Ground 2(f) — allowed erroneous verdict forms; and

Ground 2(g) — refused to file a notice of appeal. _
(Doc. 33 at 7) Petitioner alleges the same constitutional protections were violated when
his: ' '

Ground 2(h) — appellate counsel filed an Anders brief when there were colorable
claims to assert; and
Ground 2(i) — PCR counsel filed an Anders brief although substantial claims could
have been presented. '
d.) _
Ground 3: Petitioner asserts his due process rights under the Fifth, Sixth, and |
Fourteenth Amendments were violated when the trial court amended the indictmient during
a Rule 20 hearing to conform the indictment to the evidence. (/d. at 8)
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Ground 4: Petitioner contends his due process rights under the Fifth, Sixth, and
Fourteenth Amendments were violated when a state official failed to disclose exculpatory
and impeachment evidence. (1d. at 9)

Ground S: Petitioner avers judicial error violating his due process right to a fair trial
pursuant to the Fifth and Fourteenth Amendments when the superior court judge:

Ground 5(a) - pennitted»erroneous verdict forms to go to the jury;

Ground 5(b) — failed to give a jury instruction on the defense theory of the case;

Ground 5(c) — improperly amended the indictment to conform to the evidence;

Ground 5(d) - failed to give a jury instruction on defenses for sexual misconduct;

Ground 5(e) — allowed the jury to consider perjured and hearsay testimony during

deliberaﬁon; and |

Ground 5(f) — sentenced him to an illegal sentence.

(Id. at 10) Additionally, Petitioner contends that in his PCR actions, the superior court:

Ground 5(g) — did not grant him an evidentiary hearing;

Ground 5(h) — did not consider Petitioner’s new evidence;

Ground 5(i) — failed to consider Petitioner’s ineffective of assistance of counsel

claim; and

Ground 5(j) — did not compel the prosecution to disclose exculpatory evidehce.

Ground 6: Petitioner argues his sentences were illegal in violation of his Fifth and
Fourteenth Amendment due process rights and of his “right to have the jury determihation
to enhance [his] sentence from a nondangerous to dangerous in the first or second degree.”
(Id. at 11) ,

Ground 7: Petitioner asserts his grand jury indictment was “fatally flawed” and
violated his rights under the Fourth, Fifth, Sixth, and Fourteenth Amendments. (Id. at 12)

-Grdund 8: Petitioner contends his rights under the Fourth, Fifth, Sixth, and -
Fourteenth Amendments were violated when he was convicted pursuant to A.R.S. §§ 13-
1404, -1405, 1407, and -1410 without the state proving sexual intent. (/d. at 13)

ROV,
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Ground 9: Petitioner clain_ls his Fourth, Fifth, Sixth, and Fourteenth Amendment
rights were violated by the use of erroneous verdict forms that omitted a timeline, the actus
rea, and the location of the crimes alleged. (Id. at 14)

‘Ground 10: Petitioner alleges violation of his Fourth, Fifth, Sixth, and Fourteenth
Amendment rights by the use of erroneous jury instructions that were improper because
the instructions:

Ground 10(a) — did not include the defenses for sexual offenses;

Ground 10@) — did not include the defense theory of the case;

Groﬁnd 10(c) — did not inform jurors that that the state was required to prove the

essential elements of the crimes charged beyond a reasonable doubt;

Ground 10(d) - misled jurors into concluding that Petitioner “did not present any

evidence”;

Ground 10(e) — permitted jurors to consider hearsay statements during deliberation;

Ground 10(f) — in effect “lowered the state’s burden of proof”; and

Ground IO(g) — violated Petitioner’s right to a complete defense.

(d. at 15) | , .

Ground 11: Petitioner érgues his due process rights under the Fifth and Fourteenth
Amendments were violated because the statute of limitations had expired. (/d. at 16)

Ground 12: Petitioner asserts his Fourth, Fifth, Sixth, and Fourteenth Amendment
rights were violated by a fundamentally unfair judicial process under which false testimony
was used to obtain his indictment, hold him without bail, and convict him, while the state
“refuse[d] to disclose the exculpatory evidence which will prove [his] actual innocence.’.’.
(Id. at 17)

Ground 13: Petitioner argues his Fifth and Fourteenth Amendment due process
rights have been violated by his conviction and sentences in the face of his actual
innocence. (Id. at 18) ‘

Respondents urge the Court to dismiss the Petition and deny relief on Grounds 1(c),
2(b) through (d), 2(h), 2(i), 5(f) through (j), 6, 7, 8, and 11 as procedurally defauited. (Doc.
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45 at 4) They further ask the Court to deny relief on Grounds 2(i), 3, 5(c), 5(g) through
5@), 6, 7, 11, and 13 the basis of federal habeas non-cognizability. (Id.) Additionally,
Respondents argue that Grounds 1(a), 1(b), 2(a), 2(e) through 2(h), 4, S(a); 5(b), 5(d), 5(e),
9, 10(a) through 10(g), and 12 should be denied and dismissed as without merit. (Id.)
II. LEGAL FRAMEWORK ‘
A.  Exhaustion of Remédies and Procedural Default
A state prisoner must properly exhaust all state court remedies before this Court

may grant an application for a writ of habeas corpus. 28 U.S.C. § 2254(b)(1), (c); Duncan
v. Henry, 513 U.S. 364, 365 (1995); Coleman v. Thompson, 501 U.S. 722, 731 (1991).
Arizona prisoners properly exhaust state remedies by faiily presenting claims to the
Arizona Court of Appeals in a procedurally appropriate manner. O Sullivan v. Boerckel,
526 U.S. 838, 843-45 (1999); Swoopes v. Sublett, 196 F.3d 1008, 1010 (9* Cir. 1999).
Arizona’s “established appellate review processes” consist of a direct appeal,an(_l a PCR
proceeding. See Ariz. R. Crim. P. 31, et. seq. and Rule 32, et. seq.; see also Roettgen v.
Copeland, 33 F.3d 36, 38 (9th Cir. 1994) (“To exhaust one’s state court rerhedies in
Arizona, a petitioner must first raise the claim in a direct appeal or collaterally attack his
conviction in a petition for post-conviction relief pursuant to Rule 32.”).

~ To be fairly presented, a claim must include a statement of the operative facts and
the specific federal legal theory. Baldwin v. Reese; 541 U.‘S. 27, 32-33 (2004); Gray v.
Netherland, 518 U.S. 152, 162-63 (1996); Hiivala v. Wood, 195 F.3d 1098, 1106 (9th Cir.
1999) (“The mere similarity between a claim of state and federal error is insufficient to
establish exhaustion.”). A claim can also be subject to an express or implied procedural
bar. Robinson v. Schriro, 595 F.3d 1086, 1100 (9t Cir. 2010). An express procedural bar
exists if the state court denies or dismisses a claim based on a p‘ro_cedural-bar “that is both
‘independent’ of the merits of the federal claim and an ‘adequate’ basis for the court’s
decision.” Harris v. Reed, 489 U.S. 255, 260 (1989); Stewart v. Smith, 536 U.S. 856, 860
(2002) (Arizona’s “Rule 32.2(a)(3) determinations are independent of federal law because

they do not depend upon a federal constitutional ruling on the merits”); Johnson v.
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1| Mississippi, 486 U.S. 578, 587 (1988) (“adequate” grounds exist when a state strictly or
2| regularly follows its procedural rule). An implied procedural bar exists if a claim was not
31| fairly presented in state court and ﬁo state remedies remain available to the petitioner.
4| Teaguev. Lane, 489 U.S. 288, 298-99 (1989); Rose v. Lundy, 455 U.S. 509, 519-20 (1982);
5| Beatyv. Stewart, 303 F.3d 975, 987 (9% Cir. 2002).
6 * This Court may review a procedurally defaulted claim if the petitioner can
7| demonstrate either: (1) cause for the default and actual prejudice to excuse the default, or
8]l (2) a miscarriage of justice/actual innocence. Schiup v. Delo, 513 U.S. 298, 321 (1995);
9| Coleman, 501 U.S. at 750; Murray v. Carrier, 477 U.S. 478, 495-96 (1986). “Cause” is
10|l something that “cannot be fairly attributable” to a petitioner, and a petitioner must show
11} that this “objective factor external to the defense impeded [his] efforts to comply with the
12| State’s procedural rule.” Coleman, 501 U.S. at 753 (citation and internal quotation marks
13}l omitted). To establish prejudice a “habeas petitioner must show ‘not merely that the errors
14 || at... trial created a possibility of prejudice, but that they worked to his actual and substantial |
15| disadvantage, infecting his entire trial with error of éonstitutional dimensions.’” Murray, !
16]| 477 U.S. at 494 (quoting United States v. Frady, 456 U.S. 152, 170) (1982) (emphasis in :
17 6riginal). “Sucha showing of pervasive actual prejudice can hardly be thought to constitute
18| anything other than a showing that the prisoner was denied ‘fundamental fairness’ at trial.”
19 Id.
20 The miscarriage of justice exception to procedural default “is limited to those
211l extraordinary cases where the petitioner asserts his [actual] innocence and establishes ihat
22 || the court cannot have confidence in the contrary finding of guilt.” Johnson v. Knowles, 541
231 F.3d 933, 937 (9* Cir. 2008) (emphasis in original). To pass through the actual
24| innocence/Schiup gateway, a petitioner must establish his or her factual innocence of the
25 cﬁme and not mere legal insuffiéiency. See Bousley v. U.S., 523 U.S. 614, 623 (1998);
26| Jaramillo v. Stewart, 340 F.3d 877, 882-83 (9th Cir. 2003). A petitioner “must show that
27| it is more likely than not that no reasonable juror would have convicted him in the light of
28 || the new evidence.” McQuiggin v. Perkins, 569 U.S. 383, 399 (2013) (quoting Schlup, 513
e et e S S S -
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U.S. at 327)). “To be crediblé, such a claim requires petitioner to support his allegﬁtions of
constitutional error with new reliable evidénce—~whether it be exculpatory scientific
evidénce, trustworthy eyewitness accounts, or critical physical evidence.” Schlup, 513 U.S.
at 324. See also Lee v. Lampert, 653 F.3d 929, 945 (9th Cir. 2011); McQuiggin, 569 U.S.
at 399 (2013) (explaining the significance of an “[u]nexplained delay in presenting new
evidence”). Because of “the rarity of such evidence, in virtually every case, the allegation
of actual innocence has been summarily rejected.” Shumway v. Payne, 223 F.3d 982, 990
(9th Cir. 2000) (citing Calderon v. Thomas, 523 U.S. 538, 559 (1998)).

B. Ineffective assistance of counsel

Under clearly established Federal law on ineffective assistance of counsel, a
petitioner must show that his counsel’s performance was both (a) objectively deficient and
(b) caused him prejudice. Strickland v. Washington, 466 U.S. 668, 687 (1984). Under
federal habeas review, this results in a “doubly deferential” review of counsel’s
performance. Cullen v. Pinholster, 563 U.S. 170, 190 (2011) (explaining thatina 28 U.S.C.
§ 2254 case, deference is due both to defense counsel’s performance and to the state court’s
ruling). The Court has discretion to determine which Strickland prong to apply first.
LaGrand v. Stewart, 133 F.3d 1253, 1270 (9 Cir. 1998). A habeas court reviewing a claim
of ineffective assistance of counsel must determine “whether there is a reasonable
argument that counsel satisfied Strickland’s deferential standard, such that the state court’s
rejection of the ineffective assistance of counsel claim was not an unreasonable application
of Strickland. Relief is warranted only if no reasonable jurist could disagree that the state
court erred.” Murray v. Schriro, 746 F.3d 418, 465-66 (9" Cir. 2014) (internal citations
and quotations omitted).

C. 28U.S.C. § 2254 - legal standard of review

On habeas review of claims adjudicated on the merits in a state court proceeding,
this Court can only grant relief if the petitioner demonstrates prejudice because the

- adjudication of the claim either “(1) resulted in a decision that was contrary to, or involved

an unreasonable application of, clearly established Federal law, as determined by the

e e - B -




O 00 N1 AN L bW N

N N [ P e e e e = e ey

——— e+ b s g A

Case: 2:18-cv-01907-ROS Document59  Filed 03/11/20 Page 17 of 52

Supreme Court of the United States; or (2) resulted in a decision that was based on an
unreasonable determination of the facts in light of the evidence presented in the State court
proceeding.” 28 U.S.C. § 2254(d). This is a ““highly deferential standard for evaluating
state court rulings’ which demands that state court decisions be given the benefit of the
doubt.” Woodford v. Visciotti, 537 U.S. 19, 24 (2002) (per curiam) (quoting Lindh v.
Murphy, 521 U.S. 320, 333 n. 7 (1997)). In making this determination, a federal court
“looks to the last reasoned state court decision to address the claim,” White v. Ryan, 895
F.3d 641, 665 (9th Cir. 2018) (citing Wilson v. Sellers, _ U.S. __, 138 S. Ct. 1188, 1192
(2018)). -

Under the “unreasonable application” prong of § 2254(d)(1), a federal habeas court
may grant relief where a state court “identifies the correct ,govéming legal rule from [the
Supreme] Court’s cases but unreasonably applies it to the facts- of the particular ... case” or
“unreasonably extends a legal principle from [Supreme Court] precedent to a new context
where it should not apply or unreasonably refuses to extend that principle to a new context
where it should apply.” Williams v. Taylor, 529 U.S. 362, 407 (2000). For a federal court
to find a state court’s application of Supreme Court precedent “unreasonable” under §
2254(d)(1), the petitioner must show that the state court’s decision was not merely incorrect
or erroneous, but “objectively unreasonable.” Id. at 409. |

The Supreme Court has emphasized that “an unreasonable application of federal
law is different from an incorrect application of federal law.” Id. at 410 -(em‘phasis in
original). Under the Anti-Terrorism and Effective Death Penalty Act (“AEDPA”), “[a]
State court’s determination that a claim lacks merit precludes federal habeas relief so long
as ‘fairminded jurists could disagree’ on the correctness of the state court’s decision.”
Harrington v. Richter, 562 U.S. 86, 101 (2011). Accordingly, to obtain habeas relief from
this Court, Petitioner “must show that the state court’s ruling on the claim being presented
in federal court was so lacking in justification that there was an error well understood and
comprehended in existing law beyond any possibility for fairminded disagreement.” Id. at
103.
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1 With respect to § 2254(d)(2), a state court decision “based on a factual determination
2| will not be overturned on factual grounds unless objectively unreasonable in light of the
3|| evidence presented in the state-court proceeding.” Miller-El v. Cockrell, 537 U.S. 322, 340
4| (2003). A “state-court factual determination is not unreasonable merely because the federal
5| habeas court would have reached a different conclusion in the first instance.” Wood v.
6§l Allen, 558 U.S. 290, 301 (2010). As the Ninth Circuit has explained, to find that a factual
7l determination is unreasonable under § 2254(d)(2), the court must be “convinced that an
8| appellate panel, applying the normal standards of appellate review, could not reasonably
9| conclude that the finding is supported by the record.” Taylor v. Maddox, 366 F.3d 992,

10} 1000 (9th Cir. 2004), abrogated on other grounds by Murray v. Schriro, 745 F.3d 984,

11| 1000 (9th Cir. 2014). “This is a daunting standard—one that will be satisfied in relatively

12| few cases.” Id.

13| III. DISCUSSION

14 A.  Grounds 1(c), 2(b) through (d), 2(h), 2(i), 5(f) through (j), 6, 7, 8, and 11

15| are Procedurally Defaulted o

16 | For the reasons provided below, the undérsigned recommends the Court find that

17| Grounds 1(c), 2(b), 2(c), 2(d), 2(h), 2(i), 5(g) through 5(j), all but one sub-claim under

18| Ground 7, and Ground 11 are technically exhausted and procedurally defaulted, and that

19] Grounds 5(f), 6, and 8 are procedurally defaulted under an express procedural bar.

20 1. Ground 1(c)

Under Ground 1(c), Petitioner alleges that the prosecution “relied on false/perjured

[\®]
u—y

22|l testimony in its closing argument.” (Doc. 33 at 6) Respondents declare that Petitioner failed
23l to raise this claim of prosecutorial misconduct on direct review in the Arizona Court of
24| Appeals, and that when he initially raised this claim on PCR review, the superior court
25|l found the claim was precluded pursuant to Rule 32.2(a)(2). (Doc. 45 at 19) Respondents
26 || are correct that Petitioner did not assert this claim on direct review. (See Doc. 45-1 at 244-
271 253; Doc. 45-2 at 7-51, 56-65; Doc. 45-3 at 2-11, 13-71) However, when Petitioner asserted
28| this claim in his initial PCR action (Doc. 45-4 at 12; Doc. 45-5 at 63), the superior court
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found that Petitioner’s claims of ﬁrosecutorial misconduct were precluded under Rule
32.2(a)(2) “as they have been ruled upon by the Court of Appeals.” (Id. at.72) Because
Petitioner did not raise his Ground 1(c) claim in his direct appeal, this claim had not been
expressly precluded under Rule 32.2(a)(2) as “finally adjudicated on the merits in an
appeal.” Ariz. R. Crim. P. 32.2(a)(2). Instead, the claim is technically exhausted and
procedurally defaulted under Rule 32.2(a)(3) because Petitioner 'could have, but did not,
raise the claim oﬁ direct appeal and the state court “to which [Petitioner] would be required

~ to present his claim[] in order to meet the exhaustion requirement would now find the

claim([] procedurally ba}‘red.” Coleman, 501 U.S. at 735 n.1.
2. Grounds 2(b), 2(c), 2( d), 2(h), and 2(i)

Respondents assert that Petitioner’s ineffective assistance of couﬁsel grounds
identified herein as Grounds 2(b), 2(c), 2(d), 2(h), and 2(i) are procedurally defaulted
because either they were not raised in state court or because the state court recognized an
express procedural bar to asserting the claim in a subsequent PCR action. (Doc. 45 at 19-
21) '

In Petitioner’s Ground 2(b) clailﬁ, he argues that trial counsel “did not consult with
an expert or have an expert testify ét [Petitioner’s] trial.” (Doc. 33 at 7) In Ground 2(c),
Petitioner contends his trial counsel was ineffective for not objecting when the superior
court “improperly amended the indictment to conform to the evidence.” (Doc. 33 at 7)
Under Ground 2(d), Petitioner asserts trial counsel provided ineffective assistance of
counsel when counsel failed to challenge Petitioner’s allegedly illegal sentence. (Id.)
Petitioner’s Ground 2(h) claim is that his counsel on direct appeal was ineffective “for
filing an Anders brief when there were arguable issues that could have been presented to
the court.” (Id.) In Ground 2(i), Petitiéner argues his PCR counsel “provided ineffective
assistance for fiiing an Anders briefS when there [were] substantial claims which could
have been presented.” (Id.) ' | | ,

Petitioner did not raise any of the claims he argues in Grounds 2(b), (©), 2(d), 2¢h),

6 Undersigned assumes Petitioner intends to assert that his PCR counsel was ineffective for
filing a notice of completion pursuant to Arizona Rule of Criminal Procedure 32.4(c)(2).

——— 19~ SR
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or 2(i) in his initial PCR action filed in February 2016. (Doc. 45-4 at 17-32)7 Accordingly,
these claims were precluded under Arizona Rule of Criminal Procedure 32.2(a)(3). (See
Doc. 45-5 at 150; Id. at 176) Further, pursuant to Arizona Rule of Criminal Procedure 324,
it is too late for Petitioner to return to superior court to assert the issues raised in these
claims. The claims identified as Grounds 2(b), 2(c), 2(d), 2(h), and 2(i) are technically
exhausted and procedurally defaulted. ”
3. Grounds 5(f), 5(g), 5(h), 5(i), 5(j) and Ground 6
In Ground 5(f), Peﬁﬁoner argues the trial court violated his Fifth and Fourteenth
Amendment rights to a fair trial by imposing an illegal sentence. (Doc. 33 at 10) Under-
Ground 6, Petitioner complains his Fifth and Fourteenth Amendment due process rights
were violated when the trial court sentenced him to an enhanced sentence without a finding
of aggravating factors by the jury. (/d. at 11) Petitioner did not assert these arguments on
direct appeal. (Doc. 45-1 at 244-253; Doc. 45-2 at 7-51, 56-65; Doc. 45-3 at 2-11, 13-71)
As found'by the superior court when Petitioner.attém;")ted to raise in his third PCR action
.claims that the trial court had “efroneously épplied the sentencing statutes to his
convictions and sentenced Petitioner to unéonstitutional penalties,” relief on such claims
was precluded because the claims could have been raised on direct appeal. (Doc. 435-5 at
175-176) Thus, Grounds 5(f) and 6 were expressly precluded by application of a procedural
bar. | '
Under Ground 5(g), Petitioner argues the PCR court erred by not giving him an
evidentiary hearing. (/d. at 10) His Ground 5(h) claim is based on the claim that the PCR
" court did not consider his “new evidence.” (Id.) Petitioner asserts in Ground 5(i) that the
PCR court did not consider his ineffective assistance of counsel claim, and in Ground 5G)

that the PCR court did not compel the state to-disclose exculpatory evidence. (Id.y

7 In Petitioner’s Amended Pro Per Brief he further states that his trial counsel provided
ineffective assistance of counsel when he: (1) failed to consult with an expert and was
thereby unable to establish any defense; (2) failed to instruct the investigator Petitioner’s
family hired on the type of evidence that would be important to Petitioner’s defense; and
(3) déclined to present the investigator as a witness at trial. (Doc. 34 at 22-24) Petitioner
did not assert either these details or his more general Ground 2(b) claim in his initial PCR
action in state court. (Id. at 19-21)
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However, Petitioner did not raise these arguments in any of his three PCR actions. (Doc.
45-4 at 2-32; Doc. 45-5 at 104-122, 162-173) Accordingly, each of Petitioner’s claims
presented under Grounds S(g) through 5(j) is technically exhausted and procedurally
defaulted.
4. Ground7

In Ground 7, Petitioner contends that the grand jury indictment was flawed and
violated his rights under the Fourth, Fifth, Sixth, and Fourteenth Amendments because: (1)
it did not provide him “with clear notice of the charges that [he] had to defend against; (2)
the indictment was [duplicative] for charging two offenses in the same count; (3) the

timeline regarding his offenses was “too broad to allow [him] to prepare a defense”; and

| (4) the indictment was “obtained by the use of false testimony.” (Doc. 33 at 12) Petitioner

argued on direct appeal only the fourth claim, that his indictment was based on the
prosecution’s presentation of perjured testimony. (Doc. 45-1 at 244-253; Doc. 45-2 at 7-
51, 56-65; Doc. 45-3 at 2-11, 13-71) Accordingly, - Petitioner’s Ground 7 arguments
identified under (1) through (3) above are technically exhausted and procedurally defaulted
for Petitioner’s failure to raise them on direct appeal and because he is time-barred from
returning to state court to present such claims. As is explained below in Section II(B)(1),
Petitioner’s claim that the indictment was obtained through the use of false testimony is
not a cognizable claim in federal habeas review.
5. Ground8

Petitioner’s Ground 8 argument is that his Fourth, Fifth, Sixth and Fourteenth
Amendment rights were violated by his convictions on charges under A.R.S. §§ 13-1404,
13-1405, and 13-1410 and the defenses prov1ded under A.R.S. § 13-1407 because his

convictions did not require the state to prove Petitioner’s sexual intent. (Doc. 33 at 13; Doc.

34 at 54-61) Petitioner did not raise this claim in his direct appeal. (Doc. 45-1 at 244-253;

Doc. 45-2 at 7-51, 56-65; Doc. 45-3 at 2-11, 13-71) In his initial pro per supplemental brief -

Petitioner contended that the trial court erred when she left out of jury instructions the

phrase “with the intent to arouse or gratify the sexual desire of any person” in the context
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of the definition of Z‘scxual contact.” (Doc. 45-1 at 248; Doc. 45-2 at 26, 29, 60; Doc. 45-
3 at 33, 36) Nowhe;'e on direct appeal or in his first PCR action did Petitioner contend that
- §8§ 13-1404, 13-1405, 13-1407, or 13-1410 were unconstitutional or discuss which party
bore the burden of proving sexual intent. Instead, Petitioner first raised this issue in his
second PCR action. (Doc. 45-5 at 106-107) The superior court found Petitioner’s Ground
8 claim precluded for Petitioner’s failure to raise it in his direct appeal, which was an
express procedural bar. (Id. at 150)
6. Ground 11
Under Ground 11, Petitioner argues his Fifth and Fourteentﬁ Amendment due
process rights were violated because the statute of limitations had run on his charges before
he was indicted. (Doc. 33 at 16, Doc. 34 at 67-68) Petitioner did not assert this claim on
direct appeal. (Doc. 45-1 at 244-253; Doc. 45-2 at 7-51, 56-65; Doc. 45-3 at 2-11, 13-71)
Because it is too late for Petitioner to return to state court and argue his Ground 11 claim,
it is technically exhausted and procedurally defaulted. Ariz. R. Crim. P. 32.2(a)(3);
Coleman, 501 U.S. at735n. 1
7. Petitioner fails to establish excuse for procedural default
| As is discussed above, Grounds 1(c), 2(b) through (d), 2(h), 2(1), 5(f) through (j), 6,

 three of the four sub-claims under 7, and Grounds 8 and 11 are procedurally defauited. As
noted above in Section II(A), this Court may consider these procedurally defaulted claims-

if the petitioner can demonstrate either: (1) cause for the default and actual prejudice to .

excuse the default, or (2) a miscarriage of justice/actual innocence. Schlup v. Delo, 513
U.S. 298, 321 (1995); Coleman, 501 U.S. at 750.

For claims not adjudicated on the merits in state court, generally federal review is
not available when the claims have been denied pursuant to an independent and adequate
state procedural rule. Coleman v. Thompsbn, 501 U.S. 722, 750 (1991). In Arizona, there
are two avenues for petitioners to exhaust federal constitutional claims: direct appeal and
PCR proceedings. Arizona Rule of Criminal Procedure 32 governs PCR proceedings and

provides that a petitioner is precluded from relief on any claim that could have been raised
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on appeal or in a prior PCR petition. Ariz, R. Crim. P. 32.2(a)(3).

Because Arizona's preclusion rule (Rule 32.2) and time-bar rule (Rule 32.4) are both
“independent” (they do not rely upon a federal constitutional ruling on the merits, Stewart
v. Smith, 536 U.S. 856, 860 (2002)) and “adequate” (they are strictly or regularly followed,
Johnson v. Mississippi, 486 U.S. 578, 587 (1988)), when specifically applied to a claim by
an Arizona court or when precluding a return to state court to exhaust a claim, they
procedurally bar subsequent review of the merits of that claim by a federal habeas court. |
See Stewart v. Smith, 536 U.S. 856, 860 (2002) (finding determinations made under
Arizona's procedural default rule are “independent” of federal law); Beaty v. Stewart, 303
F.3d 975, 987 (9th Cir. 2002) (finding that unexhausted claims were procedurally defaulted
because petitioner was “now time-barred under Arizona law from going back to state
court”); Ortiz v. Stewart, 149 F.3d 923, 931-32 (9th Cir. 1998) (rejecting the argument that
Arizona courts have not “strictly or regularly followed” Rule 32); Carrigef 12 Lew;’s; 971
F.2d 329, 333 (9th Cir. 1992) (en banc) (rejecting the assertion that Arizona courts
application of procedural default rules had been ‘ﬁlnpfedictable and irregular”™); State v.
Mata, 916 P.2d 1035, 1050-52 (Ariz. 1996) (noting that waiver and preclusion rules are
strictly applied in post-conviction proceedings). -

* The Court may review a procedurally defaulted claim if Petitioner can demonstrate
either: (1) cause for the default and actual prejudice to excuse the default, or (2) a
miscarriage of justice/actlial innocence. Schlup, 513 U.S. at 321; Coleman, 501 U.S. at
750; Murray, 477 U.S. at 495-96. Petitioner does not establish cause or actual prejudice for
any of his defaulted claims. Further, the récord does not support a conclusion that Petitioner
could demonstrate he is actually innocent of his convictions based on any new reliéble
evidence and a showing that “it is more likely than not that no reasonable juror would have
conVi_cted him in the light of the new evidence.” McQuiggin v. Perkins, 569 U.S. 383, 399
(2013) (quoting Schlup, 513 U.S. at 327)). Petitioner fails to establish excuse for the
procedural default of Grounds 1(c), 2(b) through (d), 2(h), 2(i), 5(f) through (j), 6, three of
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four sub-claims in 7, and Grounds 8 and 11, and the record provides no reasonable basis
for such excuse to procedural default.

B.  Non-cognizable claims in Grounds 3, 5(c), and 7

1. Grounds 3, 5(c), and Petitioner’s argument regarding false testimony

and his indictment in Ground 7 are not cognizable under federal habeas review

" Respondents assert that Petitioner’s Grounds 2(i), 3, 5(c), 5(g) through S(i),_ 6, 7,
10(f), 11, and 13 are not t_:ognizable claims in federal habeas review. (Doc. 45 at 26-31)
However, because Petitionér’s Grounds 2(i), 5(g) through 5(j), 11, and three of four sub-
claims under Ground 7 are procedurally defaulted without excuse, as is discussed above in
Section III(A) abové, and because Ground 10(f) fails on the merits as set forth below in
Section III(C) below, the undersigned will lnot address Respondents’ cognizability

arguments on these claims. As explained below, Grounds 3, 5(c), and Petitioner’s claim

the indictment was obtained through the use of false testimony in Ground 7 are not.

cognizable under federal habeas review.

in Ground 3, Petitioner contends that the trial court violated his rights under the
Fifth, Sixth, and Fourteenth Amendments when it amended Count 15 of the indictment to
conform to the evidence. (Doc. 33 at 8, Doc. 34 at 31-33) Under Ground 5(c), Petitioner
asserts that his due process rights under the Fifth and Fourteenth Amendments were

violated when the trial court erred by “improperly amending the indictment to conform to

the evidence.” (Doc. 33 at 10) Petitioner’s sole' non-precluded sub-claim under Ground 7
is that his constitutional rights were violated when his indictment was obtained through the
use of false or perjured testimony. (Doc. 33 at 12)

 The factual basis of Petitioner’s claims about.amend_ment of the indictment follow.
At the end of the State’s case, defense counsel requested a directed verdict pursuant to Rule
20 of the Arizona Rules of Cfiminal Procedure. (Doc. 56-4 at 61-67) The parties discussed
Count 14, originally charged in the indictment as Count 15. (/d. at 65-66) Count 14 charged
Petitioner with sexual abuse, a Class 3 felony énd dangerous crime against a child, alleging

that Petitioner “intentiohally or knowingly engaged in any direct or indirect touching,
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fondling, or manipulating of any part of the female breast of [T.Y.], a minor under fifteen
years of age, (to wit: mouth on breast — 61* Avenue and Glendale address) . ...” (Doc. 45- -
1at9) o
The parties addressed T.Y.’s trial testimbny that Petitioner had put his hands on her
breasts but did not put his mouth on her breasts during the incident. (Doc. 56-4 at 65)
Because the parenthetical “to wit” language in Count 14 was inconsistent with T.Y.’s
testimony that Petitioner had touched her breasts with his hands not his mouth, the
prosecution asserted the count properly could be amended. (Jd. at 65-66) The prosecution
argued to the trial court that the “to wit” language was not an element of the crime and that
regardless of whether Petitioner’s mouth or his hands were on T.Y.’s bréasts it would still
be sex abuse under the statutes. (Id. at 65) The prosecution told the trial court that changing
the “to wit” language would merely be a technical change to the count and that the defense
had been on notice about the count because T.Y. discussed this “last incident” during a
forensic interview. (Id. at 65-66) Defense counsel did not object to amendment of the count
but said he left the decision to the court’s discretion. (Id. at 66) The trial court ordered the
count to be amended “to conform with the evidence that has been presented in the case,
and therefore in the parentheses where it says, to wit, the word mouth will be changed to
hands[.]” (Id.) | o
The Arizona Court of Appeals addressed Petitioner’s claim on this issue on state
law grounds, explaining:
Under Ariz. R. Crim. P. 13.5(b), a charge “may be amended ... to correct
mistakes of fact or remedy formal or technical defects(,] ... [and t]he charging
document shall be deemed amended to conform to the evidence adduced at
any court proceeding.” “A defect is formal or technical when its amendment
does not change the nature of the offense or otherwise prejudice the
defendant.” State v. Buccheri-Bianca, 233 Ariz. 324, 329, 1 17 (App. 2013).
An amendment changing the body part that Defendant used to contact T.Y.’s
breasts did not alter the nature of the offense or otherwise prejudice him. See
AR.S. §§ 13-1404 (sexual abuse requires “sexual contact”), —1401(2)
(““Sexual contact’ means any direct or indirect touching, fondling or

manipulating of any part of the ... female breast by any part of the body . . .
. (emphasis added)). Count 15 was therefore automatically deemed

———
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amended to conform with the evidence that Defendant had used his hand to
touch T.Y.’s breasts.v

(Doc. 45-3 at 81)

Petitioner argues the amendment of the count violates his federal consﬁtutional
rights. However, a habeas.petitiéner cannot “‘transform a state law issue into a federal one
merely by asserting a violation of due process.’” Poland v. Stewart, 169 F.3d 573, 584 (9th
Cir. 1999) (quoting Langford v. Day, 110 F.3d 1380, 1389 (9th Cir. 1996)). In Grounds 3
and 5(c), Petitioner essentially challenges the procedures used to amend the indictment,
which involves the interpretation and application of Arizona law and is not cognizable on .
federal habeas corpus review.

Although the Due Process Clause guarantees defendants a fair trial, “it does not
require the States to observe the Fifth Amendment's provision for presentment or
indictment by a grand jury.” Alexander v. Louisiana, 405 U.S. 625, 633 (1972). For this
additional reason, Petitioner’s claims in Grounds 3, 5(c) and his sub-claim under Ground
7 do not provide a basis for federal habeas relief. See Roe v. Baker, 316 F.3d 557, 570 (6th
Cir. 2002) (beyond notice, a claiméd deficiency in a state criminal indictment is not
cognizable on federal collateral review); Bae v. Peters, 950 F.2d 469, 478—79 (7th Cir.
1991) (“Since Bae was not entitled to a grand jury indictment, his claim that the
indictment's amendment deprived him of his right to a grand jury indictment states no
federal claim upon which to grant a writ of habeas corpus.”). See also Goines v. Ryan, No.
CIV 11-2584-PHX-PGR (MHB),'2013 WL 1498909 at *4 (D. Ariz. 2013). For these
‘reasons, Grounds 3, 5(c), and Petitioner’s sub-claim under Ground 7 arguing his indictment
was obtained through false testimony are not cognizable on federal habeas review.

C. Merits review of Grounds 1(a), 1(b), 2(a), 2(e), 2(f), 2(g), 2(h), 4, 5(a),
5(b), 5(d), 5(¢), 9, 10(a) through 10(g), 12, and 13 |

‘As is discussed above, on habeas review of claims adjudicated in a state court
proceeding on the merits, this Court can only grant relief if the petitioner demonstrates

prejtidice because the adjudication of the claim either “(1) resulted in a decision that was

-z s




O 00 N N B W

[\ BN N NN RN N e e e e e e e ek e

et — e RN o s e

Case: 2:18-cv-01907-ROS Document59 Filed 03/11/20 Page 27 of 52

. contrary to, or involved an unreasonable application of, clearly established Federal law, as

determined by the Supreme Court of the United States; or (2) resulted in a decision that
was based on an unreasonable determination of the facts in light of the evidence presented
in the State court proceeding.” 28 U.S.C. § 2254(d). For the reasons set forth below, each
of Petitioner’s claims in Grounds 1(a), 1(b), 2(a), 2(e), 2(f), 2(g), 2(h), 4, 5(a), 5(b), 5(d),
5(e), 9, 10(a) through 10(g), 12, and 13 fails on the merits.
1. Ground 1{a) — Brady claim

In Ground 1(a), Petitioner contends his Fifth, Sixth, and Fourteenth Amendment due
process rights were violated when the “state violated its duty to disclose exculpatory
evidence.” Petitioner explains that the alleged exculpatory evidence he addresses includes
victim C.S.’s Child Protection Services and/or school records indicating with whom C.S.
lived from February 6, 1994, to February 5, 1995. (Doc. 34 at 8) Petitioner says this
evidence would “prove that there was a physical impossibility that [he] could have

" committed the charges against [C.S.]” (Id) Additionally, Petitioner contends the

prosecution failed to “disclose [victim T.Y.’s] school records or [A.A.’s] section 8
records,” which Petitioner asserts would estabhsh a “phys1ca1 nnposs1b111ty that {he] could
have cormmtted the charges against [T Y.] [at] the 61% Ave and Glendale address” between
September 26, 1996 through September 25, 1997. (Id. at 9) Petitioner claims this evidence
would also establish that C.Y. and a police detective gave false testimony and would also
have corroborated the testimony of defense witnesses. (/d. at 8-9)

Petitioner relies on Brady and Giglio v. United States, 405 U.S. 150 (1972) as
support for this Ground 1(a) claim of a disclosure violation. (/d. at 7, 16-17) The Ninth
Circuit instructs that:’ '

There are three elements of a Brady/Giglio violation: “(1) the evidence at
issue must be favorable to the accused, either because it is exculpatory, or
because it is impeaching; (2) that evidence must have been suppressed by the
State, either willfully or inadvertently; and (3) prejudice must have ensued.”
United States v. Williams, 547 F.3d 1187, 1202 (9th Cir. 2008) (quoting
Strickler v. Greene, 527 U.S. 263, 281-82, 119 S. Ct. 1936, 144 L. Ed 2d 286
(1999) (internal quotatlon marks omitted)).
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L} United States v. Kohring, 637 F.3d 895, 901-02 (9th Cir. 2011). To determine if
2 undisclosed evidence is material, Brady/Giglio requires an “inquiry into whether ‘there is
3|l areasonable probability that, had the evidence been disclosed, the result of the proceeding
41 would have been different[.]’” Mellen v. Winn, 900 F.3d 1085, 1089 (9th Cir. 2018)
5| (quoting Turner v. United States, __U.S. __, 137 S. Ct. 1885, 1888, 1893, 198 L. Ed. 2d
6 443 (2017)). ’ |
7 In September 2012, Petitioner’s trial counsel in a discovery request to the
8l prosecution asked for, among other evidence, “CPS records relating to the alleged victims.”
o[ (Doc. 45-5 at 52)8 The prosecution then made a public records request addressed to CPS
10| counsel, asking for “any and all Child Protective Services records pertaining to
11|l [Petitioner’s] physical and/or physical abuse involving [Petitioner’s alleged victims] be
12l made available to the State for disclosure to [Petitioner].” (Id. at 54) In March 2013,
13|l Petitioner’s counsel obtained the CPS records on a CD. (Id. at 58) Petitioner’s. trial was
14| conducted inJuly 2013. (Doc. 45-1 at 23-155)
15 The last reasoned decision on Petitioner’s Ground 1(a) claim was provided by the
16 Arizona Court of Appeals decision on Petitioner’s direct appeal:
17 [Petitioner] contends that the prosecutor engaged in prosecutorial
misconduct by knowingly violating Brady v. Maryland, 373 U.S. 83 (1963).
18 According to ' [Petitioner], the state failed to disclose documents—in
19  particular, C.S.'s Child Protective Services (“CPS”) records—that would
_have shown that C.S. wrongly identified the years during which she lived and
20 interacted with him. [Petitioner] asks that we conduct an in camera review of
21 the records and enter an order compelling their disclosure. We deny this
request and find no error. Under Ariz. R. Crim. P. 15.1 and Brady, 373 U.S.
22 at 87, the state is required to timely disclose evidence material to guilt or
punishment. When a witness's reliability may be determinative of guilt or
23 innocence, material evidence affecting the witness's credibility must be
14 disclosed. Giglio v. United States, 405 U.S. 150, 154 (1972). [Petitioner] has
made no showing of materiality—though he argues that C.S. did not live with
25 him during the years she claimed, he does not dispute that she lived with him
26 ~ at some point when she was less than fifteen years old, the age required to
27
8 The record does not su%lgest that Petitioner or his counsel made any request for his
28|l victims’ school records or his ex-wife A.A.’s section 8 housing records, or that Petitioner

obtained this information.
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support his convictions for sexual abuse as a class 3 felony. See A.R.S. § 13—
1404,

(Doc. 45-3 at 80) Accordingly, the court of appeéls found Petitioner had not established he
had been prejudiced by the alleged failure to disclose documents. (fd.)

Petitioner contends that the Arizona Court of Appeals’ decision was an
unreasonable application of Supreme Court precedent, arguing that the age of the victim
“required to support the conviction” is not at issue, but rather the issue is the timeline
established in the indictment of on or between February 6, 1994, through February 5, 1995,
as to the counts involving victim C.S. (Doc. 47 at 19-20)

Petitioner fails to establish a Brady violation as to CPS records because those
records were disclosed well prior to trial. Further, Petitioner does not demonstrate that
Réspondents suppressed any school or Section 8 records. Moreover, Petitioner merely
speculates that the records he claims Respondents suppressed would be favorable, which
is insufficient to state a Brady claim. Runningeagle v. Ryan, 686 F.3d 758, 769-70 (9% Cir.
2012). | |

The verdict forms for Counts 15 and 16 applicable to victim C.S. required the jury -

to find- Petitioner either guilty or not guilty on the charges of Sexual Abuse for the “first
incident” (Count 15) and on the “day victim ditched school” (Count 16), and also to find
that Petitioner was at least eighteen years old and the victim was under fifteen years old.
(Doc. 45-1 at 186-187) A.R.S. § 13-1404(A) provides that a “person commits sexual abuse
by intentionally or knowingly engaging in sexual contact with any person. ... who is under
fifteen years of age if the sexual contact involves only the female breast.” Petitioner
testified at trial that he in fact lived with T.Y. when she was 12 and 13 years old, and with
C.S. in 1996, when she was 13 or 14 years old. (Doc. 56-5 at 87-88, Doc. 56-3 at 5) Thus,
as the Arizona Court 6f Appeals concluded, Plaintiff fails to show that the documents he
claims thé State suppressed were material because he does not dispute that both T.Y. and
C.S. lived with him at some point when each was less than fifteen years old, “the age

required to support his convictions for sexual abuse as a class 3 felony.” (Doc. 45-3 at 80)
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It should also be noted that Petitioner asserted a blanket denial to the sexual abuse
and other charges on which he was tried. Therefore, the date ranges listed in ihe indictment,
which occurred before the victims turned 15, did not prejudice Petitioner in defending those
charges. See Qualls v. Goldsmith, 178 Fed. Appx. 767, 771 (9th Cir. 2006) (rejecting claim
that indictment was duplicitous due to its lack of time specificity when petitioner denied
that any acts of sexual misconduct had occurred or could be the basis for the indictment).

~ Because Petitioner has not shown prejudice, his claim that the prosecution
suppressed exculpatory records and violated his due process rights fails. Petitioner has not
established that the Arizona Court of Appeals' rejection of Ground 1(a) was contrary to, or
an unreasonable application of, federal law or was based on an unreasonable determination
of the facts. 28 U.S.C. § 2254(d).
2. Grounds 1(b), 5(e), and 12 — false testimony-related claims

In Ground 1(b), Petitioner alleges the prosecution elicited “false testimony from
[Detective Scheffer, Petitioner’s ex-wife A.A., and C.S.] by the use of leading questions,
to dispute the defense theory of the case” and that the state failed to correct this false
testimony. (Doc. 33 at 6, Doc. 34 at 8-18) In Ground 5(¢), Petitioner argues the trial court
violated his due process rights by permitting the jury to consider hearsay and A.A.’s
perjured testimony. (Doc. 33 at 10, Doc. 34 at 8-18, 43) Petitioner’s Ground 12 claim is
that his Fourth, Fifth, Sixth, and Fourteenth Amendment rights were violated throughout
his judicial—proceedir‘lg through the use of false testimony and the State’s refusal to disclose
“exculpatory evidence which will prove [his] actual innocence.” (Doc. 33 at 17, Doc. 34 at
69-70) _

“The knowing use of false evidence by the state, or the failure to correct false
evidence, may violate due procéss.” Towery v. Schrird, 641 F.3d 300, 308 (9th Cir. 2010)
(citing Napue v. Illinois, 360 U.S. 264, 269 (1959)). In order to establish a Napue claim, a
movant must demonstrate “(1) the testimony (or evidence) was actually false, (2) the
prosecution knew or should have known that the testimony was actually false, and (3) that
the false testimony was material.” United States v. Zuno-Arce, 339 F.3d 886, 889 (9th Cir.
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2003) (citing Napue, 360 U.S. at 269-71). “Under Napue, false testimony is material, and
therefore prejudicial, if there is ‘any reasonable likelihood that the false testimony could
have affected the judgment of the jury.”” Schad v. Ryan, 671 F.3d 708, overruled on other
grounds by McKinney v. Ryan, 813 F.3d 798 (9"“_ Cir. 2015) (quoting Hayes v. Brown, 399
F.3d 972, 984 (9th Cir. 2005) (en banc) (citation omitted)). |

Petitioner asserts that C.S.’s CPS and/or school records would‘ prove where C.S.
lived between Fébruary 6, 1994, and February 5, 1995, and would establish that it was “a
physical impossibility that [Petitioner] could have committed” the charged offenses against

| CS (Doc. 34 at 8) Petitioner claims that these records would establish that C.S. gave false

trial testimony and the prosecution failed to correct it, and that Detective Scheffer gave
false testimony at Petitioner’s Simpson hearing and also at Petitioner’s trial, and the
prosecution failed to correct that testimony. (/d. at 7-8) Similarly, Petitioner alleges that
T.Y.’s school records or A.A.’s housing records would “prove there was a physical
impossibility” that Petitioner could have committed the charged offenses against T.Y. at
axi address near 61% Avenue and Glendale Avenue on or between September 26, 1996
through September 25, 1997. (1d. at 9)

Petitioner further contends that Detective Sheffer and the prosecution “fabricated”
charges against Petitioner involving T.Y. and argues that T.Y. never testified that Petitioner
touched her breast in her mother’s bedroom located at 75 Avenue and Indian School when
T.Y. was 10 years old, and never testified that Petitioner had ever touched her genitals. (Id.
at 9-10) Petitioner additionally argues that the prosecution elicited false testimony from
A.A.on re—difect after she Was asked by the jury whether it was fair to state that she étarted
contacting the police about Petitioner in 2011 after their divorce proceedings began and

Petitioner was seeing another woman. (/d. at 12-14) Similarly, Petitioner asserts the

prosecution elicited false testimony from C.S. about when she lived with Petitioner and -

A.A. (Id. at 15-16) |
Addressing Petitioner’s arguments on misconduct by the p'rosecﬁtion, the Arizona

Court of Appeals stated:
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[Petitioner] next contends that the prosecutor engaged in misconduct at trial
by eliciting false testimony and inadmissible hearsay, by asking leading
questions, by showing an edited version of a video clip, and by preventing
the admission of exculpatory evidence by not calling certain witnesses and
by making objections when defense counsel examined witnesses.
[Petitioner]'s contentions are unsupported. Nothing in the record suggests
that the prosecutor engaged in misconduct, much less intentional misconduct,
with respect to the evidence presented to the jury. To the extent [Petitioner]
contends that his convictions were based on false testimony, the credibility
of the witnesses was for the jury to decide. State v. Cox, 217 Ariz. 353, 357,
927 (2007).

(Doc. 45-3 at 80) The court of appeals also considered and rejected Petitioner’s arguments -

alleging the presentation of faise festixnony' before the grand jury:

[Petitioner] contends that he was indicted based on the state's presentation of
false and perjured testimony to the grand jury. Though generally we may not
review grand jury findings on appeal, we may review whether an indictment
was based on perjured material testimony. State v. Moody, 208 Ariz. 424,
439-40, 9 31 (2004). A witness commits perjury by making “[a] false sworn -
statement in regard to a material issue, believing it to be false.” AR.S. § 13~
2702(A)(1). [Petitioner] contends that during the grand jury proceedings, a
detective falsely testified that T.Y. and C.S. lived with [Petitioner] at all
relevant times. But nothing in [Petitioner’s] description of the allegedly
perjured statements conflicts with T.Y. and C.S.'s trial testimony, and -
[Petitioner’s] claim that “school records and other records” would
demonstrate falsity is unsupported by the record. There is no indication that
the detective gave false testimony before the grand jury, much less that he
knowingly gave false testimony. :

(Id. at 78)

Petitioner does not establish that any of the testimony on material facts provided by
Detective Scheffer, A.A., or C.S. was false. Petitioner’s reliance on what he speculatés
might be contained in school records and A.A.’s low-incomé housing records is not
sufficient to establish false evidence. If an assertion that testimony was perjured rests on
“mere speculatioh,” it is insufficient to establish a claim under Napue. See United States v.
Aichele, 941 F.2d 761, 766 (9th Cir. 1991). |

At trial in July 2013, C.S. testified that she was born in February 1983. (Doc. 56-3
at 5) She stated that CPS placed her with A.A. when she was 11. (Id. at 9) On cross-
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examination, C.S. confirmed that when she was interviewed by Detective Scheffer she said
that her abuse by Petitioner occurred between 1995 and 1996, when she was about 11. (/d.
at 18) She stated she left A.A.’s home when she was “probably about 12.... . or 13.” (1d. at
26) On redirect, the prosecution clarified with C.S. that the incidents with Petitioner
occurred during the year while she was 11. (/d. at 27) Testifying on rebuttal, C.S. said that
Petitioner’s testimony that she had come to live with A.A. and him when she was 13 was
not accurate because when she was 13 she had run away and had been placed in juvenile
detention, (Doc. 56-5 at 153) |

Petitioner argues that A.A. provided inconsistent testimony with regafd to the timing
of her divorce from Petitioner and when she notified authorities about her concerns of
Petitioner’s sexual abuse of the girls. (Doc. 34 at 11-14) On rebuttal testimony during the
last day of trial, the court posed a juror question to A.A., initiating the following
questioning and testimony:

THE COURT. You never called the police ever until 2011 about
[Petitioner]. Is it fair to say that you started calling the police on [Petitioner]
when divorce proceedings started and [Petitioner] was seeing other women?

[AA] That’s a negative. I called the police because my daughter
[K.G.] went to go stay with [Petitioner], and I had suspicion that he did
something to her. I talked to my daughters and I told them they needed to tell
me the truth, if he actually did something to them, because I was worried that
he did something to my daughter, and that’s when I called the police.

(Doc. 56-5 at 187) Subsequently, defense counsel questioned A.A. further:

Q. . And one of the jury questions was asked about the timing of itall. You
have a different reason for it, but you don’t dispute that in 2011, according

to your prior testimony, you were going through a heated divorce and child
custody proceeding; is that true?

[A.Al] After  had suspicion that he had did something to my daughter,
yes.

Q.  And most of these answers call for a yes or no [answer], so if I'm not
being clear, please let me know. Yes or 1o, is it at this time you were going
through a child custody and divorce proceeding, yes or no?

[AA] Yes.
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Q.  And were you aware that he was seeing another woman at this time
as well? :

[A.A] Yes.

Q.  Soit’s just a coincidence that these allegations remained untouched
for 20 years and now you call law enforcement when you’re going through a
child custody, divorce, and you were aware that he was dating another
woman, that’s just a pure coincidence, yes or no.

[A.A] Yes, it is a pure coincidence.
(Id. at 191-192) Immediately thereafter, the prosecutor questioned A.A. as follows:

Q.  You were actually already divorced from [Petitioner] in July of 201 1?
[A.A.] Yes.

Q. And custody by that time had been resolved?

[A.A] Yes.

Q.  So were there any pending court proceediﬁgs at that point in time?

[A.A] No.

Q. Did you care at that point in time if [Petitioner] was seeing another
woman? ~. _
[A.A] -~ No,Ididn’t.

Q.  You were divorced?
[A.A.] Yes.

Q.  And 2011 isn’t the first time that you had heard [A.Y. and T.Y.] come
forward about things that [Petitioner] had done to them?

[A.A] No, it’s not the first time.
(Id. at 192-193)

The state PCR record includes a copy of the decree of dissolution of A.A.’s and

Petitioner’s marriage dated March 7, 2012, in the Maricopa County Superior Court. (Doc.
45-4 at 37-42) The decree indicates that A.A. filed a petition for dissolution on February
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4,2011. (Id. at 37) Accordingly, it appears that A.A.’s first statement that she was involved
in a divorce action in 2011 was accurate, and that her subsequent contradictory statements
that she was divorced and that custody of the children had been resolved in 2011 was not
accurate. Petitioner, however, does not establish that the prosecution knew or should have
known that A.A.’s second statement was false. Petitioner’s argument that the prosecutor
knew or should have known that A.A.’s second statements were false is that: (1) A.A. made
the first statement, that is, “clearly” answering “yes” to the question about whether she was
in the midst of divorce proceedings when she made the allegations leading to Petitioner’s
prosecution; and (2) “the detective knew at the time [A.A.] brought these charges . . . that
[Petitioner and A.A.] were going through a Child Custody/Divorce proceeding and that
[Petitioner and A.A.] had a [cJourt appearance the next morning.” (Doc. 47 at 10)
Petitioner provides no support for the statement that Detective Scheffer knew about the
timing of divorce proceedings. Further, because Petitioner alleges a police officer, not the
prosecutor, knew about the timing of divorce proceedings this does not “adequately allege
a violation of clearly established federal law with respect to [Petitioner’s] Napue claim.”
Reis-Campos v. Biter, 832 F.3d 968, 977 (9™ Cir. 2016). The Arizona Court of Appeals
rightly concluded that A.A.’s conflicting testimony was an issue of witness credibility for
the jury to decide. _

To the extent that C.S. provided inconsistent testimony, Petitibner has failed to show
that the testimony was false. That there may be contradictions in testimony does not
establish a due process violation. See, e.g., United States v. Croft, 124 F.3d 1109, 1119 (9th
Cir. 1997) (fact that a witness makes inconsistent statements, or that other evidence
conflicts with a witness’s testimony, does not alone establish that the witness offered false
evidence); Zuno-Arce, 339 F.3d at 889 (9th Cir. '2003) (rejecting Napue claim where
f)ctitioner failed to demonstrate testimony at trial was “actually false”); Lambert v.
Blackwell, 387 F.3d 210, 249, 252_(31',(1 Cir. 2004) (discrepancies in testimony do not mean
testimony is perjured). (Doc. 45-3 at 80) |
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Petitioner failed to demc;nstrate that the Arizona Court of appeals’ decision rejecting
Grounds 1(b), 5(e), or 12 would support relief under 28 U.S. § 2254(d).
3. Grounds 2(a), 2(e), 2(f), 2(g), 2(h) — ineffective assistance claims
Petitioner asserted the claims of ineffective assistance of counsel in Grounds 2(a),
(e), (), (g), and (h) in state court in his first PCR action. (Doc. 45-4 at 2-32) The last
reasoned decision on these issues was the November 22, 2016, decision of the superior

coutt, which stated that;

[t]o establish [an ineffective assistance of counsel] claim, [Petitioner] must ' |
show that counsel’s performance was deficient and that he was prejudiced |
by the deficiency. Strickland v. Washington, 466 U.S. 668, 687-88 (1984).
Deficient performance is established when “counsel’s representation fell
below an objective standard of reasonableness.” Id. at 688. In determining
deficiency, “a court must indulge a strong presumption that counsel’s
conduct falls within the wide range of reasonable professional assistance;
that is, the defendant must overcome the presumption that, under the
circumstances, the challenged action might be considered sound trial
strategy.” Id. at 689. This presumption of reasonableness means that not only
does the court “give the attorneys the benefit of the doubt,” it must also
“affirmatively entertain the range of possible reasons [defense] counsel may
have had for proceeding as they did.” Cullenv. Pinholster, __U.S.__, 1318.
Ct. 1388, 1407 (2011). To establish prejudice, the defendant must show “a
reasonable probability that, but for counsel’s unprofessional errors, the result

- of the proceeding would have been different.” Strickland, 466 U.S. at 694.
Under this standard, the court asks “whether it is ‘reasonably likely’ the result
would have been different.” Harrington v. Richter, . U.S.__, 131 S.Ct. 770,
792 (2011) (quoting Strickland, 466 U.S. at 696). That is, only when “[t]he
likelihood of a different result [is] substantial, not just conceivable,” id., has
the defendant met Strickland’s demand that defense errors were “so serious -
as to deprive the defendant of a fair trial,” id. at 787-88 (quoting Strickland,
466 U.S. at 687).

" Defendant fails to establish any of his ineffective assistance claims.
Defendant has not demonstrated that trial counsel nor appellate counsel were
deficient. Further, Defendant has not demonstrated prejudice.

(Doc. 45-5 at 73)
Petitioner’s Ground 2(a) claim is that trial counsel “did not investigate where, when

and with whom the complainants lived during the statutory time limit presented [i]n the
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indictment.” (Doc. 33 at 7, Doc. 34 at 21) Petitioner afgues that such an investigation may
have “established an alibi defense” and “prove[d] there was a physical impossibility that
fhe] could have committed the charges against” the complainants. (/d.) Petitioner contends
that an investigation may have yielded evidence useful to cross-examining prosecution
witnesses and examining defense witnesses. (1d.) _

Counsel has a “duty to make reasonable investigations or to make a reasonable
decision that makes particular investigations unnecessary.” Striékland, 466 U.S. at 691.
“This includes a duty to investigate the defendant's ‘most important defense,’ ... and a duty
adequately to investigate and introduce into evidence records that demonstrate factual
innocence, or that raise sufficient doubt on thaf question to undermine confidence on the
verdict .... Howéver, ‘the duty to investigate is not limitless[.]’” Bragg v. Galaza, 242 F.3d
1082, 1088 (9th Cir. 2001) (citations om@tted.) Courts may not find prejudice based on
speculation about what evidence an investigation might have uncovered. Grisby v.
Blodgett, 130 F.3d 365, 37 1 (9th Cir.1997); see Hendricks v. Calderon, 70 F.3d 1032, 1042 .
(9th Cir. 1995) (“Absent an account of what beneficial evidence investigaﬁon into any of
these issues would have turned up, Hendricks cannot meet the prejudice prong of the
Strickland test.”). |

Further, Petitioner has not established ineffective assistance/of counsel because his
prejudice argument is based on speculation. See Gonzalez v. Knowles, 515 F.3d 1006,
101416 (9th Cir. 2008) (claims “grounded in speculation” do not establish prejudice under
Strickland); Bragg, 242 F.3d at 1088-89 (mere speculation that further investigation might
lead to evidence helpful to petitioner was insufficient to demonstrate ineffective assistance
due to failure to investigate). On direct examihation by his trial counsel, Petitioner himself
testified about where and when he lived with A.A. and the girls and how old victims C.S.
and T.Y. were at specific beriods. (Doc. 56-5 at 74, 87-93, 122-123) On cross-examination,
Petitioner explained that he had not independently recalled the dates he lived with A.A.

' and that his family had paid “somebody'to. find out when [A.A.] lived in these places.” (/d.

at 117) Petitioner states that his family paid $5,000 to an investigator that trial counsel told
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them to hire. (Doc. 47 at 30) This circumstance supports the. conclusion that Petitioner
cannot establish prejudice on his Ground 2(a) claim.
Petitioner’s Ground 2(e) claim is that his trial counsel “allowed erroneous jury
- instructions to be presented to the jury.” (Doc. 33 at 7) His Ground 2(f) claim is that trial
counsel “allowed erroneous verdict forms to be presented to the jury.” (Id.) Petitioner,
however, does not spécify what jury instructions or which verdict forms he alleges were
erroneous. Petitioner provides mere “conclusory suggestions” that his trial counsel
provided ineffective assistance that “fall far short of stating a valid claim of” ineffective
assistance of counsel. Jones v. Gomez, 66 F.3d 199, 205 (9™ Cir. 1995). Petitioner has
wholly failed-'to meet his burden on either Ground 2(e) or Ground (f) of overcoming the
strong presumption that his trial counsel’s “conduct [fell] within the wide range of
reasonable professional assistance . . . .” Strickland, 466 U.S. at 689. |
In Ground 2(g) Petitioner alleges his trial counsel “refused to file a notice of appeal
for me even after I instructed him to do so” leaving him without counsel at a critical stage
of his proceeding. (Doc. 33 at 7) Although Petitioner recognizes that he has the burden of
proving prejudice on this claim, he fails to argue what prejudice he suffered from his trial
counsel having allegedly refused to file a notice of appeal. (Doc. 34 at 27-28) In fact, the

record conclusively shows that Petitioner filed a timely notice of appeal and that he was

| represented by appointed counsel on appeal, who filed an Anders brief. (Doc. 45-1 at 220-

231) .
Petitioner argues in Ground 2(h) that his appointed appellate counsel was ineffective

“for filing an Anders brief when there were arguable issues that could have been presented

|| to the court.” (Doc. 33 at 7, Doc. 34 at 28-29) Petitioner’s ctaim of ineffective assistance

of appeal counsel is evaluated under the Strickland standard. Smith v. Robbins, 528 U.S.
259, 285 (2000). The Strickland standard requires Petitioner to establish his appellate
counsel was “objectively unreasonable . . . in failing to find arguable issues to appeal” and
also to “show a reasénable probability that, but for his counsel’s unreasonable failure to

file a merits brief, he would have prevailed on his appeal.” Id. at 285-86. The Supreme
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Court instructed that a court will “presume that the result of the proceedings on appeal is
reliable,” and that the defendant is required to “prove the presumption incorrect in his
particular case.” Id. at 287,

Petitioner fails to establish that his appeilate counsel was objectively unreasonable

~ in deciding to not raise the issues Petitioner alleges. On all of Petitioner’s claims on direct

appeal except that involving multiplicity of counts, the Arizona Court of Appeals
considered and rejected the claims. (Doc. 45-3 at 78-86) Petitioner does not argue or
establish that had his appellate counsel raised these issues, the result in the court of appeals
would have been any different. ‘ , |

On Petitioner’s multiplicity of counts claim, the Arizona Court of Appeals
concluded that Counts 11 and 13 described the same offense and noted the jury had found
Petitioner guilty as to Count 13 and not guilty as to Count 11. (Id. at 83) The court of
appeals found that entry of judgment on Count 13 was fundamental error that prejudiced
Petitioner. (Id.) The court vécated the conviction and sentence on Count 13 but affirmed
Petitioner’s convictions and sentences on all other counts. (Jd. at 86) Although the court of
appeals found fundamental error in the superior court’s entry of judgment on Count 13,
Petitioner did not suffer any prejudice that may have been caused by appellate counsel’s
failure to assert the multiplicity claim because the court of appeals vacated his -conviction
and sentence on Count 13. Petitioner has not demonstrated a reasonable probability that,
but for his appellate counsel's error in failing to raise the multiplicity issue in a merits brief,
the result of the appeal would have been different. -

In addition to Petitioner’s listing of issues that appellate counsel declined to raise
which Petitioner believes were material, Petitioner also alleges that appellate counsel
declined his invitation to meet with T.Y. after T.Y. requested a meeting with Petitioner’s
sisters. (Doc. 34 at 29) Petitioner concede§ that no one knows what T.Y. “was going to
say” but he concludes that “there is a reasonable probability [T.Y.] was going to say that

[Petitioner] was innocent.” (Id.) Petitioner’s claim regarding appellate counsel’s decision
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to not meet with T.Y. is speculative on its face and fails to establish either that counsel’s
representation was objectively deficient or that Petitioner suffered any prejudice as a resuit.

Accordingly, with regard to Grounds 2(a), 2(¢), 2(f), 2(g), and 2(h), Petitioner has
not established a claim of ineffective assistance of counsel and has not shown that the state
court's resolution of this claim was based‘ on an unreasonable determination of the facts, or
that it was contrary to, or based on an unreasonable application of, fede‘rai law. See 28
U.S.C. § 2254(d). _

4. Ground 3 — Obstruction by .s;tate official of right to appeal

Under Ground 3, Petitioner asserts that his rights under the Fifth, Sixth, and
Fourteenth Amendments were violated when his right to appeal was obstructed by a state
official in refusing to disclose exculpatory evidence. (Doc. 33 at 9, Doc. 34 at 34-36)
Petitioner claims the Maricopa County Attorney’s office is withholding C.8.’s CPS records
“which will prove where and with whom she lived on or between February 6, 1994 through
February 5, 1995. As well as [A.A.]’s section 8 records, [that] will prove when [T.Y ] lived
at the residences in question.” (/d. at 35) " '

Although Petitioner characterizes his Ground 4 claim as a claim that the State
obsu'ucfed his right to appeal, this claim is a reassertion of his Ground 1(a) claim of Brady
violations. (Doc. 34 at 34-36) For the reasons set forth in Section II(C)(1) above,
Petitioner’s claim is without merit. Further, the record clearly reflects that Petitioner
pursued his state right to direct appeal of his convictions and sentences and to post-
conviction relief. Petitioner has failed to demonstrate that the superior court’s decision
rejectmg his Ground 4 claim would support relief under 28 U.S. § 2254(d).

5. Grounds 5(a) & 9 — Erroneous verdict form
In Ground 5(a), Petitioner contends the trial court erred by allowing erroneous

-~ verdict forms to go to the jury, thus violating his due process rights pursuant to the Fifth

and Fourteenth Amendments. (Doc. 33 at 10, Doc. 34 at 40-42) Petitioner’s Ground 9 claim
is that his rights under the Fourth, Fifth, Sixth and Fourteenth Amendments were violated
when erroneous verdict forms were presented to the jury. (Doc. 33 at 14, Doc. 34 at 62-63)

40-




(3]
[y

W 0 N B W N

[\.);—a:—-—mr-au—tn—-t—'r—'-n—au—a
& OV 0 N N W kW= O

DN NN NN
- T~ N - N NI

Case: 2:18-cv-01907-ROS  Document59  Filed 03/11/20 Page 41 of 52

Petitioner argues the verdict forms were legally insufficient by omitting a “timeline,” and
that some verdict forms omitted the “act of what [Petitioner] was actually accused to have
done” or the “location of where [he] was accused to have committed [the] crimes.” (Id. at
41, 62) |

Petitioner’s claims rely on the United States Supreme Court’s holding in In re
Winship that “the Due Process Clause protects the accused against conviction except upbn
proof beyond a reasonable doubt of every fact necessary to constitute the crime with which
he is charged.” (Doc. 34 at 63, citing In re Winship, 397-U.S. 358, 364 (1970))

Addressing Petitioner’s verdict form claims on direct appeal, the Arizona Court of
Appeals stated:

" Defendant contends that the jury received improper instructions and verdict
forms. His primary argument is that the instructions and verdict forms were
impermissibly vague because they did not specify or require the jury to
consider the dates, locations, and details of each count. This argument is
unfounded. The verdict forms specified the location of each offense and
provided a brief description identifying each offense—such as “mother's
bedroom—75th Avenue and Indian School address” and “defendant put his
penis on victim's lips-Central and Southern address.” Such statements were
sufficient to distinguish the charges, thereby enabling the jury to weigh the
evidence related to each—including the conflicting evidence regarding when
and where Defendant lived with the victims. Contrary to Defendant's
contention, the jury was not deprived of the information necessary to
consider his defenses.

(Doc. 45-3 at 81) |
The record confirms that the trial court instructed the jury on the essential elements
of: (1) sexual conduct with a minor in Counts 1, 3,9, 11, and 13 (Doc. 45-1 at 62-63); (2)
sexual abuse in Counts 2, 6, 7, 10, 12, 14, 15, and 16 (d. at 63); and (3) molestation of a
child in Counts 4 and 8 (Id.). The jurors were supplied the instructions in a packet for use
while deliberating, which clearly identified all of the essential elements of the charged
counts. (Doc. 45-1 at 54, Doc. 54 at 205) The verdict forms for each count included the
charge, the identity of the victim, a location or feference to another charge alleged to have

occurred at the same location, and a finding that the _defendant was at least 18 and the
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victim was under 15. (Doc. 45-1 at 173-187) Each of the counts also included a specific

identifier for the act alleged, such as a description of the act, a description of where at the
location the act occurred, or a reference to an activity taking place when the act occurred.
(d.) | |

Petitioner fails to demonstrate that the Arizona Court of Appeals’ decision finding
that the jury was instructed on the essential elements of each count against him was
contrary to clearly established federal law, was an unreasonable application of such law,
or was based on an unreasonable determination of the facts. 28 U.S.C. § 2254(d).

6. Grounds 5(b), 5(d), and 10(a) through 10(g) — jury instructions

In Grounds 5(b), S(d), and 10(a) through 10(g), Petitioner alleges claims associated
with erroneous jury instructions. (Doc. 33 at 10, 15; Doc. 34 at 41-43, 64-66) These claims
assert the jury instructions: (1) failed to instruct the jury on the defense theory of the case
(Grounds 5(b),10(b)) or on defenses to sexual misconduct (Grounds 5(d), 10(a), 10(g)); 2)
did not inform the jury about the essential elemehts of each charge (Ground 10(c)); (3)
misled the jury into thinking the defense presented no evidence (Ground 10(d)); (4) allowed
thé jury to consider hearsay statements (Ground 10(e)); and (5) erroneously instructed on
the state’s burden of proof (Ground 10(f)). |

To warrant federal habeas relief, an error in jury instructions “cannot be merely
‘undesirable, erroneous, or even “universally condemned,” but must violate some due
process right guaranteed by &1e fourteenth amendment.” Prantil v. California, 843 F.2d
314, 317 (9™ Cir. 1988) (quoting Cupp v. Naughten, 414 U.S. 141, 146 (1973)). Petitioner
must demonstrate that the erroneous charge “‘so infected the entire trial that the resulting
~conv1ct10n violates due process.”” Estelle v. McGuire, 502 U.S. 62, 72 (1991) (quoting
Cupp, 414 U.S. at 147). In makmg its determination, a court must evaluate the challenged
jury instructions “‘in the context of the overall charge to the jury as a component of the
entire tnal process.” Prantil, 843 F.2d at 317 (quoting Bashor v. Risley, 730 F.2d 1228,
1239 (9th Cir. 1984)). Petitioner's burden is “especially heavy” when the court fails to give
an instruction. Henderson v. Kibbe, 431 U.S. 145, 155 (1977).
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a. Absence of instructions on defenses or defense theory
As noted, in Grounds 5(b), 5(d), 10(a), 10(b), and 10(g), Petitioner asserts his federal

constitutional rights were violated when the jury was not instructed either on the defense
theory of the case or on available defenses to sexual misconduct. (Doc. 33 at 10, 15; Doc.
34 at 41-43, 64-66) Petitioner contends that one of his defenses was an alibi defense, such
that he was not present at the times and locations the alleged crimes had been committed.
(Doc. 34 at 41) He argues that an instruction shox.lld-h.ave been given requiring the jury to

find beyond a reasonable doubt whether Petitioner was present at the place and time the

. alleged crimes occurred. (/d. at 42) Petitioner further states that he had maintained his

innocence throughout the prosecution and that the jury should have been instructed on the
defenses for sexual misconduct. (Id. at 42, 64) '
The trial court discussed final jury instructions and addressed defense counsel’s

request for instructions on defenses to sexual misconduct charges, as follows:

THE COURT: You had asked for defenses - - all the defenses for
sexual misconduct cases to be put in the jury instructions and I advised that
I didn’t feel that this case warranted those defenses.

[DEFENSE COUNSEL]: And if I may, Your Honor, just briefly. We are
always going with that and I believe, off the top of my head, it was [A.R.S.
§] 13-1407, subsection E, and it talked about the requirement, at least for the
child molest and sex abuse counts, 1407 - - or 1405 and 1410 respectively,
that there was also a requirement that the defense be shown it was not for a
sexual - - due to - - motivated by sexual interest, and what I had in mind is
just the alleged wrestling and alleged touching of the female breasts in that
process.

THE COURT: Well, that would - - I would consider that, but your
client testified that he never had any contact in that respect with the girls.

[DEFENSE COUNSEL]: And I will abide by the Court’s decision on that,
Your Honor. :

THE COURT: All right,
(Doc. 45-1 at 52-53)
The Arizona Court of Appeals addressed Petitioner’s arguments as follows:
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Defendant contends-that the jury received improper instructions and verdict
forms. His primary argument is that the instructions and verdict forms were
impermissibly vague because they did not specify or require the jury to
consider the dates, locations, and details of each count. This argument is

~ unfounded. The verdict forms specified the location of each offense and
provided a brief description identifying each offense—such as “mother’s
bedroom—75th Avenue and Indian School address” and “defendant put his
penis on victim's lips-Central and Southern address.” Such statements were
sufficient to distinguish the charges, thereby enabling the jury to weigh the
evidence related to each—including the conflicting evidence regarding when
and where Defendant lived with the victims. Contrary to Defendant's
contention, the jury was not deprived of the information necessary to
consider his defenses. |

Defendant next contends that the jury instructions contained several specific
errors. First, Defendant contends that the instructions erroneously defined
“sexual contact.” According to Defendant, contact is “sexual contact” only if
it is undertaken for the purpose of arousing or gratifying sexual desire.
Defendant is incorrect. The jury was instructed on “sexual contact”
consistent with A.R.S. § 13-1401(2), which defines the term as meaning
“any direct or indirect touching, fondling or manipulating of any part of the
genitals, anus or female breast by any part of the body or by any object or
causing a person to engage in such contact,” without regard to the defendant's
intent.
(Doc. 45-3 at 81-82)

Petitioner’s defense theory of the case was that he was innocent of all charges, which

s

Petitioner also asserts in Ground 13 of the Petition. Petitioner argues further that he had an
alibi defense in that he was not present at the time and placé of the allegations. (Doc. 34 at
41) He asserts that he has consistently cl@ed actual innocence, which he declares “means
that [he] did not do these crimes for sexual interest or any other reason.” (d. at 42)

The jury was instructed on thé elements of the charges against Petitioner, each of
which required that the victim be under 15 years old. (Doc. 45-5 at 205) The jury also was
instructed that “[t}he law does not require a defendant to prove innocence. Every defendant
is presumed by law to be innocent. You must start with the presmnption‘ that the defendant
is innocent.” (/4. at 200) The jury was instructed further that the “State has the burden of
proving the defendant guilty beyond a reasonable doubt. This means the State must prove
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each element of each charge beyond a reasonable doubt.” (/d. at 201) Moreover, in closing
argument defense counsel repeatedly emphasized his “timeline” argument, which relied on
defendant’s and defense witness téstitliony that he did not move in with A.A. until 1995,
later than A.A., T.Y. and C.S. testified to. (Doc. 45-1 at 101-102, 109, 112, 117, 121-125,
129, 131, 133) At the conclusion of ﬁis closing argument, defense counsel declared that
“[t]he timeline really crushes alot of these counts. There is question after question after
question.” (/d. at 133) Defense counsel further emphasized that A.A. pursued allegations
against Petitioner around the same time that she and Petitioner were involved in divorce
proceedings and a custody dispute. (Jd. at 120) Additionally, as the trial court noted,
Petitioner had consistently testified at trial that he had never wrestled with the girls (Doc.
56-5 at 88), never engaged in any inappropriate touching of the girls (/d. at 89, 97, 98,
102, 106, 116, 131, 134), and even testified that in all the time he was with A.A. he had
never once been alone with any of the children (/d. at 144).

Pctitioher’s alibi evidence was comparatively weak in relation to the proéecution’s
case, particularly given that Petitioner agreed that T.Y. and C.S. each lived with him for
periods of time before they were 15. Although an alibi instruction or instruction for defense
of sexual misconduct were not given, the instructions as a whole “in light of all of the
evidence in the case, were sufficient to afford due process under the standard by which
[féderal courts] review state court convictions in habeas cases under 28 U.S.C. § 2254.”
Duckett v. Godinez, 67 E.3d 734, 746 (9* Cir. 1995). The Arizona Court of Appeals’
conclusion that “the jury was not deprived of the information necessary to consider his
defenses” (Doc. 45-3 at 81) does not support relief under § 2254(d).

b.  Jury instructions about the essential elements of each charge-

Petitioner’s Ground 10(c) claim is that the jury instructidns did not inform the jury
of the essential elements of the charges against him, (Doc. 33 at 15, Doc. 34 at 40) As is
discussed above in Section III(C)(5), the jury was explicitly instructed on the essential
elements of the charges against'him. (Doc. 45-5 at 205) Moreover, as Respondents argue,

the verdict forms provide an identifier or identifiers referencing the incident charged for

o em 45 S SRS
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each count. With this information, and the evidence in the trial record, the jury was able to
come to verdicts on all the challenged counts in the Petition without violating Petitioner’s
constitutional rights. McGuire, 502 U.S. at 72-73. |

Considering the instructions as a whole, the Arizona Court of Appeals’ decision on
Ground 10(c) was not contrary to clearly established federal law, was not an unreasonable
application of such law, and was not based on an unreasonable determination of the facts.
28 US.C. § 2254(d). |

C. Whether the instructions misled the jury
In Ground 10(d), Petitioner argues that the jury instructions “misled the jury into

thinking that my witnesses and I did not present any evidence.” (Doc. 33 at 15, Doc. 34 at
65) Petitioner refers to the italicized portion of the instructions below, stating:

Evidence of any Kind. The State must prove guilt beyond a reasonable doubt

based on the evidence. The defendant is not required to produce evidence of

any kind. The decision on whether to produce any evidence is left to the

defendant acting with the advice of an attorney. The defendant’s decision not
to produce any evidence is not evidence of guilt.

(Doc. 45-5 at '202) Petitioner contends that this instruction was rnjéleading because he
testified at trial and put on several defense witnesses who also testified, and that this
testimony was evidence. (Doc. 34 at 65) Petitioner concludes that because the trial court
gave this specific instruction, the jury had been misled into concluding that none of this
testimony could be considered as evidence. (/d.)

Addressing this claim, the Arizona Court of Appeals stated:

Defendant contends that because he presented evidence on his own behalf,
the jury should not have been instructed that “[t]he defendant’s decision not
to produce any evidence is not evidence of guilt.” But even if this accurate

instruction did not apply, Defendant identifies no prejudice and we discern
none.

(Doc. 45-3 at 82)
The trial court also instructed the jury that it was to “[d]etermine the facts only from
the evidence produced in court. When I say evidence I mean the testimony of witnesses

and the exhibits introduced in court,” (Doc. 45-1 at 54) Moreover, the court instructed that

—— - N - 46..:...... - e+
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“[a)s you determine the facts, however, you may find that some instructions no longer
apply. You must then consider the instructions that do apply together with the facts as you
have determined them.” (Id. at 55) Accordingly, the jury was informed that Petitioner’s

and his defense witnesses’ testimony was in fact evidence the jury should consider and that

some instructions might be inapplicable. There is no evidence that the jury did not follow

all of the instructions, as this Court must presume it did. See Doe v. Busby, 661 F.3d 1001,
1017 (9* Cir. 2011) (a habeas court must presume a jury follows its instructions).

Viewing the instructions as a whole, the Arizona Court of Appeals’ decision on

Ground 10(d) was not cdmrary to clearly established federal law, was not an unreasonable

application of such law, and was not based on an unreasonable determination of the facts.
28 U.S.C. § 2254(d). |

d Jury consideration of a hearsay statement

Under Ground 10(e), Petitioner contends that his constitutional rights were violated
when the jury instructions “allowed the jury to consider [a] hearsay statement during their
deliberation.” (Doc. 33 at 15) The jury instruction addressed evidence ét trial about a
shooting incident involving Petitioner after which police reports documented allegations
of past inappropriate behavior against Petitioner and also evidence 6f alleged inappropfiate
behavior by Petitioner against his biological daughter K.G. The instruction was under the
caption “Other Acts” and read:

Evidence of an alleged shooting and evidence of alleged inappropriate
behavior against [K.G.] has been presented. You may consider these acts
onty if you find that the State has proved by clear and convincing evidence
that the defendant committed these acts. You may only consider these acts
as it relates to any explanation of the timing of a victim’s disclosure. You
must not consider these acts to determine the defendant’s character or
character trait, or to determine that the defendant acted in conformity with
the defendant’s character trait and therefore committed the charged offense.

(Doc. 45-5 at 202-203) Petitioner argues that the allegation about K.G. was hearsay, based
on lies by his ex-wife A.A. and that A.A. allowed their biological daughter K.G. to spend
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time with hun after making the allegations, tending to show that the allegation was false.
(Doc. 34 at 65-66) ,

The Arizona Court of Appeals rejccted Petitioner’s claim, stating that although
Petitioner allegéd the evidence was inadmissible hearsay, no objection had been made at
trial. Further the court of appeals concluded that even assuming for the sake of argument
that the court had erred in admitting hearsay statements as Petitioner alleged, such an error
would not risen “to thé level of fundamental error.” (Doc. 45-3 at 82)

As Reé.pondents accurately point out, this claim is based on Petitioner’s speculation
which is not supported by record evidence. More importantly, Petitioner has failed to show,
assunﬁng that this instruction was error, that it “so infected the entire trial that the resulting
conviction violates due process.” Estelle v. McGuire, 502 U.S. at 72. The instruction
caréfully confined how the jury must consi_def the evidence, assumiﬁg the jury first found
the State had proven the other act evidence by clear and convincing evidence. As noted,
the Court must presume a jury followed its instructions. Busby, 661 F.3d at 1017. For the
above rcésons_, Petitioner failed to éstablish basis for relief under 28 U.S.C. § 2254(d) on
Ground 10(e). | |

e. Erroneous instruction on the state’s burden of proof
Petitioner’s Ground 10(f) claim is his bare allegation that the instructions “lowered

the State’s burden of proof.” (Doc. 33 at 15) The Arizona Court of Appeals addressed
Petitioner’s claim that the instructions “erroneously defined the state’s burden of proof.”

(Doc. 45-3 at 82) The court of appeals rejected Petitioner’s claim and explained that:

[iln describing the state's burden to prove Defendant's guilt beyond a
reasonable doubt, the court stated: “If ... you think there is a real possibility
that [Defendant] is not guilty, you must give him the benefit of the doubt and
find him not guilty.” Defendant argues that the word “real” should not have
been used. This argument is meritless. The instruction comported exactly
with the language that our supreme court has approved and repeatedly
upheld, State v. Forde, 233 Ariz. 543, 565, 86 (2014), and with the model
instruction set forth in the Revised Arizona Jury Instructions (“RAJI”), RAJT
(Criminal) Stand. Crim. 5b(1) (3d ed. 2013).
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(Id.) Petitioner does not identify which part of the jury instructions he believes lowered the
state’s burden of proof. However, the instructions properly detailed that Petitioner was
“presumed by law to be innocent” and that the State bore the burden of proving Petitioner
guilty on “each element of each charge beyond a reasonable doubt.” (Doc. 45-5 at 201-
202) Even if the Court were to assume that the trial court’s instructions on the State’s
burden of proof were erroneous, Petitionef has neither argued nor established that the
giving of jury instructions “so infected the entire trial that the resulting conviction violates
due process;f’ Estelle v. McGuire, 502 U.S. at 72. Moreover, the undersigned discerns no
basis in the record for such a conclusion. Accordingly, Petitioner failed to demonstrate he
is entitled to relief under 28 U.S.C. § 2254(d) on Ground 10(f).
7. Ground 13 - Actual Innocence |
Petitioner’s Ground 13 claim is that he is actually innocent and for that reason his
“confinement violates his Fifth and Fourteenth Amendment due process rights. (Doc. 33 at
18) He contends that the State “refuses to meet its obligation to disclose the exculpatory
evidence which will pi'ove [his] innocence . . . .” (Id.) Reépondéhts argue instead that the
United States Supreme Court has never recognized a freestanding actual innocence claim
and urges that the claim be dismissed as non-cognizable on federal habeas review. (Doc.
45 at 31) | |
Although the Supreme Court has not expressly recognized a freestanding innocence
claim on federal habeas review of a non;capital crime, the Couri has assumed that such a
claim may be cognizable and noted that “the threshold showing for such an és_sumed right
would necessarily be extraordinarily high.” Herrera v. Collins, 506 U.S. 390, 417 (1993).
The Ninth Circuit has analyzed freestanding innocence claims similarly. See Jones v.
Taylor, 763 F.3d 1242, 1246 (9th Cir. 2014). The Ninth Circuit has instructed that its “cases

suggest that relief would be available, if at all, only in. very narrow circumstances. [A

petitioner] must ‘go beyond demonstrating doubt about his guilt and must affirmatively
prove that he is probably innocent.”” Gimenez v. Ochoa, 821 F.3d 1136, 1145 (9th Cir.
2016) (quoting Carriger v. Stewart, 132 F.3d 463, 476 (9th Cir. 1997) (en banc)). See also

40
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Morris v. Hill, 596 F. Appx. 590, 591 (9th Cir. 2015) (unpublished decision) (“Here, we

need not decide whether to recognize a freestanding actual innocence claim, because even
assuming that such a claim is cognizable in a non-capital case, Morris has failed to satisfy

this high standard.”) No federal appellate court has found a ﬁ'ee-étanding claim of actual

‘innocence. See Brian R. Means, Freestanding Claim of Actual Innocence, Postconviction

Remedies § 6:17 (July 2019 update); and LaFave, et al., “Freestanding,” “Stand-alone,”
or “Bare” Innocence Claims, 7 Crim. Proc. § 28.3(e) (4th ed.) (Nov. 2018 update).

Even assuming a freestanding claim of actual innocence in a non-capital case would
be recognized, Petitioner’s claim of “actual inhocence” is based on his mere speculation
that records exist that could establish that T.Y. and C.S. lived with him outside of the date
range they testified he SeXually abused them. If such evidence exists, it would not represent
proof that Petitioner was probably innocent. Importantly, Petitionér himself testified that
both T.Y. and C.S. lived with him when they were younger than 15.° Further, Petitioner
testified that he and A.A. lived at their various residences at different dates than prosecution
witnesses had testified to and explained that his family had paid someone to research the
dates he then testified about. Thus, the jury was presented with conflicting evidence on the
dates where A.A. and Petitioner lived during the periods the sexual abuse occurred, but

. even Petitioner’s testimon_y placed C.S. and T.Y. living with him when each was younger

than 15. Petitioner’s claim of “actual innocence” is not founded upon any affirmative
evidence of his innocence but rather upon speculation of evidence that would not establish
actual innocence. ,

As previou&ly discﬁssed, under a merits review pursuant to 28 U.S.C. § 2254, relief
is not warranted unless Petitioner establishes the Arizona Court of Appeals’ decision “was

contrary to, or involved an unreasonable application of, clearly established Federal law, as

9 Petitioner testified that C.S. lived with him and A.A. in 1996 and lived with them for
about a year. (Doc. 56-5 at 88) C.S. was born in Febrqari/ 1983 (Doc. 56-3 at 5) and under
Petitioner’s version of the facts would have turned 13 in 1996, Petitioner testified that T.Y.
always lived with A.A. and that they lived at the addresses where T.Y. testified Petitioner
abused her starting in December 1993 through 1998. (Doc. 56-5 at 91-92) T.Y. was born
in September 1984 (Doc. 56-3 at 71) and under Petitioner’s version of the facts would have
been ages 9 through. 14 during that period. :
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determined by” the Supreme Court or that the decision was “based on an unreasonable
determination of the facts in light of the evidence presented in the State court proceeding.”
28 U.S.C. § 2254(d). Petitioner failed to demonstrate he is entitled to such relief on Ground
13. '

IV. CONCLUSION _

For the reasons set forth above, undersigned concludes that Petitioner has failed to
establish that habeas relief is warranted on his Petition. It is therefore recommended the
Petition be denied and dismissed with prejudice. Further, undersigned finds that dismissal
of the Petition is justified by a plain procedural bar and reasonable jurists would not find
the procedural ruling debatable; Petitioner has not “made a substantial showing of the
denial of a constitutional right,” 28 U.S.C. § 2253(c)(2), and jurists of reason would not
.ﬁnd the Court’s assessment of Petitioner’s constitutional claims “debatable or wrong,”
Slack v. McDaniel, 529 U.S. 473, 484 (2000). Thus, undersigned recommends that a
certificate of appealability be denied.

Accordingly, ,

IT IS RECOMMENDED that David Lopez Gonzales’ Third Amended Petition

- Under 28 U.S.C. § 2254 for a Writ of Habeas Corpus by a Person in State Custody (Non-

Death Penalty) (Doc. 33) be denied and dismissed with prejudice.

IT IS FURTHER RECOMMENDED that a Certificate of Appealability be denied
because dismissal of the Petition is justiﬁed by a plain procedural bar and reasonable jurists
would not find the procedural ruling debatable; further, Petitioner has not “made a
substantial showing of the denial of a constitutional right,” 28 U.S.C. § 2253(c)2), and

jurists of reason would not find the Court’s assessment of Petitioner’s constitutional claims

“debatable or wrong,” Slack v. McDaniel, 529 U.S. 473, 484 (2000).

This recommendation is not an order that is immediately appealable to the Ninth

Circuit Court of Appeals. Any notice of appeal pursuant to Rule 4(a)(1) of the Federal

Rules of Appellate Procedure should not be filed until entry of the District Court’s
judgment. The parties shall have fourteen days from the date of service of a copy of this
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recommendation within which to file specific written objections with the Court. See 28
U.S.C. §636(b)(1); Fed.R. Civ.P.6,72. The pafties shall have fourteen days within which
to file responses to any objections. Failure to file timely objections to the Magistrate
Judge’s Report an_d Recommendation may result in the acceptance of the Report and
Recommendation by the District Court without further review. See United States v. Reyna-
Tapia, 328 F.3d 1114, 1121 (9% Cir. 2003). Failure to file timely objections to any factual
determination of the Magistrate Judge may be considered a waiver of a party’s right to
appellate review of the findings of fact in an order or judgment entered pursuant to the
Magistrate Judge’s recommendation. See Fed. R. Civ. P. 72.

~ Dated this 11th day of March, 2020. '

Honorable Deborah M. Fine
United States Magistrate Judge




