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APPENDIX A

United States Court of Appeals
For the Seventh Circuit
Chicago, Illinois 60604

Case Nos. 20-2242 & 20-3413

[Filed: August 9, 2021]

Submitted June 18, 2021°
Decided August 9, 2021

Before
DIANE S. SYKES, Chief Judge
DAVID F. HAMILTON, Circuit Judge
AMY J. ST. EVE, Circuit Judge
No. 20-2242

CHINYERE U. NWOKE,
Plaintiff-Appellant,

U.

N N’ N N N

" We consolidate these related appeals and decide them without
'oral argument because the briefs and record adequately present

the facts and legal arguments, and oral argument would not

significantly aid the court. FED. R. APP. P. 34(a)(2)(C).



UNIVERSITY OF CHICAGO
MEDICAL CENTER,
Defendant-Appellee.

App. 2

N g N’

Appeal from the United States District
Court for the Northern District of Illinois,
Eastern Division.

No. 19 C 358

Gary Feinerman,

Judge.

No. 20-3413

CHINYERE U. NWOKE,
Plaintiff-Appellant,

v.

UNIVERSITY OF CHICAGO
MEDICAL CENTER,
Defendant-Appellee.

(L MG T A N W NI N N

Appeal from the United States District
Court for the Northern District of Illinois,
Eastern Division.

No. 16 C 9153

Jorge L. Alonso,
Judge.

ORDER
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Chinyere Nwoke, a black woman, twice sued the
University of Chicago Medical Center, her former
employer, alleging claims of racial discrimination,
retaliation, and unequal pay. She lost both suits. The
first ended in summary judgment for the Medical
Center and an award of roughly $18,000 in costs. The
second ended in dismissal on preclusion grounds. In
these appeals, which we consolidate for decision,
Nwoke challenges the award of costs in the first suit
and the dismissal of the second. We affirm both
judgments with one minor modification to the costs
~award.

In her first lawsuit, Nwoke alleged that during her
tenure as a hospital administrator at the Medical
Center, her colleagues and supervisors treated her
more harshly than similarly situated white
administrators. She added that when she complained
about the discrimination, the Medical Center retaliated
against her. '

The case was assigned to Judge Alonso, and Nwoke
twice moved to amend her complaint. About a year into
the case, she sought leave to add new allegations of
racial discrimination and claims for, among other
things, a hostile work environment and intentional
infliction of emotional distress. Judge Alonso denied
the motion based on undue delay and prejudice to the
Medical Center. Nwoke tried again a year later—after
the close of discovery—this time seeking to add an
unequal-pay claim based on information obtained
during discovery. This motion met the same fate. Judge
Alonso denied it for undue. delay, explaining that
Nwoke had learned about the pay disparity more than
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six months earlier and offered no excuse for waiting
until after discovery closed to seek leave to amend her
complaint. She does not challenge either of these
rulings.

Nwoke filed numerous motions for sanctions against
the Medical Center based on wild allegations of
litigation misconduct and discovery delay. She said, for
example, that the Medical Center’s counsel planted
viruses on her computer, falsely accused her of lying on
her résumé, and “typed noisily” and “made faces”
during her deposition. Judge Alonso denied these
motions because Nwoke’s accusations of misconduct
were unfounded and irrelevant, and because she, not
the Medical Center, caused most of the discovery
delays.

The Medical Center prevailed on summary
judgment and then filed a bill of costs for
approximately $58,000. See 28 U.S.C. § 1920; FED. R.
Crv. P. 54(d). Judge Alonso awarded costs of
$18,393.69. The reasons for the reduction are
irrelevant here except for a decrease in total witness
costs from the requested $7,300 to $440—$40 a day for
11 days of depositions. Nwoke objected that the
Medical Center was not entitled to any costs because of
its litigation misconduct, but Judge Alonso disagreed
for the same reasons he denied her sanctions motions.
Nwoke also objected to awarding costs for transcripts
that were not used in court proceedings or the motion
for summary judgment. The judge rejected this
objection too, noting that transcript costs may be
awarded if they were reasonably necessary when
incurred regardless of whether the transcripts were
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used in a motion or court proceeding. Nwoke challengés
only the award of costs, not the summary-judgment
‘ruling. '

While the first case was pending, Nwoke filed a
. second suit against.the Medical Center. The complaint
'reprised many of the factual allegations and legal
~ theories that she had tried to add to the first case in
- her failed motions to amend: specifically, claims for
hostile work environment, infliction of emotional
" distress, and unequal pay. The second case was
" assigned to Judge Feinerman. He dismissed it on
- preclusion grounds " after -Judge Alonso entered
‘judgment in the first case. Nwoke challenges that
~ decision. '

Nwoke faces a steep climb in challenging the award
of costs. “Rule 54(d). creates a-presumption that the
. prevailing party will recover costs,” and we review the

‘award for abuse of discretion. Crosby v. City of Chicago,
- 949 F.3d 358, 36364 (7th Cir. 2020) (quotation marks
omitted). With one slight exception, the award was well
- within the judge’s discretion.

Nwoke opens with two frivolous arguments. First,
* she asserts that the award was improper because there
~ was no final judgment in favor of the Medical Center.
That’s. wrong. Judge Alonso granted the Medical
. Center’s summary-judginent motion and entered final
~ judgment inits favor, makingit presumptively entitled
" to costs. FED.R. CIV. P. 54(d). Nwoke also contends that
. 'the Medical Center’s litigation misconduct barred it
. from receiving costs. See Mother & Father v. Cassidy,
. 338 F.3d 704, 708 (7th Cir. 2003) (noting such behavior
. may justify denial of costs). But she makes the same
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sometimes-fantastical accusations that Judge Alonso
rejected and gives us no reason to second-guess the
judge’s decision.

Nwoke next argues that Judge Alonso should have
rejected $13,000 in transcript costs because the
Medical Center did not use those transcripts in its
summary-judgment motion and did not specify the
length of each transcript in its bill of costs. The former
contention is meritless since the depositions were
reasonably necessary at the time. See Cengr v.
Fusibond Piping Sys., Inc., 135 F.3d 445, 455 (7th Cir.
1998) (“The proper inquiry is whether the deposition
was reasonably necessary to the case at the time it was
taken, not whether it was used in a motion or in court.”
(quotation marks omitted)). And the latter contention
is flatly belied by the record; the Medical Center’s
schedule of costs included page counts.!

Nwoke raises one sound, albeit minor, objection to
the costs award. Judge Alonso granted $440 in witness
fees—$40 per witness per day for 11 days. Although the
rate is correct, see 28 U.S.C. § 1821(b), the number of
days i1s not. The Medical Center deposed nine
witnesses, each on a separate day. This totals $360, not
$440. ‘

That brings us to Nwoke’s second case. We review
the dismissal de novo. Arrigo v. Link, 836 F.3d 787, 798

! Nwoke also criticizes Judge Alonso’s assessment that the
remainder of costs were reasonable, but she neither asserts that
those costs exceed the scope of 28 U.S.C. § 1920 nor challenges how
they were calculated. We will not disturb the award on such a thin
argument.
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(7th Cir. 2016). “[A] final judgment on the merits of an
action precludes the parties or their privies from
relitigating issues that were or could have been raised
in that action.” Allen v. McCurry, 449 U.S. 90, 94
(1980). Claim preclusion “blocks a second lawsuit if
there is (1) an identity of the parties in the two suits;
(2) a final judgment on the merits in the first; and
(3) an identity of the causes of action.” Barr v. Bd. of
Trs. of W. Ill. Univ., 796 F.3d 837, 840 (7th Cir. 2015).
Nwoke concedes, as she must, that the two suits have
identical parties, but she contests whether the second
and third elements are satisfied.

Nwoke insists that there was no final judgment on
the merits of her unequal-pay claim since she was
denied leave to add that claim to her first lawsuit. But
the preclusive effect of a judgment extends to claims
that could have been raised as well as those actually
litigated. Bell v. Taylor, 827 F.3d 699, 707 (7th Cir.
2016). Nwoke certainly could have litigated her
unequal-pay claim in the first suit; indeed, she tried to
do just that. Nwoke does not challenge Judge Alonso’s
denial of leave to amend her complaint, and she
“cannot use a second lawsuit against [the Medical
Center] to take another bite at the apple.” Id. (We note
for completeness that Judge Alonso did not deny leave
to amend on the ground that the claims Nwoke sought
to add would be better managed as part of another
case. In that situation, claim preclusion would not

apply.)

Nwoke relatedly contends that there is no identity
of the causes of action because her unequal-pay claim
is based on a different set of facts than the
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discrimination and retaliation claims at the core of her
first suit. That’s the kind of claim splitting res judicata
1s meant to prevent. Palka v. City of Chicago, 662 F.3d
428, 437 (7th Cir. 2011). As Judge Feinerman
recognized, Nwoke’s unequal-pay claim stems from the
same “main event” as her other claims: the
discrimination she claims to have suffered at the
Medical Center. Barr, 796 F.3d at 840. After all, Nwoke
uncovered the pay-disparity evidence during discovery
on her discrimination claims, and the evidence of each
claim could have been used to support the other. See
Adams v. City of Indianapolis, 742 F.3d 720, 736 (7th
Cir. 2014) (“Whether there is an identity of the cause of
action depends on whether the claims comprise the
same core of operative facts that give rise to a remedy.”
(quotation marks omitted)). Nwoke cannot avoid claim
preclusion by “identify[ing] a slightly different cause of
action with one element different from those in the
first, second, or third lawsuits between the same
parties arising from the same events.” Czarniecki v.
City of Chicago, 633 F.3d 545, 550 (7th Cir. 2011).

We therefore MODIFY the cost award in appeal No.
20-3413 to provide for $360 for witness costs instead of
$440 and AFFIRM the judgment as modified. We
AFFIRM the judgment in appeal No. 20-2242.
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APPENDIX B

UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

19 C 358
[Filed: June 4, 2020]

CHINYERE U. NWOKE,
Plaintiff,

Vs.

THE UNIVERSITY OF CHICAGO
MEDICAL CENTER,
Defendant.

N Nt vt Nt Nt v’ gt gt gt

Judge Gary Feinerman

MEMORANDUM OPINION AND ORDER

This is Chinyere Nwoke’s second suit against her
former employer, The University of Chicago Medical
Center (“UCMC”). Doc. 28. Last year, the court stayed
this suit pending resolution of the first suit, Nwoke v.
The University of Chicago Medical Center, 16 C 9153
(N.D. II1.) (“Nwoke I’y (Alonso, J). Docs. 43-44. The
Nuwoke I court recently entered judgment in UCMC’s
favor. Because the Nwoke I judgment bars Nwoke’s
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claims here under the claim preclusion doctrine, this
suit 1s dismissed with prejudice.

Background

Nwoke filed Nwoke I in September 2016, alleging
that UCMC violated Title VII of the Civil Rights of
1964, 42 U.S.C. § 2000e et seq., and the Family and
Medical Leave Act (“FMLA”), 29 U.S.C. § 2601 et seq.
Nwoke I, ECF No. 1. The Nwoke I court recently
granted summary judgment to UCMC on those claims.
Nwoke I, ECF Nos. 434-435 (reported at 2020 WL
1233829 (N.D. IIl. Mar. 13, 2020)).

During the pendency of Nwoke I, Nwoke moved for
leave to amend her complaint to make new factual
allegations and to add a Title VII hostile work
environment claim, a Title VII race- and
retaliation-based harassment claim, and an intentional
infliction of emotional distress (“IlED”) claim. Nwoke I,
ECF No. 54; id., ECF No. 55 at pp. 4-42. The Nwoke I
court denied that motion on grounds of undue delay,
unfair prejudice, and futility. Id., ECF No. 79, ECF No.
201 at 6-10. Nwoke later moved again for leave to
amend her complaint, this time to add a pay
discrimination claim and allegations about a
supervisor’s mimicry of her accent. Id., ECF No. 129;
id., ECF No. 147 at pp. 9, 11, 16-17, {9 20, 31, 60-63,
70-71. The Nwoke I court denied that motion on
grounds of undue delay, unfair prejudice, and bad faith.
Id., ECF No. 152; id., ECF No. 164 at 6-10.

In this case, Nwoke brings claims under 42 U.S.C.
§ 1981, the Equal Pay Act, 29 U.S.C. § 206(d), the Lilly
Ledbetter Fair Pay Act of 2009, and the Illinois IIED
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tort. Doc. 28. As with her first suit, Nwoke alleges that
she was subjected to unlawful and discriminatory
treatment while employed with UCMC. Her complaint
includes many of the specific allegations and claims
that were the subject of the unsuccessful motions for
leave to amend in Nwoke I. Compare Nwoke I, ECF No.
55 at p. 5, 9 23 (alleging a racially discriminatory
incident on November 7, 2011), p. 33, § 182 (alleging
that she did not receive a raise), p. 41, Y 210-211
(hostile work environment claim), p. 42, Y 217-219
(IIED claim); id., ECF No. 129; id., ECF No. 147 at pp.
9, 11, 19 20, 31 (alleging that a supervisor mimicked
her accent), pp. 16-17, 9 60-63, 70-71 (pay
discrimination claim); and id., ECF No. 141 at 4
(describing allegations that UCMC employees sought
legal advice about her and physically chased her), with
Doc. 28 at § 11 (alleging the same November 7, 2011
incident), 9 17-18 (alleging that UCMC executives
sought legal advice about her), § 19 (alleging that
UCMC executives “took turns to physically pursue
Nwoke on hospital hallways”), § 20 (alleging that
“Nwoke’s supervisor ... mimicked Nwoke’s accent”),
9 28 (alleging that she was denied promotions),
19 32-34 (hostile work environment claim), 49 30,
35-36 (pay discrimination claim), 9 37-40 (IIED
claim).
Discussion

UCMC argues that the Nwoke Ijudgment precludes
the claims she brings here. Because UCMC’s argument
1mplicates the preclusive effect of a federal judgment in
a federal question case, the federal law of claim
preclusion applies. See Taylorv. Sturgell, 5563 U.S. 880,
891 (2008) (“For judgments in federal-question cases...
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federal courts participate in developing uniform federal
rules of res judicata ... .”) (internal quotation marks
and alteration omitted). The claim preclusion doctrine
provides that “a final judgment forecloses successive
litigation of the very same claim, whether or not
relitigation of the claim raises the same issues as the
earlier suit.” Id. at 892 (internal quotation marks
omitted). Claims that “were, or could have been,
decided in a prior suit” are precluded, “so long as there
1s (1) an identity of the parties or their privies; (2) an
identity of the cause of action; and (3) a final judgment
on the merits.” United States ex rel. Conner wv.
Mahajan, 877 F.3d 264, 271 (7th Cir. 2017) (alteration
and internal quotation marks omitted). All three
requisites of claim preclusion are present here.

Identity of Parties. The parties are the same in both
cases: Nwoke and UCMC.

Identity of Causes of Action. Whether there is an
identity of causes of action between two suits depends
on “whether the claims arise out of the same set of
operative facts or the same transaction.” Kilburn-
Winnie v. Town of Fortville, 891 F.3d 330, 333 (7th Cir.
2018) (quoting Bernstein v. Bankert, 733 F.3d 190, 226
(7th Cir. 2013)). For this requirement to be satisfied,
the claims in the two suits must be “based on the same,
or nearly the same, factual allegations arising from the
same transaction or occurrence.” Bernstein, 733 F.3d at
226 (internal quotation marks omitted). UCMC argues
that there is a shared identity of the causes of action
because both suits turn on the mistreatment Nwoke
allegedly suffered during her employment with UCMC.
Doc. 79 at 8; Doc. 81 at 3. Nwoke cursorily asserts that
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the relief sought and causes of action differ between the
two suits, but she fails to explain her position or cite
supporting case law. Doc. 78 at 1-3.

As this court noted when staying this case, Doc. 44,
and as detailed in the Background section, while the
legal theories Nwoke pursues here differ from those
she pursued or attempted to pursue in Nwoke I, the
underlying factual allegations are largely identical. As
noted, the crux of both suits is the discriminatory
treatment that Nwoke allegedly endured while
employed at UCMC. It follows that there is an identity
of the causes of action in both cases. See Barr v. Bd. of
Trs. of W. Ill. Univ., 796 F.3d 837, 840 (7th Cir. 2015)
(“Yes, the second case is a little different from the first
in that it complains about age discrimination and
presents a different theory of retaliation. Yes, [the
plaintiff] needed to get her right-to-sue letter before
she could bring claims in the second suit. But both
suilts arise out of the same main event: the [employer]’s
decision not to retain [the plaintiff] on its faculty.”);
Czarniecki v. City of Chicago, 633 F.3d 545, 550 (7th
Cir. 2011) (“Because both of [the plaintiff’'s] federal
claims and [her] new state-law claims are based on the
same set of factual allegations as [her] § 1983 claim,
res judicata bars [the plaintiff’s] Title VII claim and
[her] state-law claims.”).

Granted, some of Nwoke’s factual allegationsin this
case appear not to have been presented in the operative
complaint or any of the proposed amended complaints
in Nwoke I. Doc. 28 at Y 15-16 (alleging that Nwoke’s
coworker prevented her from putting her approved
hours on the schedule); 11 21-22 (alleging that UCMC’s
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Executive Director wrote in emails that she may “kill
or fire” Nwoke and that she had a long fuse with
Nwoke and had reached her limit), § 24 (alleging that
Nwoke “feared that her coworker added poison to {her]
food” on January 17, 2016), § 29 (alleging that UCMC
denied Nwoke’s request to be transferred out of a
Senior Executive and Chief Nursing Officer’s
department). But the claims in the two suits still share
a set of core operative facts, as they turn on Nwoke’s
allegations of broad and wide--ranging mistreatment
she experienced while employed at UCMC. Nwoke I,
ECF No. 141 at 3 (“A 13-hour deposition is not enough
for Plaintiff to narrate everything that was done to
[her] ... .”). Thus, despite Nwoke’s pleading certain
factual allegations here that she did not plead or
attempt to plead in Nwoke I, the identity of causes of
action component of claim preclusion is still satisfied.
See Herrmann v. Cencom Cable Assocs., Inc., 999 F.2d
223, 226 (7th Cir. 1993) (“If the plaintiff here had had
an employment contract which protected her from
being fired without cause, and she claimed that she
was fired in violation both of the contract and of Title
VII, these two claims would be the same claim for
purposes of res judicata because, although they would
not have the identical elements, the central factual
1ssue would be the same 1n the trial of each of them.”);
see also Huon v. Johnson & Bell, Ltd., 757 F.3d 556,
559 (7th Cir. 2014) (holding that there was an identity
of claims under Illinois claim preclusion law because
the claims in the two suits arose from connected
transactions, even though the second suit “add[ed]
allegations relating to salary and promotions that were
not mentioned” in the first suit, as the “allegations
ar[o]se out of the same facts underlying the [first]
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suit—[the plaintiff's] job conditions ... and
discharge”). This conclusion is bolstered by the fact
that Nwoke referenced many of those factual
allegations in opposing an earlier summary judgment
motion in Nwoke I. See Nwoke I, ECF No. 206 at 9 1,
42 (referencing the “kill or fire” email), § 51
(referencing the “long fuse” email); § 79 (stating that
her coworker prevented her from putting her approved
hours on the schedule); id., ECF No. 207 at § 18
(referencing the “kill or fire” email), Y 20 (referencing
the “long fuse” email), § 44 (referencing her request to
be transferred out of the department). In any event,
Nwoke surely could have asserted those other
allegations in Nwoke I, so claim preclusion applies
regardless of whether she in fact did so. See Nayak v.
Farley, 763 F. App’x 570, 572 (7th Cir. 2019) (“[T]he
[claim preclusion] doctrine bars not only claims
actually decided in the prior suit, but also all other
claims that could have been brought.”); Matrix IV, Inc.
v. Am. Nat’'l Bank & Tr. Co. of Chi., 649 F.3d 539, 547
(7th Cir. 2011) (“The doctrine of res judicata bars not
only those issues actually decided in the prior suit, but
all other issues which could have been brought.”)
(alteration and internal quotation marks omitted);
Highway J Citizens Grp. v. U.S. Dep’t of Transp., 456
F.3d 734, 743 (7th Cir. 2006) (“[R]es judicata bars not
only those issues which were actually decided in a prior
suit, but also all issues which could have been raised in
that action.”) (internal quotation marks omitted).

Final Judgment on the Merits. Under federal law, a
judgment 1s “final” for claim preclusion purposes when
“the district court has finished with the case.”
Czarniecki, 633 F.3d at 549 (internal quotation marks
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omitted). The Nwoke I judgment certainly is final as to
the claims resolved on summary judgment. See ibid.
(“There 1s no question that the district court’s grant of
summary judgment ... has given rise to a final
judgment ... .”). The Nwoke I judgment also is final as
to the claims for which Nwoke sought and was denied
leave to amend. See Arrigo v. Link, 836 F.3d 787, 799
(7th Cir. 2016) (“To allow the second lawsuit to
continue would render meaningless ... the district
court’s denial of [the] motion for leave to amend to add
the same claims [in the first lawsuit]. ... [[Jt is widely
accepted that appeal is the plaintiff’s only recourse
when a motion to amend is denied as untimely.”)
(internal quotation marks omitted); see also Hatch v.
Trail King Indus., Inc., 699 F.3d 38, 45-46 (1st Cir.
2012) (“It is well settled that denial of leave to amend
constitutes res judicata on the merits of the claims
which were the subject of the proposed amended
pleading.”) (internal quotation marks omitted); Prof’l
Mgmt. Assocs., Inc. v. KPMG LLP, 345 F.3d 1030, 1032
(8th Cir. 2003) (similar); N. Assurance Co. of Am. v.
Square D Co., 201 F.3d 84, 88 (2d Cir. 2000) (“Where
the plaintiff is seeking to add additional claims against
the same defendant and leave to amend is denied,
claim preclusion is appropriate.”).

Because all three requirements of claim preclusion
are satisfied, the Nwoke I judgment precludes Nwoke’s
claims here.

Conclusion

This suit is dismissed with prejudice. See Bernstein,
733 F.3d at 224 (“[A] dismissal on res judicata grounds
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... 1s a dismissal with prejudice.”) (emphasis omitted).
" Judgment will be entered in UCMC’s favor.

June 4, 2020 /sl
United States District Judge
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APPENDIX C

IN THE UNITED STATES DISTRICT COURT
FOR THE
NORTHERN DISTRICT OF ILLINOIS

Case No. 19 C 358
[Filed: June 4, 2020]

Chinyere U. Nwoke,
Plaintiff(s),
V.

The University of Chicago
Medical Center,

Defendant(s).

S . i Tl S N W N i g g

Judge Gary Feinerman

JUDGMENT IN A CIVIL CASE

Judgment is hereby entered (check appropriate box):

0 in favor of plaintiff(s)
and against defendant(s)
in the amount of $ ,

which O includes pre—judgment interest.
0 does not include pre-judgment
interest.
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Post-judgment interest accrues on that amount at
the rate provided by law from the date of this
judgment.

Plaintiff(s) shall recover costs from defendant(s).

0 in favor of defendanﬁ(s)
and against plaintiff(s)

Defendant(s) shall recover costs from plaintiff(s).

® other: Judgmentis entered in favor of Defendant
The University of Chicago Medical Center and against
Plaintiff Chinyere Nwoke. Plaintiff’s suit is dismissed
with prejudice, and she is entitled to no relief.

This action was (check one):

O triedbyajury with Judge  presiding, and the jury
has rendered a verdict. '

O tried by Judge  without a jury and the above
decision was reached.

® decided by Judge Gary Feinerman on a motion.

Date: 6/4/2020 Thomas G. Bruton, Clerk of Court
/s/ Jackie Deanes , Deputy Clerk
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APPENDIX D

UNITED STATES DISTRICT COURT
FOR THE Northern District of Illinois --
CM/ECF LIVE, Ver 6.3.3
Eastern Division

Case No.: 1:19-¢v-00358
[Filed: June 15, 2020]

Chinyere U. Nwoke
Plaintiff,
V.

The University of Chicago Medical Center

Defendant.

e’ Nt Nt N Nt Nt ot o’

Honorable Gary Feinerman
NOTIFICATION OF DOCKET ENTRY

This docket entry was made by the Clerk on Monday,
June 15, 2020:

MINUTE entry before the Honorable Gary
Feinerman:Motion for reconsideration [85] is denied.
The court’s opinion [83] addressed Plaintiff's pay
discrimination and Section 1981 claims and properly
applied the claim preclusion doctrine. The motion
hearing set for 6/25/2020 [86] is stricken. Civil case
remains closed.Mailed notice.(jlj, )
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ATTENTION: This notice is being sent pursuant to
Rule 77(d) of the Federal Rules of Civil Procedure or
Rule 49(c) of the Federal Rules of Criminal Procedure.
It was generated by CM/ECF, the automated docketing
system used to maintain the civil and criminal dockets
of this District. If a minute order or other document 1s
enclosed, please refer to it for additional information.

For scheduled events, motion practices, recent opinions
and other information, wvisit our web site at
www.ilnd.uscourts.gov.


http://www.ilnd.uscourts.gov
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APPENDIX E

IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

Case No. 16 C 9153
[Filed: November 16, 2020]

CHINYERE U. NWOKE,
Plaintiff,

V.

THE UNIVERSITY OF CHICAGO
MEDICAL CENTER a/k/a THE,
UNIVERSITY OF CHICAGO
HOSPITALS AND HEALTH SYSTEM,

Defendant.

e’ Nt Nt N N N N N N N N SN N

Judge Jorge L. Alonso
ORDER

Defendant’s motion to seal [436] is granted.
Defendant’s motion to approve bill of costs [438] is
granted in part. Having reviewed defendant’s bill of
costs and the accompanying briefing and
documentation, the Court awards defendant $18,393.69
in costs. Plaintiff’s motion to seal [470] is denied.
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STATEMENT

Having prevailed on its motion for summary
judgment against plaintiff, Chinyere Nwoke (see Mar.
13, 2020 Mem. Op. & Order, ECF No. 434), defendant,
the University of Chicago Medical Center, moves for
approval of a bill of costs in the amount of $58,053.38.

Rule 54(d)(1) provides that “costs—other than
attorney’s fees—should be allowed to the prevailing
party.” 28 U.S.C. § 1920 enumerates the sorts of costs
that are recoverable under this rule, which include
“[f]ees for printed or electronically recorded transcripts
necessarily obtained for use in the case; . . . [f]ees and
disbursements for printing and witnesses; [and] [f]ees
for exemplification and the costs of making copies of
any materials where the copies are necessarily
obtained for use in the case.”

“Taxing costs against the non-prevailing party
requires two inquiries—whether the cost is recoverable
and whether the amount assessed is reasonable.”
Artunduaga v. Univ. of Chicago Med. Ctr., No. 12 C
8733, 2017 WL 1355873, at *1 (N.D. Ill. Apr. 13, 2017).
“Any party seeking an award of costs carries the
burden of showing that the requested costs were
necessarily incurred and reasonable.” Trs. of Chi.
Plastering Inst. Pension Tr. v. Cork Plastering Co., 570
F.3d 890, 906 (7th Cir. 2009). Provided the prevailing
party succeeds in carrying its burden, Rule 54(d)(1)
“creates a presumption in favor of awarding costs to the
prevailing party,” Myrick v. WellPoint, Inc., 764 F.3d
662, 666 (7th Cir. 2014), although the district court
retains “discretion to decide whether an award of costs
is appropriate.” Chesemore v. Fenkell, 829 F.3d 803,
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816 (7th Cir. 2016). “[E]lven where the losing party does
"not lodge any objections, the prevailing party is not
automatically awarded costs; a court may only impose
costs upon the losing party if the expenses claimed are
reasonable, both in amount and necessity to the
litigation.” Shah v. Vill. of Hoffman Estates, No. 00 C
4404, 2003 WL 21961362, at *1 (N.D. Ill. Aug. 14,
2003).

Plaintiff has lodged a number of objections, most of
which are unpersuasive. A number of them appear to
be generalized complaints about defendant’s litigation
tactics; however, without any explanation of how
defendant’s alleged litigation misconduct specifically
drove up the costs of the suit or any attempt to connect
any particular items in the bill of costs to the litigation
misconduct, these objections are unavailing.
Additionally, plaintiff argues that the bill of costs is not
timely because it was filed more than fifteen days after
the judgment. However, Local Rule 54.1 gives
prevailing parties thirty days to file a bill of costs;
although defendant filed the bill of costs thirty-one
days after judgment, the General Orders entered by
Chief Judge Pallmeyer due to the COVID-19 pandemic
extended the deadline; and regardless of the
extensions, courts have considerable flexibility and
discretion in determining whether to consider a bill of
costs to have been timely filed, S.A. Healy Co. v.
Milwaukee Metro. Sewerage Dist., 60 F.3d 305, 308 (7th
Cir. 1995), and the Court is not inclined to disallow
defendant’s bill of costs on timeliness grounds, given
that plaintiff has not pointed to any prejudice she has
suffered. Finally, plaintiff frequently argues that costs
for certain transcripts, copies, or other items should be
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disallowed because these costs did not produce or relate
to any evidence that defendant used in court
proceedings or at summary judgment; but costs need
not relate to the most essential evidence in the case to
be recoverable. The question is whether they relate to
evidence that seemed reasonably necessary to develop
at the time the costs were incurred, not “whether it
was [later] used in a motion or in court.” Youngman v.
Kouri, No. 16-CV-1005, 2018 WL 3769845, at *2 (C.D.
I1I. Aug. 9, 2018) (quoting Cengr v. Fusibond Piping
Sys., Inc., 135 F.3d 445, 455 (7th Cir. 1998)). Plaintiff
has not shown that any of the costs to which she objects
were not reasonably necessary, in that sense.

Plaintiff's objection to defendant’s claim to
$31,519.69 in e-discovery costs, however, stands on
firmer ground. Section 1920(4) permits courts to tax
“fees for exemplification and the costs of making copies
of any materials where the copies are necessarily
obtained for use in the case,” and “[cJourts interpret
§ 1920(4) to mean that photocopying charges for
discovery and court copies are recoverable, but copying
charges made for attorney convenience are not.”
Artunduaga, 2017 WL 1355873, at *3. A prevailing
party may recover e-discovery costs under § 1920(4)
only if “the party can show that those costs were
tantamount to making copies and were reasonable and
necessary.” The Medicines Co. v. Mylan Inc., No.
11-CV-1285, 2017 WL 4882379, at *9 (N.D. I11. Oct. 30,
2017) (internal quotation marks omitted). Thus,
discovery costs “associated with the conversion of ESI
into a readable format, such as scanning or otherwise
converting a paper version to an electronic version or
converting native files to [an] agreed[-]Jupon . . .
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production format, are compensable under § 1920(4).
But costs related to the gathering, preserving,
. processing, searching, culling and extracting of ESI
simply do not amount to making copies and thus are
non-taxable.” Massuda v. Panda Express, Inc., No. 12
CV 9683, 2014 WL 148723, at *6 (N.D. Ill. Jan. 15,
2014) (internal quotation marks omitted). “In other
words, e-discovery costs are recoverable only when they
are clear analogues of copying costs.” Bagwe v.
Sedgwick Claims Mgmt. Servs., Inc., No. 11 CV 2450,
2015 WL 351244, at *5-6 (N.D. Ill. Jan. 27, 2015). “Put
another way, section 1920(4) authorizes taxation of
costs for the digital equivalent of a law-firm associate
photocopying documents to be produced to opposing
counsel.” United States v. Halliburton Co., 954 F.3d
307, 311 (D.C. Cir. 2020).

The Court is not convinced that the e-discovery
costs for which defendant seeks reimbursement do not
“go[] beyond merely converting a paper version into an
electronic document” or are otherwise for the
equivalent of copying. Allen v. City of Chi., No. 09 C
243, 2013 U.S. Dist. LEXIS 66789, at *13 (N.D. Ill. May
10, 2013) (internal quotation marks omitted). From
defendant’s description (see Def.’s Mem. in Supp. of Bill
of Costs at 7, ECF No. 439), these costs appear to be
due to the sort of processing that makes electronic
copies more useful because they can be searched or
found more easily; but making the copies more useful
in that way is not copying itself. The hosting and
processing that defendant describes are akin not to
copying but to the “steps that law-firm associates took
in the pre-digital era in the course of ‘doc
review—identifying stacks of potentially relevant
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- materials, culling those materials for documents
containing specific keywords,” et cetera. Halliburton
Co., 954 F.3d at 312. The fact that these tasks are
performed differently in modern litigation does not
make them the equivalent of “making copies.” See
Halliburton, 954 F.3d at 312 (“Because none of the
steps that preceded or followed the actual act of
making copies in the pre-digital era would have been
considered taxable, such tasks are untaxable now,
whether performed by law-firm associate or
algorithm.”); Race Tires Am., Inc. v. Hoosier Racing
Tire Corp., 674 F.3d 158, 169 (3d Cir. 2012) (“It may be
that extensive ‘processing’ of ESI is essential to make
a comprehensive and intelligible production. . . . But
that does not mean that the services leading up to the
actual production constitute ‘making copies.”); see
Massuda, 2014 WL 148723, at *5. The e-discovery costs
of $31,519.69 that defendant records on Schedule E are
disallowed.

Additionally, the Court discerns problems with
some of the deposition costs defendant seeks. First,
defendant explains that it paid for transcripts of the
depositions it took, for “case assessment purposes and
in anticipation of summary judgment,” and it also paid
for video recordings of certain depositions “[i]n
anticipation of a possible trial.” (Def.’s Mem. at 4.) To
recover costs for both a transcript and a videotape of
the same deposition, the prevailing party must show
that it was reasonably necessary to acquire both. BCS

Ins. Co. v. Guy Carpenter & Co., No. 04 C 3808, 2006

WL 1343218, at *2 (N.D. Ill. May 12, 2006) (citing
Cherry v. Champion Int’l Corp., 186 F.3d 442, 448-49
(4th Cir. 1999). The Court fails to see why it was
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reasonably necessary for defendant, in deposing certain
witnesses, to obtain both transcripts and a videotape
for trial." This case was nowhere near the trial stage
and defendant has not pointed to any reason it might
have reasonably believed that the deponents would be
beyond the subpoena power of the Court or otherwise
unavailable to testify live at trial, such that it would be
necessary (or even more convenient) to offer videotaped
depositions at trial. Cf. Medicines Co., 2017 WL
4882379, at *5-6 (bill of costs filed after trial). The
Court disallows the cost of videotapes that duplicate
deposition transcripts ($675 + $200 + $405 = $1,280)
and reduces the fees recorded on Schedule C from
$15,019.03 to $13,739.08.

Finally, defendant seeks costs expended in deposing
plaintiff’s “expert” witnesses. Under Rule 26(b)(4), each
party has the right to depose the other’s expert
witness, but, “[u]nless manifest injustice would result,
the court must require that the party seeking discovery
. . . pay the expert a reasonable fee for time spent in
responding to discovery.” Fed. R. Civ. P. 26(b)(4)(E)@3).
Plaintiff disclosed two of her treating physicians as
experts, and defendant deposed six other physicians

! Parenthetically, lest there seem to be some inconsistency, the
Court notes that the costs defendant seeks for the depositions
taken by plaintiff stand on different footing. Defendant explains
that plaintiff arranged to have these depositions videotaped, but
she did not arrange to have them transcribed by a court reporter,
and defendant needed a transcript for its motion for summary
judgment and other pretrial proceedings, so it was forced to both
pay for access to the video recordings and arrange for its own court
reporter to transcribe them. The Court accepts that these costs
were reasonably necessary, under these circumstances.
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'who treated plaintiff, as well.? Defendant paid fees to
all of these physicians for the time associated with
their depositions, and it now seeks to recoup those fees.

But defendant does not explain, and the Court does
not see, what legal basis there is for shifting the cost of
these depositions from defendant to plaintiff.

Defendant took these  depositions after plaintiff
-disclosed these witnesses, and Rule 26 provides that
the party seeking.discovery must pay the expert a
reasonable fee, not the party responding to it. Poulter
‘v. Cottrell, Inc., No. 12-CV-1071, 2017 WL 2445129, at
*7 (N.D.I11. June 6, 2017) (“[Because] it is Cottrell that
was seeking the discovery during that deposition][, it is]
Cottrell who properly pays the reasonable cost to the

"2 The Court doubts whether Rule 26 permits defendant to recover
the costs of deposing these six treating physicians who were not
. formally disclosed as expert witnesses. Courts are split on whether
Rule 26(b)(4)(E)(i)’s fee provision applies to professional witnesses
such as treating physicians who, while not formally disclosed as
"experts under Rule 26, nevertheless might conceivably be asked to
give their professional opinion. See McDermott v. FedEx Ground
Sys., Inc., 247 F.R.D. 58, 59-60 (D. Mass. 2007) (citing cases and
tracing both sides of the debate). This Court tends to agree with
those decisions holding that, where a party deposes a treating
physician as a mere fact witness, Rule 26 does not require the

" . party to pay her an expert fee, id. at 60-61 (citing Demar v. United

' States, 199 F.R.D. 617, 619 (N.D. Iil. 2001)), at least not in the

- absence of a showing of some understanding among the parties

.that the witness was going to give a professional opinion,
Rodrigiez ex rel. Fogel v. City of Chicago, No. 08C4710, 2009 WL
2413750, at *2 (N.D. I1l. Aug. 5, 2009). But the Court need not rule

. definitively; as the Court will explain, even assuming that the fee
provision of Rule 26 applies to these witnesses’ deposition fees, it
allocates the ¢ost of these depositions to defendant as the party
seeking discovery, not to plaintiff.
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expert under Rule 26.”); cf. Abernathy v. E. Illinois R.R.
Co., No. 15-CV-3223, 2018 WL 2278257, at *3 (C.D. Il
May 18, 2018) (“Plaintiff was the party seeking the
depositions . . . . Therefore, Defendant was not the
party seeking discovery and is not required to pay
those fees under Rule 26(b)(4)(E).”), affd on other
grounds, 940 F.3d 982 (7th Cir. 2019). Rule 26 makes
no mention of prevailing parties or of shifting the costs
of expert depositions based on the outcome of the case
on the merits. See Native Am. Arts, Inc. v. Indio Prod.,
Inc., No. 06 C 4690, 2012 WL 729291, at *2 (N.D. I11.
Mar. 6, 2012) (“Rule 26(b)(4)(E) allocates expert
witness fees to the party seeking discovery and does
not allow a party to recover such fees simply because it
prevailed.”); see also Monaghan v. Telecom Italia
Sparkle of N. Am., Inc., No. CV1300646ABCPLAX,
2014 WL 12639268, at *4 (C.D. Cal. Oct. 21, 2014)
(“Rule 26’s mandatory award of expert witness
expenses does not depend on whether the expert
witness had been retained by the party that ultimately
prevailed in the litigation; in other words, no matter
the outcome of the case, the party deposing an
adversary’s expert witness 1s required to pay for the
reasonable expenses the expert incurred to attend the
deposition.”); ¢f. El Camino Res., Litd. v. Huntington
Nat. Bank, No. 1:07-CV-598, 2012 WL 4808741, at *3
(W.D. Mich. May 3, 2012), report and recommendation
approved, No. 1:07-CV-598, 2012 WL 4808736 (W.D.
Mich. Oct. 10, 2012) (“[D]efendant is entitled to
reimbursement for part of its expert witness costs not
because it was the prevailing party, but because its
four expert witnesses were deposed at the request of
plaintiffs.”). Further, the Supreme Court has explained
and recently reiterated—albelt not in precisely this
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context—that expert fees are not recoverable under
Rule 54(d) or 28 U.S.C. § 1920, to the extent that they
-exceed 28 U.S.C. § 1821(b)’s cap on witness fees of $40
per day. See Rimini St., Inc. v. Oracle USA, Inc., 139 S.
Ct. 873, 877 (2019) (“In defining what expenses qualify
‘as ‘costs,” §§ 1821 and 1920 [like Rule 54(d)] do not
include expert witness fees.”) (citing Crawford Fitting
Co. v. J. T. Gibbons, Inc., 482 U.S. 437, 442 (1987)).

Thus, the Court finds no-basis for shifting expert
fees from defendant to plaintiff. The burden of paying
-the expert fees for these depositions already rests
where it belongs under Rule 26—on defendant, the
‘party who took the depositions. The Court therefore
reduces the expert fees defendant seeks as costs on
-Schedule B from $7,300 to $440 ($40 x 11), calculated

- .at a rate of $40 per witness per day, where three of the

eight witnesses had to be deposed over two days.

The Court finds the remainder of the costs
defendant seeks to be reasonable and necessary, and it
therefore allows them. Further, it finds the redactions

‘in defendant’s bill of costs and supporting
memorandum to be reasonably tailored to protecting
confidential health “information, so it grants
defendant’s motion to seal. Plaintiff docketed her
response brief as a motion to seal, apparently in an
attempt to follow the Court’s direction to file the
response under seal to avoid disclosing confidential
information, but through plaintiff’s apparent oversight,
"the response is not actually sealed on the docket.
- However, having reviewed it, the Court has not found
any protected health information or other confidential
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information that must be filed under seal, so it denies
the motion to seal as moot.

Date: 11/16/2020 /s/ Jorge L. Alonso

Jorge L. Alonso
United States District Judge
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APPENDIX F

IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

Case No. 16 C 9153
[Filed: March 13, 2020]

CHINYERE U. NWOKE,
Plaintiff,
V.
THE UNIVERSITY OF CHICAGO
MEDICAL CENTER a/k/a THE,
UNIVERSITY OF CHICAGO
HOSPITALS AND HEALTH SYSTEM,

Defendant.

et Nt Nt S Nt Nt et Nt Nt et ot ot et

Judge Jorge L. Alonso
MEMORANDUM OPINION AND ORDER

Plaintiff, Chinyere Nwoke, brings this employment
discrimination suit against defendant, the University
of Chicago Medical Center (“UCMC”), asserting claims
of racial discrimination and retaliation under Title VII
of the Civil Rights Acts of 1964 and the Civil Rights Act
of 1991, 42 U.S.C. §§ 2000e et seq., and interference
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with the exercise of her rights under the Family and
Medical Leave Act (“FMLA”), 29 U.S.C. § 2601. The
parties have filed cross-motions for summary
judgment, and defendant has filed an associated
motion to strike and for sanctions. For the following
reasons, defendant’s motion for summary judgment is
granted, and the other motions are denied.

LOCAL RULE 56.1 AND MOTION TO STRIKE
AND FOR SANCTIONS

Local Rule 56.1 requires a party seeking summary
judgment to file, among other items, “a statement of
material facts as to which the moving party contends
there 1s no genuine issue and that entitle the moving
party to a judgment as a matter of law,” which “shall
consist of short numbered paragraphs, including . . .
specific references to the affidavits, parts of the record,

and other supporting materials relied upon to support
the facts set forth in that paragraph.” N.D. Ill. LR
56.1(a)(3). A party opposing summary judgment must
file “a concise response to the movant’s statement that
shall contain . . . a response to each numbered
paragraph in the moving party’s statement, including,
1n the case of any disagreement, specific references to
the affidavits, parts of the record, and other supporting
materials relied upon,” and “a statement . . . of any
additional facts that require the denial of summary
judgment.” LR 56.1(b)(3)(B) & (C).

UCMC moves to strike plaintiff's Local Rule 56.1
statement and response, arguing that they are not
concise; they smuggle in legal argument and
non-responsive facts; their citations to evidence are
often lacking, or they are not precise enough to
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- determine which part of which of certain voluminous
- exhibits she relies on; the evidence she relies on is
largely unauthenticated, and some of it lacks
" foundation or is inadmissible as hearsay or for some
" other reason; and she occasionally contradicts her own
i 'deposition testimony with unsworn statements and
* assertions. Additionally, UCMC states that plaintiff’s
- filings included information UCMC had designated as
confidential, but plaintiff did not properly follow the
! three-part process set forth'in Local Rule 26.2 for filing
-such information—(1) provisionally filing the
documents containing the confidential information
" under seal, (2) along with public redacted versions and
(3) a motion to seal the unredacted versions—so UCMC
seeks to recover the attorneys’ fees it expended in
- addressing and correcting plaintiff's improper filings.

There is some merit in defendants’ position as to the
* form of plaintiff's Local Rule 56.1 materials. The Court .
_ is entitled to require strict compliance with Local Rule
56.1, Flint v. City of Belvidere, 791 F.3d 764, 767 (7th
~ Cir. 2015), and plaintiff's Local Rule 56.1 statement
. and response are anything but “concise”; to the
~ contrary, they are verbose and argumentative, and
- they often stray into facts that are immaterial to her
claims or mischaracterize the documents they cite.

‘ Still, as this Court often remarks, motions to strike
. are disfavored because they require the Court to “waste
- time by . . . engag[ing] in busywork and judicial
- editing,” rather than “addressing the merits” of the
. case.” U.S. Bank Nat. Ass’nv. Alliant Energy Res., Inc.,
. No. 09-CV-078, 2009 WL 1850813, at *3 (W.D. Wis.
- June 26, 2009). The Court bears in mind that the
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purpose of Local Rule 56.1 is “to isolate legitimately
disputed facts and assist the court in its summary
judgment determination,” Brown v. GES Exposition
Servs., Inc., No. 03 C 3921, 2006 WL 861174, at *1
(N.D.I1l. Mar. 31, 2006), because district courts do “not
have the advantage of the parties’ familiarity with the
record and often cannot afford to spend the time
combing the record to locate the relevant information,”
Delapaz v. Richardson, 634 F.3d 895, 899 (7th Cir.
2011). Despite their serious shortcomings, plaintiff’s
Local Rule 56.1 statement and response went some way
toward achieving the local rule’s purpose by identifying
disputed and undisputed facts and pointing to evidence
in the record. Even if plaintiff cited certain hearsay
statements or otherwise inadmissible evidence, at the
summary judgment stage evidence need only be
admissible in substance rather than form, see Cairel v.
Alderden, 821 F.3d 823, 830 (7th Cir. 2016) (““To be
considered on summary judgment, evidence must be
admissible at trial, though ‘the form produced at
summary judgment need not be admissible.” (quoting
Wragg v. Vill. of Thornton, 604 F.3d 464, 466 (7th Cir.
2010))), and plaintiff may have been able to cure
certain of these problems at trial.

Generally, “[p]ro selitigants are entitled to a certain
amount of latitude in regard to matters of procedure.”
OM v. Weathers, No. 91 C 4005, 1994 WL 96665, at *2
(N.D. III. Mar. 23, 1994) (citing cases). In keeping with
that principle, the Court is not inclined to strike
plaintiff's documents for failing to comply strictly
enough with the “technical requirements” of Local Rule
56.1, to the extent that the Court otherwise “ha[s]
everything it need[s] to render a decision.” Id.; see
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Browning v. Aikman, No.-10-2268, 2012 WL 1038540,
-at *3 (C.D. Ill. Mar. 27, 2012) (not requiring pro se
‘plaintiff’s strict compliance with “specific- technical
. requirements” of Central District of Illinois’s
iequivalent of Local Rule 56.1; to the extent plaintiff
. “provide[d] admissible evidence establishing his claim
‘or setting forth specific facts showing that there is a
"genuine issue for trial,” because a “pro se plaintiff is
_entitled to a great deal of latitude where procedural
. requirements are concerned”). The Court need not and
i will not “comb[] . .. the record to locate . . . relevant
.information,” Delapaz, 634 F.3d at 899, and it will
“disregard those portions of plaintiff's Local Rule 56.1
‘statement and response that are hopelessly vague,
‘imprecise, inaccurate in relation to cited materials,
immaterial, extraneous, argumentative, or improper,
; and that therefore do not serve the purpose of Local
Rule 56.1. But the .Court will not strike plaintiff's
. statement or response or any portion of them; it will
" consider them to the extent that they assist the Court
in finding material facts in the record and determining
. whether they are genuinely disputed.

That leaves the matter of defendant’s fee petition.

' The Court previously ruled that, given plaintiff's
' repeated failure to comply with this Court’s local rules
and instructions, especially with regard to filing

. information designated as confidential, defendant is
- entitled to recover its attorneys’ fees for the time it
' spent reviewing and responding to plaintiff’s improper
. summary judgment filings. (See May 29, 2019 Order,
- ECF No. 356.) Having now reviewed plaintiff’s filings
_in detail, the Court finds that the shortcomings in
- plaintiff’s filings, even with respect to the inclusion of
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documents designated confidential, were in the same
veln as the above-described failures to comply with the
“specific technical requirements” of local rules, for
which a pro se plaintiff is entitled to latitude.

The Court did not find egregious misuse of
confidential information that should have been filed
under seal, given that plaintiff took care to redact
patients’ names or “identifiers.” (Pl.’s App., ECF No.
347 n.2.) Defendant claims that this redaction is
insufficient (see Mot. to Strike, Dismiss, and for
Sanctions at 8, ECF No. 348), and there may be some
sense in which defendant is technically correct based
on a strict application of the Court’s Confidentiality
Order (ECF No.- 18) and local rules, but the most
important interest was in protecting patients’ .‘
identities, which plaintiff took care to do in a ‘
reasonable and customary manner. See Bailey v. City -
of Chi., No. 08 C 4441, 2010 WL 11595680, at *5 (N.D. |
I11. Oct. 13, 2010) (“[C]ourts have routinely required
records containing [protected health information] to be
produced with the identities of non-party actors
redacted.”). Further, defendant’s argument makes no
attempt to account for the “stark difference between
so-called ‘protective orders’ [such as this Court’s
Confidentiality Order] entered pursuant to the
discovery provisions of Federal Rule of Civil Procedure
26, on the one hand, and orders to seal court records,
on the other,” Shane Grp., Inc. v. Blue Cross Blue
Shield of Michigan, 825 F.3d 299, 305 (6th Cir. 2016)
R (citing Baxter Int’l Inc. v. Abbott Labs., 297 F.3d 544,
| 545 (7th Cir. 2002)), nor does 1t recognize that “[t]he
right to file a document under seal does not
automatically follow a confidentiality designation,”
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given the public interest in access to information that
finds its way from discovery into the court record.
Sarasota Cty. Pub. Hosp. Dist. v. MultiPlan, Inc., No.
8:18-CV-252-T-27AAS, 2019 WL 1244963, at *1 (M.D.
Fla. Mar. 18, 2019) (citing Baxter, 297 F.3d at 548).

Again, with respect to the specific technical
requirements of the local rules, a pro se plaintiff is
entitled to leeway. A federal court may assess
attorneys’ fees as a sanction for conduct that abuses
the judicial process pursuant to the court’s “inherent
powers, not conferred by rule or statute, to manage [its]
own affairs.” Goodyear Tire & Rubber Co. v. Haeger,
137 S.Ct. 1178, 1186 (2017) (internal quotation marks
omitted). But it must exercise such “undelegated
powers” with “especial restraint and discretion.” Id. at
1186 n. 5 (internal quotation marks omitted). After
reviewing plaintiff’s materials, the Court concludes
that the sound exercise of discretion and the interests
of justice require denying defendant’s fee petition.

BACKGROUND

In 2011, plaintiff, who 1s African-American, began
working at UCMC as a Hospital Operations
Administrator (‘HOA”). (Def’s LR 56.1 Stmt. § 1, ECF
No. 315 (Redacted) & No. 317 (Sealed).) HOAs provide
clinical, consultative, and administrative support
across UCMC’s hospitals, particularly at night and on
weekends when other administrators are absent, by
ensuring appropriate staffing and bed assignments for
patients; facilitating communication and record access
across departments; and coordinating patient care
among various treating medical professionals. (Id.
99 3-4) HOAs are expected to be prompt and
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responsive, particularly when called or paged in urgent
situations or emergencies. (Id. § 4.) According to a
manual submitted by plaintiff, HOAs “act{] as a liason
between senior management, department directors,
physicians, nurses, and support staff,” and they are
required to “work closely with the emergency
department, bed access, admitting, the staffing
resource office, individual nursing units, the operating
room and outpatient clinics to assure patients are
assigned beds and transferred appropriately.” (P1.’s LR
56.1 Stmt. Ex. 45, Administrator Resource Manual,
ECF No. 347-58 at 3-4.) UCMC administrators came to
refer to this job function—the responsibility for and
facilitation of the movement of patients appropriately
and safely through the different departments and
facilities of the hospital system during their hospital
stay—as “throughput.” (Def.’s LR 56.1 Stmt. 9 5-6.)
Another essential job function of the position, according
to the manual, is “[a]ttend[ing] all emergency
situations 1n the Hospitals and provid[ing]
administrative assistance and support.” (Pl.’s LR 56.1
Stmt. Ex. 45, Administrator Resource Manual, ECF
No. 347-58 at 4.)

In her 2013 performance review, plaintiff’s
supervisor, Tracy Pietrzyk, wrote that “[]]eadership has
asked that [plaintiff] be more visible when it comes to
throughput and staffing decisions. [Plaintiff]
represents leadership on her shifts and may need to
make some hard decisions to facilitate patient
movement.” (Def’s LR 56.1 Stmt. § 13.) Pietrzyk also
wrote that she “would like [plaintiff] to assert herself
more with staffing and throughput issues as she is the
house resource when on duty.” (Id.) Plaintiff received
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"an overall rating of three out of five, or “Fully

- Effective,” but she received a two out of five, or

“Partially Meets Expectations,”.in the category of
“Throughput and Staffing Demands.” (Id.; see id. Ex.

16, P1’s Dep. Ex. 25.) In her 2014 performance review,
plaintiff received a rating of three out of five. both

. overall and in the “Throughput and Staffing Demands”

category, and Pietrzyk wrote that plaintiff “has made

- progress this year and has been more of an active
. participant in throughput and staffing.” (Id. | 14; see
- id. Ex. 18, Pl.’s Dep. Ex._28.)

In 2015, HOAs becamé responsible for opening

- “surge units” to handle overflow when the emergency

. department was nearing capacity. (Id. § 7.) At

approximately 7:36 a.m. on May 11,. 2015, Emily

" Lowder, the Executive Director of Patient Logistics and
" a peer of Pietrzyk’s, received an-email from plaintiff, in
- which plaintiff informed her that she had been unable

to open a surge unit in “4SE” at 7:00 a.m. that morning
because of a shortage of available nurses. (Id. Ex. 4,

" Lowder Decl. § 20, ECF No. 310-4 (Redacted),  No.
. 318-3 (Sealed).) Lowder could see from the:
- correspondence copied below plaintiff's email message

that plaintiff had been informed on the evening of May

' 10, 2015, that there would be a need to open the 4SE
. surge unit on the morning of May 11, 2015, and yet
. plaintiff had not arranged to have nurses available to

staff the unit. (/d. Ex. 4, Lowder Decl. Y 20-21.)

- Lowder responded to plaintiff’s email to ask that, in the

future, she ensure that there are nurses available on

: standby_ (or “overtime”) in order to open the surge unit
" if necessary, rather than let the Staffing Resource

Office send standby nurses home. (Id. Ex. 4, Lowder
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Decl. 9 21-23.) Lowder relayed what had happened to
Pietrzyk. (Id.)

Pietrzyk met with plaintiff in her office later that
morning, and, according to plaintiff, she told plaintiff
that she had “failed” and her performance was “poor.”
(Id. § 17; see id. Ex. 9, P1.’s Dep. at 228:5-229:20, ECF
- No. 310-9 (Redacted), No. 318-7 (Sealed).) On May 15,
2015, Pietrzyk put plaintiff on a performance
improvement plan (“PIP”) because of her “difficulty
executing throughput as one of the required
deliverables of her position as an HOA.” (Id. | 18; id.
Ex. 24, P1’s Dep. Ex. 37, ECF No. 310-24.) Under the
PIP, plaintiff was to lead surge planning and
“demonstrate leadership with visible, timely
critical[-]thinking{-]based decisions with regard to
throughput and staffing demands on all of her
scheduled shifts,” particularly so that surges can be
“executed within the appropriate time frame.” (Id. { 18;
id. Ex. 24, Pl’s Dep. Ex. 37.) Plaintiff and Pietrzyk
were to meet once every two weeks to discuss plaintiff’s
progress. (Id. Ex. 24, P1.’s Dep. Ex. 37; see id. {9 18-20.)

On the morning of October 12, 2015, Lowder
received an email from Stephanie Blossomgame, a
Patient Care Manager (a department-level
administrator), about a “Dr. Strong” call the previous
evening. (Id. § 22.) “Dr. Strong” is a UCMC code for a
disorderly or apparently dangerous patient. (Id. § 21.)
According to Blossomgame, the “Dr. Strong” patient
had been medically cleared to be discharged, but he
became “irate and belligerent” with the nursing staff,
and he refused to leave “until they fixed his pain.” (Id.
Ex. 4., Lowder Decl. Ex. B, Oct. 12, 2015 Email from
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Blossomgame to Lowder.) Transportation for the
patient had already been arranged and was on-site
waiting for him to be discharged, but plaintiff
discontinued the discharge and instructed the
transporters to depart without him. (Id.) Plaintiff told
the patient’s medical team that a patient could not be
discharged against his will less than twenty-four hours
after he was admitted, and, if they wanted to proceed
with discharge, they would have to contact UCMC’s
legal team or wait till the next day. (Id.) When
Blossomgame arrived in the morning and heard what
had happened from her staff, she contacted plaintiff to
ask for details, having never heard of any such
twenty-four-hour rule, but plaintiff just referred
Blossomgame back to her own staff, which
Blossomgame found “inappropriate.” (Id.) Additionally,
the patient’s attending physician called Lowder to
complain about the incident because he had not been
notified that the discharge had been canceled, and
therefore he had not known to round on the patient
that morning. (Id. 4 23.) Lowder, who was covering for
Pietrzyk while she was out on vacation, was
disappointed and concerned by these reports, and she
scheduled a meeting with plaintiff to discuss the
incident at 7:30 a.m. on October 16. (Id. Y 24; id. Ex. 4,
Lowder Decl. 9 26, 28-29.) Plaintiff initially accepted
the meeting invite, but at 12:57 a.m. on the 16th, she
emailed Lowder to say she could not attend due to an
appointment. (Id.  24; id. Ex. 4, Lowder Decl. § 30, Ex.
C, Oct. 16,2015 Email from Pl. to Lowder.) Lowder was
“frustrated” by the cancellation, and she told plaintiff
in a return email that her failure to attend was “both
unfortunate and concerning.” (Id. Ex. 4., Lowder Decl.
q 31, Ex. D, Oct. 16, 2015 Email from Lowder to Pl.)
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On October 17, 2015, plaintiff forwarded Lowder’s
email to UCMC’s Employee and Labor Relations/
Human Resources Department (“HR”) to complain
‘about Lowder’s “strong wording[ ]” and to “bring this
event to [HR’s] attention.” (Id. § 24; id. Ex. 30, Pl.’s
Dep. Ex. 57, Oct. 17, 2015 Email from Pl. to HR, ECF
No. 310-30.) Plaintiff mentioned that she had not
known what the purpose of the meeting was, but before
receiving Lowder’s email she had hoped that it was
about “adding a black nurse manager to the new set of
executive directors to the Patient Care Services to
qu[ell] the buzz among the African-American UCM
workforce that they are not included in such perks and
appointments.” (Id. Ex. 30.)

On October 20, 2015, Lowder received another
email about an incident involving plaintiff, written by
nurse Kristy Hill and forwarded to Lowder by Shawn
Mabry, the Manager of Patient Logistics, an
administrator who reported to Lowder. (Id. § 26, Ex. 4,
Lowder Decl. § 33.) Hill wrote that she had asked
plaintiff to assign a nurse to admit a patient to the
Medical Intensive Care Unit (“MICU”). (Id. 9 26.)"
Plaintiff initially assigned a nurse named Robin to the
task, and Robin “took report” for the patient (i.e.,
gathered information about the patient). (Id.)
According to Hill, Robin contacted plaintiff, and a short

! Plaintiff purports to dispute the facts in paragraph 26 of
defendant’s Local Rule 56.1 statement because “Ms. Hill texted
Nwoke that Robin was not needed in staffing,” but the only
evidence that seems to correspond to this denial is a printout of a
text message that appears to have been sent on October 8, 2015,
nearly two weeks before the incident in question. (See P1.’s LR 56.1
Stmt. Ex. 61A, p. 19-20.)
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time later, plaintiff told Hill that she would ask the
' MICU team if the patient could be moved to “D6,” a
non-MICU unit elsewhere that was staffed with other
- nurses. (Id. § 26, Ex. 4, Lowder Decl. Ex. E, Oct. 18,
2015 Email from Mabry to Lowder.) Hill and one of the
- resident physicians in the MICU were both
“frustrat[ed]” by the decision, believing that the “MICU
" [personnel] should have say [in] where [their] patients
- are assigned, especially if there [are] a bed and nurse”
available. (Id. Ex. 4, Lowder Decl. Ex. E.) Lowder was
“disappointed” to learn that plaintiff had -agreed to
move a patient from the MICU when a bed and nurse
were available. (Id. § 26.)

' On October 26, 2015, after Pietrzyk returned from
- vacation, she, Lowder; and Corinn Steinhaur, the
Executive Director of Adult Inpatient Service, met with
plaintiff and gave her an opportunity to explain what
had happened in the Dr. Strong and MICU incidents.
(Id. § 29.) Plaintiff's responses did not alleviate
- Lowder’s concerns about plaintiff's performance on
those two occasions (id. § 30), and Pietrzyk reminded
. plaintiff that an HOA was to act as “the lead on shift”
© (@d. § 31)..On November 13, 2015, Pietrzyk wrote
. plaintiff a letter to explain that, in the Dr. Strong and
" MICU incidents, plaintiff had “failed to demonstrate
* the leadership responsibilities of [her] role as an HOA
by abdicating these responsibilities to others.” (Id.
9 33.) In the MICU situation, Pietrzyk explained,
* plaintiff should not have allowed Robin to change the
“throughput direction” for the patient after the room
was assigned and report taken because “[a]s HOA, it is
[plaintiff’s] role to assess the situation and determine
the patient assignment, and not let the staff make
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those decisions.” (Id. Ex. 38, Pl.’s Dep. Ex. 72, Nov. 13,
2015 Letter from Pietrzyk to Pl) In the Dr. Strong
situation, Pietrzyk explained, plaintiff should have
spoken to the attending physician and worked with the
team to facilitate the discharge, rather than simply
telling them to contact the legal team or wait, and she
should have informed Blossomgame of what had
happened, rather than telling her just to speak to her
staff. (Id.) According to Pietrzyk, both of these
incidents “indicate[d] a leadership gap in [plaintiff’s]
performance.” (Id.) Pietrzyk informed plaintiff that she
was to take a leadership role in these situations, she
was to work with leadership to work through issues,
rather than to decline to discuss them or participate in
solving them, and “[c]ontinued failure to meet Medical
Center expectations [could] lead to disciplinary action
up to and including termination.” (Id.)

On June 3, 2016, Michele Akerman, another HOA,
forwarded an email to plaintiff, copying Pietrzyk,
Mabry, and Lowder, from Ausra Miravinskaite, in
which Miravinskaite, a Patient Care Manager in the
emergency department, described a “Dr. Cart” incident
that had taken place the previous evening. (Id. 9 42.)
“Dr. Cart” 1s UCMCs code for a patient’s
cardiopulmonary arrest. (Id. § 40.) According to the
email, at 1:50 a.m. on June 2, 2016, the emergency
department (“ED”) responded to a Dr. Cart call in the
CT scan area. (Id. | 42.) Although the call was for an
“inpatient,” i.e., someone who had already been
admitted to the hospital, the patient was brought back
to the ED. (Id. Ex. 40, Pl’s Dep. Ex. 74 at 3, Jun. 3,
2016 Email from Miravinskaite to Mabry.)
Miravinskaite was “not sure” why a room was not
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. promptly assigned for this patient and reported that
. the HOA on duty—plaintiff—had “not respondfed] to
calls/pages.” (Id.) In addition to forwarding
Miravinskaite’s message, Akerman asked plaintiff to
“share, as soon as possible, the information” that she
possessed about the incident. (Id. at 2.)

Plaintiff did not immediately respond. On June 6,

. 2016, Pietrzyk followed up and asked plaintiff to
. respond. (Id. 4 43, Ex. 65, Pl.’s Dep. Ex. 144, Jun. 6,
2016 Pietrzyk Email to P1.) On June 7, 2016, Lowder
. followed up, writing that she had been contacted about
" this incident by Dr. Linda Druelinger, the head of the
. ED, and asking plaintiffif she could “please share [her]
follow--up from this incident ASAP” so Lowder could
respond to the ED team. (Id. Ex. 40, Pl.’s Dep. Ex. 74 at
3, Jun. 7, 2016 Email from Lowder to P1.) At 11:53 p.m.

- on June 9, 2016, plaintiff responded that she was
“waiting on more information” from Miravinskaite and

" wanted to have “more info[rmation] on how many calls
" [had been placed], to which phone line the calls were
placed, and as well how many pages” had been sent,

- before answering in more detail. (/d.) Fourteen minutes
before, at 11:39 pm, she had sent an email to

' Miravinskaite about the calls and pages. (Id. Ex. 65,
Pl’s Dep. Ex. 144, Jun. 9, 2016 Pl Email to

. Miravinskaite.) At 7:45 a.m. on June 10, 2016,
" Miravinskaite reported to Lowder and Pietrzyk that
' plaintiff had been present in the CT scan area during
the Dr. Cart call, but then left. (Id. q 46.) The patient
. was brought back to the ED, and an ED nurse called
the Bed Access Department to ask why. (Id.) The ED
nurse was told that plaintiff was in Bed Access herself,
‘so the ED nurse asked to speak with her, and the nurse
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was placed on hold; but plaintiff never picked up the
call. (Id.)

Later that morning, Pietrzyik emailed Thomas
Lloyd, an Employee/Labor Relations Manager in HR,
writing that there were “several pressing issues with
regard to [plaintiff], most importantly her lack of
response to inquiries about a patient situation,” and
Pietrzyik and Lowder wanted “to meet . . . right away
to plan next steps for this lack of performance.” (Id.
947, Ex. 4, Lowder Decl. Ex. K, Jun. 10, 2016 Pietrzyk
Email to Lloyd.) Lowder, whom Pietrzyk had copied,
replied that she had scheduled a meeting on the
situation for the next business day, “as this issue needs
urgent resolution.” (Id. Ex. 4, Lowder Decl. Ex. K, Jun.
10, 2016 Lowder Email to Lloyd.) On June 13, 2016,
Lloyd, Pietrzyk, and Lowder met to discuss the
situation. (Id. § 49.) On June 14, 2016, Pietrzyk sent an
email to Lloyd, Lowder, and Debra Albert, Chief of
Nursing and Senior Vice President of Patient Care
Services, to whom Lowder and Pietrzyk reported. (Id.
9 49; seeid. | 18.) In the email, Pietrzyk recommended
that plaintiff “be put on suspension until further
investigation.” (Id. § 49.) Albert had been informed
about plaintiff's role in the Dr. Cart incident and was
“significantly concerned by Plaintiff’s reported lack of
responsiveness during the Dr. Cart patient incident,
and that she had not responded to management in
substance about it, despite attempts to contact her.”
(Id. Ex. 1, Albert Decl. { 28.)

On the same day, June 14, 2016, Lloyd received
notice via email that plaintiff had filed a charge of
discrimination against UCMC with the Equal
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‘Employment Opportunity Commission (“EEOC”),
claiming race discrimination and retaliation and
alleging that she had been disciplined, had complained,
and then was “harassed and subjected to different
terms and conditions of employment including, but not
limited to, extra scrutiny.” (Id. § 52.)

Plaintiff worked on the evening of June 15, 2016,
'but when Pietrzyk and Lloyd went to speak with her,
they learned that she had left work to seek treatment
for an illness. (Id. | 53.) Plaintiff returned to work on
June 20, 2016, and Pietrzyk and Lloyd sought to meet
with her the following morning, but she would-not do
's0, claiming she was too sick to meet. (Id.  55.) Hours
later, plaintiff sent Ms. Pietrzyk a claim number;
plaintiff had been approved to take intermittent leave

‘under the FMLA. (Id. 9 55-56.)

Lloyd began investigating the Dr. Cart incident. He
reached out to plaintiff to find out what had happened,
and on June 23, 2016 plaintiff finally responded,
explaining that she had been in touch with ED nurses
“Joel” and “Mary” about the Dr. Cart patient’s assigned

‘bed on the morning of June.2 in the immediate
aftermath of the Dr. Cart call. (Id. §§ 57-58.) Lloyd
_followed up with Joel Hufano and Mary Kerley, the ED
nurses plaintiff had mentioned, who explained that
during the Dr. Cart incident they had urgently sought
plaintiff's guidance because they, as ED personnel,
- could not access the patient’s full inpatient records in
"UCMC’s electronic medical records system and
_therefore could not be certain how to appropriately care
- for the patient. (Id. §960-61.) Hufano stated that while
he had received a page identifying the patient’s ED
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“Dr. Cart” bed, the page did not address the records
issue. (Id. § 62.) Kerley confirmed the story
Miravinskaite had earlier relayed: Kerley had called
Bed Access for assistance; she was told that plaintiff
was there, and indeed she could hear plaintiff in the
background; she asked to speak with plaintiff and was
placed on hold; but plaintiff never picked up the phone
and did not call back. (Id. | 62.) Without plaintiff's
assistance, Hufano and Kerley had had to wait for a
nurse from a different unit to travel down to the ED to
help them access the patient’s records. (Id. § 63.)

To resolve certain discrepancies between plaintiff's
account and Hufano and Kerley’s, Lloyd sought to meet
with plaintiff, but she declined to meet, and on July 1,
2016, she notified UCMC that she was on continuous
medical leave. (Id. {9 64-67.)

On September 19, 2016, plaintiff attempted to
report to work, but the new HOA manager (Pietrzyk
had apparently left UCMC’s employment) instructed
plaintiff to wait to hear from HR. (Id. § 71.) Lloyd
reached out to plaintiff again, and plaintiff agreed to
meet on September 21, 2016. (Id. Y 72.) At the meeting,
she could recall little of the events of June 2, 2016, but
she stated that her June 23, 2016 email was accurate.
({d.) Lloyd told plaintiff not to return to work. (Id.) The
following day, plaintiff filed this suit. (Id. § 73.)

Lloyd kept Lowder and Albert informed of the
progress of his investigation and of his ultimate
inability to clear up certain discrepancies between
plaintiff’s account of the Dr. Cart incident and the ED
nurses’ accounts. (Id. § 74.) Albert determined that
plaintiff’s ongoing performance issues, culminating in
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‘her failure to respond to inquiries during and after the
Dr. Cart incident, warranted her termination. (Id.
9 75.) Lloyd and Lowder agreed, and on November 22,
2016, UCMC issued a letter, signed by Lloyd, to inform
plaintiff that UCMC had “made the decision to
terminate [plaintiff] for serious on-going problems with
‘(her) work performance, including an incident on or
around June 2, 2016 in which [she] failed to respond to
requests for information and support from members of
‘the [ED’s] nursing team.” (Id.)

In her complaint in this suit, plaintiff claims that
the increased scrutiny to which she was subjected for
.her performance on throughput issues was
‘discriminatory, as white HOAs were not subjected to
the same scrutiny; plaintiffs termination was
-discriminatory and retaliatory; and UCMC interfered
with her FMLA rights by peppering her with inquiries
-about her work performance while she was on FMLA
leave and terminating her. Defendant moves for
summary judgment, and plaintiff has filed a
cross-motion for partial summary judgment on liability.

ANALYSIS

“The Court shall grant summary judgment if the
“movant shows that there i1s no genuine dispute as to
~any material fact and the movant is entitled to
judgment as a matter of law.” Fed. R. Civ. P. 56(a);
' Wackett v. City of Beaver Dam, 642 F.3d 578, 581 (7th

Cir. 2011). A genuine dispute of material fact exists if
“the evidence is such that a reasonable jury could
- return a verdict for the nonmoving party.” Anderson v.
Liberty Lobby, Inc.,477U.S. 242, 248 (1986). The Court
may not weigh conflicting evidence or make credibility
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determinations, but the party opposing summary
Judgment must point to competent evidence that would
be admissible at trial to demonstrate a genuine dispute
of material fact. Omnicare, Inc. v. UnitedHealth Grp.,
Inc., 629 F.3d 697, 705 (7th Cir. 2011); Gunuville v.
Walker, 583 F.3d 979, 985 (7th Cir. 2009); see
Modrowski v. Pigatto, 712 F.3d 1166, 1167 (7th Cir.
2013) (court must enter summary judgment against a
party who “does not come forward with evidence that
would reasonably permit the finder of fact to find in
[its] favor on a material question™) (quoting Waldridge
v. American Hoechst Corp., 24 ¥.3d 918, 920 (7th Cir.
1994)). The Court construes all evidence and draws all
reasonable inferences in the light most favorable to the
nonmoving party. Chaib v..Geo Grp., Inc.,819 F.3d 337,
341 (7th Cir. 2016). The Court applies these “ordinary
standards for summary judgment” in the same way
whether one or both parties move for summary
judgment; when the parties file cross-motions, the
Court treats each motion individually, “constru[ing] all
facts and inferences arising from them in favor of the
party against whom the motion under consideration is
made.” Blow v. Bijora, Inc., 855 ¥.3d 793, 797 (7th Cir.
2017); see Reeder v. Carter, 339 F. Supp. 3d 860, 869-70
(S.D. Ind. 2018).

Title VII makes it “an unlawful employment
practice: for an employer . . . to . . . discharge any
individual, or otherwise to discriminate against any
individual with respect to his compensation, terms,
conditions, or privileges of employment, because of
such individual’s race, color, sex, or national origin.” 42
U.S.C. § 2000e-2(a)(1). In other words, “Title VII
prohibits job-related actions that are motivated by
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intentional discrimination against employees, based on
protected employee statuses such as race or sex.” Ernst
v. City of Chi., 837 F.3d 788, 794 (7th Cir. 2016).

“A plaintiff may prove race discrimination either
directly or indirectly, and with a combination of direct
and circumstantial evidence.” McKinney v. Office of
Sheriff of Whitley Cty., 866 F.3d 803, 807 (7th Cir.
2017). Under the direct method, the plaintiff must “set
forth ‘sufficient evidence, either direct or
circumstantial, that the employer’s discriminatory
animus motivated an adverse employment action.” Id.
(quoting Coleman v. Donahoe, 667 F.3d 835, 845 (7th
Cir. 2012)). Under the indirect method, the plaintiff
makes use of the “burden-shifting approach articulated
in McDonnell Douglas Corp. v. Green, 411 U.S. 792
(1973),” McKinney, 866 F.3d at 807 (internal citation
altered), which requires her to make out a prima facie
case by showing that “(1) she is a member of a
protected class, (2) her job performance met [the
employer’s] legitimate expectations, (3) she suffered an
adverse employment action, and (4) another similarly
situated individual who was not in the protected class
was treated more favorably than the plaintiff.”
Coleman, 667 F.3d at 845 (quoting Burks v. Wis. Dep’t
of Transp., 464 F.3d 744, 750--51 (7th Cir. 2006)).
Under either method, plaintiff must show that she
suffered an adverse employment action that
“materially alter[s] the terms or conditions of
employment,” Porter v. City of Chi., 700 F.3d 944, 954
(7th Cir. 2012), and is “more disruptive than a mere
inconvenience.” Nagle v. Vill. of Calumet Park, 554
F.3d 1106, 1120 (7th Cir. 2009) (citing Crady v. Liberty
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Nat’l Bank & Trust Co., 993 F.2d 132, 136 (7th Cir.
1993)).

Critically, “the ‘direct’ and ‘indirect’ methods are not
subject to different legal standards. .. [;] instead, there
is a single inquiry” at summary judgment, McKinney,
866 F.3d at 807, which is “whether the evidence would
permit a reasonable factfinder to conclude that the
plaintiff’s race . . . or other proscribed factor caused the
discharge or other adverse employment action.” Ortiz,
834 F.3d at 765. Put differently, “[hJowever the
plaintiff chooses to proceed, at the summary judgment
stage the Court must consider all admissible evidence
to decide whether a reasonable jury could find that the
plaintiff suffered an adverse action because of her [race
or other protected trait].” Carson v. Lake Cty., Ind., 865
F.3d 526, 533 (7th Cir. 2017); see David v. Bd. of Trs. of
Cmty. Coll. Dist. No. 508, 846 F.3d 216, 224 (7th Cir.
2017) (“McDonnell Douglas is not the only way to
assess circumstantial evidence of discrimination. In
adjudicating a summary judgment motion, the question
remains: has the [plaintiff] produced sufficient evidence
to support [or require] a jury verdict of intentional
discrimination?”’) The Court must consider the evidence
as a whole to determine whether the full evidentiary
picture permits a reasonable inference that plaintiff’s
race caused defendant to treat plaintiff differently.
Ortiz v. Werner Enters., Inc., 834 F.3d 760, 765 (7th
Cir. 2016); Troupe v. May Dep’t Stores Co., 20 F.3d 734,
737 (7th Cir. 1994).

In addition, Title VII makes it unlawful for an
employer to “discriminate against any of his employees
. . . because [the employee] has opposed any practice
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made an unlawful employment practice by this
subchapter.” 42 U.S.C. § 2000e-3(a). This type of
discrimination is commonly known as “retaliation.”
Tomanovich v. City of Indianapolis, 457 F.3d 656, 662
(7th Cir. 2006). “A retaliation claim requires proof that
the plaintiff suffered an adverse employment action
because of his statutorily protected activity; in other
words, the plaintiff must prove [1] that he engaged in
protected activity and [2] suffered an adverse
employment action, and [3] that there is a causal link
between the two.” Lord v. High Voltage Software, Inc.,
839 F.3d 556, 563 (7th Cir. 2016).

The FMLA guarantees eligible employees of a
covered employer the right to take unpaid leave for a
period of up to twelve weeks for a serious health
condition. King v. Preferred Tech. Grp., 166 F.3d 887,
891-92 (7th Cir. 1999) (citing 26 U.S.C. § 2612(a)(1)).
Upon return from FMLA leave, employees must be
restored to the same position or an equivalent one, with
the same benefits and terms of employment. Id. (citing
26 U.S.C. § 2614(a)). It is unlawful for any employer to
“Interfere with, restrain, or deny the exercise of or the
attempt to exercise, any right provided” by the FMLA.
26 U.S.C. § 2615(a)(1). The FMLA’s implementing
regulations provide that the FMLA’s “prohibition
against interference prohibits an employer from
discriminating or retaliating against an employee . . .
for having exercised or attempted to exercise FMLA
rights.” 29 C.F.R. § 825.220(c). Further, “employers
cannot use the taking of FMLA leave as a negative
factor in employment actions.” Id.
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I. TITLE VII

Plaintiff claims that the increased scrutiny to which
she was subjected, particularly in the form of excessive
meetings, and the resulting discipline and termination
were discriminatory and retaliatory in violation of Title

VIIL.

A. Discrimination

Plaintiff believes that she has adduced sufficient
evidence not only to survive defendant’s motion for
summary judgment, but to entitle her to summary
judgment in her favor on liability. She asserts that her
supervisors harassed her by rating her performance
poorly and requiring her to appear for dozens of
meetings that the other HOAs did not have to attend,
often ostensibly to discuss her handling of throughput
issues, although UCMC had made no effort to train her
on throughput. According to plaintiff, the other HOAs,
who were not black, were not subjected to the same
scrutiny. Further, according to plaintiff, defendant’s
ostensible reason for terminating her—namely,
mishandling the June 2, 2016 Dr. Cart incident—is
pretextual because the evidence shows that she did
nothing wrong other than fail to “answer one (1)
telephone call.” (P1.’s Mem. in Supp. of Cross-Mot. and
Opp’n to Def’s Mot. for. Summ. J. at 17, ECF No. 342.)

1. Scope of Claim

Defendant argues that the scope of plaintiff’s claim,
properly considered, is much more limited than she
suggests for two reasons: (1) some of the disparate
treatment plaintiff describes is untimely or outside the
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s00pe of her EEOC charge, which she filed before she
' was terminated, and therefore shé has not exhausted
' her administrative remedies as to her termination or
| other "such issues, and (2) the alleged disparate
; treatment’ that remains, including the unfavorable
. performance reviews, PIP, and increased scrutiny, was
» not sufficiently serious to materially alter the terms
' and conditions of her employment and therefore qualify
as the sort of adverse employment action that Title VII
. ‘protects against.

a. Exhaustion of discriminatory termination claim

~ “The test for determining whethér an EEOC charge

encompasses the cldaims in a comiplaint [is whether
: they] are ‘like or reasonably related to the allegations
_of the charge and growing out of such allegations.”
Cheek v. W. & S. Life Ins. Co., 31 F.3d 497, 500 (7th
~Cir. 1994) (quoting Jenkins v. Blue Cross Mut. Hosp.
: Ins., Inc., 538 F.2d 164, 167 (7th Cir. 1976)). Stated
 slightly differently, the test is satisfied “if there is a
* reasonable relationship between the allegations in the
- charge and the claims in the complaint, and the claim
’in the complaint can reasonably be expected to grow
out of an EEOC investigation of the allegations in the
" charge,” such that the employer has “some warning of
' the conduct about which the employee is aggrieved.
t Cheek, 31 F.3d at 500.

Plaintiff filed her latest-amended charge in July
. 2016, well after.the investigation had begun into the
' June 2, 2016 incident that precipitated her dismissal
* (see Pl’s LR 56.1 Stmt. § 52), so the charge gave
. defendant “warning of the conduct about which
. [plaintiff was] aggrleved” and the EEOC an
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opportunity to redress it. See id. (See Pl.’s LR 56.1
Stmt. Ex. 3 at UCMC/EEOC 032, Aug. 1, 2016 Email
from Pl. to EEOC Investigator Lamb (forwarding
Lloyd’s July 5, 2016 email to plaintiff about her failure
to cooperate with his investigation).) The Seventh
Circuit has held that when a plaintiff files an EEOC
charge and is later fired in retaliation for doing so, she
need not file another EEOC charge, which would
“serve no purpose except to create additional
procedural technicalities when a single filing would
comply with the intent of Title VIL.” McKenzie v. IIL.
Dep’t of Transp., 92 F.3d 473, 482 (7th Cir. 1996)
(quoting Gupta v. E. Texas State Univ., 654 F.2d 411,
414 (5th Cir. 1981)). Regardless of whether plaintiff’s
termination 1s seen as the culmination of the
discriminatory treatment that she claims to have
received during her employment or as retaliation for
complaining about that treatment, the reasoning of
McKenzie and Gupta is equally apposite; plaintiff’s
termination is reasonably related to her claims of pre-
termination disparate treatment and it would “serve no
purpose” to require plaintiff to file a second charge,
other than to needlessly create an additional
procedural hurdle for her.

b. Adverse employment action

As for whether plaintiff’s pre-termination disparate
treatment qualifies as an adverse employment action,
defendant is correct that such actions as performance
improvement plans, negative performance reviews, and
heightened scrutiny are generally not adverse
employment actions for Title VII purposes. See Smart
v. Ball State Univ., 89 F.3d 437, 441 (7th Cir. 1996); see
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. also Jones v. Res-Care, Inc., 613 F.3d 665, 671 (7th Cir.
2010) (“[T]his Court has previously held that unfair
‘reprimands or negative performance evaluations,
unaccompanied by some tangible job consequence, do
not constitute adverse employment actions.”) (internal
" quotation marks omitted); Cole v. Illinois, 562 F.3d
812, 816-17 (7th Cir. 2009) (placing plaintiff on
“employee improvement plan” that required him to
submit daily and weekly schiedules to supervisors not
- materially adverse action) (citing cases); Wilson v.
~ TecStar Mfg. Co., No. 04-CV-233, 2007 WL 201051, at
*7 (E.D. Wis. Jan. 23, 2007) (“[I]ncreased scrutiny by a
~ supervisor does not rise to the level of an adverse
employment action”) (citing Harris v. Firstar Bank
- Milwaukee, N.A., 97 F. App’x 662, 665 (7th Cir. 2004)).
But in this case, the supervisors’ heightened scrutiny
“and negative performance evaluations were not
“unaccompanied by [any] tangible job consequence,”

- Jones, 613 F.3d at 671, to the extent that they justified

- plaintiff's discharge, which is unquestionably an-:

~ adverse employment action. See Bredemeier v. Wilkie,
No. 15 C 7514, 2018 WL 3707803, at *9 (N.D. I1l. Aug.

4, 2018) (citing Tart v. Ill. Power Co., 366 £.3d 461, 467

. (7th Cir. 2004)).

Although her theories of liability as expressed in
~her brief are muddled, plaintiff also seems to argue
that the dozens of meetings she was subjected to in
* order to monitor, critique, and improve her
performance, particularly after the PIP was imposed in
- 2015, were humiliating and were so excessive as to
~amount to harassment and a hostile work
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environment.” It is not clear how many such meetings
there were. Plaintiff claims that there were 141
meetings 1n 2015, but she also appears to admit that
some subset of these concerned not plaintiff's work
performance specifically but more general topics, and
they included other HOAs and hospital personnel,
along with plaintiff and her supervisors. (See Def.’s LR
56.1 Resp. J 25, ECF No. 421 (Sealed), ECF No. 411
(Redacted); Def.’s LR 56.1 Reply Y 35, ECF No. 422
(Sealed), ECF No. 386 (Redacted).)

Regardless of the precise number, plaintiff has not
cited any case in which a Court found a supervisor’s
frequent meetings with a subordinate to discuss
work-related issues to amount to unlawful harassment
that created a hostile work environment, and the Court
1s aware of none. See O'Brien v. Dep’t of Agric., 532
F.3d 805, 809-10 (8th Cir. 2008) (“verbal harassment
and increased scrutiny” did not rise to the level of a
racially hostile work environment); see also Lee v.
Cleveland Clinic Found., 676 F. App’x 488, 494 (6th
Cir. 2017) (“Increased surveillance and discipline,
whether warranted or not, do not constitute a material
adverse change in the terms of employment in the
discrimination context.”). Plaintiff's descriptions of
these meetings, even if she claims to have subjectively
found them humiliating, are closer to “complaints
about overwork,” Boss v. Castro, 816 F.3d 910, 920 (7th

? Defendant argues that the Court denied plaintiff's motion to
amend her complaint to assert a hostile work environment theory,
but to the extent any such theory is based on “meetings,” there is
sufficient predicate for it in the original version of plaintiff's
complaint, which mentions the meetings. (Compl. {9 60-61.)
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Cir. 2016), and “difficulties with managers” that
amount to no more than “normal workplace friction,”
Herron v. DaimlerChrysler Corp., 388 F.3d 293, 303
(7th Cir. 2004), than to complaints about a “place
permeated with [the] intimidation, ridicule, and insult”
that represents a typical hostile work environment.
Boss, 816 F.3d at 920; see also Matthews v. Donahoe,
493 F. App’x 796, 800 (7th Cir. 2012) (“[Plaintiff’s]
contention that [her] supervisors subjected her to a
‘hostile work environment’ by excessively scrutinizing
her work . . . and warning her about her attendance
problems, does not show a pattern of threatening or
humiliating harassment or a workplace permeated
with discriminatory ridicule, intimidation, or insult.”).

Thus, the Courtis skeptical whether the scrutiny to
which plaintiff was subjected, in the form of
performance reviews and meetings about her
performance, was an adverse employment action by
itself. But regardless, she certainly suffered an adverse
employment action when she was terminated, and the
Court will consider the evidence of the pre-termination
scrutiny to which she was subjected to determine
whether it supports an inference that she was
terminated for a discriminatory reason. As the
following discussion will show, it ultimately makes no
difference how broadly or narrowly the Court conceives
of the adverse employment action plaintiff suffered
because she lacks sufficient evidence that it was the
product of a discriminatory or retaliatory motive.
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2. Whether A Discriminatory Motive Caused
Plaintiff’s Adverse Treatment

Plaintiff mentions both the direct method of proof
and the McDonnell Douglasburden--shifting method in
her principal brief, so the Court will first consider the
evidence as it fits within the McDonnell Douglas
framework, and then “assess cumulatively all the
evidence . . . to determine whether it permits” or
requires a jury to find that the scrutiny and discharge
plaintiff suffered are “attributable to her . . . race.”
David, 846 F.3d at 224.

a. McDonnell Douglas approach

Under the McDonnell Douglas burden-shifting
approach, if plaintiff meets her burden of establishing
a prima facie case by showing that she met the
employer’s legitimate expectations but suffered an
adverse employment action while similarly situated
co-workers not in her protected class were treated more
favorably, then the burden shifts to defendant to
provide a legitimate non-discriminatory reason for its
action. Coleman 667 F.3d at 845. If defendant succeeds,
the burden shifts back to plaintiff to prove that
defendant’s reason is a pretext for discrimination. Id.

Undisputed facts show that plaintiff is
African-American and that she suffered an adverse
employment action when she was terminated (if not
before). Therefore, the Court focuses on whether
plaintiff has shown that she was meeting legitimate
performance expectations (and whether her
termination for failing to meet them was a pretext for
discrimination, which is the other side of the same
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coin) and whether similarly situated co-workers outside
the protected class were treated more favorably.

i. Legitimate performance expectations and pretext

The parties dispute whether plaintiff was meeting
legitimate performance expectations, but because
plaintiff argues that defendant is “lying about 1its
legitimate employment expectations in order to set up
a false rationale for terminating [her,] the question of
whether [s]lhe was meeting [defendant’s] legitimate
expectations merges” with the question of pretext, and
the Court may focus on pretext from the start. Senske
v. Sybase, Inc., 588 F.3d 501, 507-08 (7th Cir. 2009).

Plaintiff claims that the Dr. Cart incident must
have been a mere pretext for her termination and no
reasonable factfinder could believe that she was fired
for failing to answer a single phone call. But this
mischaracterizes the evidence because it is neither
precisely what the administrators knew about what she
did, nor is it why they say they decided to fire her.

First, Kerley’s account of her attempt to contact
plaintiff following the Dr. Cart call suggested that
plaintiff may have done more than merely miss a phone
call; rather, it seemed that she willfully ignored it,
despite undisputedly knowing of the Dr. Cart situation,
which was what had prompted Kerley to call her.
Although the situation was serious and plaintiff was
supposed to be taking a leading role in ensuring that
patients were placed appropriately and safely
according to their needs in such situations, Kerley’s
account suggested that plaintiff may not have done so,
leaving the emergency department nurses to decide for
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themselves what to do. In this respect, the Dr. Cart
icident was the culmination of a persistent and
recurring performance issue, appearing as early as
plaintiff’'s 2013 performance review as well as in the
surge unit, Dr. Strong, MICU, and Dr. Cart incidents:
plaintiff’s unwillingness to assert herself as a leader in
order to drive and implement decisionmaking on
throughput issues.

Further, Lloyd, Lowder, and Albert were disturbed
not only by plaintiff's lack of responsiveness to the
emergency department nurses on the might of the Dr.
Cart incident, but also her lack of responsiveness to the
administrators’ subsequent inquiries about the
situation, which prevented them from clearing up the
discrepancies between plaintiff’s account and Kerley
and Hufano’s accounts. This failure to be forthcoming
with information about the incident in its aftermath,
like plaintiff’'s handling of the incident itself, played a
role in the decision to terminate her, along with her
record of poor performance in throughput. (See Def.’s
LR 56.1 Stmt. §-75.)

To demonstrate pretext, plaintiff must demonstrate
not just “faulty reasoning or mistaken judgment on the
part of the employer,” but that the employer’s reason is
a “lie, specifically a phony reason” for the adverse
employment action. Tibbs v. Admin. Office of the IIL.
Courts, 860 F.3d 502, 506 (7th Cir. 2017) (internal
quotations marks omitted). She may do so by pointing
to evidence that the proffered reason “is without factual
basis or is completely unreasonable.” Hobgood v. Ill.
Gaming Bd., 731 F.3d 635, 646 (7th Cir. 2013). But she
has not done so. “Merely disagreeing with an
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‘employer’s reasons” does not make them pretextual,

- 1d., and plaintiff has not demonstrated that defendant’s

explanatlons for its actlons toward her are “fishy
enough to support an inference that the real reason

“must be discriminatory.” Cf. Loudermilk v. Best Pallet
Co., LLC, 636 F.3d 312, 315 (7th Cir. 2011).

‘Particularly with respect to the Dr. Cart incident,

'2 plaintiff does not genuinely dispute the truth of the

' facts defendant relied on in terminating her; she

“merely quibbles with the wisdom of [her] employer’s
decision.” Lord, 839 F.3d at 564. But it is “exactly [that]

type of personnel management decision[ ] that federal
courts do hot second-guess.” Burton v. Bd. of Regents of
Univ. of Wis. Sys., 851 F.3d 690,698 (7th Cir. 2017); see
Milligan-Grimstad v. Stanley, 877-F.3d 705, 710 (7th
Cir. 2017) (“Itis. .. possible that [defendant] punished

. [plaintiff] too harshly . . .. But this court does not act
' as a superpersonnel department.” (internal quotation
 marks omitted)); Bagwe v. Sedgwick Claims Mgmdt.
“Servs., Inc., 811 F.3d 866, 883 (7th Cir. 2016)

(“[Defendant] concluded . . . that [plaintiff’s]
interpersonal issues were a problem for the company.
The record does not suggest that [défendant’s] rationale
was insincere or pretextual, and we do not sit as a
superpersonnel department that judges the wisdom of
defendant’s decisions.” (internal quotation marks and

‘alterations omitted)). Plaintiff does not meet her
 burden of demonstrating that she was meeting
- legitimate performance expectations or that
- defendant’s determination that she was not meeting
' them was a pretext for discrimination.
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iti. Stmilarly situated co-workers treated more
favorably

Even if plaintiff's job performance suffered from
serious shortcomings on throughput and staffing
decisions, plaintiff might still be able meet her burden
to state a prima facie case if she can show that
similarly situated co-workers suffered from similar
shortcomings, but were treated more favorably. “When
a plaintiff produces evidence sufficient to raise an
Iinference that the employer applied its legitimate
expectations in a disparate manner, the second and
fourth prongs of McDonnell Douglas merge, allowing
the plaintiff to establish a prima facie case by
establishing that similarly situated employees were
treated more favorably.” Taylor-Novotny v. Health All.
Med. Plans, Inc., 772 F.3d 478, 492 (7th Cir. 2014)
(quoting Grayson v. O’Neill, 308 F.3d 808, 818 (7th Cir.

2002)).

Plaintiff claims that the other HOAs, who were not
African-American, were similarly situated but treated
differently. Determining whether employees are
similarly situated requires a flexible, common-sense
inquiry that depends on the factual context; there is no
“magic formula.” Humphries v. CBOCS W.,, Inc., 474
F.3d 387, 405 (7th Cir. 2007) (quoting Chavez v. Ill.
State Police, 251 F.3d 612, 636 (7th Cir. 2001)). The
purpose of requiring comparators to be similarly
situated is “to eliminate confounding variables, such as
differing roles, performance histories, or decision-
making personnel, which helps isolate the critical
independent variable”—in this case, the employee’s
race. Humphries, 474 F.3d at 405. “[D]istinctions can
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always be found in particular job duties or performance
_ histories or the nature of the alleged transgressions. . .
o but the fundamental issue remains whether such
_ distinctions are so significant that they render the
- comparison effectively useless.” Id. “[Iln deciding
whether two employees [are similarly situated because
" they] have engaged in similar misconduct, the critical
- question is whether they have engaged in conduct of
i comparable seriousness.” Peirick v. Ind. Univ.-Purdue
" Univ. Indianapolis Athletics Dep’t, 510 F.3d-681, 689
(7th Cir. 2007).

In this case, the comparisons plaintiff makes
" between herself and the other HOAs are not useful
" because “she has not come forward with evidence that
" [they] shared a ‘comparable set of failings’ with her.”
. Faas v. Sears, Roebuck & Co., 532 F.3d 633, 642-43
" (7th Cir. 2008) (quoting Burks, 464 F.3d at 751). The
evidence plaintiff cites in her brief (see P1.’s Mem. at 15
" (citing P1.’s Am. LR 56.1 Resp. 19 77-79, ECF No. 370))
is not sufficient to show that the other HOAs engaged
. in misconduct of “comparable seriousness.”

First, plaintiff purports to-cite evidence showing
that the other HOAs also failed to open surge units on
© certain occasions, but she does not say—and it does not
. appear from the evidence she cites—that they failed to
do so in situations similar to the one for which she was
. reprimanded in May 2015. Specifically, it does not
appear that their failure to open surge units was a
' consequence of their own failure to arrange for nurses
- to be available to staff them; unlike in plaintiff's May
2015 incident. In fact, plaintiff has not pointed to any
situation in which any failure to open a surge unit was
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ultimately due to any HOA’s negligence or mistake; the
evidence shows that, in the incidents plaintiff
indicates, further investigation showed that the HOAs
had placed patients appropriately and any failure to -

open surge units was due to a genuine staffing shortage
beyond the HOAs’ control. (See Pl’s LR 56.1 Resp.

1 77)

Plaintiff does not specifically rebut this evidence.
(See id.) Instead, she asserts that the other HOAs
received training on throughput but she had not, but
the evidence she cites does not suggest that this was so
in any way that supports a conclusion of disparate
treatment. Plaintiff points to emails evidencing a
“throughput learning exercise” that Pietrzyk conducted
in March 2016, but this was long after the May 2015
incident for which she was placed on a PIP. Further,
plaintiff was copied on the emails, and she was
designated a “required attendee,” so there is no
evidence of any attempt to exclude plaintiff. (See id.
(citing, inter alia, Ex. 8A).)

Next, plaintiff claims that there was an incident in
October 2015 when Michele Akerman failed to
discharge a patient without being disciplined,
scrutinized, or reprimanded, unlike plaintiff following
the Dr. Strong incident. But plaintiff has few details
about this incident, and those few are based on
second-hand knowledge. Further, even assuming that
what plaintiff heard about this incident is correct, it
appears to have involved a mother whose baby was also
an inpatient at UCMC and whose discharge was
pushed till the following morning so it could
be coordinated by “social workers” and a
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“multidisciplinary” team. (Id. Ex. 9, Pl’s Dep. at
303:4-304:2.) Plaintiff has not explained why or how
this incident meaningfully compares to her Dr. Strong
incident, in which a belligerent patient suspected of
“seeking drugs” refused to be discharged for no
apparently legitimate reason, and in which there would
not have been the same need to involve the same social
workers or “multidisciplinary people.” (See id. Ex. 4,
Lowder Decl., Ex. F, Oct. 21, 2015 Email from PI. to
Lowder.) '

Plaintiff has not shown that similarly situated
co-workers were treated differently because she hasnot
shown that other employees wrongly failed to open
surge units or discharge patients promptly, or that the
incidents were of comparable seriousness to the ones
for which plaintiff was reprimanded. On top of all that,
none of these incidents resembles the MICU incident or
the Dr. Cart incident (which was the nearest cause of
plaintiff’s termination), so even if the comparisons
plaintiff submitted were good ones, they would still be
nsufficient to show that her co-workers suffered from
a “comparable set of failings.” Plaintiff has not met her
burden to establish that similarly situated co-workers
outside the protected class were treated more
favorably. :

1Ll Conclusion

As the foregoing discussion shows, plaintiff cannot
make out a prima facie case under the McDonnell
Douglas burden-shifting method because she has not
adduced sufficient evidence that she was meeting
legitimate performance expectations or of similarly
situated non-black employees who were treated
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differently. Even if she had, defendant has adduced
evidence of a history of persistent issues with plaintiff’s
performance in throughput and staffing dating back -
years, and plaintiff’s handling of the June 2, 2016 Dr.
Cart incident, viewed through the lens of this history of
performance issues, provided a legitimate non-
discriminatory reason for defendant’s adverse action.
Further, plaintiff has not adduced evidence that would
permit a reasonable factfinder to conclude that this
reason was pretextual, as the core facts underlying
plaintiff’s performance issues on June 2, 2016 and
before are not genuinely disputed.

b. Direct Method

Alternatively, a Title VII plaintiff can prevail under
the direct method of proof by presenting evidence of
“something akin to an admission” of a discriminatory
motive by the employer, and/or by presenting enough
circumstantial evidence to “permit the same inference
without the employer’s admission.” Coleman, 667 F.3d
at 860. Such circumstantial evidence may consist of
evidence of “suspicious timing, ambiguous statements
oral or written, behavior toward or comments directed
at other employees in the protected group, and other
bits and pieces from which an inference of
discriminatory intent might be drawn.” Troupe, 20 F.3d
at 736; see Coleman, 667 F.3d at 860. It may also
consist of evidence of more favorable treatment of
similarly situated individuals outside the protected
class, or evidence of pretext. Coleman, 667 F.3d at 860.

Plaintiff’s evidence of a discriminatory motive falls
nto three categories: evidence of pretext, evidence that
similarly situated employees were treated more



App. 71

favorably, and evidence of defendant’s behavior toward
other members of plaintiff’'s protected class. The Court
has already explained why the evidence in the first two
categories does not aid her in surmounting the
summary judgment hurdle. The evidence in the third
category gets her no closer.

Plaintiff does not cite any outright admissions of a
discriminatory motive, nor does she cite any relevant,
specific examples of behavior toward or comments
directed at other employees in the protected group. The
closest she comes is to make certain oblique, passing,
or generalized references in some places to complaints
that she made during her employment about “racial
hostility and disparate treatment of herself [and]
Black/African-American employees, patients and
visitors.” (Def.’s LR 56.1 Reply § 1; see id. 9 2-3; Def.’s
LR 56.1 Resp. § 32 (disputing plaintiff’s
characterization of one of the issues in the EEOC
investigation following the filing of plaintiff’s charge as
the “segregation of patients and shortage of resources
in the predominantly black hospital [at UCMC],
Mitchell,” as the charge does not mention any such
issues), id. J 51 (responding to plaintiff’s evidence of
generalized complaints she made to other
administrators during her employment about
treatment of patients and conditions in Mitchell, which
did not concern explicit racism or racial bias in
employment decisions).) Plaintiff does not provide
sufficient detail or context about the incidents she
mentions to link them, or the views she holds about
UCMC based on them, to any wrongdoing by the
individuals who were instrumental in her termination
in such a way as to reveal any racial bias that may
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have infected those individuals’ decisionmaking in
employment matters. Any nexus between these
incidents and plaintiff's treatment would be too
tenuous to support an inference of racial
discrimination. See Hobgood, 731 F.3d at 644 (citing
cases in which “ambiguous or isolated comments” were
insufficient to “support a case of illegal discrimination
or retaliation”); Petts v. Rockledge Furniture LLC, 534
F.3d 715, 722-23 (7th Cir. 2008) (plaintiff must
“present specific facts showing a genuine issue to
survive summary judgment”) (citing Lucas v. Chi.
Trans. Auth., 367 F.3d 714, 726 (7th Cir. 2004)
(refusing to consider plaintiff’s conclusory assertions
that African-Americans were treated “more harshly” in
that they were given tougher assignments and written
up for reasons non-African-Americans were not where
plaintiff offered no specific instances of support for his
assertions)). None of this evidence suggests that any of
the individuals who reviewed plaintiff’s performance or
made decisions that affected her employment suffered
from any racial bias. ‘

In her brief and Local Rule 56.1 statement and
response, plaintiff frequently relies on the fact that she
was the only black HOA as support for her claims. But
by itself, that fact provides her with little support
claims, if any. If she could adduce evidence that the
administrators who supervised her and made
employment decisions that affected her had treated all
black employees badly, 1t might suggest an inference
that their actions were motivated by race, to the extent
that “the only characteristic the [employees who were
treated badly] . . . had in common was their [race].”
Hall v. City of Chi., 713 F.3d 325, 333 (7th Cir. 2013).
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But when the only employee shown to have received
adverse treatment from those individuals is also the
only member of the protected class, the Court is “left to
speculate which among [plaintiff’s] various traits and
statuses led to” the adverse treatment, and
“Is]peculation is not enough.” Id. There must be other
evidence pointing to a discriminatory motive.

That shortcoming is fatal to plaintiff’s claim. Even
if the Court were to assume that defendant’s scrutiny
and termination of plaintiff were unreasonable, the fact
that she is a member of a protected class who was
treated unreasonably is usually not enough by itself to
allow an employment discrimination plaintiff to survive
summary judgment; there must be some other evidence
pointing toward a discriminatory motive. See St. Mary’s
Honor Ctr. v. Hicks, 509 U.S. 502, 515 (1993) (“But a
reason cannot be proved to be ‘a pretext for
discrimination’ unless it is shown both that the reason
was false, and that discrimination was the real
reason.”). As the Court has explained above, and
contrary to plaintiff’s position, there is no relevant
evidence of harsh treatment of other African-
Americans or more favorable treatment of similarly
situated employees of other races, nor i1s there any
other evidence of an improper, racially discriminatory
motive for defendant’s treatment of plaintiff.

In this respect, this case is similar to Lane v.
Riverview Hospital, 835 F.3d 691, 697 (7th Cir. 2016),
in which the plaintiff claimed that his employer had
lied about its reasons for terminating him and that a
similarly situated employee outside the protected class
was not disciplined for misconduct similar to the
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plaintiff’s. The Seventh Circuit explained that the
employees were not similarly situated from their
supervisor’s standpoint because, after investigation,
the supervisor believed that the alleged comparator
had not actually committed the misconduct at all, but
the plaintiff had. Id. at 696-97. Thus, the comparison
lacked “substance,” the Seventh Circuit explained, and
therefore, even assuming that there was some
dishonesty in employer’s reason for the employment
action, where there was no other evidence of a
discriminatory motive, the evidence was not sufficient
to survive summary judgment. Id. at 697--98; see also
Brown v. Advocate S. Suburban Hosp., 700 F.3d 1101,
1105-06 (7th Cir. 2012) (“Perhaps their supervisors’
criticisms were unfair—clearly the plaintiffs feel that
they were—but there is no evidence that they were

unfair because they were motivated by race, as Title
VII forbids.”) This case is no different.

Thus, the result does not change when the Court
“assess[es] cumulatively all the record evidence without
the assistance of the McDonnell Douglas paradigm”
under the direct method of proof. David, 846 F.3d at
227. Plaintiff has not adduced sufficient evidence of
pretext, similarly situated employees treated
differently, or behavior toward or comments directed at
other employees in the protected group showing racial
animus or bias, either separately or in combination, to
permit a reasonable jury to conclude that she was the
victim of intentional discrimination. Plaintiff cannot
survive summary judgment on her discrimination
claim.
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B. Title VII Retaliation

Plaintiff also claims that defendant’s scrutiny and
~ultimate termination of her were the result of unlawful
. retaliation for opposing unlawful employment
- practices. According to plaintiff, she first engaged in
“protected activity on October 20, 2015, when she
. emailed HR to complain about Lowder’s email to her
. and mentioned the “buzz” around the hospital that
~black employees did not receive the same “perks” that
other employees did. Plaintiff has not raised a genuine
factual dispute over whether her scrutiny and
* termination were in retaliation for this or any other
. protected activity, up to and including her EEOC
. charge.

First, any position .that these actions were the
+ product of a retaliatory motive is undermined by the
fact that the performance i issues for which plaintiff was
. scrutlmzed and ultimately fired arose long before
* plaintiff engaged in any protected activity. Plaintiff
< was criticized for her performance on throughput and
staffing decisions as early as her 2013 performance
review, and the surge unit and Dr. Strong incidents
both occurred before plaintiff engaged in protected
- activity by complaining about race discrimination
- against UCMC employees. See Argyropoulos v. City of
_Alton, 539 F.3d 724, 734 (7th Cir. 2008) (when
- “negative reports identified performance deficiencies

. that were consistent with [the plaintiffs] first
. performance evaluation, which preceded her [protected
. activity,] [t]his alone undermines the reasonableness of
' any inference that [the protected activity] triggered
' criticism of her job performance”). Plaintiff may view
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these separate incidents as unrelated to the ones that
followed her protected activity, but, as the Court has
explained, thereis a throughline connecting them: each
of them reveals her unwillingness to assert herself as
a leader in order to drive and implement
decisionmaking on throughput issues.

As explained above, defendant cited a lengthy
history of documented performanceissues, culminating
in the Dr. Cart incident and in plaintiffs lack of
responsiveness during the investigation of the incident,
tojustify its treatment of plaintiff and her termination,
and plaintiff has not shown that there is any genuine
dispute as to the facts underlying these issues. Plaintiff
may contend that the scrutiny and resulting
punishment that she suffered were overly harsh
responses to her transgressions, but that is merely to
“quibble[ ] with the wisdom of [her] employer’s
decision([s],” Lord, 839 F.3d at 564, which does not help
her to survive summary judgment. Burton, 851 F.3d at
698; Bagwe, 811 F.3d at 883. Defendant’s motion for
summary judgment is granted as to plaintiff’s Title VII
retaliation claim.

II. FMLA RETALIATION AND INTERFERENCE

The Court generally “evaluate[s] a claim of FMLA
retaliation the same way that [it] would evaluate a
claim of retaliation under other employment statutes,
such as. .. Title VIL.” Buie v. Quad/Graphics, Inc., 366
F.3d 496, 503 (7th Cir. 2004). An FMLA plaintiff must
adduce evidence that “(1) he engaged in a protected
activity; (2) his employer took an adverse employment
action against him; and (3) there is a causal connection
between the protected activity and the adverse
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employment action.” Pagel v. TIN Inc., 695 F.3d 622,
631 (7th Cir. 2012). “To succeed on a retaliation claim,
the plaintiff does not need to prove that retaliation was
the only reason for her termination; she may establish
an FMLA retaliation claim by showing that the
protected conduct was a substantial or motivating
factor in the employer’s decision.” Goelzer v. Sheboygan
Cty., Wis., 604 F.3d 987, 995 (7th Cir. 2010) (internal
quotation marks omitted).

Plaintiff claims that she was terminated in
retaliation for taking FMLA leave, in interference with
her FMLA rights, but she can no more survive
summary judgment on this claim than she can on her.
Title VII retaliation claim. As explained above,
defendant has shown that she was terminated for her
lack of responsiveness during and after the Dr. Cart
incident, following a history of documented
performance issues, and plaintiff has not come forward
with evidence creating any genuine factual dispute on
the issue.

Importantly, there is no reason for suspicion based
on the timing of the termination compared with the
timing of the FMLA leave because, as the Court has
already explained, Pietrzyk and Lowder began
investigating plaintiff’s role in the Dr. Cart incident
just days after it happened, before plaintiff sought
FMLA leave. There is no evidence that any of the
decisionmakers involved in supervising, disciplining, or
ultimately terminating plaintiff learned that plaintiff
was seeking to take FMLA leave until June 21, when
plaintiff emailed Pietrzyk about her FLMA leave
request. (See Def.’s LR 56.1 Resp. | 64.) It was eleven
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days earlier, on June 10, 2016, that Lowder wrote to
Lloyd in an email that there were “several pressing
issues with regard to [plaintiff], most importantly her
lack of response to inquiries about a patient situation,”
and that she and Pietrzyk wanted to meet with him to
plan “next steps for this lack of performance.” (Def.’s
LR 56.1 Stmt. 9§ 47, Ex. 4, Lowder Decl. Ex. K.) See
Argyropoulos, 539 F.3d at 734 (no reasonable inference
of retaliation based on suspicious timing when adverse
action was based on performance deficiencies that were
first documented before plaintiff engaged in protected
activity). In any case, even if the Court were to consider
the timing suspicious, suspicious timing by itself is
generally not enough to prove causation, Silk v. Bd. of
Trs., Moraine Valley Cmty. Coll. Dist. No. 524,795 F.3d
698, 710 (7th Cir. 2015), and plaintiff has no other
evidence sufficient to create a genuine issue of fact on
whether defendant had an improper motive for
terminating her.

To the extent that plaintiff’s claim is that she was
terminated not in retaliation but otherwise “to prevent
her from exercising her right to return to her prior
position” under the FMLA, Simpson v. Office of Chief
Judge of Circuit Court of Will Cty., 5569 F.3d 706, 712
(7th Cir. 2009), the result is the same. “[A]ln employee’s
right to reinstatement [following FMLA leave] is not
absolute.” Id. If plaintiff would have been terminated
anyway, regardless of whether she took FMLA leave,
then the termination did not interfere with her FMLA
rights. Id. Plaintiff has not come forward with evidence
to create a genuine material factual dispute on the
question of why she was terminated and whether it
would have happened even if she had never taken
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- FMLA leave, any more than she has on the question of
- whether it would have happened if she were not a
member of a protected class. See id. at 713-14.

Plaintiff also claims that UCMC interfered with her
- FMLA rights by contacting her while she was on leave,
particularly through Lloyd in late June 2016 and early
July 2016, when he reached out to her several times by
phone and email to attempt to set up a meeting to
discuss the June 2 Dr. Cart incident and its aftermath.
Lloyd had been seeking to set up such a meeting for
approximately two weeks by the time plaintiff informed
UCMC on July 1 that she was on"continuous medical
leave and would not return to work until further notice.
 He followed up with a few more emails and phone calls
over the next few days (plaintiff says there was an
email exchange of twelve emails and five phone calls,
although it is not clear precisely when these contacts
occurred (Def.’s LR 56.1 Reply §9.67-68)), but finally he
told plaintiff in his July 5, 2016 email that if there was
“anything [she] wish[ed] to add” while he proceeded
with the investigation, she could either “do so”
immediately, or “let [him] know that [she] will meet to
- do so upon fher] return.” (Def’s LR 56.1 Reply § 69;
- Def’s LR 56.1 Stmt. Ex. 2, Lloyd Decl. Ex. BB, Jul. 5,
2016 Lloyd Email to P1.) His attempts to contact her
then subsided until she attempted to return to work in
- September.

“A few de mintmis work[-]related contacts with the
employee while on . . . [leave are] allowed under the
- FMLA.” See LaRivierev. Bd. of Trs. of S. Ill. Univ., No.
16-1138-DRH, 2018 WL 4491183, at *12 (S.D. I11. Sept.
19, 2018) (citing cases); see also Daugherty v. Wabash
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Ctr., Inc., 577 F.3d 747, 751 (7th Cir. 2009) (employer’s
“Im]odest requests” such as for return of keys and
passwords do not interfere with FMLA leave),
O’Donnell v. Passport Health Commc'ns, Inc., 561 F.
App’x 212, 216-18 (3rd Cir. 2014) (no interference
because emails requesting paperwork were “de
minimis’ and “did not require O’Donnell to perform
work to benefit the company and did not materially
interfere with her leave”) (citing Callison v City of
Philadelphia, 430 F.3d 117, 121 (3rd Cir. 2005) (“there
1s no right in the FMLA to be ‘left alone™)). Lloyd’s few
contacts with plaintiff to follow up on the Dr. Cart
incident fall within this de minimisrule. Critically, the
investigation and the contacts began before plaintiff
had informed UCMC or Lloyd that she was on
continuous leave, see O’Donnell, 561 F. App’x at 217-18,
and once Lloyd learned that she was on leave, he made
a limited number of follow-up contacts over three of the
next five days, then dropped the matter until plaintiff
was ready to return to work. This did not materially
interfere with plaintiff’s leave.

Plaintiff also claims that Lloyd violated her FMLA
rights by contacting MetLife, UCMC’s third-party
benefits administrator, to inquire about her expected
return-to-work date, but it 1s undisputed that these
were no more than inquiries, and they did not shorten
or otherwise affect plaintiff's leave. (Def.’s LR 56.1
- Reply § 70.) Plaintiff was permitted to take the FMLA
leave she sought, and there is no evidence that she was
asked to perform any work for which UCMC was being
paid while she was on leave or that she was rushed
back to work before she was well enough to return. She
has not come forward with evidence creating a genuine
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issue of material fact as to whether defendant
interfered with her FMLA leave.

The parties discuss other issues in their briefs,
including a number of UCMC’s defenses and whether
plaintiff is judicially estopped to claim as damages
treatment for certain health conditions that she
attributed in a different lawsuit to ingesting xanthan
gum. But the Court need not reach these i1ssues. It is
clear from the above discussion that plaintiff has not
come forward with sufficient evidence that she suffered
adverse treatment that was the product of a
discriminatory motive, and, therefore, her claims
cannot survive defendant’s motion for summary
judgment.

CONCLUSION

For the foregoing reasons, plaintiffs’ motion for
partial summary judgment [341] is denied, defendant’s
motion to strike [406] is denied, defendant’s petition for
attorneys’ fees [357] is denied, and defendant’s motion
for summary judgment [306] is granted. Civil case
terminated.

SO ORDERED. ENTERED: March 13, 2020

/s/ Jorge Alonso
HON. JORGE ALONSO
United States District Judge
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APPENDIX G

IN THE UNITED STATES DISTRICT COURT
FOR THE
NORTHERN DISTRICT OF ILLINOIS
Case No. 16 C 9153

[Filed: March 13, 2020]

Mrs. Chinyere U. Nwoke
Plaintiff(s),
V.

The University of Chicago
Medical Center

Defendant(s).

g e O T A S N S N g S g

Judge Jorge L. Alonso
JUDGMENT IN A CIVIL CASE

Judgment is hereby entered (check appropriate box):

O 1in favor of plaintiff(s)
and against defendant(s)
in the amount of $

which O includes pre—judgment interest.
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0 does not include pre—judgment
Interest.

Post-judgment interest acerues on that amount at
“the rate provided by law from the date of this
judgment.

Plaintiff(s) shall recover costs from defendant(s).

® in favor of defendant(s) The University of
Chicago Medical Center
and against plaintiff(s) Mrs. Chinyere U. Nwoke

Defendant(s) shall recover costs from plaintiff(s).

O other:

This action was (check one):

O tried by a jury with Judge presiding,
and the jury has rendered a verdict.

‘0 tried by Judge without a jury and the
above decision was reached.

® decided by Judge Jorge L. Alonso on a motion for
summary judgment.

Date: 3/13/2020  Thomas G. Bruton, Clerk of Court
L. Fairley, Deputy Clerk
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APPENDIX H

United States Court of Appeals
For the Seventh Circuit
Chicago, Illinois 60604

Case Nos. 20-2242 & 20-3413

[Filed: August 26, 2021]

Before
DIANE S. SYKES , Chief Judge
DAVID F. HAMILTON, Circuit Judge
AMY J. ST. EVE, Circuit Judge

No. 20-2242

CHINYERE U. NWOKE,
Plaintiff-Appellant,

U.

UNIVERSITY OF CHICAGO
MEDICAL CENTER,
Defendant-Appellee.

D R " g N S g

Appeal from the United States District
Court for the Northern District of Illinois,
Eastern Division.

No. 19 C 358
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Gary Feinerman,

Judge.

No. 20-3413

CHINYERE U. NWOKE,
Plaintiff-Appellant,

U,

"UNIVERSITY OF CHICAGO
"MEDICAL CENTER,
Defendant-Appellee.

e’ N’ St St gt Nt N N’ N

Appeal from the United States District
Court for the Northern District of Illinois,
Eastern Division.

No. 16 C 9153

Jorge L. Alonso,
Judge. '
ORDER

On consideration of the petition for rehearing, all
Judges voted to deny rehearing. It is therefore ordered
that the petition for panel rehearing is DENIED.
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APPENDIX I

IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

|
No. 16 C 9153 |
[Filed: December 11, 2018]

CHINYERE U. NWOKE,
Plaintiff,

V.

THE UNIVERSITY OF CHICAGO
MEDICAL CENTER a /k /a THE
UNIVERSITY OF CHICAGO
HOSPITALS AND HEALTH SYSTEM,

Defendant.

i i e . i g

Chicago, Illinois
November 15, 2018
9:00 a.m.

TRANSCRIPT OF PROCEEDINGS
BEFORE THE HONORABLE JORGE L. ALONSO
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BY: MS. ELIZABETH N.
HALL
222 North LaSalle Street
Suite 2600
Chicago, Illinois 60654

Nancy C. LaBella, CSR, RMR, CRR
Official Court Reporter
219 South Dearborn Street, Room 1222
Chicago, Illinois 60604
(312) 435-6890
NLaBella.ilnd@gmail.com
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(Proceedings had in open court:)

THE CLERK: 16 C 9153, Nwoke
University of Chicago.

MS. HALL: Good morning, your
Elizabeth Hall on behalf of UCMC.

THE COURT: Good morning, Ms. Hall.

MS. NWOKE: Good morning, your
Chinyere Nwoke, plaintiff, pro se.

THE COURT: Okay. Thank you.

We are here today on several motions that are
pending, by my count four motions that are pending.
I've had a chance to review those motions, all of that
briefing.

I'm going to begin with ruling on the plaintiff’s
motion for sanctions pursuant to Rule 11. That is
document 124 on the docket. Plaintiff describes the
issue to be decided as whether sanctions against
defendant, their counsel, and the law firm Vedder Price
are appropriate in light of their submissions of an
answer to complaint, a first and second amended
answer to complaint, which are based on lies, baseless,
unfounded, and frivolous defenses which have no.
evidentiary support after a reasonable opportunity for
further investigation and discovery, and because of
defendant’s and counsel’s knowledge of what really
happened prior to and during defendant’s
representation in this court.

Defendant responds that plaintiff's motion
should be denied because it did not comply with Rule
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11 and because she fails to identify any sanctionable
conduct by Vedder Price or its current or former
lawyers. Defendant also requests attorneys’ fees
incurred in responding to plaintiff's motion because it
is a baseless motion.

- Rule 11(c)(2) provides that a motion for sanctions
must be made separately from any other motion and
must describe the specific conduct that allegedly
violates Rule 11(b). The motion must be served under
Rule 5, but it must not be filed or be presented to the
Court if the challenged paper, claim, defense,
contention, or denial 1s withdrawn or appropriately
corrected within 21 days after service or another time
the Court sets. If warranted, the Court may award to
the prevailing party the reasonable expenses,
including attorney’s fees, incurred for the motion. That
is 11(c)(2).

And the case of Divane v. Krull Electric
Company, Incorporated, Seventh Circuit 1999 case,
tells us that the 21-day safe harbor is not merely an
empty formality. Here, in this case, the plaintiff did not
comply with this statute - - or with this rule.

Additionally, after reviewing the substance of
plaintiff’s motion, the Court finds and agrees with the
defendant that plaintiffs Rule 11 allegations are
baseless and without evidentiary support. Therefore,
the motion is going to be denied.

I'm also going to deny defendant’s request for
attorneys’ fees, but I am going to admonish the plaintiff
that she is subject to fees in the future if she files
another frivolous Rule 11 motion and does so - - and/or
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does so without complying with the safe harbor
provision contained in 11(c)(2). So 124 is denied.

129 is plaintiff's second motion for leave to file
the first amended complaint.

In terms of a little bit of procedural history,
plaintiff’s original complaint in this case was filed 9/22
of 2016. At the time, she was represented by counsel,
counsel who withdrew about 11 months later on August
31st of last year.

Over a year after filing the case, plaintiff moved
and sought leave to file the first amended complaint on
October 4th of 2017. Plaintiff, who was then pro se,
sought to add seven new claims. The Court denied
plaintiff’s motion on 1/25 of this year.

On 10/1 of this year, plaintiff filed a second
motion to file her first amended complaint. In it she
seeks to add her complaint -- seeks to add to her
complaint a discrimination claim based on race/
national origin. She has attached a notice of right to
sue that was 1ssued by the EEOC on September 21st of
this year in support of her motion.

She alleges that she learned through discovery
that was served by defendants on April 17th of this
year that she and another non-white hospital
operations administrator were subject to unequal
wages for the same job with the same performance
levels and responsibilities.

Defendants oppose the motion. They argue that
the motion should be denied and that the amendments
rejected for different reasons; for undue delay, bad
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faith, and futility, and because the amendments would
unfairly and unduly prejudice the defendants.

I'll recount some of the pertinent history,
additional procedural history.

On April 4th of this year, plaintiff made an oral

: motion for leave to amend. Magistrate Judge Weisman

denied the motion. In his order denying the motion, he

wrote: Plaintiff's motion for leave to amend complaint

“1s denied without prejudice. Plaintiff is instructed to

raise the issue with the district court. That was an
order of April 4.

On April 30th, plaintiff raised the possibility of
amending her complaint to include claims of pay
discrimination, and Magistrate Judge Weisman told
plaintiff that she would need to raise the issue with the

district court. '

On May 1st of this year, that magistrate judge
: entered the order -- or an order stating, quote, in light
of the district court’s recent order striking the status
date of 5/1, plaintiff is reminded to promptly file an
" appropriate motion with the district court if she
intends to seek leave to file an amended complaint.
That is docket 100, docket No.100.

Ms. Nwoke claims that she filed the EEOC wage
. discrimination charge against defendant in May of this
year.

In April and May of this year, Ms. Nwoke was
deposed, apparently for more than 13 hours, and it
' appears that at no point during those 13 hours did she
allege that anyone had mimicked her accent.
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In late June of this year, defendant filed a
motion for a protective order and for sanctions relating
to plaintiff’s abuse-of the discovery process. Magistrate
Judge Weisman, who is supervising discovery in the
case, granted the motion, although he did not award
sanctions.

Discovery in this case closed on August 3rd of
this year. And as part of discovery in this case, the
parties have taken 19 depositions, including the
plaintiff’s lengthy deposition.

The defendant argues that the motion should be
denied based on undue delay, specifically arguing that
she’s asking for leave to amend more than two years
after she filed the 1nitial complaint, nearly a year after
she asked for leave to amend and more than a month
after discovery closed. The defendant argues that the
delay is not excusable. And the defendant also points
out that Ms. Nwoke has been aware of her former
manager’s alleged mimicking of her accent since before
she filed her initial suit in this case; therefore, there’s
no reasonable basis for delay in bringing her national
origin discrimination claim.

And the defendant argues the plaintiff has been
aware of the alleged pay discrimination since late
March of this year. And they also point out that Judge
Weisman admonished her on two occasions to raise her
amendment or her desire to amend with the district
court in April and May and that plaintiff waited five
months to do so. And they point out that at that time
discovery was not closed and it is now closed.
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The defendant argues that this motion is in bad
faith, again reiterating that this issue of the mimicking
of her accent was not raised during the 13-hour
deposition. They argue that prejudice would be great
and costly and that the parties have engaged in costly
and extensive discovery. And they also argue futility,
based on the timeliness and lack of equitable tolling,
arguing that this -- these new claims are not within the
scope of the initial charge.

Ms. Nwoke replies that on the -- as to the issue
of futility, she argues that it is timely; that she
received, in September, the EEOC-issued notice of
right to sue, in late September, and filed her motion
shortly thereafter.

And as to the long deposition, she stated that 13
hours was not enough to cover everything that was
done to her by the defendant.

She argues that there is no bad faith; that the
amendment she seeks is brought in good faith and that
it would allow her to avoid filing a separate lawsuit;
and that, therefore, actually save expense in terms of
discovery in a separate case.

And she also argues that the proposed
amendment is not futile, arguing that she brought this
claim within the 300 days of finding out in April about
the unequal wages; and that it is within the scope of
the initial charge.

She points out that plaintiff has argued that she
was subjected to different terms and conditions of
employment including, but not limited to, extra work
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scrutiny, back in 2016, in the charge; and it is within
the scope.

Federal Rule of Cival Procedure 15(a)(2) provides
that after the time to amend a pleading once as a
matter of right, a party may amend its pleading only
with the opposing party’s written consent or the Court’s
leave. Although 15(a) instructs the Court should freely
give leave to amend when justice so requires, it is clear
that a district court may deny leave for a variety of
reasons, including undue delay and futility. McCoy v.
Iberdrola, I-b-e-r-d-r-o-1-a, Renewables, Incorporated,
760 F.3d 674, Seventh Circuit case from 2014. Also,
Arreola, A-r-r-e-o-l-a v. Godinez, 546 Fed. 3d 788,
Seventh Circuit case from’08. The Seventh Circuit held
district courts have broad discretion to deny leave to
amend where there is undue delay, bad faith, dilatory
motive, repeated failure to cure deficiencies, undue
prejudice to the defendants, or where the amendments
would be futile.

An amendment is futile if the amended
complaint could not survive a Rule 12(b)(6) motion to
dismiss. Arlin-Golf, A-r-l1-i-n, Golf, LL.C v. Village of
Arlington Heights, 631 Fed. 3d 818, Seventh Circuit,
2011.

The decision to grant or deny a motion to file an
amended pleading is a matter purely within the sound
discretion of the court. Aldridge v. Forest River,
Incorporated, 635 Fed. 3d 870, 2011 Seventh Circuit
case.

All right. After reviewing the motion and the
supporting briefs and looking at the case law, I will --
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based upon the fact that the case is more than two
years old, that Judge Weisman specifically told plaintiff
on two separate occasions to notify the district court of
any intention she may have to file an amended
complaint, based on the fact that these instructions
were made while discovery was open and discovery is
now closed -- it closed at the beginning of August -- 1
agree with the defendant that the motion be denied.
The motion is going to be denied based upon undue
delay.

I will not reach the issue of futility. But based
upon the other arguments made by the defendant,
specifically undue delay, undue prejudice, and bad
faith, the motion is going to be denied. And that is No.
129, plaintiff’s second motion for leave to file her first
amended complaint.

Next is plaintiff's motion for attorney
representation. That’s 144. She points out that she was
previously represented in the case; that that attorney
has put a lien on this case; that she does not have IFP
status.

T've reviewed the motion. It is clear that plaintiff
is familiar with the courts. She has filed several
motions. She has participated in discovery. There’s no
question that she has been able to follow, for the most
part, the Court’s orders and instructions. She has
responded to motions that were raised against her; and
she has filed several motions, including the motions
that are up today. She points out in some of her filings
that she has been taking advantage of the pro se help
desk, which she should continue to do. And it is clear
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that she is intelligent and that she i1s highly educated.
She has a post-graduate education.

So at this time without prejudice to refiling it at
a future point -- we'll revisit it if she files the motion
before trial -- but this motion at this point is going to be
denied, again, without prejudice to refiling it in the
future. That’s 144.

Next 1s No. 148. No. 148 is defendant’s motion to
strike the reply. Defendant seeks to strike two of
plaintiff’s filings, plaintiff's reply in support of
plaintiff’s motion for sanctions pursuant to Rule 11 --
that’s document 145 -- and, two, plaintiff’s reply in
support of plaintiff’s second motion for leave to file her
first complaint. That is docket No. 146.

Plaintiff initially filed her replies as ordered by
the Court. She then filed revised replies that were
different, significantly different, in substance from the
initial replies. She then wrote the clerk of the court on
October 26th requesting that the Court ignore her
filings -- those were documents 141 and 142, which
were on October 18th -- because she refiled them as
docket Nos. 145 and 146.

I will note that all four of those dockets were
filed in a timely manner, within the time frame that I
originally set, so they were not late.

Even though plaintiff is pro se at this point in
the case and was pro se during this time period, she
still has to follow procedure. Pro se litigants are given
more leeway than licensed attorneys when assessing
their pleadings, but they still must adhere to the
Federal Rules of Civil Procedure. Pearle Vision,
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Incorporated v. Romm, R-o-m-m, 541 Fed. 3d 751,
Seventh Circuit '08 case. Courts are required to give
liberal construction to pro se pleadings, but it is also
well-established that pro se litigants are not excused
from compliance with procedural rules.

Specifically in this case, the Court admonished
or warned plaintiff about this specific conduct in an
order that was entered on October 19th of this year.
That order read: The Court has received an e-mail from
plaintiff. Although she copied defendant’s counsel,
e-mails to the judge are not proper and will promptly
be deleted. If plaintiff seeks relief from the Court, she
must publicly file a motion. That’s docket entry 143.

And it was after that entry that was made, that
warning, that plaintiff e-mailed the clerk of the court
requesting that it ignore earlier filings and substitute
it with new ones.

For that reason, the motion is granted. That is
No. 148, defendant’s motion to strike those two replies,
145 and 146.

So those replies did not change my analysis or
the outcome of the rulings that I’ve already ruled on
today, but the motion is granted. That’s 148. It’s
granted. So that -- and plaintiff is again reminded that
she cannot e-mail the Court or the clerk. If she would
like to file something with the Court, she has to file
that; and she does know how to do that.

All right. So that resolves the pending motions.
What is next in the case from the defendant’s
standpoint?
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MS. HALL: Your Honor, so we learned -- and I'm
not sure if this is appropriate to bring up in front of you
or Judge Weisman. We've learned that Ms. Nwoke
entered into a settlement of her claims in the Wal-Mart
case. If you recall, she had filed suit against Wal-Mart
and Hodgson Mill. We have asked Ms. Nwoke for that
settlement agreement because we believe it goes to her
damages in this case. It may be relevant to the
amended answer we attempted to previously file with
estoppel defenses, which you said was premature. And
it may also go to offset her damages.

I asked Ms. Nwoke for the settlement
agreement. She directed me to her lawyers, I'm
presuming because she does not have it -- and I have
that correspondence if you'd like to see it. I spoke with
her lawyer. Her lawyer informed me that there is a
confidentiality provision in the agreement that
prevents him from simply giving me the document, but
that if he had. a court order to do so, he would.
Obviously you don’t have jurisdiction over her lawyers
or the other lawyers, so -- but discovery has closed.

So we would be seeking if we -- assuming Ms.
Nwoke does not have it, which that’s my understanding
based on her representation. If she does, then order her
to produce it. Or the ability to serve subpoenas on the
lawyers in the other case so that we can get a copy of
that agreement and confirmation of whether payment
was made to her.

And we are supposed to be in front of Judge
Weisman, I think, in two weeks, a week and a half. I
can’t remember the exact date. So I certainly can bring
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this before him, but I didn't know what was
appropriate to do in this instance.

THE COURT: So he has not closed the referral?
He’s still supervising discovery?

MS. HALL: Yeah, he said he would hold it open
until all the other issues were decided, I think for the
express purpose of discussing whether we need expert
discovery, which I don’t -- I mean, I think we’ve done a
1ot of discovery and we don’t have any experts to offer.
AndIthink Ms. Nwoke has said that she wouldn’t have
more discovery, so - - but we are -- we still have that
date in front of him to have that discussion, so I can
bring it up to him. But that’s the only thing that’s
currently pending from my perspective.

THE COURT: Okay. And after that issue 1is
resolved, what is next?

MS. HALL: Summary judgment.

THE COURT: Okay. Ms. Nwoke, what about
thatissue, is there a disagreement regarding that issue
or is there -- is that an agreed issue regarding the
settlement in the other case?

MS. NWOKE: Your Honor, I'm thinking that I
might have to file, when we see Judge Weisman, for a
motion to discover the privileged communication
between the defendant and Vedder Price.

THE COURT: Okay.
MS. NWOKE: And --
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THE COURT: There’s no motion pending before
me. I will rule on any motion that is filed. Judge
Weisman continues to supervise discovery. I am going
to set a briefing schedule for a motion for summary
judgment. I'm going to instruct the defendant to
provide Ms. Nwoke with the appropriate notice under
the local rules for pro se litigants, 56.1 I believe. That
should accompany the motion for summary judgment,
which should be filed by?

THE CLERK: December 14th.

THE COURT: December 14th they're going to
file that motion. And, Ms. Nwoke, you have to respond
to that motion --

MS. HALL: Your Honor --
THE COURT: -- by?
THE CLERK: January 11th.

THE COURT: J anuary 11th. And then they're
going to have a chance to reply to that motion by?

THE CLERK: January 18th.
THE COURT: January 18th.
MS. HALL: Your Honor?
THE COURT: Yes.

MS. HALL: Can I request an additional week for
our filing? I am going to be out of town at a family
wedding for about five days, and I'm concerned -- we
have so much content in this case and I haven'’t started
drafting because I didn’t know what was going to
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happen today. If I could get another week to do the
initial filing, that would be very helpful.

THE COURT: Sure. 12/21. They're going to file
their motion for summary judgment by 12/21. They’re
going to attach a notice to pro se litigants to that
motion. Then you have to respond to the motion by
January 18th. And then they are going to reply to your
response by 1/25?

THE CLERK: Yes.

THE COURT: 1/25. I'm going to set a court date
three months after that. 'm going to set a court date in
early June. But, more importantly, I will consider the
motion when it’s fully briefed and rule on that motion.

And, Ms. Hall, regarding your inquiry, I believe
that that is a motion that is properly before Judge
Weisman if, in fact, a motion is necessary.

MS. HALL: Thank you.
THE CLERK: Status, June 6th, 9:30.

THE COURT: Okay. Ms. Nwoke, you've got that.
You're following electronically. But the day for you to
respond is January 25th.

THE CLERK: 18th.
MS. NWOKE: You said January 18th.

THE COURT: January 18th. I'm sorry. January
18th of next year you have to respond to their motion.
Okay.

MS. NWOKE: Thank you, your Honor.
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.+ - THE,COURT: Thank you.
| MS. HALL: Thank you.
,I ‘(\-‘/Vhi/ch were all the proceedings heard.)
ook ok ok %

I certify that the foregoing'is a correct transcript from
the record of proceedings in the above-entitled matter.

/s/ Z.Va'r;'cy C. LaBella November 30, 2018
Official Court Reporter




