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Before Wilson, Lagoa, and Brasher, Circuit Judges.

Lagoa, Circuit Judge:

Jacques Telcy appeals from an order dismissing his 28 U.S.C. 
§ 2255 habeas petition as second or successive. This appeal asks us 

to determine whether a sentence reduction under section 404(b) of 

the First Step Act of 2018 qualifies as a "new judgment” for pur­
poses of the bar on second or successive § 2255 motions under the 

Antiterrorism and Effective Death Penalty Act of 1996 ("AEDPA”), 
Pub. L. No. 104-132, 110 Stat. 1214. If it does, then it resets the 

clock for habeas corpus purposes and allows a criminal defendant 
to file a new, "first" habeas petition. If it does not, as the district 
court concluded, then any subsequent habeas petition will be 

deemed "second or successive,” and the defendant must first obtain 

authorization from the Court of Appeals before filing a second 

§ 2255 habeas petition. Without such authorization, a district court 
lacks jurisdiction and must dismiss a second or successive § 2255 

petition as unauthorized.

We conclude that a sentence reduction under the First Step 

Act does not constitute a new judgment and thus does not reset the 

habeas clock. When a district court judge reduces a sentence under 

the First Step Act, the court is not authorized to conduct a plenary, 
de novo resentencing. Rather, the First Step Act allows only for 

sentence reductions for covered offenses. A sentence reduction for 

a covered offense under the First Step Act neither requires the
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district court to reconsider the relevant sentencing factors nor re­
quires the district court to hold a hearing where the defendant must 

_be present for the sentence reduction. Indeed, a sentence reduction 

under the First Step Act does not affect the validity or lawfulness of 

the underlying sentence. The First Step Act allows, as a matter of 

legislative grace, district courts to exercise their discretion to issue 

sentence reductions.

Because a sentence reduction under the First Step Act does 

not constitute a new judgment for purposes of AEDPA’s bar 

second or successive habeas petitions, Telcy was required to obtain 

authorization from this Court before filing his second § 2255 peti­
tion. Without such authorization, the district court lacked jurisdic­
tion to entertain the petition. We therefore affirm the district 
court’s order dismissing Telcy's § 2255 petition as second 

cessive.

on

or suc-

L FACTUAL AND PROCEDURAL BACKGROUND

On October 16, 2008, a federal grand jury returned a four 

count superseding indictment charging Telcy with the following 

offenses: (1) possession with the intent to distribute 50 grams or 

more of crack cocaine, in violation of 21 U.S.C. § 841(a)(1) and 

(b)(1)(A); (2) possession with the intent to distribute 500 grams or 

more of powder cocaine, in violation of 21 U.S.C. § 841(a)(1) and 

(b)(1)(B); (3) using and carrying a firearm during a drug trafficking 

crime, in violation of 18 U.S.C. § 924(c)(1)(A); and (4) possession of 

a firearm after previously having been convicted of a felony of­
fense, in violation of 18 U.S.C. §§ 922(g)(1) and 924(e). Because



USCA11 Case: 19-13029 12/10/2021 Page: 4 of 21

Opinion of the Court4 19-13029

Telcy had three previous convictions for felony drug crimes in 

Florida, the government filed a notice of intent to seek an enhance­
ment ofTelcy’s sentence under 18 U.S.C. § 851. A jury found Telcy 

guilty on all counts.

The district court sentenced Telcy to a term of life imprison­
ment as to Count 1 due to his armed career criminal enhancement, 
along with other concurrent and consecutive sentences for the 

other three counts (which are not at issue on appeal). Telcy ap­
pealed his conviction and sentence, and this Court affirmed. See 

United States v. Telcy; 362 F. App’x 83 (11th Cir. 2010).

In 2010, Telcy filed a pro se § 2255 habeas petition, arguing 

that his attorney rendered ineffective assistance of counsel and that 
the statutes under which he was convicted were unconstitutional. 
The district court denied the habeas petition as well as a Certificate 

of Appealability. After timely appealing, Telcy requested that this 

Court grant a Certificate of Appealability, which was denied.

In 2013, Telcy filed an application with this Court for per­
mission to file a second or successive § 2255 habeas petition, which 

a panel of this Court denied. In 2016, Telcy again filed an applica­
tion seeking this Court’s permission to file a second or successive 

habeas petition, arguing that his sentence enhancement was un­
constitutional in light of the Supreme Court’s decision in Johnson 

v. United States, 576 U.S. 591 (2015), which held that the residual 
clause in the Armed Career Criminal Act ("ACCA”) was unconsti­
tutional. In denying Telcy’s second application, a panel of this 

Court concluded that Telcy’s total sentence would not be impacted
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by Johnson as his total sentence did not exceed the statutory 

mum sentence and the sentence for counts 2 and 4 ran concur- 

rendy to a mandatory minimum life sentence.

On December 21, 2018, Congress enacted the First Step Act 
of 2018, Pub. L. No. 115-391, 132 Stat. 5194, into law. A defendant 
"is eligible for a sentence reduction under the First Step Act only if 

he previously received ‘a sentence for a covered offense.”' Terry 

v. United States, 141 S. Ct. 1858,1862 (2021) (quoting First Step Act 
§ 404(b), 132 Stat. at 5222). The First Step Act made retroactive the 

statutory penalties for covered offenses enacted under the Fair Sen­
tencing Act thus allowing defendants like Telcy—who were 

victed before the enactment of the Fair Sentencing Act—to take 

advantage of the Fair Sentencing Act of 2010's more lenient 
tencing provisions. See id. (explaining that the First Step Act de­
fines “covered offense” as “ra violation of a Federal criminal statute, 
the statutory penalties for which were modified by' certain provi­
sions in the Fair Sentencing Act” (quoting First Step Act § 404(a), 
132 Stat. at 5222)); United States v. Stevens, 997 F.3d 1307, 1312 n.
2 (11th Cir. 2021); see also Fair Sentencing Act of 2010, Pub. L. No. 
111-220, § 2, 124 Stat. 2372.

In February 2019, Telcy, through counsel, filed a motion for 

sentence reduction under the First Step Act in the district court. 
Although the government agreed that Telcy was eligible under the 

First Step Act for a sentence reduction on Count 1, as the penalty 

had been reduced from a mandatory term of life imprisonment to 

a term of between ten years and life, the government nonetheless

maxi-

con-

sen-
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argued that the district court should deny the motion based on 

Telcy’s criminal history, the trial evidence, and the 18 U.S.C. § 3553 

factors. On February 26, 2019, the district court granted in part 
Telcy’s First Step Act motion and reduced Telcy’s sentence on 

Count 1 from a term of life imprisonment to a term of235 months. 
The district court further reduced the term of supervised release to 

eight years. The districLcourt did not hold a hearing, did not revisit 
its previous factual findings, and did not discuss the other counts
for which Telcv was convicted.

In April 2019, Telcy filed another application with this Court 
seeking permission to file a second or successive § 2255 habeas pe­
tition, arguing that, because his guideline range was based on the 

ACC A enhancement and the district court considered this guide­
line range when it imposed a reduced sentence, he would suffer 

adverse collateral consequences if he were not allowed to challenge 

the enhancement in light of Johnson. A panel of this Court denied 

this application, noting that nothing in the record showed or sug­
gested that the district court had relied on ACCA’s residual clause 

in sentencing Telcy and that, as a result, Telcy had failed to make 

the requisite showing that he was more likely than not sentenced 

under it. See Order, In re: Jacques Telcy, No. 19-11619 (11th Cir. 
May 29, 2019) (relying on Beeman v. United States, 871 F.3d 1215, 
1221-22 (11th Cir. 2017)); see also Beenan, 871 F.3d at 1221-22 (“To 

prove a Johnson claim, the movant must show that—more likely 

than not—it was use of the residual clause that led to the sentenc­
ing court’s enhancement of his sentence.").
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In July 2019, Telcy filed a pro 5e§ 2255 habeas petition in the 

district court challenging the district court’s February 2019 sen­
tence reduction without seeking this Court’s permission. In that 
petition, he argued that he was not required to obtain this Court’s 

permission before filing his habeas petition because his First Step 

Act sentence reduction constituted a "new judgment” under Mag- 

wood v. Patterson, 561 U.S. 320 (2010). On the merits, Telcy raised 

the following two habeas claims: (1) that he was wrongly convicted 

under the ACCA and (2) that his counsel rendered ineffective assis­
tance.

The district court denied Telcy’s habeas petition, concluding 

that it lacked jurisdiction to hear the petition as Telcy’s petition was 

a second or successive § 2255 motion that had not been authorized 

by a Certificate of Appealability from this Court. In doing so, the 

district court rejected Telcy’s argument that a sentence reduction 

under the First Step Act was a "new judgment” under Magwood. 
Telcy filed a motion for reconsideration, which was denied. This 

appeal followed.1

H. STANDARD OF REVIEW

"We review de novo whether a petition for a writ of habeas 

corpus is second or successive.” Patterson v. Seep; Fla. Dep't of

1 Following receipt of Telcy's pro se initial brief, this Court appointed David 
Oscar Markus to serve as appellate counsel for Telcy. The Court thanks Mr. 
Markus for his thorough appellate briefing and engaging oral advocacy on be­
half ofMr. Telcy.
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Corr., 849 F.3d 1321, 1324 (11th Cir. 2017) (enbanc); see also Stew- 

artv. United States, 646 F.3d 856, 858 (11th Cir. 2011). "Wereview 

questions of statutory interpretation de novo." United States v. 
Johnson, 399 F.3d 1297,1298 (11th Cir. 2005); accord United States 

v. Maupin, 520 F.3d 1304, 1306 (11th Cir. 2008).

m. ANALYSIS
After a criminal defendant has had a trial and direct appeal, 

28 U.S.C. § 2255 allows him one—and generally, only one—oppor­
tunity for a collateral attack. Before filing a “second or successive” 

habeas petition, AEDPA requires a prisoner to obtain authorization 

from the appropriate court of appeals. 28 U.S.C. § 2244(b)(3)(A). 
Without first obtaining that authorization, the district court is 

without jurisdiction to consider the merits of a second or succes­
sive habeas petition. See Farris v. United States, 333 F.3d 1211, 
1216 (11th Cir. 2003). This rule "is grounded in respect for the fi­
nality of criminal judgments.” Calderon v. Thompson, 523 U.S. 
538, 558 (1998).

The term "second or successive,” however, is a term of art, 
and "it is well setded that the phrase does not simply refe[r] to all 
[habeas] applications filed second or successively in time.” Mag- 

wood, 561 U.S. at 331-32 (first alteration in original) (quoting Pan- 
etti v. Quarterman, 557 U.S. 930, 944 (2007)). Instead, whether a 

petition is second or successive depends on “the judgment chal­
lenged.” Insignares v. Secy Fla. DepJtofCorr., 755 F.3d 1273,1278 

(11th Cir. 2014) (emphasis added) (quoting Magwood, 561 U.S. at 
331-32). A petition will not be deemed second or successive if it
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challenges a "new judgment” issued after the prisoner filed his first 
petition. Magwood, 561 U.S. at 323-24.

In Magwood,\ after the state court court sentenced Mag- 

wood to death, he filed a § 2254 petition challenging his conviction 

and sentence. 561 U.S. at 323, 326. The district court conditionally 

granted Magwood habeas relief and ordered him to be either re­
leased or resentenced. The state trial court then conducted a new 

de novo sentencing proceeding and entered a new judgement and 

sentence of imprisonment. Id. at 326. The state court made clear 

that "the new judgment and sentence [were] the result of a com­
plete and new assessment of all the evidence, arguments of coun­
sel, and law/” Id. (alteration in original) (emphasis added). Mag­
wood then filed another § 2254 petition challenging the new sen­
tence. Id. at 328. The Supreme Court held that this § 2254 petition 

was not a second or successive petition because the petition was 

the prisoner’s first challenge to his new judgment. See id. at 339. 
The Court reached this conclusion even though Magwood’s new 

petition restated the same error he had raised in his original habeas 

petition. The Court concluded that an "error made a second time 

is still a new error. That is especially clear here, where the state 

court conducted a full resentencing and reviewed the aggravating 

evidence afresh.” See id.

While the Supreme Court made clear in Magwood that a 

habeas application challenging a new judgment is not second or 

successive application, it did not define the term "new judgment.” 

This Court, however, has applied the tenets of Magwood in a
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number of cases implicating both state and federal criminal judg­
ments in an effort to further delineate the bounds of what is—and 

what is not—a "new judgment.”

For example, in Armstrong v. United States, 986 F.3d 1345, 
1349-50 (11th Cir. 2021), this Court concluded that a sentence re­
duction under 18 U.S.C. § 3582(c)(2) did not qualify as a "new judg­
ment” because the sentence reduction was not a full, de novo re­
sentencing. Rather, it, as a matter of legislative grace, allowed only 

for a sentence reduction in an otherwise valid, final judgment. See 

id. This ruling followed naturally from this Court's decision in 

United States v. Bravo, 203 F.3d 778 (11th Cir. 2000), in which we 

held that a sentence reduction granted pursuant to § 3582(c)(2) 

“does not constitute a de novo resentencing” and thus does not al­
low the district court to consider "extraneous resentencing issues.”

: Id. at 781-82.

In the context of state proceedings, this Court has applied 

Magwood to two cases regarding the effect of resentencings under 

Florida law: Insignares v. Secy, Fla. Dep r of Corr., 755 F.3d 1273, 
1278 (11th Cir. 2014), in which we found a sentence modification 

under Florida Rule of Criminal Procedure 3.800 was a new judg­
ment, and Patterson v. Secy, Fla. Dep't of Corn, 849 F.3d 1321, 
1324 (11th Cir. 2017) (en banc), in which we found a sentence mod­
ification under Rule 3.800 was not a new judgment.

In Insignares, Insignares was convicted in Florida state court 
of attempted first degree murder, as well as other crimes. See 755 

F.3d at 1276. For his attempted murder charge, he was sentenced
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to a 40-year term of imprisonment, including a 20-year mandatory 

minimum. Id. Immediately after sentencing, Insignares filed a mo­
tion to correct his sentence under Florida Rule of Criminal Proce­
dure 3.800, which the judge granted, reducing his sentence for at­
tempted murder from 40 years to 27 years. See id. Following direct 
review, Insignares filed a collateral challenge to his conviction un­
der Florida Rule of Criminal Procedure 3.850, in which he alleged 

ineffective assistance of trial counsel. See id. at 1277. That chal­
lenge was denied, and Insignares filed his first federal habeas peti­
tion, which was dismissed as untimely, and then appealed, with the 

appeal being dismissed for failure to prosecute. See id.

After failing to obtain either state or federal habeas relief on 

his first go around, Insignares filed a second motion to correct his 

sentence under Florida Rule of Criminal Procedure 3.800, which 

the state court granted, thereby reducing his mandatory minimum 

for the attempted murder charge from 20 years to 10 years. See id. 
During that resentencing, the trial judge “entered the corrected 

sentence and new judgment/' Id. Insignares then filed a second 

federal habeas petition under § 2254, which the district court con­
cluded was not a second or successive petition under Magwood. 
See id. In affirming, this Court concluded that Magwood allowed 

Insignares to file this second petition without our permission be­
cause when the state court granted his Rule 3.800 motion, it “en­
tered [a] corrected sentence and new judgment," and that it was 

this new judgment which committed Insignares to the custody of 

the Florida Department of Corrections. See id. at 1277,1281.
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In Patterson—decided after Insignares—Patterson was con­
victed in Florida state court of burglary, aggravated kidnapping, 
and capital sexual battery, for which he was sentenced to life in 

prison and chemical castration. See 849 F.3d at 1323. Patterson 

filed "a flurry of collateral attacks against his convictions, including 

four petitions for writs of habeas corpus in state court and an ethics 

complaint against the prosecutor who tried the case.” Id. Each of 

those efforts failed, and Patterson filed his first petition for federal 
habeas relief. That petition was summarily denied as untimely—a 

point in the litigation which ordinarily "would have brought clo­
sure to the victim of his crimes.” Id. at 1324.

Patterson then filed a motion for reduction in sentence as to 

the chemical castration pursuant to Florida Rule of Criminal Pro­
cedure 3.800, as Insignares did. See id. A Florida state court trial 
judge granted the motion and found that Patterson would not have 

to undergo chemical castration. See id. However, the "order did 

not vacate Patterson's sentence and replace it with a new one. Nor 

did it direct the Department of Corrections to hold Patterson or 

perform any affirmative act.” Id. Patterson proceeded to file a sec­
ond federal habeas petition, raising the same issues he had raised in 

his original habeas petition. The district court dismissed that peti­
tion as second or successive. See id. A divided panel of this Court 
reversed, citing Insignares. See Patterson v Secy, Fla. Dep't of 

Corr., 812 F.3d 885, vacated, 836 F.3d 1358 (11th Cir. 2016). This 

Court then granted rehearing en banc.
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Sitting en banc in Patterson, this Court concluded that Pat­
terson did not—as Insignares did—receive a new judgment under 

Magwood Patterson, 849 F.3d at 1326, Specifically, this Court 
stated that, although “Patterson and Insignares both filed 

ful motions to correct an illegal sentence under Florida Rule of 

Criminal Procedure 3.800(a), the Florida trial court in Insignares 

went a step further: it also changed Insignares’s term of imprison­
ment and entered [a] corrected sentence and new judgment.’" Id. 
(alteration in original) (quoting Insignares, 755 F.3d at 1277). In 

Patterson, by contrast, the Florida trial court never issued a new 

prison sentence—it instead merely barred the imposition of chem­
ical castration. See id. This meant that "Insignares had an inter­
vening judgment authorizing [his] confinement,’ but Patterson 

[did] not.” Id. (alteration in original) (quoting Insignares, 755 F.3d 

at 1279).

success-

In so holding, this Court emphasized that not every new sen­
tencing order necessarily constitutes a new judgment. See id. In­
deed, our caselaw makes clear that at least one dispositive consid­
eration in determining whether a new sentence constitutes a new 

judgment is whether the new sentence was issued following a ple­
nary resentencing or was instead issued as a mere sentence reduc­
tion. See Armstrong. 986 F.3d at 1349-50 (“A resentencing thereby 

introduces the opportunity for the sentencing court to commit
new errors or to repeat the same errors as in the original sentence.
In contrast/ §• 3582(c)(2)>‘does not authorize a sentencing or resen- 

' tenting proceeding...(quoting Dillon v. United States, 560 U.S.
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817, 825 (2010))); see also White v. United States, 745 F.3d 834, 836 

(7th Cir. 2014) ("There are substantial differences between resen­
tencing and sentence reduction under § 3582(c)/'').

In this case, we must decide whether a sentence reduction 

under section 404 of the First Step Act qualifies as a new judgment 
under Magwood. Pursuant to 18;ILS.C...§. 3582(c)(1)(B), district 
courts may "modify an imposed term of imprisonment to the ex-
tent otherwise expressly permitted bv statute/' The First Step Act 
provides that authorization, giving a district court discretion to re­
duce the sentence of a defendant who was convicted on or before 

August 3, 2010, of a covered offense, "the statutory penalties for 

which were modified by section 2 or 3 of the Fair Sentencing Act 
of 2010.” First Step Act § 404(a), 132 Stat. at 5222.2 The Fair

2 In relevant part, the First Step Act reads as follows:

SEC. 404. APPLICATION OF FAIR SENTENCING ACT.

(a) DEFINITION OF COVERED OFFENSE.—In this section, 
the term “covered offense” means a violation of a Federal 
criminal statute, the statutory penalties for which were modi­
fied by section 2 or 3 of the Fair Sentencing Act of 2010 (Public 
Law 111-220; 124 Stat. 2372), that was committed before Au­
gust 3, 2010.

(b) DEFENDANTS PREVIOUSLY SENTENCED.—A court 
that imposed a sentence for a covered offense may, on motion 
of the defendant, the Director of the Bureau of Prisons, the at­
torney for the Government, or the court, impose a reduced 
sentence as if sections 2 and 3 of the Fair Sentencing Act of
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Sentencing Act, in turn, reduced the relevant federal drug penalties 

for crack cocaine to better align with the penalties for powder co­
caine. As relevant here, the Fair Sentencing Act increased the drug 

amounts triggering statutory penalties under 21 U.S.C. 
§ 841(b)(1)(B) from 5 to 28 grams and the statutory penalties in 

§ 841(b)(1)(A) from 50 to 280 grams. See Fair Sentencing Act § 2, 
124 Stat. at 2372; 21 U.S.C. § 841.

Under section 404(b) of the First Step Act, a district court 
"that imposed a sentence for a covered offense may . . . impose a 

reduced sentence as if sections 2 and 3 of the Fair Sentencing 

Act... were in effect at the time the covered offense was commit­
ted.” First Step Act § 404(b), 132 Stat. at 5222. In subsection (c), 
which discusses the limitations of the First Step Act, the statute

2010 (Public Law 111-220; 124 Stat. 2372) were in effect at the 
time the covered offense was committed.

(c) LIMITATIONS.—No court shall entertain a motion made 
under this section to reduce a sentence if the sentence was pre­
viously imposed or previously reduced in accordance with the 
amendments made by sections 2 and 3 of the Fair Sentencing 
Act of 2010 (Public Law 111-220; 124 Stat. 2372) or if a previ­
ous motion made under this section to reduce the sentence 
was, after the date of enactment of this Act, denied after a com­
plete review of the motion on the merits. Nothing in this sec­
tion shall be construed to require a court to reduce any sen­
tence pursuant to this section.

First Step Act of 2018, Pub. L. No. 115-391, 132 Stat. 5194.
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makes clear that the procedural mechanism by which such a reduc­
tion can be granted is a "motion ... to reduce a sentence,”

In determining whether a sentence reduction under the First
Step Act qualifies as a new judgment, we are guided by the Su­
preme Court’s decision in Dillon v. United States. 560 U.S. 817 

(2010). In Dillon, the Supreme Court decided—for Sixth Amend­
ment purposes—whether a § 3582(c) sentence reduction was a full 
resentencing or a mere sentence reduction. See id at 825. The 

Supreme Court concluded it was the latter. Tirst, the Supreme 

Court noted that the statute gave courts the power to "reduce" an 

otherwise final sentence in only certain circumstances. See id. (not­
ing the difference between the statute at issue and 18 U.S.C. 
§ 3742(g), which requires “'further sentencing’ upon a finding of 

error”). the Supreme Court noted that the statute’s refer­
ence to reconsideration of the § 3553 factors did “not undermine 

[its] narrow view of proceedings under the former provision.” Id. 
at 826. Because the consideration of the § 3553 factors were only 

relevant in relation to the new reduced sentences prescribed by the 

statute, their discretionary consideration did not suggest the statute 

mandated a plenary resentencing. See id. at 826-27.- 'Third, the 

Supreme Court noted that Federal Rule of Civil Procedure 43 re­
quired criminal defendants to be present at sentencings, but specif­
ically excluded proceedings under § 3582(c) and Federal Rule of 

Criminal Procedure 35 from its ambit. See id. at 828. And, finally, 
the Supreme Court noted that § 3582(c) allowed only for
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reductions in sentences, not enhancements, and as such, were not 
plenary resentencing proceedings. See id. at 828-29.

Each of the reasons articulated by the Supreme Court in Dilj
/onxegarding why&i§T3582(cY2) sentence reduction is only a sen­
tence reduction and not a full resentencing apply with equal force 

to a sentence reduction under, 404(b) of the First Step Act. First, 
the First Step Act similarly authorizes district courts to reduce sen­
tences only in certain circumstances. In United States v. Jones; 962 

F.3d 1290 (11th Cir. 2020), this Court concluded that § 404(b)’s “as- 

if ’ requirement requires the district court, "in determining what a 

movant's statutory penalty would be,’5 to be "bound by a previous 

finding of drug quantity that could have been used to determine he 

movant's statutory penalty at the time of sentencing.” Id. at 1303. 
This means that, even if the district court wanted to conduct a ple­
nary resentencing, it would be unable to do so. Because the First 

' Step Act is "an act of legislative grace left to the discretion of the
district court.” the district court is without power to increase a mo­
vant's sentence: rather. Tilt is either maintaining the movant's pen­
alty or decreasing it." Id. at 1303-04 (emphasis in original). Indeed, 
the plain text of the First Step Act does not give the district court 
authority to enhance a sentence—only to reduce it. See First Step 

Act § 404(b), 132 Stat. at 5222 (stating that a district court only 

“may ... impose a reduced sentence”).

Second, the First Step Act's reference to § 3553 does not alter 

this conclusion. In United States v. Stevens, 997 F.3d 1307, 1316 

(11th Cir. 2021), this Court held that the First Step Act "does not
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mandate consideration of the § 3553 factors by a district court when 

exercising its discretion to reduce a sentence under section 404(b) 

of the First Step Act.” This Court explained that:

Instead, the only explicit limitation placed on a dis­
trict court's exercise of its discretion when modifying 

an eligible sentence under the First Step Act is that 
any reduction to a sentence may only be done “as if 

sections 2 and 3 of the Fair Sentencing Act of 2010 

were in effect at the time the covered offense was 
committed.”

Id. (quoting First Step Act § 404(b), 132 Stat. at 5222).

Third, unlike when conducting a de novo resentencing, a 

district court is not required to guarantee a criminal defendant's 

presence at a hearing before reducing his sentence pursuant to the 

First Step Act. See United States v. Denson, 963 F.3d 1080, 1086 

(11th Cir. 2020). “[T]he plain text of the First Step Act does not 
give a defendant seeking a sentence reduction” the right to attend 

a hearing. Id. Indeed, "the First Step Act 'does not mention, let 
alone mandate, a hearing.'” Id. (quoting United States v. Williams, 
943 F.3d 841, 843 (8th Cir. 2019)). The First Step Act leaves sen­
tence reductions completely to the "district court's sound discre­
tion” and imposes no further procedural hoops. See id.

Telcy argues that his sentence reduction counts as a new 

judgment because he is in the same position as the petitioners in 

Magwoodand Insignares. Telcy, however, is not in the same posi­
tion. District courts have no inherent authority to modify federal
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criminal sentences. Iiideed, 18 U.S.C. § 3582(c)(1)(B) allows district 
courts to "modify an imposed term of imprisonment" only "to the 

extent otherwise expressly permitted by statute.” And, in this case, 
the First Step Act provides the express statutory authorization con­
templated by § 3582. Indeed, in-the very preceding subsection of 

§ 3582. Congress wrote that Tnlotwithstanding the fact that a sen­
tence to imprisonment can subsequently be . .. modified pursuant 
to the provisions of subsection (c)... a judgment of conviction that
includes such a sentence constitutes a final judgment for oil other
purposes.” Id. § 3582(b)3 (emphasis added). This means that, even 

though the sentence might have changed, the relevant final "judg­
ment” did not.

Unlike Telcy, the petitioners in Magwood and Insignares 

stood in a very different position. Magwood, for example, "demon­
strated in his original collateral attack that his original sentence vi­
olated the Constitution”—i.e., that it was not a Valid, final judg­
ment. See Armstrong, 986 F.3d at 1349 (citing Magwood, 561 U.S. 
at 326). And, as a result, the sentencing court in Magwood "con­
ducted a full resentencing and reviewed the aggravating evidence 

afresh.” 561 U.S. at 339. Neither of these observations are true in 

Telcy’s case. He has not demonstrated that his original sentence

3 Notably, we have previously held that AEDPA's limitations fall "within the 
category of'any other purpose/” Murphy v. United States, 634 F.3d 1303,1309 
(11th Cir. 2011) (citing United States v. Sanders, 247 F.3d 139, 142-44 & n.2 
(4th Cir. 2001)).
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was unconstitutional. Rather, his sentence reduction was obtained 

only through a reduction in the applicable guidelines. And the dis­
trict court did not—indeed, could not—have conducted a plenary 

resentencing before issuing its reduced sentence.

Similarly, we have since made clear that the sentencing 

court in Insignares vacated Insignares’ original sentence and "en­
tered [a] corrected sentence and new judgment.” Patterson, 849 

F.3d at 1326 (emphasis added). This is not true here: Telcv may 

have received a new reduced sentence, but § 3582(h) prevented the
. district court from issuing him a new judgment

And, in any event, Insignares applied Magwoodin the con­
text of a challenge to an underlying state judgment, and thus impli­
cated habeas relief under § 2254. But "[rjegardless of how the Su­
preme Court or prior panels of this court have construed the term 

judgment’ in § 2244(b) and the § 2254 context, we are not free to 

extend those decisions to the § 2255 context when doing so would 

flout Congress’s plainly expressed intent.” Murphy -v. United 

States, 634 F.3d 1303, 1312 (11th Cir. 2011). Here, Congress spoke 

plainly and explicitly when pronouncing that sentence modifica­
tions under § 3582 do not affect the finality or validity of the under- 

lying judgment.

IV. CONCLUSION

Because a sentence reduction under the First Step Act does 

not constitute a new judgment for purposes of AEDPA’s bar on 

second or successive habeas petitions, Telcy was required to obtain
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authorization from this Court before filing his second § 2255 peti­
tion. Without such authorization, the district court lacked jurisdic­
tion to entertain the petition. We therefore affirm the district 
court's order dismissing Telcys § 2255 petition as second or suc­
cessive.

AFFIRMED.
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vs.

UNITED STATES OF AMERICA Appendix (B-l)

Respondent.

FINAL JUDGMENT AND ODER DISMISSING MOTION TO VACATE

THIS CAUSE is before the Court on Movant Telcy’s July 8, 2019 Motion to Vacate 

Sentence [DE-1]. The Court has considered Telcy’s July 8, 2019 Affidavit [DE-3] and his July 8 

2019 Memorandum [DE-4] and having reviewed the Court file and Pre-Sentence Investigation 

Report (PSIR) and having presided over the trial of this cause, finds as follows:

1. On August 7,2008, Telcy was indicted on the charges of Possession with Intent to

Distribute Fifty (50) grams or more of crack cocaine and Possession with Intent to Distribute 500

grams or more of cocaine. [DE-10]. Oh October 16, 2008, Possession of a Firearm During a 

Drug Trafficking Crime (Count Three) and Possession of a Firearm by a Convicted Felon (Count 

Four) charges were added. [DE-44]. The crimes occurred on August 1, 2008.

2. On November 12, 2008, the Government filed a § 851 Notice of Enhancement. [DE- 

51]. It listed prior predicate convictions in 96-11457CF (Possession of Cocaine with Intent to 

Deliver; 95-18480CF (Delivery of Cocaine and Possession of Cocaine with Intent to Deliver); 

and 99-7931CF (Possession of Cocaine).

3. On December 8,2008, Telcy was found guilty on all four (4) counts. [DE-80],

Appendix (B-l)
1



4. On January 6, 2009, this Court granted the § 851 Enhancement. [DE-92]. The

amount of crack cocaine involved in Count One was 66 grams, (para. 12 of PSIR).

5. On February 17, 2009, Telcy was sentenced to Life in Prison on Count One, 235

months concurrent on Counts Two and Four and a consecutive sixty (60) months in prison on

Count Three. [DE-97].

6. On January 21, 2010, the Eleventh Circuit affirmed. [DE-124]. US. v. Telcy, 362

Fed. Appx. 83 (11th Cir. 2010).

7. On October 14, 2010, this Court denied a Motion to Vacate. [DE-127]. On June 1,

2011, the Eleventh Circuit denied a certificate of appealability [DE-17-0-61934-CIV].

8. On April 27, 2016, the Eleventh Circuit denied a request to file a successive motion to

vacate. [16-11461].

9. On April 19, 2018, Judge Hodges in the Middle District of Florida dismissed a habeas

petition. [DE-15 in 15-487].

10. On June 14, 2016, Judge Hodges in the Middle District of Florida had dismissed a

habeas petition [DE-12 in 13-551].

11. On May 29, 2019, the Eleventh Circuit denied another request to file a successive

Motion to Vacate. [19-11619]. In his April 19, 2019 request, Telcy alluded to his having

received a reduction in sentence pursuant to the First Step Act. However, there was no mention 

of Magwood v. Patterson ’s1 eliminating the prohibition on subsequent motions to vacate. In

denying his request, the Eleventh Circuit relied on Beeman v. U.S., 871 F. 3d 1215 (11th Cir.

2017) and indicated Telcy that had not shown that at his 2008 sentencing, Telcy’s prior felony

561 U.S. 320(2010).
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battery on law enforcement officer conviction only qualified as a violent felony under the

residual clause of the ACCA.

12. Meanwhile, on February 26, 2019, this Court had reduced Telcy’s sentence to 235

months on Count One, followed by 60 months on Count Three pursuant to the First Step Act.

[DE-139]. Apparently, for the first time, Telcy now contends that the First Step reduction

constitutes a new sentencing so that permission is not needed from the Eleventh Circuit to file a

successive petition. This Court disagrees. See U.S. v. Bravo, 203 F. 3d 778, 781 (11th Cir.

2000); U.S. v. Jones, 796 F. 3d 483,496 (5th Cir. 2015); White v. US., 745 F. 3d 834, 836-37

(7th Cir. 2014). Telcy sought that permission, and it was properly denied.

13. This is a successive motion to vacate. However, even on the merits, Telcy would not

be entitled to any relief on his conclusory allegations. No prejudice can be shown as any

objection to the 851 enhancement would have been overruled. Possession with Intent to Deliver

Cocaine is a predicate offense. U.S. v. Smith, 775 F. 3d 1262, 1268 (11th Cir. 2014). Moreover,

counsel cannot be faulted for failing to anticipate changes in the law. As the Eleventh Circuit

recognized in denying the latest request for a successive motion, the battery was violent. Finally,

there is no prejudice, as Resisting Arrest With Violence is a predicate ACCA offense.

14. Even if this Court had jurisdiction, Telcy would not be entitled to any relief.

Attached to this order is the judgment in the correct Broward County case number 02-7264, not

. 02-7265. As indicated in paragraph 41 of the PSIR, in addition to being convicted of Battery on 

a Law Enforcement Officer, Telcy was also convicted of Count Two: Resisting Arrest With

Violence, a third degree felony, pursuant to F.S. 843.01. Resisting Arrest with Violence

categorically qualifies as a violent felony under the elements clause. See U.S. v. Cargill, 706

Fed. Appx. 580, 582 (11th Cir. 2017) citing U.S. v. Hill, 799 F. 3d 1318, 1322 (11th Cir. 2015).

3



Wherefore, Telcy’s Motion [DE-1] is Dismissed. He may now again petition the

Eleventh Circuit for permission to file a successive motion to vacate.

The Clerk shall close this case and deny any pending motions as moot.

DONE AND ORDERED in Chambers at Fort Lauderdale, Broward County, Florida, this

12th day of My, 2019.

WILLIAM P. DIMITROULEAS 
United States District Judge

Copies furnished to:

Robin Waugh, AUSA

Jacques Hemes Telcy, #77715-004 
c/o Colean Medium 
PO Box 1032
Coleman, FL 33521 (w/attachment)
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IN THE UNITED STATES COURT OF APPEALS

FOR THE ELEVENTH CIRCUIT
Appendix (C-l)

No. 19-13029-GG

JACQUES HERNES TELCY,

Petitioner - Appellant,

versus

UNITED STATES OF AMERICA,

Respondent - Appellee.

Appeal from the United States District Court 
for the Southern District q£Florida

ON PETITION(S) FOR REHEARING AND PETITION!SYFOR REHEARING EN BANC

BEFORE: WILSON, LAGOA, and BRASHER, Circuit Judges.

PER CURIAM:

The Petition for Rehearing En Banc is DENIED, no judge in regular active service on the Court 
having requested that the Court be polled on rehearing en banc. (FRAP 35) The Petition for 
Rehearing En Banc is also treated as a Petition for Rehearing before the panel and is DENIED. 
(FRAP 35, IOP2)

ORD-42
Appendix (C-l)
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IN THE UNITED STATES COURT OF APPEALS

FOR THE ELEVENTH CIRCUIT

Appendix (B-l)
No. 19-11619-G

IN RE: JACQUES TELCY,

Petitioner.

Application for Leave to File a Second or Successive 
Motion to Vacate, Set Aside, 

or Correct Sentence, 28 U.S.C. § 2255(h)

Before JORDAN, HULL and JULIE CARNES, Circuit Judges. 1

BY THE PANEL:

Pursuant to 28 U.S.C. §§ 2255(h) and 2244(b)(3)(A), Jacques Telcy has filed an application

seeking an order authorizing the district court to consider a second or successive motion to vacate, 

set aside, or correct his federal sentence, 28 U.S.C. § 2255. Such authorization may be granted 

only if this Court certifies that the second or successive motion contains a claim involving:

(1) newly discovered evidence that, if proven and viewed in light of the 
evidence as a whole, would be sufficient to establish by clear and convincing 
evidence that no reasonable factfinder would have found the movant guilty of the 
offense; or

(2) a new rule of constitutional law, made retroactive to cases on collateral 
review by the Supreme Court, that was previously unavailable.

28 U.S.C. § 2255(h). “The court of appeals may authorize the filing of a second or successive 

application only if it determines that the application makes a prima facie showing that the 

application satisfies the requirements of this subsection.” Id. § 2244(b)(3)(C); see also Jordan v.

Appendix (D-l)
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Sec’y, Dep’t of Corrs., 485 F.3d 1351, 1357-58 (11th Cir. 2007) (explaining that this Court’s

determination that an applicant has made a prima facie showing that the statutory criteria have

been met is simply a threshold determination).

I. BACKGROUND

In 2008, a federal grand jury charged Telcy by superseding indictment with: (1) possession

with intent to distribute 50 grams or more of cocaine base (“crack”), in violation of 21 U.S.C.

§ 841(a)(1), (b)(1)(A) (Count 1); (2) possession with intent to distribute 500. grams or more of a 

mixture containing cocaine, in violation of 21 U.S.C. § 841(a)(1), (b)(1)(B) (Count 2); (3) using

and carrying a firearm during and in relation to the drug crimes outlined in Counts 1 and 2, in

violation of 18 U.S.C. § 924(c)(1)(A) (Count 3); and (4) being a felon in possession of a firearm,

in violation of 18 U.S.C. §§ 922(g)(1) & 924(e) (Count 4). Telcy proceeded to trial, and the jury

found him guilty on all four counts.

Prior to sentencing, the government filed a notice, pursuant to 21 U.S.C. § 851, of its intent

to seek an enhanced penalty as to Telcy’s crack cocaine offense in Count 1 based on Telcy’s three

prior state court convictions involving cocaine. At the time of Telcy’s sentencing, a defendant

who was convicted of an offense under § 841(b)(1)(A) “after two or more prior convictions for a

felony drug offense” was subject “to a mandatory term of life imprisonment without release.” 21

U.S.C. § 841(b)(1)(A) (2008). In Telcy’s presentence investigation report (“PSR”), the probation

officer determined that Telcy was subject to the mandatory life sentence under § 841(b)(1)(A) and

§851.

Additionally, the probation officer determined, with respect to Telcy’s felon-in-possession

conviction in Count 4, that Telcy was an armed career criminal under the Armed Career Criminal

2
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Act (“ACCA”),4 8 U.S.C. § 924(e), and therefore subject to an enhanced sentence, because he had 

three prior convictions for a violent felony or serious drug offense. Specifically, the probation 

officer determined that Telcy qualified for the ACCA enhancement based on the following prior 

Florida convictions: (1) a February 1996 conviction for possession of cocaine with intent to deliver 

or sell; (2) an August 1996 conviction for possession of cocaine with intent to deliver or sell; and 

(3) a 2004 conviction for battery on a law enforcement officer. The PSR recounted that Telcy’s 

battery on a law enforcement officer conviction arose from an incident in which Telcy, while 

attempting to flee from law enforcement, “put his vehicle into reverse and rammed one of the 

police vehicles,” then, after exiting his own vehicle, “pushed and punched one of the police 

officers.”

With the application of the ACCA enhancement, Telcy’s total offense level increased from 

30 to 33. Telcy’s criminal history category, whether with or without the ACCA enhancement, 

was a IV. With an offense level of 33 and criminal history category of IV, Telcy’s resulting 

guidelines range was 188 to 235 months’ imprisonment.1

At sentencing, Telcy did not object to the ACCA enhancement, and the district court agreed 

with the probation officer that Telcy was an armed career criminal based on the above three prior 

convictions. The district court sentenced Telcy to: (1) life imprisonment for the crack cocaine 

offense in Count 1; (2) concurrent terms of 235 months’ imprisonment for the cocaine offense in

‘Without the ACCA enhancement, Telcy’s total offense level would have been 30 and his 
resulting guidelines range would have been 135 to 168 months’ imprisonment on the drug 
convictions in Counts 1 and 2. See U.S.S.G. ch. 5 pt. A (Sentencing Table) (2008). Because the 
statutory maximum for his § 922(g)(1) felomin-possession offense (without the ACCA 
enhancement) is ten years, Telcy’s guidelines range on Count 4, however, would have been 
reduced to 120 months. See 18 U.S.C. § 924(a)(2).

3
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Count 2 and the felon-in-possession offense in Count 4; and (3) a consecutive term of 60 months 

for the § 924(c) offense in Count 3.

Telcy appealed, , challenging law enforcement’s search of his apartment. United States v.

Telcy, 362 F. App’x 83, 86-87 (11th Cir. 2010). This Court held that the district court did not err

in denying Telcy’s motion to suppress evidence from the search and affirmed Telcy’s convictions 

and sentences. Id. at 87.

In 2010, Telcy filed his first 28 U.S.C. § 2255 motion to vacate, set aside, or correct his 

sentence. In his motion, Telcy argued that: (1) counsel was ineffective for failing to move for 

dismissal of the indictment based on speedy trial violations; (2) the statute under which he 

sentenced for the crack cocaine offense in Count 1 was unconstitutional due to its racially disparate 

impact, and counsel was ineffective for failing to raise that issue; (3) counsel was ineffective for 

failing to fully investigate the prior state drug convictions used to enhance his sentence in Count 

1; and (4) counsel was ineffective for failing to argue that the district court committed procedural 

error in imposing Telcy’s sentence. Telcy did not raise any challenges to his ACCA sentence on 

Count 4 in his first § 2255 motion. The district court denied Telcy’s § 2255 motion and denied 

him a certificate of appealability (“COA”). Telcy then sought a COA from this Court, but in 2011 

this Court denied Telcy’s COA motion.

In 2013, Telcy filed his first application for leave to file a successive § 2255 motion with 

this Court. In that 2013 application, Telcy raised six claims, including that the district court 

erroneously sentenced him as an armed career criminal because his 1996 Florida conviction for 

purchase of cocaine did not qualify as controlled substance offense under the career offender 

sentencing guidelines. Telcy did not argue in that motion that his 2004 Florida conviction for

was

4
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battery on a law enforcement officer did not qualify as an ACCA predicate offense. This Court 

denied Telcy’s 2013 application because none of his claims satisfied the statutory criteria for 

successive motions in § 2255(h).

In 2016, Telcy filed another application for leave to file a successive § 2255 motion with 

this Court. In his 2016 application, Telcy argued that his ACCA sentence on Count 4 was no

longer valid in light of the Supreme Court’s decision in Johnson v. United States, 135 S. Ct. 2551 

(2015), which invalidated the ACCA’s residual clause. Telcy asserted that, after Johnson, his 

2004 Florida conviction for battery on a law enforcement officer no longer qualified as an ACCA 

predicate offense. This Court denied Telcy’s 2016 application, concluding that his reliance 

Johnson was unavailing because he had a concurrent life sentence on Count 1, and his total 

sentence would, therefore, not be impacted by Johnson. This Court’s 2016 order thus did not 

address the merits of Telcy’s claim that his Florida conviction for battery on a law enforcement 

officer no longer qualifies as an ACCA predicate.

In February 2019, Telcy filed a motion to reduce his sentence under the First Step Act of 

2018 in the district court. Telcy argued that he was entitled to resentencing on his crack 

conviction in Count 1 because the First Step Act retroactively reduced the applicable mandatory 

minimum penalty for his offense from life imprisonment to 10 years. The district court granted 

Telcy’s motion and reduced his sentence on Count 1 from life imprisonment to 235 months’ 

imprisonment, to run concurrently with his 235-month sentences on Counts 2 and 4. Thus, 

Telcy’s total sentence is now 295 months’ imprisonment, consisting of concurrent 235-month 

terms on Counts 1,2, and 4, and a consecutive 60 month term on Count 3.

on

cocaine

5
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II. CURRENT APPLICATION

In Ins current application, Telcy again seeks to challenge his ACCA sentence on the ground 

that his Florida conviction for battery on a law enforcement officer is no long a valid predicate

offense after Johnson. In a supporting memorandum, Telcy asserts that he was “foreclosed” from 

having this claim resolved the merits in his 2016 application because of his concurrent lifeon

sentence for the crack cocaine conviction in Count 1. Telcy submits that, now that his

Count 1 has been reduced to 235 months under the First Step Act, he should be permitted to 

challengehis ACCA sentence in Count 4 because he “will suffer adverse collateral 

from the unreviewed conviction.”

sentence
on

consequences
Telcy contends that his guideline range for Counts 1, 2, and 4

(which were grouped under the guidelines) was “driven by the ACCA provision” and that, absent

the ACCA enhancement, his guideline range would be 77 to 96
months’ imprisonment2 instead 

Finally, Telcy noted that since his 2016 applicationof 188 to 235 months’ imprisonment, 

decided, this Court has limited it
was

s application of the concurrent sentence doctrine in the context of 

successive § 2255 motions to only those cases in which the defendant h
as a concurrent mandatory

life sentence that is unrelated to his ACCA status.

his ACCJre7anrmem\rthTatlit™!’PCarSfTe'Cy,S ^ int° “ both «« *moval of 
reduced the basroSlSstr *«

of 30 for T.ruat(cmlfoml3] b3Se °ffT level would-be iTs^S ^ § 20^^
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III. DISCUSSION

A. Concurrent Sentence Doctrine

Under the concurrent sentence doctrine, “if a defendant is given concurrent sentences on 

several counts and the conviction on one count is found to be valid, an appellate court need not 

consider the validity of the convictions on the other counts,” unless “the defendant would suffer 

adverse collateral consequences from the unreviewed conviction.” United States v. Bradley, 644 

F.3d 1213, 1293 (11th Cir. 2011) (internal quotations omitted). Telcy is correct that, since the 

denial of his 2016 application, this Court has distinguished, for purposes of applying the concurrent 

sentence doctrine in successive § 2255 applications, between cases involving concurrent 

mandatory life sentences that are unrelated to the defendant’s ACCA status and those involving 

concurrent sentences with lesser mandatory minimum terms that are in some way connected to the 

defendant’s ACCA status. In In re Williams, this Court held that in the former case—mandatory 

life sentence not connected to ACCA status—the defendant cannot “benefit” from Johnson and 

thus, under the concurrent sentence doctrine, we need not address the validity of the defendant’s 

ACCA sentence. See In re Williams, 826 F.3d 1351, 1356-57 (11th Cir. 2016). The defendant 

in In re Williams, like Telcy at the time of his 2016 application, had a mandatory concurrent life 

sentence under 21 U.S.C. § 841(b)(1)(A), which would have been unimpacted by his Johnson 

claim regarding his separate ACCA sentence. Id.

By contrast, in In re Davis, this Court held that in the latter case—concurrent sentence with 

a lesser mandatory minimum and some connection to ACCA status—the concurrent sentence 

doctrine should not bar consideration of the validity of the defendant’s ACCA sentence. See In

re Davis, 829 F.3d 1297, 1299-1300 (11th Cir. 2016). The defendant in In re Davis had a

7
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concurrent sentence for conspiracy to possess cocaine in addition to his ACCA 

However, the mandatory minimum sentence for Davis
sentence. Id. at

1299.
’s conspiracy offense was only five

years (below the 15-year mandatory minimum under the ACCA) and, because the
conspiracy

offense was grouped with Davis’s felon-in-possession offense for piuposes of the 

guidelines, Davis’s guidelines range for both offenses was i
sentencing

impacted by his ACCA designation.

’s sentencing decision
on the conspiracy offense was “no doubt informed by Davis’s ACCA designation,” such that Davis 

“may have suffered adverse collateral

id. Under those circumstances, this Court concluded that the district court

consequences if his ACCA sentence turns out to be
unlawful.” Id. at 1299-1300 (internal quotations omitted). 

Given his recent sentence reduction under the First Step Act, Telcy is now similarly 

re Davis. The mandatory minimumsituated to the defendant in In 

cocaine offense has been reduced, 

years, which is below the ACCA 

the crack cocaine offense in Count 1 

grouped with the felon-in-possession offense i 

defendant in In re Davis,

ACCA sentence turns out to be unlawful. Id.

sentence for Telcy’s crack

pursuant to the First Step Act, from life imprisonment to 10

’* 15'year mandat01y minimum, and Telcy’s guidelines range for ~ 

impacted by his ACCA status because Countwas
1 was

m Count 4 for guidelines purposes. Id. Like the 

then, Telcy may have suffered adverse collateral
consequences if his

Accordingly, we now address Telcy’s Johnson claim
about his ACCA sentence.

8
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i

B. Johnson Claim

A Johnson claim such as Telcy’s argues that a defendant was sentenced as an armed career 

criminal under the residual clause.3 In 2017, this Court held that for a § 2255 

Johnson claim, the movant must allege (and then prove) that it was “
movant to state a

more likely than not” that the
Of the residual clause led the sentencing court to impose the ACCA enhancement. tSeeuse

^ernan^mumiStatesm^mAmm, 1-220-22- (11 th Cir.;2017). Put differently, the 

must show that the “sentencing court relied solely on the residual clause”
movant

to enhance his sentence.
Id. at 1221. In doing so, this Court reirejected the position that a Johnson movant met his burden

unless the record affirmatively showed that the district
court relied upon the ACCA’s elements 

If it is just as likely that the sentencing court reliedclause. See id at 1221-22. ‘
on the elements

or enumerated offenses clause, solely an alternative basis for the enhancement, then the 

was due to use of the residual clause.”

or as

movant has failed to show that his enhancement
Id. at

1222. Each case must be judged on its own record.

As it was in Beeman, Telcy has not alleged, much less pointed to, 

that suggests or shows that the
anything in the record

sentencing court more likely than not relied on the residual cla 

m sentencing Telcy. The PSR in 2008 did not refer to the residual clause.
use

Telcy did not object 

or in his initial 

court never commented on the issue.

to the ACCA enhancement in the PSR, at his 2009 sentencing, on direct appeal,
§ 2255 motion in 2010. This explains why the district

Indeed, the record is silent as to the issue.

ear
9
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There is also no allegation that Telcy’s battery conviction qualified under only the residual 

clause back in 2008 at the time of sentencing. Telcy has cited to no precedent, and we can find 

none ourselves, suggesting, much less holding, that at the time of his 2008 sentencing, Telcy’s 

prior felony battery conviction qualified as a violent felony only under the residual clause.

Given this record and our Court’s binding precedent, we must conclude that Telcy has not 

made aprima facie claim or showing that he was more likely than not sentenced under the residual 

clause, and thus his Johnson claim fails as a matter of law under Beeman. Accordingly, Telcy 

cannot make a prima facie showing of the existence of either of the grounds set forth in 28 U.S.C. 

§ 2255(h), and his application for leave to file a second or successive motion is DENIED.

10
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IN THE UNITED STATES COURT OF APPEALS

FOR THE ELEVENTH CIRCUIT

Appendix (E-l)
No.l9-13029-GG.

JACQUES HERNES TELCY,

Petitioner - Appellant,

versus

UNITED STATES OF AMERICA,

Respondent - Appellee.

Appeal from the United States District Court 
for the Southern District of Florida

ORDER:

The Court hereby appoints the following attorney as counsel for the Appellant:

David O. Markus, Esq.
40 NW 3rd Street-PHI 

Miami, FL 33128 
Tel: 305-379-6667

E-Mail: dmarkus@markuslaw.com: caguero@markuslaw.com

.. :y **X **5%r*...

/s/ Barbara Lagoa
UNITED STATES CIRCUIT JUDGE
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