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I. REHEARING SHOULD BE GRANTED BECAUSE THIS
COURT FAILS TO ADEQUATELY ADDRESS DIRECT
EVIDENCE OF DISCRIMINATION

The Batson/Wheeler claim in this case is a remarkable one.
There is direct evidence in the record that the prosecutor acted with
discriminatory intent in jury selection: the trial court found—
correctly—that the prosecutor had discriminated on the basis of race
n his strike against Prospective Juror No. 46. This was not a one-
time occurrence. In the co-defendant’s trial, the prosecutor (despite
having recently been sanctioned for discriminating on the basis of
race in Mr. McDaniel’s case) continued apace, striking ten minority
jurors in a row before the trial court sustained a Batson/Wheeler
objection and ordered a mistrial.!

The ramifications of the discriminatory strike against
Prospective Juror No. 46 should be powerful in this Court’s analysis
of the strike against Prospective Juror No. 28. After all, the

prosecutor provided a pretextual justification for Prospective Juror

1 (See Appellant’s Motion for Judicial Notice (filed August 6,
2015) and attached Exhibits.) This Court exercised its discretion to
deny the judicial notice motion “without prejudice to Mr. McDaniel
presenting such information on a fuller record in connection with a
petition for habeas corpus if he so chooses.” (Slip Opn. at 32.) As this
Court is aware, the dysfunction of the California death penalty
system has created a decades-long backlog in the appointment of
habeas counsel and it is 1) impossible for Mr. McDaniel to file a
habeas corpus petition; 2) will remain impossible for the indefinite
future, and 3) may remain impossible forever. Mr. McDaniel
therefore, in an appeal to basic fairness, also requests that the Court
reconsider its discretionary ruling on the judicial notice motion.
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No. 46 nearly identical to that deployed against Prospective Juror
No. 28. (Compare Slip. Opn. at 18 [prosecutor’s “primary problem
with [Prospective Juror No. 28] was the fact that he, along with
many others, . . . indicated that life without parole is a more severe
sentence, which I don’t think is a good instinct to have on a death
penalty jury”’] with 5 RT 1081 [prosecutor’s first reason for excusing
Prospective Juror No. 46: “He believed that life without parole and
death are essentially the same”].) This Court’s decision, however,
simply “assum[es] without deciding” that the trial court properly
found that the prosecutor in this case discriminated on the basis of
race in its strike against Prospective Juror No. 46. (Slip Opn. at 24;
cf. People v. Jackson (2014) 58 Cal.4th 724, 777 (dis. opn. of Liu, J.)
[“By tiptoeing around the issue, today’s opinion fails to confront the
seriousness of the error and may be read to suggest that there is
some question as to whether error occurred at all’].)2 But the
opinion’s assumption, well-grounded in the record though it was,
fails to properly account for the ramifications of a finding of race-

discrimination on the analysis of a Batson/Wheeler claim.

2 Because of the seriousness of the misconduct which occurred
below, and the purposes of Batson and Wheeler to express the
judiciary’s concern with and willingness to confront racial
discrimination, Mr. McDaniel strongly urges this to modify its
opinion to remove any suggestion that the trial court may have
applied the incorrect standard, an argument of the Attorney
General’s which is ultimately unsupported by the record. (See
generally ARB at 8-16.)



Anti-Black race discrimination by prosecutors in jury
selection in criminal cases occurs in two, straightforward stages.
First, some (perhaps many) prosecutors hold a belief—at least as a
purely statistical matter and not specific to any individual juror—
that Black jurors will be less favorable to the prosecution at guilt or
penalty. (See Jean Montoya, The Future of the Post-Batson
Peremptory Challenge: Voir Dire by Questionnaire and the “Blind”
Peremptory, 29 U. Mich. J. L. Reform 981, 1001-1002 & fn. 7 (1996)
[describing self-reporting survey of San Diego criminal practitioners
and noting that “[p]rosecutors were more likely to say that
peremptory challenges had more value pre-Batson and pre-Wheeler”
on bases such as the “obvious[] tendency for people to sympathize
with those from the same race”].) Particularly in death penalty
cases, there may be at least a grain of truth to such stereotypical
assumptions. For instance, one of the amicus curiae briefs in this
case indicates that Black Americans express significantly lower
support for the death penalty than their White counterparts. (See
Brief of the Honorable Gavin Newsom at 43 [“Almost every public
opinion poll and social scientific survey conducted in the United
States in the last fifty years found a substantial difference between
African Americans’ and White Americans’ support for the death
penalty”].)

In a criminal case, exercising a strike based simply on such a
stereotype—even if the stereotype is partially accurate—is
constitutionally prohibited. However, merely holding a belief about

statistical proclivities of various groups is not unlawful. No doubt
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the overwhelming majority of prosecutors who entertain such beliefs
regarding Black jurors (for instance, regarding the aggregate
disfavor of the death penalty) nonetheless refrain from exercising
peremptories on individual Black jurors without first confirming a
bias particular to a given juror in a given case.

Only prosecutors who proceed to the second stage—those who
willfully act on personally held racial stereotypes to gain (perceived)
strategic advantage—violate Batson/Wheeler. In cases such as this
one, in which the prosecutor has succumbed to the urge to embrace
racial stereotypes, and to act upon them, stricter scrutiny of the
claim is required than this Court’s decision provides.

The trial court, of course, made no mention of the
discriminatory strike of Prospective Juror No. 46 in its acceptance of
the strike of Prospective Juror No. 28. Indeed, the trial court gave
no analysis of its rejection of the strike against this juror at all.
Surely, if anything requires significant attention from the trial court
in analyzing a Batson/Wheeler claim with respect to an individual
juror, it is direct evidence of discrimination by the prosecutor in the
case. Yet, in response to Mr. McDaniel’s argument that the trial
court overlooked this powerful evidence, this opinion states that “the
trial court here was well aware of the [Batson] violation when it
ruled on all five strikes at the same time.” (Slip. Opn. at 24.) Yet the
record is contrary. The trial court had not even found a Batson
violation “when it ruled on all five strikes at the same time.” (See
AOB at 59 [“the trial court accepted the prosecutor’s reasons

regarding Prospective Juror No. 28 before it reversed course on
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Prospective Juror No. 46” and found that the prosecutor had
discriminated], italics in original.)

Equally important, the opinion fails to address why the
prosecutor would have stricken one juror on the basis of race but not
another. After all, at the very heart of the deference accorded
prosecutor’s and trial courts in review of Batson/Wheeler claims is
the presumption that prosecutors exercise challenges in a
constitutional manner. (People v. Wheeler (1978) 22 Cal.3d 258, 278
[“We begin with the proposition that in any given instance the
presumption must be that a party exercising a peremptory
challenge is doing so on a constitutionally permissible ground”].)
The opinion provides no explanation for why the prosecutor, when
striking Prospective Juror No. 28, would have been completely
unaffected by the discriminatory stereotypes that infected his strike
against Prospective Juror No. 46. Indeed, it is hard to imagine how
any prosecutor would be able to completely cabin his discriminatory
stereotypes and motivations in a strike against one juror without
them spilling over to strikes against others.

In this case, such a theoretical—perfectly discrete—act of
discrimination is particularly unlikely. One of the most powerful
facts supporting a finding of discrimination in this case is the
troubling parallel between the challenges of Prospective Juror No.
28 and Prospective Juror No. 46. They were both stricken for the
same sham reason: their views on the comparative severity of death

and life without the possibility of parole (LWOP). Yet the opinion



doesn’t acknowledge the striking similarity between the strikes of
these two jurors.

To reiterate and underscore the relevant facts, the very first
pretextual excuse deployed as pretext for striking Prospective Juror
No. 46 (his belief that death and LWOP were equivalent
punishments)—was virtually identical to the “primary” justification
for striking Prospective Juror 28 (his belief that LWOP was a more
severe punishment). (Slip Opn. at 18; 5 RT 1081.) Troublingly, the
opinion not only fails to acknowledge the disturbing similarity
between these justifications but obscures it altogether. In laying out
the facts detailing why Prospective Juror No. 46 was excused, the
opinion omits the prosecutor’s incredibly important first
justification—that related to LWOP. (See Slip Opn. at 19 [listing
only two of the three reasons given by the prosecutor for excusing
Juror No. 46 and omitting any mention of the similar justification:
Juror No. 46’s opinions about the comparative severity of LWOP
and death].)

In short, the opinion fails to sufficiently grapple with the
discriminatory excusal of Prospective Juror No. 46 and its impact on
the analysis of this claim. For this reason alone, rehearing should

be granted.
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II. REHEARING SHOULD BE GRANTED BECAUSE
THIS COURT FAILED TO ACKNOWLEDGE ITS OWN
CASELAW INDICATING THAT THE
JUSTIFICATIONS RELIED ON BY THE
PROSECUTOR IN THIS CASE WERE WEAK

Very recently, this Court wrestled with a case involving
nearly identical justifications to those used to justify elimination of
Prospective Juror No. 28. (People v. Hardy (2018) 5 Cal.5th 56
(Hardy); see also McDaniel Supplemental Authority Letter (filed
May 19, 2021) [explaining the relevance of the Hardy decision].) In
Hardy, a juror’s exclusion was justified using, among others, two of
the three reasons presented by the prosecutor below: the fact that 1)
the juror (Frank G.) ““did not want to sit on this case”; and 2) Frank
G. “...also indicated that LWOP [life without the possibility of
parole] was worse for a defendant.” (Hardy, supra, 5 Cal.5th at p.
79; compare 5 RT 1078-1079 [Prospective Juror No. 28 excused
because “he, along with many others . . . indicated that life without
parole is a more severe sentence” and “he did not want to serve on
the jury because he felt like the trial would be too long”].) In Hardy,
there were several other, much stronger, justifications for exclusion
of Frank G. (Id. at p. 83 [“Three are especially strong: the jurors
distrust of police . . . the juror’s close and daily professional
relationship with lawyers and the court system, and the juror’s false
arrest”].) In their totality, these reasons convinced the majority of
the Court that the strike against Frank G. was non-discriminatory.

(See id. at p. 79-84; but see also id. at 108-124 (dis. opn. of Liu, dJ.).)
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The import of Hardy—which has many facts and justifications
that differ from this case—is that the majority recognized that the
two reasons that overlapped with those provided in this case are
simply not very persuasive. That a prospective juror does not want
to sit on a lengthy capital case or that a juror with no capital
experience writes on a questionnaire that he believes LWOP to be a
worse punishment than death are weak justifications. (Hardy,
supra, 5 Cal.5th at p. 82 [“that the juror did not want to sit in the
case was a legitimate race-neutral reason” but “it was also a rather
weak reason. Many prospective jurors do not want to sit on a jury in
a death penalty case, including some in this case the prosecutor did
not challenge.”]; see also ibid. [that juror “said he believed life
without the possibility of parole to be a worse punishment than
death. . . is another legitimate race-neutral reason to exercise a
peremptory challenge” but “might also be considered a weak
reason’].)

That this Court failed to acknowledge its own holding that the
“primary” reason for striking Prospective Juror No. 28 (and one of
the other justifications) was “weak” warrants rehearing. This
analytic flaw is particularly important when combined with the
conclusion—which the Court’s opinion accepts—that the prosecutor
below discriminatorily eliminated a Black juror during jury
selection.

As detailed above, discriminatory stereotypes about Black
jurors that are not only held, but acted upon, by a prosecutor are

extremely likely to influence not just one, but all strikes against
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Black prospective jurors. A discriminatory strike against a Black
juror indicates that 1) the prosecutor believes as a general matter
that Black jurors are unfavorable to his case and 2) the prosecutor,
at a minimum, will not always refrain from acting on that belief to
gain strategic advantage in the case. Holding otherwise requires
accepting the conclusion that the prosecutor is wholly unaffected by
his existing motivation to discriminate, and for some reason
constrains (but only intermittently) his strong impulse to act on
those motivations notwithstanding clear rules prohibiting it.

Perhaps one could imagine a prosecutor able and willing to
discriminate who nonetheless acts differently towards two different
jurors because those two jurors are remarkably different in
character. A strike against a juror who is relatively middle-of-the-
road might be motivated by race, whereas a strike against another
juror who is clearly and obviously unfavorable to the prosecution
might be, at least theoretically, entirely unmotivated by race. In
other words, if the prosecutor’s justification for striking juror A was
extremely strong, whereas his strike against juror B was relatively
weak, a court could conclude that the prosecutor’s act of
discrimination against juror A was untainted by the discrimination
that infected the strike of juror B.

The opposite is true in this case, as Hardy attests. Not only is
the “primary” justification for striking Prospective Juror No. 28
nearly identical to the first (pretextual) justification given for
striking Prospective Juror No. 46, but this Court’s own caselaw

indicates that two of the three justifications provided by the
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prosecutor for striking Prospective Juror No. 28 were “weak.”
(Hardy, supra, 5 Cal.5th at p. 82.) In other words, there is no
evidence that Prospective Juror No. 28 was so undesirable from a
prosecution perspective that the prosecutor would not be tempted to
rely on his preexisting inclination to strike Black jurors. To the
contrary, the prosecutor provided milquetoast justifications
applicable—by the prosecution’s own admission—to many other
prospective jurors. Because this Court failed to properly
acknowledge its own holding to that effect, rehearing should be
granted.

III. REHEARING SHOULD BE GRANTED BECAUSE
THE OPINION MISCHARACTERIZES AN
ARGUMENT FOR DE NOVO REVIEW OF THE
BATSON/WHEELER CLAIM AND THEREFORE
REJECTS IT ON GROUNDS UNRELATED TO THE
ARGUMENT

In the opening brief, Mr. McDaniel presented two arguments
for why the trial court’s decision should be reviewed de novo, despite
the customary deference afforded trial courts in Batson/Wheeler
cases. In the first argument, addressed above, Mr. McDaniel
asserted that the trial court overlooked its own finding of
discrimination in assessing the prior claim against Prospective
Juror No. 28. (See AOB at p. 57-60.) A second argument for de novo
review was premised on the fact that defense counsel actually urged
a comparative analysis in the trial court, but the trial court failed to
conduct any explicit comparative analysis with respect to

Prospective Juror No. 28. (See AOB at pp. 61-66; ARB at 22-26.)
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This argument was relatively detailed, proceeding under the
following heading and subheadings, below-excerpted from the table
of contents:

3. The Impact of a Request for Comparative Analysis of
the Relevant Juror in the Trial

a. Comparative Analysis Was Requested in the
Trial Court, but the Trial Court Provided no
Comparative Analysis in its Decision with
Respect to Prospective Juror No.

b. No Deference Is Owed to the Trial Court in Light
of its Failure to Engage in the Requested
Comparative Analysis When Accepting the
Prosecutor’s Justification for the Exclusion of
Prospective JUror..........ooeeivievcviiiiiieeciieeeii e 64

Although the argument is laid out in full in the brief, Mr.
McDaniel briefly summarizes it here. In light of numerous contrary
United States Supreme Court cases, this Court in People v. Lenix
(2008) 44 Cal.4th 602 (Lenix) reversed its past decisions rejecting
comparative analysis raised for the first time on appeal. Nonetheless,
the Lenix Court expressed a strong skepticism of such analysis. (Id.
at 622-624; AOB at 61-63.) This Court’s concern was that the
comparisons raised for the first time on appeal, while relevant, lost
force where the prosecution had not had the opportunity in the trial
court to rebut any of the proposed similarities. (Ibid.)

As detailed in the briefing, however, defense counsel in this

case did present a general comparison of seated and stricken jurors
15



below, informing the trial court, and the prosecutor, that all of the
“particular reasons” that had been articulated by the prosecution
with respect to Prospective Juror No. 28 (“education, LWOP is more
severe, . . . [and] the time issue with regard to the jury”) were
characteristics held by multiple jurors. (See 5 RT 1079-1080; AOB at
63-64.) Nonetheless, the trial court, despite being urged to conduct a
comparative analysis with respect to Prospective Juror No. 28, did
not do so expressly. (AOB at 63-64.) Perhaps more importantly,
despite being given the opportunity, the prosecutor did not attempt
to distinguish any of the similarly situated jurors.

Importantly, when comparative analysis is requested of the
trial court, this Court has held that the “trial court must consider
[comparative analysis] in making its determination.” (People v.
Johnson (2003) 30 Cal.4th 1302, 1323, overruled on other grounds
by Johnson v. California (2005) 545 U.S. 162, italics added.)
Furthermore, this Court has held that the fact that comparative
analysis, when undertaken, shows that seated and stricken jurors
share common characteristics “demand[s] further inquiry on the
part of the trial court.” (People v. Hall (1983) 35 Cal.3d 161, 169;
ARB at 26.) Given the time constraints on the trial court below
reviewing this motion in real time and without a recess, Mr.
McDaniel argued that it was extremely unlikely that the trial court
made all of the relevant comparisons with respect to Prospective
Juror No. 28. The trial court most certainly did not “demand]]
further inquiry.” (Hall, supra, 35 Cal.3d at p. 169.) As a result,

appellant argued that de novo review was warranted. (AOB at 64-
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67.) This failure to conduct adequate comparison is particularly
acute in this case, where, as noted above, the discriminatory strike
of Prospective Juror No. 46 and the strike of Prospective Juror No.
28 at 1ssue were extremely similar—both were grounded on
virtually identical (and at least one, pretextual) grounds. It is
virtually certain that the trial court below failed to make this critical
comparison.

During this argument for de novo review, Mr. McDaniel made
a passing reference to the fact that—instead of engaging in the
requisite comparative analysis with respect to Prospective Juror No.
28—the trial court simply noted a potential justification that the
prosecutor did not adopt. (AOB at 64.) The purpose of these two
sentences was simply to reflect that nowhere in the trial court’s
discussion of the strike of Prospective Juror No. 28 did it engage in
on-the-record comparative analysis.

Nonetheless, the opinion appears to rely on these sentences to
reject an argument that Mr. McDaniel never made: “McDaniel also
suggests that deference is inappropriate here because the court
denied the motion regarding Prospective Juror No. 28 based on a
reason not offered by the prosecution.” (Slip Opn. at 25.) Mr.
McDaniel agrees with the Court’s ultimate conclusion—that “it is
not apparent that the trial court relied on [this justification] in
denying the motion.” (Ibid.) However, this entire paragraph is
incorrect and unresponsive to the argument that was made in the
briefing. Mr. McDaniel did not argue that deference was

inappropriate because the trial court adopted a justification not
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given by the prosecutor. Instead, he argued that no deference should
be accorded because, despite the prosecutor having the opportunity
to differentiate any similarly situated jurors, he did not do so. Nor
1s it reasonable to presume that the trial court made all the critical
comparisons. Because of this apparent mistake, the Court’s opinion
does not address Mr. McDaniel’s argument for de novo review. (AOB
at pp. 61-66; ARB at 22-26.) For this reason, too, rehearing should
be granted.

IV. REHEARING SHOULD BE GRANTED BECAUSE
THE COURT RELIES HEAVILY ON THE FINAL
COMPOSITION OF THE JURY, A FACT WHICH IS
THE RESULT OF A SUSPICIOUS PATTERN OF
STRIKES WHICH SUPPORTS A FINDING OF
DISCRIMINATION AND DOES NOTHING TO
DISPELL IT

The ultimate composition of the jury is usually not a fact that
1s before the trial court when ruling on a Batson/Wheeler motion.
Considering final jury composition, a fact based on “events that
occurred after the trial court ruled on the Batson motion” as
dispelling the suspicion of discrimination is an awkward conceptual
practice “in tension with” several of this Court’s cases suggesting
that post-ruling information cannot backwardly inform or detract
from the correctness of the trial court’s original ruling. (See People v.
Reed (2018) 4 Cal.5th 989, 1021 (dis. opn. of Liu, J) [citing People v.
Chism (2014) 58 Cal.4th 1266, 1319 and People v. Scott (2015) 61
Cal.4th 363, 384].) Whatever the merit of relying on the ultimate

composition of the jury as demonstrating the prosecutor’s good faith,
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the relevance of this evidence is vastly reduced when the prosecutor
is “in effect warned” by the trial court that his conduct is suspicious.
(Fernandez v. Roe (9th Cir. 2002) 286 F.3d 1073, 1078 [fact that trial
court stated that it would find a prima facie case if more Latino
jurors were stricken resulted in reviewing court discounting
prosecutor’s later acceptance of Latino jurors].) Here, where the
prosecutor was not only “warned,” but sanctioned for misconduct,
the relevance of seating Black jurors should be minimal, at best.
And in fact, the pattern before the Court actually supports the
conclusion that the prosecutor discriminated on the basis of race.
As the opinion acknowledges, the prosecution struck Black
prospective jurors at alarming rate prior to the second
Batson /Wheeler motion. (Slip Opn. at 25 [the prosecutor “used five
of twelve peremptory challenges to strike Black jurors. . . . this
strike rate is significantly higher than the share of prospective
jurors who were Black and higher than the percentage of
prospective jurors then seated in the jury box who were Black”].)
However, after being called to task by the trial court for improperly
engaging in a discriminatory strike against a Black prospective
juror, the prosecution stopped striking Black jurors altogether. (See
ARB at 27 [after being caught violating Batson/Wheeler “[f]or the
remainder of voir dire . . . the prosecutor refrained from challenging
any more Black prospective jurors, despite the fact that at all times
there were at least one (and almost always several) black

prospective jurors seated in the box”].)
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As a result, the pattern of strikes in this case is distinctive
and unusual: 1) an initial, highly disproportionate targeting of Black
jurors prior to the Batson/Wheeler motion, followed by 2) an
apparently conscious effort to avoid Black jurors and (as a
consequence) disproportionate targeting of non-Black jurors. In
other words, the pattern of strikes after the motion suggests that
prosecutor intentionally discriminated on the basis of race (largely
against Latino and White prospective jurors) in order to avoid
risking a further Batson/Wheeler challenge with respect to Black
jurors. As a consequence of this pattern (which itself is extremely
suspicious and strongly reinforces the trial court’s initial finding of
discrimination), several Black jurors were ultimately seated.

The opinion, however, accords good faith to the prosecutor by
relying on the final composition of the jury. The opinion states that
the “fact that the prosecution accepted a panel with three Black
jurors when it had enough remaining peremptory challenges to
strike them suggests that the prosecutor did not harbor bias against
Black jurors.” (Slip Opn. at 26.) Similarly, the opinion indicates that
“the fact that Black jurors . . . comprised a disproportionate share
(33 percent) of the empaneled jury compared to the Black
percentage among jurors who reached the box tends to weigh
against a finding of purposeful discrimination.” (Ibid.) This analysis
1s incorrect.

As noted above, the ultimate composition of the jury appears
to be the result of conscious discrimination, both before and after the

Batson/Wheeler challenge—first conscious targeting of Black jurors
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and then conscious targeting of non-Black jurors. At best, what
looks strongly like an attempt by the prosecutor to “make up” for his
Batson/Wheeler violation by discriminating against non-Black
jurors should not be held to dispel the inferences from an otherwise
suspicious pattern. (See Fernandez v. Roe, supra, 286 .3d at p. 1078;
see also People v. Trevino (1985) 39 Cal.3d 667, 688 reversed on
other grounds by People v. Johnson (1989) 47 Cal.3d 1194
[discounting the fact that prosecution left a Spanish surnamed juror
on the panel because this occurred only “after the defense advised
the court that it intended to make the Wheeler motion.”].) Because
the Court’s opinion explains away otherwise strong evidence of
discrimination by pointing to the final composition of the jury—a
composition resulting from a pattern of strikes that likely supports a
finding of discrimination, and at best is minimally relevant—

rehearing should be granted.

CONCLUSION

For the reasons outlined above, this Court should grant

rehearing.

Dated: September 10, 2021 Respectfully submitted,
MARY K. McCOMB
State Public Defender
/s/ Elias Batchelder

ELIAS BATCHELDER
Supervising Deputy State Public Defender
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IN THE SUPREME COURT OF

CALIFORNIA SUFF._’.REME COURT
ILED
THE PEOPLE, 0CT 20 202
Plaintiff and Respondent, , Jorge Navarrete Clerk
V.
DON'TE LAMONT McDANIEL, Deputy

Defendant and Appellant.
S171393

Los Angeles County Superior Court
TA074274-01 '

ORDER MODIFYING OPINION AND
DENYING PETITION FOR REHEARING

THE COURT:

The majority opinion in this matter, filed on August 26,
2021, and appearing at 12 Cal.5th 97, is modified as follows:

1. The second paragraph on page 120, beginning “The
prosecutor explained that,” is deleted in its entirety and

replaced with the following paragraph:
‘The prosecutor noted that Prospective Juror No.
46 believed that life without parole and the
death penalty “are essentially the same because
life in prison is not a life.” The prosecutor also
explained that the prospective juror did not
believe the death penalty was a deterrent,
“which is not an attitude that I considered to be



a fair attitude.” He was also concerned that
Prospective Juror No. 46 listened to a “very

liberal political radio station where they
frequently have specials and guest speakers and
interviews that are anti-death penalty
advocates.”

2. The second sentence of the second full paragraph on
page 124, beginning “Comparing the final composition,” 18
modified to add “, while not in itself decisive,” after “pool” so

that the sentence now reads:
Comparing the final composition of the jury to
the overall pool, while not in itself decisive,
reveals that Black jurors were overrepresented
on the jury, even factoring in the disallowed
strike of Prospective Juror No. 46.

This modification does not affect the judgment.
The petition for rehearing is denied. Defendant’s request
for modification of the opinion is denied.
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Supreme Court of the United States
Office of the Clerk
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Scott S. Harris
Clerk of the Court.

January 12, 2022 (202) 479-3011

Mpr. Elias Paul Batchelder
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1111 Broadway, 10th Floor
Oakland, CA 94131
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This letter has been sent to those designated on the attached
notification list.

Sincerely,
Scott S. Harris, Clerk

Redmond K. Barnes
Case Analyst
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Scott S. Harris
Clerk of the Court

NOTIFICATION LIST (202) 479-3011

Mr. Elias Paul Batchelder

Office of the State Public Defender
1111 Broadway, 10th Floor
QOakland, CA 94131

Clerk

Supreme Court of California
350 McAllister Street

San Francisco, CA 94102-3600
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