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No.

IN THE SUPREME COURT OF THE UNITED STATES
JANUARY TERM, 2022

DON’TE LAMONT McDANIEL, Petitioner,
V.
STATE OF CALIFORNIA, Respondent.

APPLICATION FOR EXTENSION OF TIME TO FILE
PETITION FOR WRIT OF CERTIORARI
TO THE SUPREME COURT OF THE STATE OF CALIFORNIA
(DEATH PENALTY CASE)

To the Honorable Elana Kagan, Associate Justice of the Supreme Court of the
United States and Circuit Justice for the Ninth Circuit:

Petitioner, Don’te Lamont McDaniel, requests a 60-day extension of time to and
including March 19, to file his petition for a writ of certiorari in this Court. The
jurisdiction of this Court is invoked under 28 U.S.C. § 1257(a).

On August 26, 2021, the Supreme Court of California issued its original opinion
on petitioner’s automatic appeal from a sentence of death. People v. McDaniel, 12 Cal.
5th 97 (McDaniel). A copy of the final opinion is attached as Appendix A. Petitioner filed
a petition for rehearing, which was denied by order on October 20, 2021, attached as
Appendix B. Thus, the time to petition for a writ of certiorari in this Court expires on

January 18, 2022. This application for an extension of time of 60 days, to and including

March 19, 2022, in which to file the petition is being filed more than 10 days before that


http://www.westlaw.com/find/default.wl?rs=CLWD3.0&vr=2.0&cite=28+USCA+s+1257%28a%29

date.

As shown by the California Supreme Court’s opinion, this capital case raises
various federal constitutional issues. Relevant here is the state supreme court decision that
petitioner failed to demonstrate error under this Court’s rule forbidding discrimination in
jury selection announced in Batson v. Kentucky, 476 U.S. 79 (1986) (Batson).

Although petitioner’s assigned counsel is currently working on the petition for writ
of certiorari, an extension of time is justified in part by the nature of the issue described
above and in part because of time restraints due to assigned counsel’s responsibilities in
other capital cases. The Batson question to be raised is substantial and warrants careful
scrutiny and resolution. The California Supreme Court spent over 10 pages in its opinion
analyzing this complex question. See McDaniel, 4 Cal. 5th at 1117-1128.

Furthermore, petitioner’s counsel is assigned to other capital appeals and has had
to devote a substantial amount of his time to meeting time-sensitive responsibilities in
those other cases since the state supreme court’s decision in this case became final.
Petitioner’s counsel is currently working on a non-capital brief which will be filed on
January 10, 2022 and another which will be filed on January 25, 2022. In addition,
petitioner’s counsel has a capital opening brief that is due on July 12, 2022.

Finally, in late December 2021, petitioner’s counsel contracted Covid-19, which
has impeded his ability to make progress on this case.

Petitioner’s counsel has made this case the highest priority in his work schedule



and is currently working to complete the petition for a writ of certiorari by its current
deadline of January 18, 2022. Despite his best efforts, he has been unable to do so and
respectfully request an extension of 60 days, to and including March 19, 2022, in which
to file the petition for writ of certiorari on petitioner’s behalf.
Accordingly, petitioner respectfully requests that an order be entered extending his

time to petition for a writ of certiorari by 60 days, to and including March 19, 2022.
Dated: January 7, 2022.

Respectfully submitted,

MARY K. McCOMB

STATE PUBLIC DEFENDER

FOR THE STATE OF CALIFORNIA

/s/ Elias Batchelder

ELIAS BATCHELDER

Supervising Deputy State Public Defender
Counsel of Record




APPENDIX A:

People v. McDaniel, 12 Cal. 5th 97 (2021), California Supreme Court Opinion
August 26, 2021



















































































































































































































































































































































APPENDIX B:

People v. McDaniel, No. S171393, California Supreme Court Denial of the
Petition for Rehearing, October 20, 2021



IN THE SUPREME COURT OF

CALIFORNIA SU;REME COURT
ILED
THE PEOPLE, OCT 26 2021
Plaintiff and Respondent, _ Jorge Navarrote Clerk
V. "
_—
DON'TE LAMONT McDANIEL, Deputy

Defendant and Appellant.
S171393

Los Angeles County Superior Court
TA074274-01 '

ORDER MODIFYING OPINION AND
DENYING PETITION FOR REHEARING

THE COURT:

The majority opinion in this matter, filed on August 26,
2021, and appearing at 12 Cal.5th 97, is modified as follows:

1. The second paragraph on page 120, beginning “The
prosecutor explained that,” is deleted in its entirety and

replaced with the following paragraph:
‘The prosecutor noted that Prospective Juror No.
46 beheved that life without parole and the
death penalty “are essentially the same because
life in prison is not a life.” The prosecutor also
explained that the prospective juror did not
believe the death penalty was a deterrent,
“which is not an attitude that I considered to be



a fair attitude.” He was also concerned that
Prospective Juror No. 46 listened to a “very
liberal political radio station where they
frequently have specials and guest speakers and
interviews that are anti-death penalty
advocates.”

2. The second sentence of the second full paragraph on
page 124, beginning “Comparing the final cqmposition,_” 18
modified to add “, while not in itself decisive,” after “pool” so

that the sentence now reads:
Comparing the final composition of the jury to
the overall pool, while not in itself decisive,
reveals that Black jurors were overrepresented
on the jury, even factoring in the disallowed
strike of Prospective Juror No. 46.

This modification does not affect the judgment.
The petition for rehearing is denied. Defendant’s request

for modification of the opinion is denied.





