No. 21-7452

IN THE

SUPREMNE COURT OF THE UNITED STATES

ANTHONY ATKINSON - PETITIONER,

vs.
MATTER OF STATE NEM YORK,

M.H.L. ART. 10, ot al., — RESPONDENT(S).

PETITIOR FOR REHEARING

I, Anthony Atkinson, afflirm under penalty ot perjury that:

t. I am the petlitloner In the above entltled actlion, respectfully submlt
this atflirmatlion In further support of my petftion for & writ of certlorarl to

this Court March 21, 2022.

«2. The reessons for this Petlitiorn are the followlng: The petitlioner has

no plaln, adequate or complete remedy 8t law to redress the wrongs hereln.

3. This statement of Clalms under U.S.C. 1331, Is a cese Involving the

Unlted States Constlitutlon or Federal Law or Trestles.

statutes where,
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4. The claims hereln, Invoives matters of the Artlcle 1




In order to eftectuate treatment for +the most dangerous recldlvist sex
offenders, the legislature authorized the Commlssloner of the New York State
Oftice of Mental Health (0.M.H.), to deslignate multlidisclplinary professional
personnel to provide e prellminary review and evaluatlon ot detalned sex
offenders for the purpose ot Clvll management, M.H.L. §10.05(d). Here,
disciplinary relates to punishment and past mlsdeeds, rather than review of
medical records for & possible volitional Impalrment and treatment under M.H.L.

§10.03(1).

5. And after that revlew, those multlidisclplinary personnel determline
whether to reter an offender +0 a Case Revlew Team (CRT), established under
MeHeL. §10.05. Were bssed on case review team personnel Dina Sunkls, September
11, 2018, summery report and findings, the State of New York Attorney General
may flle a sex offender clvli management petition In the county where the
respondent Is located end mey regquest an Independent examlination of +the

respondent by an examiner of I+'s choosing, M.H.L. §10.06(a)&(d).

6. Where, on July 19, 2018, (D.0.C.C.S.), Assoclate Commlssioner, Ann
McGrath submitted a notfce to the Attorney General's civll commitment Bureau
Chief, Michael Connolly In accordance wlth sectlon 10.05(b) of Mental Hygiene
Law as added by the Sex Offender Management and Treatment Act (SOMTA),
Indiceting that plalintift may be a detalned sex oftender nearing hls anticipated
release from the custody of the Department of Correctlions on his mexlmum

explratlon date September 28, 2018.

7. However, (CRT) personnel Dlina Sunklis, and Assoclate Commissloner Ann

Marle McGarth, neglected to produce sufficlent medical reports from the State of



New York Department of Correctlonal Service Psychlatric examliners pertalning to

crrent therespeutic treatment tor a congenltal disease or dlsorder lInvolving a

volltional Impalrment, M.H.L. §10.03(1).

8. Furthermore, plalintitt has not been disciplined tor any Inappropriliate
sexual behavior while Incarcerated, nor was the plalntitt eacting In a way at the
end ot hls penal term, that would Ilkely result in serlous harm to others, such
that a2 Mental Hyglene arrest would be made and the plaintitf be confined to a
secure treatment faclilty, Mental Hyglene Law §10.03(e). The State's Artlcle 10

case lacks suftliclent proof ot a Mental Abnormallty.

9. The case lecks sufficlent medical evidence of a congenitel disease, or
disorder ot & volltlonal Impalirment. And that the Act violates the Federal
Constltutlons Due Process, Double Jeopardy and Ex Post Facto clauses. Article
10 subjects plalntifts Mental states to be twice put In jJjeopardy by reducing the

criminal Intent, to mistake or lack of knowlaedge.

10. On +the other bhand, the statute, because ¥t did not provide +the
plalntlft In the cese at hand with any treatment untll atter his relesse date
from prison, and then only Inadequate treatment, (1) was not simply an effort to
commlt the prisoner clvilly, but rather an effort to Inflict further punishment
upon hlm, and (2) theretore violated the Federal Constitution's Ex Post Facto
clause, which forblds the applicatlon of any new punitlive measure to e crime

alréady consummated.

1t. In 2 petlitlon ftlled September 13, 2018, by the State ot New York

Attorney General's Offlce, the Attorney Generel clalmed +hat +the plalntift



suffered from a Mental Abnormallty based on a diagnosls of psychlatric examiners
Jonathan Mil Jus, and John Thamassen, who clalmed plalntiff had a pedophillc
disorder, borderliine Intellectual functlonling disorder, antisocial personallity
disorder, and alcohol use dlsorder. September, 14, 2018, St. Lawrence County
Court Judge Mary Farley granted the State's petltion. October 10, 2019, Suffolk
County Court Judge Rlchard Ambro held a bench trlal and found In favor of the

States Doctors.

12. And there are Jjudgmental mistakes that would wrongly deprive a person

of important llberty due to false dlagnosis.

13. The DSM-5 Indicates there Is an interaction between ASPD and pedophlilia
and that males with both +traits are more Ilkely to act out sexually wlth
children, according to the DSM~5. ASPD requlires evidence of a conduct dlisorder
before the age of 15. The disorder Is manifested by belng deceitful, irrltable,

aggresslve, Irresponsible and demonstrate a lack of remorse for harmful actlions.

14. However, the State of New York, Attorney General along with psychiatrlic
examiners, neglect to provide sufflicient medical proof of a disorder, effecting
the mental or emotlonal forces, or processes developling especlally In early
chlildhood, and thelr effect on behavior and mental states. The medical evidence
of the disorder exlsting before age 15, resulting In the offenders
deceltfulness, Irrltable, aggressive, Irresponsible and demonstrating a lack of

remorse for harmful actions.

15. MWhereas, a person who had only pedophllla without ASPD, would be less
Inclined to be deceltful, may have a consclence that would be an Internal
braklng mechanism that would 1inhlbit him from engaging in future acts of
pedophilla. Further, the state of New York, Attorney General along with
psychlatric examliners neglect +to provlde sufficient medical proof of a
congenltal dlsease or disorder of a volltlonal Impalrment, effectling the mental
or emotlonal forces or processes developlng especially In early chiidhood and

their effect on behavlior and mental states. Mental Hyglene Law §10.03(1).



16 The +tact +that petloner wes tound gullty In his criminal case of
Intentlonally committing the sex act, actually procludes mlstake or lack of
knowledge or, "volltlon," the fallure to exerclse the power which the mind has

of conslderling or forebearing to conslder an fdea.

17. Moreover, a flnding ot mental abnormallty under M.H.L. §10.03(1), also
couptes wlth the flinding requlired under Penal Law 40.15, where at the tlme the
sex oftense was committed, +the petltloner would have lacked +he criminal
responsliblilty es a result of a mental disease or dsfect. Thus, warranting a
Criminal Procedure Law Sectlon 730 evaluation prlor to criminal +rial and plea.
And since congenltal may have exlsted at or deted from blirth, It's prior to the

commission ot the sex act, and trilal.

18. This Incapacity relates to a lack of legal ability to act, disability,
Incompetence, lack of adequate power. The dimlnlshed capaclty or diminished
responslblltty defense, based upon clalms ot a mental condition which may be
Insuttlclent to exonerate a defendant of guiit, bPT that may be relevant +to
specitlc mental elements of certaln crimes or degrees of crimes, whlch also
relates to the Durham Rule - or - product rule, whlich holds that an accused Is
not criminally responsible if hls or her unlawful asct was the product of mental
dlsease or defect. (This 1Jllustration apposes +the borderiine intellsctual

functionlng disorder dlagnoses by Dr. Ml jus).

19. So, whether the mental disease or disorder Is under CPL Sectlon 730 or,
M.H.L. §10.03(f), the offender 1s guilty, but moentally 111, whlch Is equivalent
to a ftindlng of gullty, a verdict establishing thet the offender, although
mentally [1l, was suffliclently In possesslon of his facultles to be morally

blameworthy for his acts.



20. Due to the fact that no volltional condlition or recklessness exist, the
act does vlolate the Ex Post Facto Clause Involving the commission of the same

sex offense, that now stands alone. M.H.L. §10.03(e).

21. The commisslon of the sex oftense reiled on by the State Attorney
General In clvil matters, Is evidence of prior criminal conduct predicated upon
pest mlsdeeds for which the accused has already been convicted and, afflxes thet
culpabllity of prlor criminal conduct to that ect... what |s proscribed [s the
direct conduct rather than an unintended resul+t. The defendant's Intent +to
commlt that crime charged will sometimes be obvious fro the act. For exemple,
It the crime Is sodomy, the defendant's Intent to commlit that crime, can beo

Inferred from the act Itselt.

22. Mentsl Hyglene Law $§10.03(3) deflnes a dangerous sex otffender requlring
conflnement as & person who Is o detained sex offender sufferlng from a mental
abnormallty Involving a strong predlispositlion to commlit sex offenses, and such
an Inabllity to control behavior, that the person Is llkely to be a danger to

others and commit sex oftenses If not confined to a secured treetment fecillity.

23. Ot course 8 convicted sex offender would be a detalned sex offender
appearing to be & danger to others, and likely to commlt sex offenses because of

his past misdeeds.

24. The State Attorney General and Psychlatric examiners merely rely on past
misdeeds as thelr proot of the offenders intent to commlt sex offenses In the
future. Which in these sltuations Is founded on the law of probabliltlies,

Also, the State's "Recldivism® justlticatlon which means, relapse Into a
previous conditlon or mode of bshavlor; esp., relapse Into criminal behavior.
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(Note: Since there Is no evidence of a previous condltlon, Its relapse into a

previous mode of behavior).

25, The theory 1Is that the more often the act constltuting the crime has
been done, the less the Ilkelyhood thet I+ could have been done Innocently, as
If by chance. The recurrence of t+he act negatives the possibliity of good talth
or Inadvertence. Evidence ot past convictlons and other uncharged crimes |s
solely to demonstrate the accused's predlsposition to commit sex oftenses In the

future.

26. In truth, very tew detalnees In S.0.P.'s have ever been dlagnosed as
suffering from any recognlzed mental iliness as identifled by the Diagnostic and
Statistlcal Mannual Verslon (DSM-5) of the Amerlcan Psychlatric Assoclatlion.
And In those relatively few cases, there Is no casual link between the Illness
In question and the detalnees commlisslon of any sex crlime. There Is no sclience
what-so-ever to support the notlon that sex offenders commit sex offenses
because they sufter from any mental or emotlonal Maledy (lllness, Disorder, or

Dystunction), or Abnormallty.

27. |Indeed, the mental abnormallity Is not supported by sufflicient medlcal
proot of a congenital disease or disorder as a result ot a volltlional
Impalrment.

"A congenltal or aqulred conditlon, dlsease or dlsorder that effects the
emotional, cognltive, or volltional capaclity of a person In a manner that
predlsposes him or her to the commission of conduct constltuting a sex offense
and that results In that person having serlous difficulty 1In controlling such

conduct."



28. Under the statute, sex offenders requirling clvll management Is a catch
all category that Includes Indlividuals subject to0o the act who are not
Individuals Ilkely to be & danger to others and to commit sex offenses If not

conflned to a secured treatment facflilty. M.H.L. $§10.03(e),(q),(r).

29. Where the phrase rlsk of reclidivism can also be expressed as a
llkellhood to commlt sex offenses In the future, or a person's J|evel of
dangerousness. The deflnitlion of mental abnormallty loglcally Incorporates the

rlsk/dangerousness element.

30+ Both statutes actually Incorporates the "mental abnormal fty" phrase. So
1t would not matter If the mental abnormallty phrase falls under M.H.L.
§10.03(1) or, M.H.L. §10.03(e), there s no supporting medlical proot of a
volltlonal condltlon. Further, the dangerousness and a likellhood of committing
future offenses (l.e., risk of reoffending) 1Is not supported by a mental

condltion.

31. 4+ s evldent that clrcumstences of thls alleged mental conditlion Is
Insufficlent to show by clear and convinclng evidence, that a person has serlous
difficulty In controlling hlis sexual urges within the meaning of Mental Hygiene

Law §10.03(1).

32. 0on the other hand, a person Iis presumed to Intend the ordinary
consequence of hls/her acts. It Is actually, the sex act In +the prior
convictlon that Is used to Jjustify the pedophlila dlsorder, rether than medical

proot of a mental conditlon. Nor Is the pedophlille dlsorder proof of & volition

Impalrment or mental conditlion.



33. Experts may agree that Actuarlel RIsk Assessment Instruments (ARA's),
Including the STATIC-99 do not dlagnose & condltion, dlsease or defect. The
STATIC-99 cannot for example, dlagnose paraphilla, pedophllla or antlsoclal
personallty dlsorder, three common dlagnoses In Article 10 proceedings. They
also may agree, that ARA's Including the STATIC-99 cannot predict whether a
particular condltion predlsposes a person to the commlsslon of sex offenses.
Nor 1Is the STATIC-99 score relevant +to predispositlion. Moreover, some of the
risk tactors in STATIC-99 (l.e., relating to past sexual (conduct) Ildentify
subject area's relevant to determining predisposlition, but that an actuarial
score does not Inform the expert as to whether the predispositlion emInates from

the disease Itselt. (perhaps because none exlsts).

34. For the purposes of our present lnqulry, what thls means Is that the
STATIC-99 does not distingulsh betwsen, or can It explaln, the reason why a
person mlight re-offend. Whereas the population of repeat sex offenders who
formed the control group, the STATIC-99 does not differentiate between those
persons who Intended to commit the crime, were motlvated by passlon, revenge or
rage, came upon a crime ot opportunity, or were compelled to offend due to an
Inablilty or serlous difflculty Ia controllling their behavlior due to a disesase,
defect or condlitlon. Put more simply, the STATIC-99 doss not dlstlinguish
between those who are a risk of re-offending due to a lack of abnormality to
control thelr behavior, called volltional Impalrment from those who are at risk

of re-otfending due to choice or opportunity.

35. In other words, an offender who commlts forcible rapes because he cannot
control himself, is no more dangerous than an offender who commits the ldentlical
rapes because hls Is In complete control of his actlons, but chooses to rape

anyway. The ftirst offender may be contlned for |lte upon completion of his
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prison sentence. The second cannot be subject to any form of mental health

supervislion.

36. The statute thus requires proof of more then a mere predispositlon to
violence, rather, It requires evidence of past sexually violent behavior and a
present mental condition that creates a Ilkellhood of such conduct In the future
It the person Is not Incapaclitated. Kansas v. Hendricks, 521 U.S. 346, see
also, Kansas v. Crane, 534 U.S. 407 (2002), +there must be a showlng that
respondent had serifous diffliculty controlling sexually otfending behavior 1in

order to civilly confine him,

37« In order to commit a person involuntary In a clvlil proceeding, a State
Is required by substantive due process to prove by clear and convinclng evidence
that the person has both (1) a mental abnormallity, and (2) a danger to himself

or to others.

38. As e result of the Insufficlent medical proof of a congenital disease,
or disorder Involving a volftlonal Impalrment, the Stete Attorney General has

falled to meet Its statutory as well as Its Constltutlonal burden of proof.

39%9. The State Attorney General falled +o also provide sutfticent medical
proof 1Involving the offender having a strong predisposition to commit sex

offenses, and a Ilkellhood to be a danger to others.

40. The State Attorney General along with psychiatric examlners, neglected
to produce sufficlent medlcal evidence of a volitlonal condlition effecting the
offender's consclence or Internal braklng mechanism, +hat would allow him or

Inhiblit him from future pedophllia acts. Or



431, Sufflclent medlical proof ot a disease or dlsorder resultling In +the
offender's fallure to control hls sexual Intense urges, and tantasles toward

prepubescent chlldren, (Pedophltisa). Or

42. Provide sufficlent medical proof of & disease or disorder resulting In
the offender having recurrent Intense thoughts and fantasles, that cause a

deviant maladaptive pattern ot sexual erousal, (Paraphiiia) Or

43. Produce sufficlent medical proot of a congenital disorder resultling In
the otfender's deceltfulness, Irritebleness, aggresslveness, or Irresponsibliity

and dsmonstrating a lack of remorse for harmful actlons (ASPD).

44. As a result of the Insufficlent medical proof of a mental abnormallity,
the petitloner has been falsely dlagnoses wl+th ASPD, Pedophilla, Border!lne

Intetlectual Functlonling, end Alcohol Use Disorders.

45. And that such conduct was committed by persons actlng under color of
State Law deprived the petitloner of rights, privileges, and Immunity secured by
the Constitution end Laws of the Unlted States. Petltlioner has been ftalsely
Imprisoned longer than hls Penal term, deprived of hls Ifberty Interest In belng
released, and wunlawfully contined In a Mental Hospltal based on psychletric
examiner Jonathan MI|jus false dlagnoses. A Constlitutlional violatlon +hat
result In additional punishment, mental and emotlonal Injury, suffered while

untawfully Imprisoned and clvilly conflned.

46. Retfer to petitlon for Writ of Certlorerl and statement of case 1 thru

27, and reasons for granting the petlitlon 1 +thru 13.
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CERTIF ICATE

The grounds are |Imited to intervenlng clrcumstances of substantial or

controlling effect or to other substantlal grounds not previously presented.

| Anthony Atklinson, certlfy that the petitlon for rehearing is presented
In good falth and not for delay.

| declare under penalty of perjury that the foregolng is true and correct.

Dated:£-3 ¢y ,» 2022.

ﬂf EY 22

ANTHONY ATKINSON
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No. 21-7452

IN THE

SUPREME COURT OF THE UNITED STATES

ANTHONY ATKINSON -~ PETITIONER,

VS.
MATTER OF STATE OF NEW YORK,

M.H.L. ART. 10, et al., — RESPONDENT(S).

PROOF OF SERVICE

I, Anthony Atkinson, do swear or declare, that on this da?e,?&gv\é:'Bca,
2022, as requlired by Supreme Court Rule 29, | have served the enclosad
PETITION FOR REKEARING on each party to the above proceeding or that party's
counsel, by depositing an envelope contalning the above documents 1In the
United States Mall, properly eddaressed to each of +them and, with postage
propaid for dellvery with-in 3 calender days.

The names and addresses of those served are as follows:

Oftfice of the Clerk, Supreme Court of the United States, Washington, D.C.
20543 and, Unlted States Sollcltor General's Office, Room 5614, Department of
Justice, 950 Pennsylvanta Ave. N.W., Washington, D.C. 20530-0001.

I, declars under penalty of perjury that the fore-goling Iis +rue and
coirrect.

Executed on 6- 30 ., 2022.

Petitloner

JUL 11 299

OFFICE OF THE o1 &
SUPREME Jé"gg‘%tgfgy




