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Nearly 300 optometrists and dentists, consolidated
into two cases, appeal the district court’s rulings on
common and specific issues of personal jurisdiction
and the legality of contract terms, as well as the entry
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of judgment of damages against each defendant
without individual trials on the issue of damages in
violation of the defendants’ due process rights.
AFFIRMED.

Appel, J., delivered the opinion of the court, in
which all justices joined.

Appel, Justice.

In this case, hundreds of optometrists, dentists,
and their professional associations appeal from money
judgments entered in Polk County District Court in
favor of an Iowa corporation arising from finance
agreements related to the purchase from a third-party
vendor of multimedia systems for their waiting rooms.
After consolidating the cases and trying two bellwether
actions, the district court found that the finance
agreements were enforceable and entered a judgment
for damages against each bellwether defendant using
a formula for damages presented by the plaintiff. The
district court then applied the damages formula
against the remaining defendants based upon
proposed orders submitted by the plaintiff finance
company which provided individual calculations of the
amounts owed by each defendant.

The defendants appeal. They raise a wide
variety of substantive and procedural challenges
including questions related to personal jurisdiction,
the application of a floating forum-selection clause to
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the case, the proper measure and approach to
damages, the application of various provisions of Iowa
Code chapter 535 (2009) to the agreements in this
case, the imposition of an 18% default rate alleged to
be unconscionable under the facts and circumstances,
and the orders finding the defendants liable for
attorney fees.

For the reasons expressed below, we affirm the
rulings and judgments of the district court.

I. Factual and Procedural Background.

A. Overview of the Underlying Dispute.

1. The transaction. In the years between
2005 and 2008 or 2009, NCMIC Finance Corporation
(NCMIC) and the optometrists, dentists, and their
professional associations entered into finance
agreements related to the purchase of Exhibeo
multimedia systems for their waiting rooms. The
Exhibeo systems included a computer, monitor, and
software.

The principal place of business of NCMIC is
Clive, Iowa. With one exception, the material terms of
the finance agreements between NCMIC and the
defendants were identical. They all contained a
common “hell-or- high-water clause,” a floating
forum-selection clause, and a default provision
authorizing acceleration of all future payments and
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the assessment of a default interest rate of 18%
interest per annum.

The vendor of the Exhibeo systems, Brican
America, Inc. and later Brican America, LLC (Brican),
sold these systems by allegedly making
representations that a third party would purchase
enough advertising on the systems to cover the finance
payments and that if the advertising stopped Brican
would buy back the systems and assume any
remaining liability. The advertising payments stopped,
but Brican refused to buy back the systems. The
defendants then stopped making payments to NCMIC
under the finance agreements.

2. The litigation. As a result of the dispute,
defendants filed several putative class actions, two in
the United States District Court for the Southern
District of Florida, one in the United States District
Court for the District of New Jersey, and one in the
United States District Court for the Central District of
California. In these putative class actions, the
defendants sought, among other things, a declaration
that the finance agreements were not enforceable. At
about the same time, NCMIC assigned its interests in
the finance agreements to a newly formed wholly
owned subsidiary, PSFS 3 Corporation (PSFS 3).1 The

1NCMIC also conducted business under the name
Professional Solutions Financial Services (PSFS) which should not
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assignment allowed PSFS 3 to invoke a floating
forum-selection clause in the finance agreements in
which the parties agreed that the local courts where
the headquarters of an assignee are located would
have jurisdiction over disputes under the finance
agreement. After the assignment, PSFS 3 filed
hundreds of cases against individual defendants in
Polk County District Court seeking to enforce the
terms of the finance agreements.

With multiple lawsuits in several forums
threatening incoherent results, the United States
Judicial Panel on Multidistrict Litigation (MDL Panel)
consolidated the federal actions in the Southern
District of Florida. The litigation against individual
defendants in Polk County was stayed during the
Florida federal court proceedings. After the conclusion
of the federal court litigation favorable to NCMIC and
PSFS 3, the Polk County District Court lifted its stay
of the enforcement actions in Iowa.

Following the consolidation of the cases and a
series of unsuccessful dispositive motions, the parties
orally agreed to a stipulation that provided that the
parties would try two bellwether cases (Busch and
Insoft) and that “rulings and orders therefrom shall be
binding as to all other remaining cases filed with
similar issues and parties and shall constitute issue

be confused with the NCMIC subsidiary PSFS 3.
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preclusion.” At the conclusion of the two bellwether
trials, the district court entered judgment for the
plaintiff PSFS 3 and awarded damages in each case.

The plaintiff then moved to enforce the
stipulation against the remaining defendants,
asserting that all factual disputes had been resolved.
PSFS 3 proposed that it submit individual proposed
judgments with damages calculations in each
individual case along the legal principles established
in the bellwether cases. The defendants object to this
procedure, asserting they had a due process right to a
trial on the issue of damages. The district court,
however, adopted the procedure proposed by PSFS 3
with respect to the remaining cases by asking PSFS 3
to submit proposed judgments in the remaining cases
but stating it would give the defendants “an
opportunity to respond.” After receiving no resistances,
the district court proceeded to enter judgments in the
hundreds of pending matters.

3. Issues raised on appeal. In their appeal,
the defendants raise several claims related to the
ability of the Polk County District Court to hear the
enforcement actions. They claim that because of the
rulings in the Florida litigation by the Southern
District of Florida and by the MDL Panel, principles of
res judicata prevent PSFS 3 from asserting personal
jurisdiction of defendants under the floating
forum-selection provision. Further, aside from their
res judicata argument, the defendants claim that the
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Iowa district court lacked personal jurisdiction over
the defendants because the floating forum-selection
provision is unenforceable under the facts and
circumstances of the case. In particular, the
defendants attack an assignment of the interests in
the financing agreements from NCMIC to PSFS 3 for
the purpose of triggering a floating forum-selection
clause that provided for personal jurisdiction in the
state of any assignee.

Second, the defendants raise several specific
issues related to personal jurisdiction. With respect to
eleven defendants, they claim the actions were filed
before NCMIC assigned the company’s interests in the
financing agreements to PSFS 3 and that, as a result,
the original actions were void and cannot support
personal jurisdiction against those defendants. One
group of defendants, Jeff Wineinger and Cedar Park
Vision Center, P.A., argue on appeal that they have a
distinctly different finance agreement that has no
provision relating to choice of forum, and as a result,
the claim against them should have been dismissed for
want of personal jurisdiction.
 

Third, the defendants claim that the finance
agreements are unenforceable because they violate two
provisions of Iowa Code chapter 535. The first
provision defendants argue that the plaintiff violated
is Iowa Code section 535.17(1), which requires that
material terms of a transaction must be disclosed to
the borrower, and that the plaintiff failed to disclose
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the interest rate the defendants were being charged in
the financing transaction. The defendants’ second
claimed violation of chapter 535 is that the interest
rate in the finance agreement exceeded the rate
permitted under Iowa’s usury statute provided in Iowa
Code section 535.2. 

Fourth, the defendants claim that PSFS 3 failed
to prove the fact of damages arising from the alleged
breaches of the finance agreements. They claim that
PSFS 3’s basic approach to  calculating damages by
multiplying the number of missed payments times the
amount of each payment, was flawed. Instead, the
defendants argue that the plaintiff was obligated to
apportion a part of each payment to principal and
interest and make calculations of damages based on
these key factors.

Fifth, the defendants claim that the district
court’s approach to the damages issues in the case
violated due process. They claim that they did not have
an opportunity in the litigation to contest on an
individualized basis the number of payments that were
not paid by an individual defendant. They also claim
that final judgments were made against seventy-three
parties, who were not signors of any finance
agreement, without an opportunity to litigate whether
they were a proper party to the proceedings.

Sixth, the defendants claim that the 18% default
interest rate in the finance agreements is
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unconscionable. They claim the high rate of interest
amounts to an unjustified penalty and cannot be
enforced.
 

Seventh, the defendants seek to preemptively
attack any award of attorney fees to the plaintiff in
these cases.

B. Commencement of Litigation in Iowa
and Florida Regarding Enforceability of Finance
Agreements.

1. Initial Iowa enforcement actions brought
by NCMIC. NCMIC filed several enforcement actions
in Polk County District Court in late 2009 and early
2010. NCMIC filed its first enforcement action on
December 18, 2009. Additional cases were filed on
March 16, 2010, against other defendants.

In the initial Iowa enforcement actions, NCMIC
alleged that each party:
 

[A]greed to personal jurisdiction and
venue in any State or Federal Court
located where the assignee[’]s corporate
headquarters is located. The corporate
headquarters of the Plaintiff is located in
Clive, Polk County, Iowa. The Iowa
District Court in Polk County is therefore
the proper court in which to bring this
action under the forum selection clause
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contained in the lease agreement.

A copy of the finance agreement was attached to
each petition. The forum-selection clause in Paragraph
13 of the finance agreement stated:

13. GOVERNING LAW, CONSENT TO
JURISDICTION AND VENUE OF
LITIGATION. This Lease and each
Schedule shall be governed by the
internal laws for the state in which
Lessor’s or Lessor’s assignee’s principal
corporate offices are located. IF THIS IS
ASSIGNED, YOU AGREE THAT ANY
DISPUTE ARISING UNDER OR
RELATED TO THIS LEASE WILL BE
ADJUDICATED IN THE FEDERAL OR
STATE COURT WHERE THE
A S S I G N E E ’ S  C O R P O R A T E
HEADQUARTERS IS LOCATED AND
WILL BE GOVERNED BY THE LAW OF
THAT STATE. YOU HEREBY
C O N S E N T  T O  P E R S O N A L
JURISDICTION AND VENUE IN THAT
COURT AND WAIVE ANY RIGHT TO
TRANSFER VENUE.

Paragraph 13 has been described as a “floating
forum selection clause.” The proper forum for disputes
among the parties to the finance agreement “floats”
with each assignment of the interests to the courts 



Appendix A

11a

where the assignee’s headquarters are located. While
the forum-selection clause expressly stated that
disputes would be adjudicated in the state where an
assignee’s corporate headquarters are located, it did
not expressly address jurisdiction with respect to
disputes involving the original party, NCMIC.

2. Putative class actions filed in Florida
attacking the validity of finance agreements. While
enforcement actions were commenced in Iowa by
NCMIC, two groups of doctors filed actions in Florida
challenging the enforceability of the finance
agreements. On March 3, 2010, a group of doctors
represented by attorney David Charlip filed a putative
class action in Florida state court seeking to void the
finance agreements. On March 16, doctors represented
by attorney Ronald Gossett filed an action in federal
court in Florida seeking to have the finance
agreements declared unenforceable. The simultaneous
filings in Iowa and Florida set up a procedural battle
regarding the proper forum for the adjudication of the
underlying claims.

3. NCMIC forms PSFS 3 and assigns
interests in the finance agreements. After the filing of
the Florida litigation, an unnamed attorney questioned
the applicability of the floating forum-selection clause
in what NCMIC saw as an attempt to stop Iowa-based
enforcement efforts. In response, NCMIC took steps to
address the omission in Paragraph 13 of the finance
agreement. Counsel for NCMIC recommended that the
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agreements be assigned to another Iowa corporation
because under Paragraph 13, it “is very clear that
jurisdiction and venue [are] proper in the home state
and county of any assignee.” Thus, according to
NCMIC counsel, “if these leases are assigned to an
Iowa corporation located in Polk County we have a
lock on jurisdiction and venue here in Polk County.”
When NCMIC wrote its lender seeking consent to the
assignment, it advised: “It is important we deal with
the possible venue challenge issue immediately in
order to thwart the need to potentially litigate
defaulted lease contracts outside of Iowa.”

On March 30, NCMIC created a new entity,
PSFS 3. The same day, NCMIC assigned its lease
contract rights to the new corporation. The apparent
purpose of the assignment was to create a “lock” on
personal jurisdiction in Polk County with respect to
enforcement actions filed by PSFS 3, the assignee of
NCMIC. After the assignment, PSFS 3 filed numerous
additional enforcement actions in Polk County District
Court.

PSFS 3 also filed amended petitions in cases
filed before March 30. In the amended petitions, PSFS
3 was substituted as the “real party in interest” by
“virtue of the assignment.” Service was made on the
defendants by ordinary mail.

4. Preliminary skirmishes over forum in
Iowa. Defendants filed motions to dismiss the Iowa
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enforcement actions based upon lack of personal
jurisdiction, lack of venue, and forum non conveniens.
The first such motion, submitted by defendant Porter,
was heard by the district court on May 25. The Porter
case involved a transaction where Brican was the
original party to the finance agreement but assigned
its interest to PSFS. The district court limited its
consideration in the motion to the question of whether
the floating forum-selection clause in the finance
agreement was enforceable. On June 4, the district
court entered an order concluding that the floating
forum-selection clause was permissive but once PSFS
3 chose to file in its home forum, the purchaser waived
the right to seek to transfer the action to another
court. As a result, the motion to dismiss was denied.
The district court, however, agreed to stay the matter
pending resolution of the Florida litigation.
 

Other defendants filed motions to dismiss with
broader arguments than those considered in the Porter
case. Some defendants claimed that the assignment of
a category of leases referred to as the “three column”
leases to PSFS 3 occurred after the actions were filed
and thus were not applicable to their lawsuits.2 The

2There were two principal forms of financing agreements
in the Florida litigation. The first type, referred to as the full page
format, involved doctors signing agreements with Brican as the
original financing entity and Brican assigning the agreements to
PSFS (NCMIC). The second type, referred to as the three column
agreements, involved doctors signing agreements with PSFS
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defendants further claimed that the floating
forum-selection clause did not apply because it became
applicable only through a “sham” transaction designed
solely to engage in forum- shopping after the filing of
litigation in Florida and other states. The defendants
also claimed that the floating forum-selection clause
was unenforceable because it was unreasonable and
unjust. The defendants also invoked the doctrine of
forum non conveniens, claiming that Florida was a
more convenient forum for the parties than Iowa. In
the alternative, the defendants asked for a stay of the
action pending resolution of the Florida class action.

PSFS 3 filed a resistance to the motions to
dismiss. PSFS 3 defended the assignment of the
contracts from NCMIC to PSFS 3 as perfectly valid
and not the product of a sham transaction. It asserted
that the floating forum-selection clause was not
unreasonable under all the circumstances.

Attached to the PSFS 3 resistance was an
affidavit from Patrick McNerney, CEO of NCMIC,
along with various supporting documents. McNerney
reviewed the creation of PSFS 3 and the assignment
by NCMIC of contracts to the newly created PSFS 3.
He attached the assignment documentation, articles of
incorporation of PSFS 3, security agreement,

(NCMIC) as the original financing entity that were later assigned
to PSFS 3 on March 30, 2010.
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certificate of incorporation, and bylaws of the new
corporation. He stated that PSFS 3 is a wholly owned
subsidiary of NCMIC and was capitalized with
$500,000 in cash.

The district court held a hearing on the motions
to dismiss on July 9. At the hearing, the Gossett
defendants, pursuant to Iowa Rule of Civil Procedure
1.431(6), requested the opportunity to cross-examine
McNerney, who did not appear for the hearing.

At the hearing, the parties asked the court to
consolidate the individual actions. On July 22, the
district court entered an order consolidating the cases
pursuant to Iowa Rule of Civil Procedure 1.913. The
district court stated that while the consolidation
remained in place, “any rulings which may be
forthcoming . . . shall be considered as having been
individually filed in each of the [consolidated] cases.”

On August 12, the district court ruled on the
pending motions to dismiss. The district court denied
the motions. With respect to the Brican- PSFS leases,
the district court reaffirmed its prior ruling in the
Porter action. The district court further addressed an
issue not decided in Porter, namely, whether the
interest being assigned was sufficiently identified in
the Brican-PSFS documents. The district court
concluded that they were. 

On the question of the validity of the
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assignment of interests in the finance agreements by
NCMIC to PSFS 3, the district court held that the
assignment was valid. In rejecting the claim that the
assignment was a sham, the district court relied
extensively on the McNerney affidavit and
accompanying documents. The district court noted:
“These documents persuasively make the case that
PSFS 3 is a separate corporate entity, properly
capitalized and which receives the benefit of the
monthly lease payments called for under the
assignments in question.”
 

The district court further concluded that the
language of the floating forum-selection clause created
mandatory jurisdiction in Iowa. Further, the district
court concluded that under Iowa law, a floating
forum-selection provision was enforceable unless
“unreasonable or unjust” or invalid for a reason such
as fraud or overreaching. On the record made, the
district court concluded that the defendants failed to
make such a showing.

After the district court’s August 12 ruling, the
parties engaged in discovery on the assignment issue.
The defendants obtained financial records and
organizational documents related to PSFS 3. On
January 12, 2011, the defendants also deposed
McNerney.

After conducting the discovery, on January 24,
the defendants again moved to dismiss the actions.
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The defendants emphasized what was uncovered in
the deposition of McNerney. According to the
defendants, on the expense side of the ledger, the
deposition established that PSFS 3 paid no fees for
incorporating, paid no compensation to anyone, had no
paid employees, paid no rental for any offices, paid no
telephone bills, paid no electrical bills, purchased no
office supplies, purchased no paper, nor paid for
business cards. The only expenses of PSFS 3 were a
payment for bank service charges and an unexplained
payment of $264.94 to NCMIC.

On the questions of capitalization and income,
the defendants noted that the deposition of McNerney
revealed that although the company was formed on
March 30, 2010, money was not deposited in any PSFS
3 bank account until May 14 when $500,000 was
deposited. Further, in terms of income, NCMIC
deposited amounts monthly into PSFS 3’s bank
account, and then PSFS 3 immediately transferred the
exact same amount back to NCMIC.

PSFS 3 resisted dismissal and filed a
supplemental affidavit from McNerney. PSFS 3
addressed the challenge to the assignment of the three
column leases to PSFS 3. Among other things, PSFS 3
noted that it was common for wholly owned
subsidiaries to rely on employees of the parent and to
share common space with a parent. PSFS 3 noted that
it signed a $13,500,000 promissory note with NCMIC
as compensation for the assignment of the three
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column leases.    PSFS 3 further noted that $500,000
in capital was transferred on March 31, on to the
general ledger of the new corporation and deposited
into a PSFS 3 account once Wells Fargo Bank
completed the necessary internal activities to activate
the account.

On March 3, 2011, the district court again
denied the motion to dismiss. The district court stated
it had carefully reviewed the McNerney testimony. The
district court, however, concluded that while the
plaintiff may have gone to great lengths to create an
assignment which would form the basis for the use of
the floating forum-selection clause, the defendants
“have not convinced the court that this underlying
assignment is fraudulent or otherwise a ‘sham.’ ” The
district court, however, agreed to the defendants’
motion to stay the three column proceedings pending
developments in the Florida litigation.

5. Preliminary skirmishes in Florida over
forum. On May 5, 2010, NCMIC (PSFS) filed a motion
to dismiss the Florida federal court action or to
transfer it to the Polk County District Court. The
federal district court denied the motion on several
grounds. First, the district court observed that the
floating forum-selection clause was permissive, not
mandatory. Second, the district court noted that the
putative class action was filed prior to the assignment
of finance agreements in the case and thus “it would be
inequitable to allow Defendants to shop the actions to
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another forum simply by assigning the Leases after
the lawsuit [was] filed.” Finally, the district court
noted that the MDL Panel had expended resources and
decided that the actions were “triggered belatedly for
the purposes of forum shopping.”

After similar actions against NCMIC were filed
in other federal district courts, the Charlip and
Gossett defendants filed a motion with the MDL Panel
to transfer all similar actions to the Southern District
of Florida. NCMIC and PSFS 3 responded to the
motion, arguing that Florida was an improper venue
because the leases contained the floating forum-
selection clauses which would require the claims to be
litigated in Iowa. The MDL Panel transferred the
cases to the Southern District of Florida, stating “[w]e
are persuaded that the Southern District of Florida is
an appropriate . . . forum.”

C. Conclusion of Federal Court
Litigation in Florida. The litigation in Florida
proceeded to resolution. In a series of rulings, the
federal district court proceeded to winnow the claims
through summary judgment proceedings. On August
1, 2013, the district court ruled that under the finance
agreement, the cancellation provision did not
invalidate the hell-or-high-water clause of the
contracts. On January 22, 2014, the district court
ruled that to the extent Brican made
misrepresentations to doctors that it would “ ‘buy
back,’ ‘repurchase’ or ‘assume assignment’ of the
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Financing Agreement,” it was not acting as an agent
for NCMIC. The district court noted, however, that
enforcement was subject to “defenses unique to
individual plaintiffs that were not and could not have
been asserted within the scope of the common
questions of law or fact presented in this action.”

On May 7, 2015, the district court entered final
judgments in the cases involving three column leases.
The doctors appealed. On November 22, 2016, the
United States District Court for the Eleventh Circuit
affirmed.

D. Iowa Proceedings After the
Conclusion of the Florida Litigation.

1. Pretrial proceedings. On January 3, 2017,
the Polk County District Court lifted the stay on the
Iowa cases. A trial was scheduled for December 11 for
all the cases. The district court ordered the defendants
to amend their answers to raise any and all
affirmative defenses within fifteen days of the order.
The district court further ordered the parties “to select
those cases for trial first that have the most common
issues as to as many parties as possible and proceed
there from the most issues to the least issues.”

On March 7, the defendants opted to continue
the litigation with two large groups of defendants (one
group represented by Gossett and the other by
Charlip). The Gossett defendants filed a consolidated
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document with amended answers and affirmative
defenses. The Gossett defendants raised fifteen
additional affirmative defenses, including: (1) lack of
personal jurisdiction, (2) violation of Iowa Code section
535.17, and (3) violation of Iowa’s usury statute
contained in Iowa Code section 535.4. The Gossett
defendants also counterclaimed for a declaratory
judgment that PSFS 3 waived its right to attorney fees
in federal courts by failing to timely file. The Charlip
defendants filed a similar amended answer and
affirmative defenses.

On May 5, PSFS 3 moved for summary
judgment. The general thrust of the motion was that
the federal district court had ruled in favor of the
enforceability of the finance agreements, subject only
to unique individualized defenses and that the
defendants were precluded from relitigating the issues
that were brought, or could have been brought, in the
Florida federal court action. The defendants resisted,
noting, among other things, that issues unique to
individual defendants remained to be litigated.

On August 4, the district court denied the
motion. The district court found that the defendants
did not include certain Iowa law claims in the Florida
litigation for fear of destroying commonality. Further,
the district court found that there were genuine issues
of material fact on whether the material terms of the
financing agreements were included in the documents,
whether the financing agreements violated Iowa usury
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law by not including a rate of interest, whether
NCMIC is entitled to default interest on future
amounts due to accelerating the amount owed, and
whether NCMIC is entitled to recover attorney fees in
the Iowa court for fees incurred in the Florida
litigation.

After the denial of the motion, the parties
continued discovery. On the issue of damages, PSFS 3
answered interrogatories asking how damages were
calculated and produced records showing the total
number of payments made by each defendant on their
respective finance agreements.

On October 12, PSFS 3 renewed its motion for
summary judgment. The plaintiff asserted in the
second summary motion that the terms of the finance
agreements complied with Iowa Code chapter 535 and
that the 18% default rate was not unconscionable. Also
on October 12, the Gossett and Charlip defendants
filed a motion for summary judgment on their
affirmative defenses. They claimed that the failure to
disclose the interest rate and the interest rate itself
violated Iowa Code section 535.17(1) related to
material disclosures and section 535.2 dealing with
usurious rates of interest.

At the hearing on the motions on November 21,
the district court did not provide a ruling. The district
court again urged the defendants to file any defenses
unique to individual defendants. Specifically, the
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district court noted, “The parties shall raise any and
all defenses by December 1, 2017 or be barred from
raising them at any future time.” In response, three
defendants filed amended answers.3

2. Trial of bellwether cases. With one
exception, the finance agreement was identical in all
cases.4 On November 21, 2017, the parties entered into
a stipulation to try two bellwether cases against
defendants Insoft and Busch: “The parties agree that
the two trials on December 11 and 12, 2017 and the
rulings and orders therefrom shall be binding as to all
other remaining cases filed with similar issues and
parties and shall constitute issue preclusion.”

On December 11 and 12, the district court held
bench trials in the bellwether cases. The parties filed
posttrial briefs. On April 9, 2018, the district court
issued an order entitled “Ruling and Order on
Plaintiffs’ and Defendants’ Motions for Summary
Judgment.” In the ruling, the district court held that
the finance agreements were enforceable and ordered
PSFS 3 to submit proposed judgment entries on

3Andrea Gentile-Fiori and Gary Goberville claimed that
their business entities should have been sued rather than
themselves personally. Jeffrey Mellom challenged the signature
on the finance agreement that PSFS 3 sought to enforce

44Wineinger’s finance agreement did not contain any
provision related to forum selection.
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damages in the bellwether cases. The PSFS 3
submission determined the damages by calculating the
payments that were unpaid under each agreement.
PSFS 3 further sought default interest, late fees,
unpaid taxes, and court costs.

3. Calculation of damages in bellwether
cases. On June 15, 2018, the district court entered
judgment in the bellwether cases. The Busch and
Insoft defendants filed a motion to reconsider on June
25. In their motion, the Busch and Insoft defendants
attacked the imposition of late fees and a court ruling
that the plaintiff was entitled to attorney fees. The
district court disposed of the motion to reconsider on
July 1, 2019.5

4. Entry of judgments against the remaining
defendants. On May 17, 2018, PSFS 3 moved to enforce
the stipulation against the remaining defendants and
to have judgments entered pursuant to the same
damages approach employed in the bellwether cases.
In support of the motion, PSFS 3 submitted a chart
showing the remaining payments owed by each
defendant. On May 30 and May 31, a total of fifty-four
defendants resisted, arguing, among other things, that
without a trial on the remaining issues they would be

5The two bellwether cases have settled and thus those
judgments are not subject to this appeal
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deprived of due process.6 They specifically stated that
while rulings in the Busch and Insoft cases may be
preclusive on issues of liability, the plaintiff failed to
establish damages in the bellwether cases that would
be applicable in the other cases. The defendants noted
that damages calculations based on the number of
missed payments times the amount of each missed
payment would differ for each and every defendant.
The defendants also suggested that entering final
orders in the remaining cases should await the
outcome of any appeal in the bellwether cases.

On June 6, PSFS 3 filed a reply urging the
district court not to stay final resolution of the other
cases that had already been pending for eight years.
PSFS 3 argued that all that remained in the individual
cases was a calculation of damages by multiplying the
number of missed payments times the amount of each
payment and assessing default interest from the date
of the filing of each petition.

To the extent there were due process concerns,
PSFS 3 asked the district court to treat its filing as a
motion for summary judgment. PSFS 3 argued that it
had submitted necessary records supported by an
affidavit to determine damages in each case. Unless

66The May 30 filing was on behalf of three Gossett
defendants where judgments were not entered against them and
who are not parties to this appeal. The May 31 filing was on
behalf of Charlip defendants in 51 individual cases.
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the defendants’ resist with admissible evidence that
established a genuine issue of material fact, the
district court should proceed to enter judgments in the
cases. PSFS 3 closed by asking the district court to
enter judgment in its favor in the cases and proposed
that it prepare individual judgments as the district
court might direct.

On December 14, the district court held a
hearing on the pending motions. At the hearing, PSFS
3 again asserted that the manner of calculating
damages had been determined and that there were no
remaining factual disputes on damages. PSFS 3 noted
that it filed its materials in May and that none of the
defendants contested the damages calculations. PSFS
3 suggested that as no responses were filed, the
district court could treat their submission as a motion
for summary judgment and issue judgments including
damages based on undisputed facts.

The defendants replied that the burden of
proving damages in each case rested with the plaintiff
and that a noncross-examined affidavit could not be
used to shift the burden to the defendants. The
defendants emphasized that the PSFS 3 motion to
enforce the stipulation was not presented as a motion
for summary judgment and, as a result, “we didn’t go
to the individual damage claims.”

At the conclusion of the December 14 hearing,
the district court directed PSFS 3 to submit proposed
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judgment entries as to all the remaining defendants.
The district court told the parties “I won’t rule on the
final order judgment until I see what you present and
give the defendants an opportunity to respond.” PSFS
3 submitted such proposals between January 11 and
29, 2019. After the proposed judgments had been on
file for nearly a month without resistances being filed
by the defendants, the district court began entering
judgments in individual cases on February 26 and
running through April 8. The defendants filed
postjudgment motions, but none of them disputed the
number of remaining payments with respect to any
defendant. The district court denied the posttrial
motions.

II. Common Issues of Personal
Jurisdiction.

A. Introduction. In this litigation, PSFS 3
relied upon a forum- selection clause in its standard
finance agreement to establish consent to personal
jurisdiction in Iowa courts by the defendants. The
problem is that Paragraph 13 of the finance agreement
that related to forum selection did not expressly apply
to the original contracting parties. The forum-
selection clause was a floating forum-selection
provision that applied only in the event of an
assignment of the contracts by NCMIC.

To remedy the lack of explicit consent to an
Iowa forum in litigation with NCMIC, NCMIC
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assigned the finance agreements to a wholly owned
related corporation, PSFS 3. Because of the
assignment, PSFS 3 argued that the floating
forum-selection clause now applied and the district
court in Polk County had jurisdiction over the cases
pursuant to the parties’ agreement. The defendants,
however, argued that the assignment was a sham
transaction and that the floating forum-selection
clause should not be applied under the facts of this
case.

B. Standard of Review. Rulings on
questions of personal jurisdiction are reviewed for
correction of errors at law. Shams v. Hassan, 829
N.W.2d 848, 853 (Iowa 2013). A motion to dismiss is a
special proceeding that requires findings of fact and
conclusions of law. Cap. Promotions L.L.C. v. Don King
Prods., Inc., 756 N.W.2d 828, 832–33 (Iowa 2008). The
plaintiff has the burden to set forth a prima facie case
that jurisdiction is appropriate, with the district court
“accept[ing] as true the allegations of the petition and
the contents of uncontroverted affidavits.” Shams, 829
N.W.2d at 853 (quoting Addison Ins. v. Knight, Hoppe,
Kurnik & Knight, L.L.C., 734 N.W.2d 473, 476 (Iowa
2007)). Once “the plaintiff makes a prima facie case .
. . , the burden shifts to the defendant to rebut that
showing.” Id.

C. Positions of the Parties.

1. The defendants. Generally, the
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defendants raise several personal jurisdiction
arguments that apply to all defendants. First, the
defendants claim that the assignments made by
NCMIC to PSFS 3 were made for improper
forum-shopping purposes after the commencement of
federal litigation in Florida. They noted that “the MDL
panel rejected PSFS 3’s claim to Iowa jurisdiction” and
that the federal district court in Florida declared that
“it would be inequitable to allow Defendants to shop
the actions to another forum simply by assigning the
Leases after the lawsuit [was] filed.” The defendants
argue that this aspect of the unappealed and final
Florida district court ruling conclusively binds the
Polk County District Court through application of res
judicata.

Second, aside from the alleged preclusive effect
of the Florida litigation, the defendants attack the
findings of the district court about the nature of the
assignments at issue. The district court found that
PSFS 3 is a separate corporate entity, properly
capitalized, and received the benefit of the monthly
lease payments under the assignments. The
defendants attack the district court’s findings on four
fronts.

With respect to the validity of the assignments,
the defendants claim that the district court’s
conclusion regarding PSFS 3 receiving the benefit of
monthly lease payments received by PSFS 3 was in
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error. The defendants assert that, in reality, lease
payments were originally collected by NCMIC as an
agent for PSFS 3, transferred to PSFS 3, and then
transferred back to NCMIC in the exact same amount.
The transfer back to NCMIC was to pay off a note that
PSFS 3 signed with NCMIC to purchase the
assignment of the finance agreements. In the end,
according to the defendants, NCMIC has assigned bare
legal title to the financing agreements to PSFS 3 while
keeping the full beneficial interest for itself. The sole
purpose of the transaction, according to the
defendants, was to promote NCMIC’s forum-shopping
interest.

Next, the defendants note that the record does
not establish that PSFS 3 was properly capitalized.
PSFS 3 had signed promissory notes to NCMIC for
$13,000,000 and PSFS 3’s initial capitalization of
$500,000 was made with a promissory note from
NCMIC to PSFS 3. The defendants claim that these
facts do not support a finding of proper capitalization
of PSFS 3.

In addition, the defendants assert that PSFS 3
is not really a “separate corporate entity.” They note
that PSFS 3 is wholly owned by NCMIC, “has nothing
except an interlocking board of directors and officers,
and holds bare legal title to the Financing Agreements
(whose benefits remain flowing to NCMIC) for the sole
purpose of triggering a floating forum jurisdiction
clause.”
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Finally, the defendants assert that the
assignment of the financing agreements was a sham.
The defendants cite Iowa Supreme Court Commission
on Unauthorized Practice of Law v. A–1 Associates,
Ltd., 623 N.W.2d 803, 808 (Iowa 2001) (en banc), in
support of their position. In A–1 Associates, we
determined that a purported assignment of debt to a
collection agency was a sham transaction to permit the
collection agency, proceeding pro se, to practice law on
the cheap while remitting the balance to the original
assignor after collecting a fee. Id. According to the
defendants, counsel for the plaintiff admitted that the
purpose of the assignment to the new corporation was
to provide a “lock” on jurisdiction and venue in Polk
County.

Having shown that the transaction was, in fact,
a “sham,” the defendants claim that NCMIC violated
its duty of good faith and fair dealing by attempting to
use the forum-selection clause not pursuant to a valid
arm’s length assignment but instead for a
forum-shopping purpose. In support of its argument,
the defendants cite Garcia v. Eidal International
Corp., 808 F.2d 717, 722 (10th Cir. 1986), and Vista
Outdoor Inc. v. Reeves Family Trust, 725 Fed. Appx.
17, 21 (2d Cir. 2018).

2. Position of the plaintiff. On the generally
applicable personal jurisdiction issues, PSFS 3 asserts
that the question in this case is whether application of
the floating forum-selection provision is unfair,
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unreasonable, or unjust under Iowa caselaw. See
Karon v. Elliott Aviation, 937 N.W.2d 334, 346 (Iowa
2020). PSFS 3 notes that the individual doctors all
contracted with an Iowa company and that the
contract would be governed by Iowa law. Even in the
absence of an assignment, according to PSFS 3, the
defendants should have expected to be sued in Iowa
when a dispute arose. Thus, to the extent the forum
floated in this case, it did not float very far from what
the parties should have expected.

PSFS 3 asserts that the transaction was not a
sham transaction but instead amounted simply to the
creation of a related entity for the purpose of
“monitoring the receipt of payments . . . and, where
necessary, enforcing the Financing Agreements in
court.” PSFS 3 points out that the entity is properly
organized under Iowa law, is fully capitalized, has
separate books, and follows corporate formalities.

PSFS 3 rejects the effort of the defendants to
“pierce the corporate veil.” PSFS 3 points out that the
pierce the corporate veil doctrine is a misnomer and is
really a remedial doctrine that permits liability to
extend to individuals notwithstanding the presence of
a corporate structure that might ordinarily limit the
personal liability of individual owners. In any event,
PSFS 3 argues there is no sham, and instead, there is
transparency. The purpose of PSFS 3 is to allow for the
consolidation of the finance agreements to actions in
one forum and to enforce those agreements. It is not a
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case where unlawful or unauthorized activity is
masked by an organizational structure as in A–1
Associates.

Finally, PSFS 3 addresses the res judicata issue.
According to PSFS 3, no court has held that Iowa
courts have no personal jurisdiction over any
defendants in the Iowa cases. Instead, the Florida
court determined that the floating forum-selection
provisions were not “mandatory.” As a result, there is
no identical issues in the Florida case that precludes
a finding of personal jurisdiction in the Iowa cases.
Emps. Mut. Cas. Co. v. Van Haaften, 815 N.W.2d 17,
22 (Iowa 2012).

D. Discussion.

1. Res judicata. We first begin with the
claim that the Iowa litigation is barred by the doctrine
of res judicata as a result of the decision of the federal
district court in Florida. It is true, as the doctors point
out, that the federal district court rebuffed efforts to
have the Florida cases transferred to Iowa courts. And,
it is true that PSFS 3 did not appeal those rulings.

But, it does not follow that the rulings denying
the transfer of cases to Iowa amounted to a
determination in federal court that Iowa courts lacked
personal jurisdiction over the doctors. There is nothing
in the order of the MDL Panel or the Florida district
court that takes a position on that precise issue.



Appendix A

34a

Instead, the rulings declined to take the affirmative
step requested by PSFS 3, namely, to transfer the
pending Florida cases to Iowa. That, of course, would
defeat the plaintiff’s choice of forum where the plaintiff
filed its action first.

Thus, the MDL Panel and the Florida federal
district court determined that it would be inequitable
to transfer the cases to Iowa based on the assignment
after the doctors’ litigation had already been filed in
Florida. Nothing more was decided. In order for res
judicata to apply, however, the issue in the previous
litigation must be identical. Van Haaften, 815 N.W.2d
at 22; Soults Farms, Inc. v. Schafer, 797 N.W.2d 92,
104 (Iowa 2011). As a result, the action in federal court
has no res judicata effect on the unaddressed question
of whether there was personal jurisdiction over the
defendants in Polk County, Iowa.

2. Sham transaction. The defendants argue
that the transfer of the finance agreements to PSFS 3
was a sham transaction of a kind that prevents
enforcement of the floating forum-selection provision.
But the assignment was not a sham. It was a
transparent transaction with the limited purpose of
creating an optimal enforcement mechanism with
respect to the finance agreements.

Further, we agree with PSFS 3 that the pierce
the corporate veil doctrine is not well designed for the
context we deal with here. The question here is not one
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of remedy where the corporate structure has been
abused, but one of compliance with an express
contractual term that establishes personal jurisdiction
in the courts of the state where the corporate
headquarters of an assignee is located.

While the defendants urge us to apply a doctrine
of good faith and fair dealing, we think it does not
apply in this context. There is an express unqualified
contractual provision here authorizing assignment of
the interest created by the finance agreement. The
doctrine of good faith and fair dealing “does not ‘give
rise to new substantive terms that do not otherwise
exist in the contract,’ ” let alone override an express
contractual provision. Bagelmann v. First Nat’l Bank,
823 N.W.2d 18, 34 (Iowa 2012) (quoting Mid–Am. Real
Est. Co. v. Iowa Realty Co., 406 F.3d 969, 974 (8th Cir.
2005)). Further, enforcement of the literal terms of the
contract does not appear unfair, especially where the
original party to the contract was headquartered in
Clive, Iowa, and the contract expressly declared that
the law of Iowa applied. The assignment in this case
simply cannot be considered far afield from the parties’
legitimate expectations. Am. Tower, L.P. v. Loc. TV
Iowa, L.L.C., 809 N.W.2d 546, 550–51 (Iowa Ct. App.
2011) (“Implied contractual duty of good faith and fair
dealing in commercial contracts does not support an
independent cause of action for failure to act in good
faith under a contract; instead, the duty of good faith
is meant to give the parties what they would have
stipulated for at the time of contracting if they could
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have foreseen all future problems of performance.”
(quoting 13 Richard A. Lord, Williston on Contracts §
38.15, at 24 (4th ed. Supp. 2011))). Personal
jurisdiction in an Iowa forum under these facts and
circumstances certainly cannot be considered unfair,
unreasonable, or unjust. Karon, 937 N.W.2d at 346.
Finally, NCMIC and PSFS 3 have not acted in any way
that has prevented the defendants from performing
under the contract or from defending the underlying
Iowa actions. See Restatement (Second) of Contracts §
205(d), at 99–104 (Am. L. Inst. 1981) (citing
interference with or failure to cooperate in the other
party’s performance as violations of good faith and fair
dealing).

III. Defendant-Specific Issues of
Personal Jurisdiction.

A. Introduction. Aside from the common
issues of personal jurisdiction arising from the
assignment of interests in the finance agreements to
PSFS 3, the defendants on appeal raise two challenges
to personal jurisdiction specific to individual
defendants.

First, with respect to eleven defendants, the
defendants note that the actions against them were
filed before the March 30, 2010 assignments and that
at the time of the filing of those actions, there was no
basis for personal jurisdiction over them in Polk
County. The efforts to amend the originally filed
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claims to name PSFS 3 as the real party in interest,
according to these defendants, was a nullity and the
actions should have been dismissed.

Second, with respect to the two Wineinger
defendants, they point out that they entered into a
unique finance agreement with NCMIC that had no
provision related to venue of any kind. And, as a
result, any assignment of interest from NCMIC to
PSFS 3 was meaningless as to them.

B. Preassignment Claims Brought by
NCMIC.

1. Overview. Prior to the formation of PSFS
3 on March 30, 2010, NCMIC filed actions in Polk
County District Court against eleven defendants. After
the March 30 assignment, the plaintiff amended its
pleadings to name PSFS 3 as the real party. The
district court granted the amendments. The only basis
for personal jurisdiction asserted in these cases by
PSFS 3 was the floating forum-selection clause which
was triggered after the petitions in these cases were
filed.

The individual defendants assert that because
the original pleadings were filed at a time when there
was no personal jurisdiction over the defendants, the
original filings by NCMIC were a nullity from the
beginning. Because the original filings were nullities
for lack of personal jurisdiction when filed, the
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individual defendants assert they could not be later
amended to add PSFS 3 as a party and assert personal
jurisdiction under the floating forum-selection clause.
If the original pleadings were a nullity, according to
these individual defendants, they could not be later
amended. Further, they claim, the assertion of
personal jurisdiction based on the original petition is
a violation of due process of law.7

In support of their argument, defendants cite
Evans v. Ober, 256 Iowa 708, 129 N.W.2d 78 (1964). In
that case, we found that an original notice that
indicated the defendant should appear at the Lee
County courthouse in Fort Madison when the action
itself was filed in the Lee County courthouse in
Keokuk was invalid. Id. at 709–10, 129 N.W.2d at 79.
In Evans, we emphasized that the notice in the case
was not merely voidable but void. Id. at 711, 129
N.W.2d at 80.

On appeal, PSFS 3 does not brief the issue. The
district court, however, rejected the claim. According
to the district court, Iowa Rule of Civil Procedure 1.201
provides that when an action is initially commenced by

7The defendants do not identify whether their claim is
brought under the United States Constitution or the Iowa
Constitution. As a result, we consider the claims preserved under
both the Federal and State Constitutions. See, e.g., State v.
Harrington, 805 N.W.2d 391, 393 n.3 (Iowa 2011); King v. State,
797 N.W.2d 565, 571 (Iowa 2011).
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a party other than the real party in interest, it is not
to be dismissed “until a reasonable time has been
allowed after objection for ratification of
commencement of the action by . . . the real party in
interest.” (Omission in original) (quoting Iowa R. Civ.
P. 1.201). According to the district court, ratification of
the prior action occurred when PSFS 3 sought to be
substituted as the real party in interest in the
litigation. The district court noted that “[i]t would
serve nothing to dismiss any actions filed before the
creation of PSFS 3, just to have them refiled in an
identical pleading post- creation.” The district court
cited Hammond v. Florida Asset Financial Corp., 695
N.W.2d 1, 8 (Iowa 2005), for the proposition that any
dismissal of the original claims would be without
prejudice, implying that there would be no barrier to
refiling an essentially identical complaint.

2. Discussion. The preassignment individual
defendants raise an interesting point, but ultimately
their due process claim does not carry the day. The
point of due process is to ensure that a party is not
unfairly hauled into a distant forum without either
sufficient minimum contacts to support personal
jurisdiction or consent to jurisdiction in the distant
forum. Here, the defendants received full notice of the
action through the original petitions. While there
might have been a question of personal jurisdiction at
that point, the later assignment of the interest in the
finance agreements from NCMIC to PSFS 3 removed
that question. PSFS 3 could have been required to file
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a new original action against the defendants after the
March 30 assignment, but that would have achieved
nothing of substance as the defendants had notice of
the action and knew that personal jurisdiction was
being claimed by virtue of the assignment and the
floating forum-selection clause. Under the
circumstances, we think the district court’s
interpretation of Iowa Rule of Civil Procedure 1.201 as
permitting the curing of a potential personal
jurisdiction issue in a validly served original petition
by later substitution of a real party in interest did not
violate due process in this case. The resolution of the
issue may not approach perfection, but the basic
principles of fairness—the heart of due process—have
not been offended here under the facts of the case.

C. Wineinger Defendants’ Claims.
Defendants Cedar Park Vision Center, P.A. and Jeff
Wineinger (Wineinger defendants) have a unique claim
related to personal jurisdiction. The plaintiff’s petition
against the Wineinger defendants alleged:

[E]ach agreed to personal jurisdiction
and venue in any State or Federal Court
located where the Lessor’s or Assignee’s
principal corporate headquarters is
located. The corporate headquarters of
the Plaintiff is located in Clive, Polk
County, Iowa. The Iowa District Court in
Polk County is therefore the proper court
in which to bring this action under the
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floating forum selection clause contained
in the lease agreement.

But unlike the other defendants, the Wineinger
defendants signed a unique finance agreement with
PSFS (NCMIC). The unique Wineinger finance
agreement did not contain any clause related to choice
of forum.

In their answer and affirmative defenses, the
Wineinger defendants made the same allegations
regarding personal jurisdiction that were made by
many of the defendants: “With respect to those
allegations concern[ing] the personal jurisdiction of
this court, Defendants affirmatively aver that the
written contract speaks for itself, and denies that this
court has personal jurisdiction over Defendants.”

According to the Wineinger defendants, when
documentation attached to a petition contradicts the
underlying allegations, the contrary allegations are
void. WINBCO Tank Co. v. Palmer & Cay of Minn.,
L.L.C., 435 F. Supp. 2d 945, 955 (S.D. Iowa 2006).
Therefore, the Wineinger defendants reason that PSFS
3 has failed to allege an adequate basis for jurisdiction
and has failed to carry its burden of showing any basis
for personal jurisdiction over the Wineinger
defendants. Shams, 829 N.W.2d at 853. As a result,
the Wineinger defendants seek reversal of the
judgment entered against them on appeal.
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PSFS 3 claims that the Wineinger defendants
failed to preserve their claim. According to PSFS 3,
Wineinger did not raise the issue in district court and
instead simply joined the motion attacking the
assignment from NCMIC to PSFS 3 in the consolidated
case. PSFS 3 claims that by failure of the Wineinger
defendants to raise the issue, PSFS 3 was prevented
from claiming that the Wineinger defendants’
financing with NCMIC, an Iowa corporation, and their
thirty-one payments to an Iowa company, is sufficient
to establish jurisdiction in Iowa courts. See, e.g., State
Cent. Bank v. Berzanskis, 149 F. Supp. 3d 1121,
1125–28 (S.D. Iowa 2015); Agricredit Acceptance Co. v.
Goforth Tractor, Inc., No. 00–1694, 2002 WL 1973195,
at 3 (Iowa Ct. App. Aug. 28, 2002).

Based on our review of the record, we conclude
that the Wineinger defendants in their answer denied
that “the court ha[d] personal jurisdiction over
Defendants.” That is enough to raise the issue of
personal jurisdiction.

But other than to file an answer generally
denying personal jurisdiction, Wineinger took no
further affirmative steps to obtain a district court
ruling on the question. When the district court
received a proposed judgment from the plaintiffs, no
resistance was filed asserting that there was an
unresolved claim of lack of personal jurisdiction.

Under the circumstances, with hundreds of
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cases pending, there was simply no way for the district
court to know there was an underlying unique
personal jurisdictional issue in the Wineinger matter.
When the district court asked for proposed judgments
in the cases, including the case involving the
Wineinger defendants, it was incumbent upon them to
speak up. When they did not, we conclude they failed
to preserve their personal jurisdiction claim.

IV. Due Process Challenge to Damages.

A. Introduction. By the time of trial of the
bellwether cases, there were hundreds of enforcement
actions pending in Polk County District Court. The
district court was clearly and appropriately trying to
manage the litigation in an expeditious fashion
without truncating the ability of the parties to litigate
their claims and defenses. A key aspect of the
management of the cases was the stipulation in which
the parties agreed to a determination of common
issues through the trial of two bellwether cases.
Although the stipulation stated that common issues
would be resolved in the bellwether cases, the
stipulation did not identify the common issues. The
question here is whether the district court’s method of
calculating damages and the implementation of that
method serially through the hundreds of pending cases
deprived individual defendants of their day in court on
damages.

B. Standard of Review. We review
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constitutional issues, such as whether due process
rights have been violated, de novo. State v. Clark, 814
N.W.2d 551, 560 (Iowa 2012); In re Marriage of Seyler,
559 N.W.2d 7, 8 (Iowa 1997).

C. Positions of the Parties.

1. The defendants. The defendants declare
that the district court’s method of calculating damages
in the cases of individual defendants violated due
process of law. First, they contend that the individual
defendants were deprived of the opportunity to contest
how much money they paid, and how much was owing,
under their individual contracts. Second, the
defendants contend that final judgments were entered
against as many as seventy-three defendants who were
not parties to any contract. The defendants claim that
they were not allowed to press these individual claims
by the district court’s action on damages in this case.

2. The plaintiff. The plaintiff begins by
asserting that while the Charlip defendants asserted
a right to have an individual trial on damages, the
Gossett defendants did not preserve error on the
question related to “the district court’s alleged
misnomer of several [defendants] in those judgments.”

On the merits, PSFS 3 claims that contract
damages for each defendant was not disputed. PSFS 3
begins its argument by canvassing events surrounding
the district court proceedings on May 17, 2018. On
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that date, PSFS 3 provided the district court and the
parties with the simple mathematical formula for
calculating damages in the bellwether cases—the
number of monthly payments remaining multiplied by
the monthly payment amount. Also on May 17, PSFS
3 filed a motion for enforcement of the stipulation and
entry of judgment in the remaining cases. PSFS 3
notes that it attached to the motion a chart supported
by a sworn declaration listing each defendant along
with the applicable contractual monthly payment
amount and the number of months outstanding.

Although PSFS 3 recognizes that some
defendants on May 30 and May 31 objected to
enforcement of the stipulation as depriving them of
their ability to contest damages, the defendants did
not provide any evidence that the damages
calculations were inaccurate. In response, PSFS 3
urged the court to treat its filing as a motion for
summary judgment on the damages question. In
support of its argument that the district court could
consider the filings as a motion for summary
judgment, PSFS 3 cites Stotts  v. Eveleth, 688 N.W.2d
803, 811–12 (Iowa 2004) (treating a motion to dismiss
as if it was a motion for summary judgment and in an
effort to conserve judicial resources, declining to
remand the case to district court).

PSFS 3 further cites developments at the
December 14 district court hearing on all pending
motions. PSFS 3 notes that the defendants at the
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hearing made no argument that the PSFS 3
submission on damages was factually incorrect. PSFS
3 urged the district court to enter judgments against
the remaining defendants. The defendants argued that
the motion to enforce the stipulation was not styled as
a “motion for summary judgment.” According to PSFS
3, the district court directed PSFS 3 to submit
proposed judgments for the remaining cases and
offered defendants the opportunity to contest the
number of remaining payments. When PSFS 3
submitted proposed judgments, the defendants did not
respond.

Under the circumstances, PSFS 3 asserts that
the defendants’ due process claims are without merit.
According to PSFS 3, the defendants were entitled
under due process to notice and an opportunity to be
heard on the question of damages, and the defendants
certainly had both. Johnson v. Mitchell, 489 N.W.2d
411, 414–15 (Iowa Ct. App. 1992).

D. Discussion. The defendants claim that
they had a right to dispute the number and amount of
payments owed by them to PSFS 3. We do not doubt
the general proposition that the defendants were
entitled by due process to a hearing on the issue of
individual damages if they chose to put the question at
issue in this litigation. The question is whether the
defendants were in fact provided with the opportunity
for their individualized damages claims.
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The parties, of course, stipulated to a resolution
of the common issues in the bellwether cases. We think
the manner in which damages are calculated was a
common issue that was decided in the bellwether
cases. But the amount of damages, namely, how many
payments were missed and in what amount, is not a
common issue across the cases. After the resolution of
the bellwether cases, each individual defendant was
entitled to a hearing on the question of damages.

After the bellwether cases were decided, the
district court invited the plaintiffs to submit
individualized judgments in each case where the
damages would be calculated under the methodology
accepted in the bellwether cases.  The inputs for the
calculation came from one party, PSFS 3. Again, the
defendants were clearly entitled to contest these
claimed amounts.

The district court seems to have recognized the
need to provide the defendants with their day in court
on the issue. At the hearing inviting PSFS 3 to submit
proposed judgments, the district court expressly stated
that once the proposed judgments were submitted, the
district court would “give the defendants an
opportunity to respond.” Here, once the judgments
were submitted, the district court seems to have put
the burden of affirmatively filing a resistance on the
defendants. When no resistances were filed, the
district court, without a hearing, began entering a
series of judgments against the individual defendants.
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This procedure was a reasonable effort by the
district court to manage a massive piece of
consolidated litigation. When the proposed judgments
were submitted, the defendants knew they had an
opportunity to respond but chose not to file any
resistance to the specific calculations in any individual
case. The district court regarded the occasion as “put
up or shut up” time on the question of factual
challenges to individual damages. After nearly thirty
days had passed without any resistances, the district
court began entering judgments in the individual
pending cases.

Under the circumstances, it cannot be said that
the defendants were deprived of notice and an
opportunity to be heard on the issue of individual
damages. When the proposed judgments were
submitted, they had an opportunity to object to the
calculations or to offer any other objections to entry of
judgment. The fact that they chose not to avail
themselves of the opportunity they were provided does
not create a problem of fundamental fairness in the
litigation which was already eight years old at the
time the district court fashioned its approach to the
remaining cases.

V. Validity of Finance Agreements
Under Iowa Code Chapter 535.

A. Introduction. The legal obligations that
arise from finance agreements have been the subject of
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a number of important recent opinions of this court.
See generally GreatAm. Fin. Servs. Corp. v. Natalya
Rodionova Med. Care, P.C., 956 N.W.2d 148 (Iowa
2021); C & J Vantage Leasing Co. v. Wolfe, 795 N.W.2d
65 (Iowa 2011); C & J. Vantage Leasing Co. v. Outlook
Farm Golf Club, L.L.C., 784 N.W.2d 753 (Iowa 2010).
In these types of three-party transactions, a vendor
ordinarily solicits sales of certain equipment from a
potential purchaser. Once a purchaser expresses
interest, the purchaser completes a finance agreement
with a third party obligating the purchaser to make a
series of monthly payments for a period of time. The
third-party financer then purchases the equipment
from the vendor, executes a finance agreement with
the purchaser, and looks to the purchaser to fulfill the
obligation to make the payments required under the
finance agreement. The finance agreement often has a
hell-or-high-water provision that obligates the
purchaser to make the payments required under the
finance agreement absolutely and unconditionally.
Although often characterized in the documents as a
“finance lease,” the labels in the documents are not
determinative and the transactions may be treated as
a sale with a security interest notwithstanding
language to the contrary in the documentation. Wolfe,
795 N.W.2d 65, 73–75.

As in this case, disputes may arise when the
purchaser claims that the vendor made false
representations or promises regarding the purchase
and seeks to stop making payments to the finance
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company. The finance company may defend by
asserting that the payments under the finance
agreement are unconditional in light of the
hell-or-high-water clause in the financing agreement.

In this case, in order to avoid an obligation to
continue making payments to the finance company,
the purchaser seeks to invalidate the finance
agreement by claiming two of its provisions violate
Iowa Code chapter 535 related to money and credit.
They claim that by failing to disclose an interest rate,
the plaintiff violated Iowa Code section 535.17(1)
which requires that the material terms of credit
transactions be disclosed. Second, the defendants
assert that the actual rate of interest charged in the
transaction was usurious under Iowa Code section
535.2(1).

B. Standard of Review. We review issues
of statutory construction for errors at law. Wolfe, 795
N.W.2d at 73.

C. Positions of the Parties.

1. The defendants. The defendants assert
that the finance agreements involved in this matter
are “credit agreements” under Iowa Code chapter 535.
They note that under Iowa Code section 535.17(5)(c),
a “ ‘[c]redit agreement’ means any contract made or
acquired by a lender to loan money, finance any
transaction, or otherwise extend credit for any
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purpose, and includes all of the terms of the contract.”
The defendants assert that the finance agreements in
this case, regardless of their label as leases, fall within
the scope of the definition of a credit agreement under
the statute.

Under Iowa Code section 535.17(1), a credit
agreement must provide “all of the material terms of
the agreement.” The statute does not define material.
But the defendants argue that the material terms of
the finance agreements in this case include the
amount loaned and the interest rate on the loan.
Fairfield Six/Hidden Valley P’ship v. Resol. Tr. Corp.,
860 F. Supp. 1085, 1089 (D. Md. 1994); T.O. Stanley
Boot Co. v. Bank of El Paso, 847 S.W.2d 218, 221 (Tex.
1992).

The defendants cite the Wineinger contract as
an example of an equipment financing agreement that
satisfies the requirements of Iowa Code section
535.17(1). The Wineinger agreement discloses the total
amount financed, the monthly payment, and the
number of months over which the payments are to be
made. From this information, the parties can calculate
the rate of interest on the loan.

But in the other finance agreements in this case,
it is not possible to calculate the interest rate on the
loaned amount. To buttress their argument that the
interest rate is a material term, the defendants point
to Iowa’s usury statute, which permits the parties
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obtaining credit for business purposes to agree in
writing to pay a rate of interest higher than the
statutorily established rate. Iowa Code § 535.2.

The defendants also point to the terms of the
finance agreement as establishing that there is, in
fact, an interest rate on the loaned amounts, even
though it is not disclosed. Paragraph 1 of the finance
agreement states that:

If it is determined that your total
payments result in an interest rate
higher than allowed by applicable law,
then any excess interest collected will be
applied to the repayment of principle [sic]
and interest will be charged at the
highest rate allowed by law.

Further, the defendants point out that prior to the
assignment of the finance agreements to PSFS 3,
NCMIC prepared amortization schedules for each
transaction that contained principal and interest
calculations.

2. The plaintiff. At the outset, the plaintiff
claims that the defendants failed to preserve error on
the issue of whether the finance agreements violate
the credit agreement disclosure provision of Iowa Code
section 535.17 or the usury provision of Iowa Code
section 535.2. The plaintiff claims that these issues
should have been litigated in the Florida district court
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litigation, where the federal court considered the
common issues of enforceability among the mass
participants in the litigation. As a result, the plaintiffs
claim the defendants are precluded from raising the
issue in the Iowa actions. See Van Haaften, 815
N.W.2d at 22–23.

On the merits, the plaintiff does not contest the
applicability of Iowa Code chapter 535 to the finance
agreements. Instead, the plaintiff points out that each
finance agreement contains the equipment being
financed, the number of payments to be made (60), the
frequency of each payment (monthly), and the amount
of each payment (which was typically $508).8 These
disclosures, according to the plaintiff, are sufficient to
satisfy the requirements of Iowa Code section
535.17(1).

The plaintiff cites C. & J. Vantage Leasing Co.
v. Wolfe, 795 N.W.2d 65, in support of their argument.
In Wolfe, the finance agreement contained the same
key terms as the finance agreement in this case. Id. at
71–72. On the question of lack of disclosure of interest
rate, the Wolfe court observed:

8The agreements are labeled “Equipment Lease
Application and Agreement.” Regardless of their label, they
operate as finance agreements supporting the purchase of the
equipment in this case. We therefore characterize the documents
as finance agreements rather than leases.
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Although the agreement did not
expressly list an interest rate, it did
provide Lake MacBride was to make
sixty monthly payments of $299 to C & J.
Section 535.17(1) contains no
requirement that the interest rate must
be listed separate from the total payment
required under the agreement.

Id. at 82. The Wolfe case further compared Iowa Code
section 535.17(1) with federal law which expressly
requires the disclosure of interest rates in consumer
leases and consumer credit transactions. Id. at 82
(citing 5 U.S.C. § 1632.[sic]

The plaintiff further argues that there is no
requirement that the finance agreement disclose the
purchase price paid by a finance company to the
vendor of commercial equipment as a material term
under Iowa Code section 535.17(1). According to the
plaintiff, the price paid by the finance company to the
vendor was not disclosed in Wolfe. While there is
reference to the term “price” in Wolfe, in context, the
term is in reference to the total amount to be paid
under the finance agreement. See generally Wolfe, 792
N.W.2d 65.

Next, on the question of the usury statute in
Iowa Code section 535.2, the plaintiff argues that the
statute simply does not apply. The plaintiff again cites
Wolfe, which noted that a beverage cart was used in
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connection with a business purpose and that, as a
result, a business could agree to pay any rate of
interest and thus could not invoke the usury statute.
Wolfe, 795 N.W.2d at 82.

In the alternative, the plaintiff claims that even
if the finance agreements were required to disclose a
higher rate of interest, the finance agreements would
remain enforceable. According to the plaintiff, Iowa
law provides that if the interest rate in a business
transaction is usurious or if a creditor fails to provide
in a written agreement for any rate of interest, the
remedy is interest awarded at the lower statutory
interest rate of 5%. Power Equip., Inc. v. Tschiggfrie,
460 N.W.2d 861, 863 (Iowa 1990).

D. Discussion. We think there is a serious
question of whether the defendants can raise the
disclosure and usury issues in light of the Florida
declaratory judgment action in which the parties
litigated common issues related to enforcement of the
finance agreements. Ordinarily, a litigant does not get
two bites of the apple in different fora.

In any event, on the chapter 535 issues, we find
that the Wolfe case is controlling. The issues in Wolfe
were identical to those posed in this case. The finance
agreement simply disclosed that the purchaser was
required to make “sixty monthly payments of $299.”
Wolfe, 795 N.W.2d at 82. We declined to impose a
requirement that interest rate also be disclosed. Id. We
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held that the terms contained in the agreement were
sufficient to satisfy the requirements of section
535.17(1). Id. Although there is no direct mention in
Wolfe of a claim that the purchase price paid by the
finance company to the vendor was required to be
disclosed, the logic of the decision clearly compels a
negative answer. The number of payments over time
and the amount of each payment is sufficient
disclosure of material terms under the statute.

Wolfe also disposes of the usury argument. In
Wolfe, we noted that, as here, the transaction was for
a business purpose. Id. Under the statute, a person
borrowing money for a business purpose is permitted
in writing to agree to any rate of interest in a credit
transaction. Iowa Code section 535.2(2)(a)(5). In Wolfe,
we concluded that because the business purchaser
could agree in writing to any rate of interest, there was
no violation of the usury statute. 795 N.W.2d at 82.
Therefore, whatever the interest rate might have been
or however the interest rate would have been
calculated would not be usurious. See id. The
reasoning applies in this case with full force.

VI. Failure to Prove Damages Arising
from Breach of Contract.

A. Introduction. The defendants challenge
whether the plaintiff proved the fact of damages in
these cases. The district court accepted the basic
methodology of the plaintiff in calculating base
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damages, namely, by multiplying the number of
missed payments by the amount of each payment. The
defendants claim that this approach to damages was
improper.

B. Standard of Review. The standard of
review on the question of whether damages were
proven in this case is for correction of errors at law.
Flom v. Stahly, 569 N.W.2d 135, 139 (Iowa 1997).

C. Positions of the Parties.

1. The defendants. The defendants argue
that PSFS 3 failed to prove damages arising from the
alleged breach of contract. With respect to damages,
the defendants emphasize that damages are limited to
those that are “foreseeable or reasonably contemplated
by the parties” when they entered into the agreement.
(Citing Kuehl v. Freeman Brothers Agency, Inc., 521
N.W.2d 714, 718 (Iowa 1994).) They note that damages
must be proven with “reasonable certainty.” Dopheide
v. Schoeppner, 163 N.W.2d 360, 367 (Iowa 1968).

The defendants proceed to project these general
principles against the record developed in the
bellwether cases. The defendants assert that PSFS 3
witnesses could not explain, for instance, when exactly
monthly payments were due under the contract. The
defendants note that the software program used to
compute damages was a program designed to manage
leases and not equipment finance agreements.
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Further, the defendants observe that while NCMIC
had software that could calculate amortization
schedules for each contract, no such calculations were
produced. Thus, the defendants argue that while the
payments consisted of both principal and interest,
PSFS 3 failed to provide a calculation allocating the
payments. According to the defendants, the mere proof
of missing contractual payments does not amount to a
prima facie case of damages.

The defendants assert that the damages
awarded by the district court—a simple calculation of
unpaid monthly payments multiplied by the amount of
each payment—was inconsistent with the default
clause in the finance agreement. The default provision
states: “If You default, We may require that You pay
1) all past due amounts under this Lease, and 2) all
future amounts owed for the unexpired term,
discounted at the rate 6% per annum.”

The defendants claim that future amounts
“owed for the unexpired term” can only refer to future
principal amounts. Because the future principal
amounts due under each finance agreement have not
been calculated, the defendants claim damages in
these cases cannot be calculated.

2. The plaintiff. The plaintiff responds that
the basic starting point for the calculation of damages
in this case is a simple calculation of the amount of the
monthly payment multiplied by the number of missed
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payments. The plaintiff asserts that a commonplace
measure of damages is to put the plaintiff in the place
he or she would have occupied had the contract been
performed. Aurora Bus. Park Assocs., L.P. v. Michael
Albert, Inc., 548 N.W.2d 153, 157 (Iowa 1996) (en
banc). Further, the parties expressly contracted for the
acceleration of balances and the remedy of payment of
all amounts that the plaintiff would have received
under the contract. Parties are generally free to
provide for their own remedies for breach of contract.
Wolfe, 795 N.W.2d at 77.

D. Discussion. On this issue, we agree with
the plaintiff. The contract itself called for a number of
payments over a period of years in a specific amount.
Providing the plaintiff with the payment it was
entitled to if the contract had been honored is an
appropriate approach to damages in this case. See
Aurora Bus. Park Assocs., L.P., 548 N.W.2d at 157.

Further, the parties expressly agreed to this
remedial provision in the contract. The argument of
the defendants that the plaintiff failed to prove
damages is without merit.

VII. Unconscionability of Default
Interest Rate.

A. Introduction. Under Paragraph 9 of the
finance agreements, the defendants agreed to pay
interest on all past due amounts at the rate of 1.5%
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per month or the highest amount permitted by law.
The defendants attack this provision as
unconscionable under Iowa Code section 554.13108(1).

B. Standard of Review. Unconscionability
is a question of law and is subject to review for
correction of errors at law. See Iowa Code

§ 554.2302(1); Casey v. Lupkes, 286 N.W.2d 204,
207 (Iowa 1979).

C. Positions of the Parties.

1. The defendants. The defendants assert
that the damages calculation imposed by the district
court included approximately an 8.99% per annum
undisclosed nondefault interest rate arising from the
finance agreement and an additional 18% per annum
penalty for late payment. According to the defendants,
the total default interest rate was thus 26.99% per
annum not including any late fees.

The defendants assert that under Iowa law, the
propriety of awarding default interest is subject to
review by the court. Carson Grain & Implement, Inc.
v. Dirks, 460 N.W.2d 483, 486 (Iowa Ct. App. 1990).
According to the defendants, the default interest rate
must amount to an appropriate liquidated damages
provision and not a penalty. By accelerating the
monthly payments after default which included the
undisclosed 8.99% interest rate, and then adding an
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additional 18% interest rate, the defendants have
obtained an unlawful double recovery.

In the alternative, the defendants claim that
default interest may be recovered only after
accelerating the debt. The defendants claim PSFS 3
accelerated the principal amounts only by filing suit
and that, as a result, any interest penalty should arise
only as of the month following the filing of the action.
But because the interest rate was not disclosed in the
finance agreements, and no amortization schedule was
provided, it is not possible to know the real amount of
total interest if the 18% default penalty is imposed.
Because the damages calculation is speculative, the
defendants ask that the default interest portion of the
final judgments be stricken as an unenforceable
penalty under Iowa law.

2. The plaintiff. The plaintiff responds by
arguing that there is nothing unlawful about an
acceleration clause. On the issue of triggering
acceleration, the plaintiff states there is no
requirement that the creditor take action to accelerate
the amount due. Aurora Bus. Park Assocs., L.P., 548
N.W.2d at 154. Once the actions were filed, according
the plaintiff, the future payments were accelerated.

The plaintiff points out that the parties agreed
to an 18% default interest. The plaintiff notes that the
defendants have been in default for ten years and that
the plaintiff has been burdened by the need to track
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the defaulted accounts as impaired assets, monitor
their status, and monitor the defendants’ ability to
pay. The plaintiff further notes that Iowa courts have
long upheld an increased rate of interest upon default.
See Fed. Land Bank of Omaha v. Wilmarth, 218 Iowa
339, 343, 252 N.W. 507, 510 (1934); see also In re
Johnston, No. 03–03495S, 2004 WL 3019472, at *2, *7
(Bankr. N.D. Iowa Dec. 20, 2004). The plaintiffs claim
that default interest rates of 18% or higher are
standard in the equipment finance industry. See Sec.
State Bank v. Soults Farms, Inc., No. 03–0494, 2004
WL 792673, at *4 (Iowa Ct. App. Apr. 14, 2004). The
plaintiff claims that in Wolfe, the court held a
substantially similar agreement was not
unconscionable. 795 N.W.2d at 80–81.

D. Discussion. On this issue, we look first
to the contractual terms. The parties agreed that in
the event of a default, there would be an acceleration
of all the amounts due, discounted by 6% per year on
future payments. Upon that amount, the parties
agreed that a default interest rate of 18% per year
would apply. Certainly, in a business contract, a
presumption arises that the agreement of the parties
on financial terms is enforceable.

A party must climb a tall hill to establish that a
term of a business agreement is unconscionable. In
order to be unconscionable, a provision must be such
that no person in his or her right senses “would make
[it] on the one hand, and . . . no honest and fair
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[person] would accept [it] on the other.” Smith v.
Harrison, 325 N.W.2d 92, 94 (Iowa 1982) (quoting
Casey, 286 N.W.2d at 207). As noted in Wolfe, factors
to be considered include “assent, unfair surprise,
notice, disparity of bargaining power, and substantive
unfairness.” 795 N.W.2d at 80 (quoting C & J
Fertilizer, Inc. v. Allied Mut. Ins., 227 N.W.2d 169, 181
(Iowa 1975) (en banc). The doctrine of
unconscionability is an extreme one. It is not available
to rescue a party from a bad bargain. Wolfe, 795
N.W.2d at 80; Smith, 325 N.W.2d at 94.

We find nothing in the record, either
procedurally or substantively, to support a claim that
the default interest rate meets the demanding
standards of unconscionability. We note that a number
of other courts have upheld 18% interest rates in a
variety of contexts. See Cheshire Mortg. Serv., Inc. v.
Montes, 612 A.2d 1130, 1135–38 (Conn. 1992)
(determining an 18% interest in real estate contract
was not unconscionable); In re White River
Conservancy Dist. v. Commonwealth of Eng’gs, Inc.,
575 N.E.2d 1011, 1017 (Ind. Ct. App. 1991)
(determining 18% interest rate not unconscionable).
We also note that while the finance agreement also
provides for a late fee on unpaid balances, the plaintiff
did not seek to enforce that provision in this
proceeding.

The defendants claim that the plaintiff is
collecting “double interest” because the payments
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made to them are, in fact, a combination of interest
and principal. We do not find that this theory makes
the 18% default interest rate unconscionable.
Defendants cite Carson Grain & Implement, Inc. v.
Dirks, 460 N.W.2d 483. But Carson Grain is plainly
distinguishable. In Carson Grain, the court
determined that it would not apply both the default
rate of 18% interest and the statutory rate of
judgments. Id. at 486. We do not face this kind of
double interest situation here.

VIII. Award of Attorney Fees.

The defendants suggest that the district court
erred in determining PSFS 3 was entitled to an award
of attorney fees. According to the defendants, there
was no proof at trial that PSFS 3 paid any attorney
fees and that PSFS 3 has no obligation to indemnify
NCMIC for attorney fees that it may have incurred in
connection with the litigation.

While the district court did enter an attorney
fees order in the two bellwether cases, those matters
have been resolved and their appeals dismissed. With
respect to the other cases, the district court has not
entered a court order on that issue. Once the district
court rules, the question of attorney fees is separately
appealable. Iowa R. App. P. 6.103(2) (“A final order or
judgment on an application for attorney fees entered
after the final order or judgment in the underlying
action is separately appealable.”).
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IX. Conclusion.

For the above reasons, we affirm the district
court’s rulings and judgments.

AFFIRMED.
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APPENDIX B ---- ORDER OF THE SUPREME
COURT OF IOWA DENYING MOTION FOR
REHEARING, ENTERED AUGUST 25, 2021

IN THE SUPREME COURT OF IOWA

No. 19–0514

Polk County No. LACL114226 
Polk County No. LACL116236 
Polk County No. LACL117211

PETITION FOR REHEARING DENIED

PSFS 3 CORPORATION,
Plaintiffs-Appellees,

vs.

MICHAEL P. SEIDMAN, D.D.S., P.C. d/b/a DENTAL
ASSOCIATES OF CAPE COD and MICHAEL P.
SEIDMAN, Individually, et al., Defendants -
Appellants.

After consideration by this court, the petition for
rehearing in the above-captioned case is hereby
overruled and denied.
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State of Iowa Courts

Case Number Case Title
19-0514 PSFS 3 Corp. v. Seidman

So Ordered

Susan Larson Christensen, Chief
Justice

Electronically signed on 2021-08-25 16:09:29



Appendix C

70a

APPENDIX C — EXEMPLAR FINAL JUDGMENT
OF THE IOWA DISTRICT COURT FOR POLK
COUNTY, ENTERED MARCH 26, 2019

IN THE IOWA DISTRICT COURT FOR POLK
COUNTY

PROFESSIONAL SOLUTIONS FINANCIAL
SERVICES, a division of NCMIC FINANCE

CORPORATION 
and PSFS 3 CORPORATION,

Plaintiffs,

vs.

MICHAEL P. SEIDMAN, D.D.S., P.C. dba
DENTAL ASSOCIATES OF CAPE COD and
MICHAEL P. SEIDMAN, Individually (being
all those Defendants listed on the schedule

hereto) BRICAN AMERICA, INC.,

Defendants.

Consol. Case Nos. LACL114226, LACL116236, and
LACL117211

vs. 

ROBERT M. SCHWAN, et al.,
Defendants.
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Case No. LACL117325
JUDGMENT ENTRY AND ORDER

I. PROCEDURAL HISTORY

On April 20, 2010, PSFS 3 Corporation filed a
Petition at Law against Defendants ROBERT M.
SCHWAN, DMD, and ROBERT M. SCHWAN,
individually, alleging breach of written contract. Case
No. LACL117325 was consolidated into Case No.
LACL114226. On October 12, 2017, Plaintiff filed a
Renewed Motion for Summary Judgment applicable to
approximately 380 “Three-Column” finance agreement
cases, of which this case is one. Defendants resisted
that motion.

On November 22, 2017, the parties stipulated
and the Court ordered that the Court’s findings and
conclusions for the two trials set for December 11,
2017, would be binding on all other parties in the
Three-Column consolidated cases. On December 11
and 12, 2017, the parties conducted trials in those two
cases.

On April 9, 2018 the Court entered an Order
granting Plaintiff’s Renewed Motion for Summary
Judgment and otherwise in favor of Plaintiff on the
issues presented at the trials. On May 17, 2018, PSFS
3 filed a Motion to Enforce the Stipulation
memorialized in the Court’s order of November 22,
2017, indicating the payments still owing from
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Defendants in this case. On December 14, 2018, the
Court granted Plaintiff’s Motion to Enforce.

II. JUDGMENT

Based on the Court’s April 9, 2018, Order and
the Plaintiff’s Motion filed on May 17, 2018, the Court
finds Plaintiff PSFS 3 Corporation is entitled to
judgment against Defendants ROBERT M. SCHWAN,
DMD, and ROBERT M. SCHWAN, jointly and
severally, for breach of a written contract, and should
be awarded contractual damages and interest. The
contract breached by Defendants required 60 monthly
payments of $508.00, plus tax.   Defendants failed to
make 45 of the payments, which leaves an unpaid
balance of $22,860.00.

PSFS 3 Corporation is awarded judgment for all
remaining unpaid monthly payments in the amount of
$22,860.00; default interest on that contract balance at
the rate of 18% from the date of the filing of the
Petition, April 20, 2010, through this date of judgment,
and at 18% annum thereafter pursuant to Iowa Code
Section 668.13(2) as the rate expressed in the written
agreement; and court costs.

So Ordered
Scott D. Rosenberg, District
Court Judge, Fifth Judicial
District of Iowa
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APPENDIX D — RULING AND ORDER ON
PLAINTIFF’S AND DEFENDANTS’ MOTION
FOR SUMMARY JUDGMENT OF THE IOWA
DISTRICT COURT FOR POLK COUNTY,
ENTERED APRIL 9, 2018

IN THE IOWA DISTRICT COURT FOR POLK
COUNTY

CASE NOS. 
LACL116236, 
LACL114226 
LACL117211 

(CONSOLIDATED)

PROFESSIONAL SOLUTIONS FINANCIAL
SERVICES, A DIVISION OF NCMIC FINANCE
CORPORATION,

Plaintiff/Counterclaim Defendants,

vs.

MICHAEL P. SEIDMAN, D.D.S., P.C. dba DENTAL
ASSOCIATES OF CAPE COD, and MICHAEL P.
SEIDMAN, Individually,

Defendants/Counterclaim Plaintiffs.

and
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BRICAN AMERICA, INC., a Florida
Corporation, et al,

Additional Counterclaim Defendants,

RULING AND ORDER ON PLAINTIFFS’ AND
DEFENDANTS’ MOTIONS FOR SUMMARY
JUDGMENT

These consolidated cases were before the Court
on November 21, 2017, for a contested hearing on both
the Plaintiffs’ and the Defendants’ Motions for
Summary Judgment and again on December 21, 2017
for a contested trial. The parties were present by their
respective counsel. The Court, having considered the
motions, the testimony and exhibits, the oral
arguments of counsel, the entire court file including
briefs, exhibits, affidavits, and otherwise being duly
advised in the premises, finds as follows:

FACTS

These cases before the Court have a long history going
back more than seven years. Litigation has been
taking place both in Florida and in the state of Iowa.
As far as the Florida litigation concerning these
matters, all litigation has been completed. However, as
to the cases in Iowa, there are numerous cases filed
which remain open. The Court, in this ruling, will
address the cases known as “the three-column cases.”
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Previously, this Court denied the Plaintiffs’ Motion for
Summary Judgment against the consolidated group of
Defendants who entered into the three-column finance
agreements at issue in this case. The finance
agreements refer to these Defendants as the “lessees”.
The Plaintiffs will be referred to as “NCMIC” or
Plaintiffs.

On August 4, 2017, the Court denied the Motion
for Summary Judgment filed by the Plaintiffs. In this
renewed Motion for Summary Judgment, the Court
reconsiders all the issues previously presented to the
Court and any and all new issues now presented by
both parties. In addition, the Court also considers the
Defendants’ Motion for Summary Judgment.

The Court will attempt to be brief in its
background facts and proceedings as the parties are
well aware of the background and history of these
cases and the procedures and rulings which have
emanated both from Florida and from Iowa.

These cases involve a series of commercial
financial transactions otherwise known as “leases” in
which the Defendants obtained a multimedia display
system, Exhibeo Systems, which consisted of a
computer, monitor, and software produced by a
company known as Brican. Brican arranged for the
lessees or Defendants to obtain financing for these
systems from NCMIC. The Exhibeo Systems were
delivered directly to the lessees. NCMIC paid the
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purchase price for the systems in exchange for the
lessees’ promises to make 60 monthly payments to
NCMIC. These promises were contained in written
finance agreements, all of which were similar, if not
exact, in form, wording and structure. These
agreements included what are known as “hell-or-high
water” provisions as well as integration provisions and
provisions for the applicable law controlling any
disputes regarding the agreements.

The “hell-or-high water” provision is essentially
a provision in a finance agreement or lease agreement
in which the lessee makes an unconditional promise to
make the lease payments “come hell or high water”
upon the acceptance of a leased property. (See Great
America Leasing Corp. v. Star Photo Lab, Inc., 672
N.W.2d 502, 504-505 (Iowa Court of Appeals 2003).
Such “hell or high water” clauses are enforceable in
Iowa. C&J Vantage Leasing Co. v. Wolfe, 795 N.W.2d
65 (Iowa 2011).

Under the transactions for the leasing of the
Exhibeo Systems, the Defendants first signed purchase
agreements with Brican under which they agreed to
acquire the Exhibeo Systems at a cost of
approximately $22,000 per unit. The Defendants then
entered into an equipment lease finance agreement
with NCMIC. NCMIC agreed to finance the
Defendants’ purchases of the Exhibeo Systems in
exchange for fixed monthly payments. When the
lessees or Defendants acquired the equipment, they
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then entered into advertising or marketing agreements
with Brican. A company related to Brican, Viso Lasik
Medspas, agreed to pay for advertising on the display
systems to offset most of the monthly finance
payments the lessees would owe to NCMIC.

There were two versions of the finance
agreements. One was a “three-column” lease that was
issued directly to the Defendants by NCMIC. The
other was a “one-column” lease that was issued by
Brican and then later assigned to NCMIC. The Court
addresses only the three-column finance agreements in
this ruling.

The “hell or high water” clauses in the finance
agreements appeared in the preamble, and the other
one appeared in large letters in the first paragraph of
the finance agreement. The “hell or high water”
clauses require that each Defendant or lessee satisfy
his or her payment obligations under the fixed term of
the finance agreement. The “hell or high water”
clauses required the Defendants upon signing the
agreement to be unconditionally obligated to make all
payments due under the agreement. The Defendants
were also prevented from withholding, setting off, or
reducing payments for any reason including for lack of
performance or defects in the equipment provided.

Importantly, the finance agreements also
contained integration clauses providing that the
agreements constituted the entire agreement between
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NCMIC and the Defendants.

The three-column finance agreements were used
primarily between July 2005 and October 2008. In late
2009 the lessees began to cease making the monthly
payments and went into default pursuant to the
finance agreements. On March 30, 2010, NCMIC
formed PSFS3 Corporation (hereinafter referred to as
“PSFS3”) as a wholly owned subsidiary of NCMIC.
Thereafter, NCMIC assigned all the three-column
finance agreements to PSFS3. The assignment of the
three-column finance agreements to PSFS3 also
provided a forum selection clause in the agreements
which provided that PSFS3 could file lawsuits against
the lessee Defendants in Polk County, Iowa District
Court.

In an earlier ruling, the Iowa District Court in
and for Polk County, Iowa, through the Honorable
Judge Michael Huppert ruled that these assignments
were valid and it provided Iowa jurisdiction over the
agreements. The Defendants’ Interlocutory Appeal on
this issue was denied.

Meanwhile, on or about March 3, 2010, a group
of Brican customers filed a complaint in the United
States Circuit Court for the 11th Judicial District in
and for Miami-Dade County.  (The “Wigdor” action).
NCMIC petitioned for removal of the complaint on
May 18, 2010, which was granted and the case was
transferred to the United States District Court for the
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Southern District of Florida.

On March 16, 2010, a larger group of Brican
customers filed a complaint in the district court in an
action known as the “Blauzvern” action.” Both these
actions sought a ruling declaring that the finance
agreements were unenforceable on various grounds.
On August 12, 2010, the Wigdor and Blauzvern actions
were consolidated along with several other actions.
These consolidated cases were then transferred to the
U.S. District Court for the Southern District of Florida. 
(Designated the “MDL” actions.)

In 2013 the Plaintiff moved for summary
judgment in the Florida court. On January 22, 2014,
the Florida federal court granted summary judgment
in NCMIC’s favor regarding the enforceability of all
three-column finance agreements. However, the
Florida court concluded that a different outcome may
ultimately be reached with regard to those lessees who
had entered into the one-column finance agreements.

In the Florida litigation in the United States
District Court, the Defendants were divided into two
groups, the Blauzvern group and the Wigdor group.
The U.S. District Court in Florida entered an omnibus
order on the parties’ cross-motions for summary
judgment resolving certain issues between the parties
on August 1, 2013.

On May 7, 2015, the U.S. District Court in
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Florida entered judgments pursuant to the omnibus
order and the order granting NCMIC and PSFS3’s
motions for summary judgment. The judgments
allowed NCMIC, which included PSFS3, to fully
enforce the terms of the financing agreements against
the Defendants subject only to defenses unique to
individual Plaintiffs that were not and could not have
been asserted within the scope of the common
questions of law or fact presented in the action. (See
Plaintiffs’ Exhibit 5, 6 and 7.) The ruling in the U.S.
District Court in Florida was affirmed by the United
States Court of Appeals for the 11th Circuit on
November 22, 2016. NCMIC Finance Corporation
assigned its interests and rights to payment on all the
finance agreements to PSFS3. (See Plaintiffs’ Exhibit
No. 1.)

The evidence presented at the consolidated trial
on December 21, 2017 offered little additional
information not already presented and found without
much dispute to exist in fact as set out above. In short,
no genuine issues of fact were further presented. The
evidence was insufficient to show that there was a
forgery of signatures upon any of the agreements at
issue. In addition, even if such a forgery had occurred
the acceptance of the systems and equipment by the
Defendants is undeniable. Such usage of the systems
and equipment show an affirmative adoption of the
agreements.

SCOPE OF REVIEW
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Rule 1.981 of the Iowa Rules of Civil Procedure
governs motions for summary judgment. Rule 1.981(3)
commands the court grant the motion if the movant
shows “there is no genuine issue as to any material
fact and that the moving party is entitled to judgment
as a matter of law.” Iowa R. Civ. P. 1.981(3); Luana
Sav. Bank v. Pro-Build Holdings, Inc., 856 N.W.2d
892, 895 (Iowa 2014). Summary judgment is
appropriate if the dispute is over the legal
consequences of undisputed facts. Wallace v. Des
Moines Indep. Cmty. Sch. Dist. Bd. of Dirs., 754
N.W.2d 854, 857 (Iowa 2008).

In assessing a motion for summary judgment,
the judge considers whether “the pleadings,
depositions, answers to interrogatories, admissions on
file, together with the affidavits, if any, show that
there is no genuine issue as to any material fact.” Iowa
R. Civ. P. 1.981(3); see Wright v. Am. Cyanamid Co.,
599 N.W.2d 668, 670 (Iowa 1999). Only facts which
affect the outcome of the case, taking into account the
applicable law, are considered material. Parish v.
Jumpking, Inc., 719 N.W.2d 540, 543 (Iowa 2006). “An
issue of fact is ‘genuine’ if the evidence is such that a
reasonable finder of fact could return a verdict or
decision for the nonmoving party.” Id. In the context of
a motion for summary judgment, “[t]he evidence is
viewed in the light most favorable to the nonmoving
party.” Id.
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Initially, the moving party has the burden of
showing the lack of a genuine issue of material fact. Id.
at 542–43. This assertion must be supported by
evidence that would be admissible at trial. Iowa R.
Civ. P. 1.981(5); Pitts v. Farm Bureau Life Ins. Co., 818
N.W.2d 91, 96–97 (Iowa 2012). Once the moving party
has met this burden, the nonmoving party must
respond by pointing to specific facts which show the
existence of a genuine dispute of material fact. Iowa R.
Civ. P. 1.981(5); Hlubeck v. Pelecky, 701 N.W.2d 93,
95–96 (Iowa 2005).

ANALYSIS

In addition to the Plaintiff’s motion for
summary judgment the three column Defendants filed
a Motion for Summary Judgment asserting the
affirmative defenses of statute of frauds and usury.
The Court also heard this motion at the same time it
heard the Plaintiffs’ Motion for Summary Judgment.
In the Defendants’ motion, the Defendants first state
that the Iowa Statute of Frauds has been violated in
that the Plaintiffs did not adhere to Section 535.17, the
Code of Iowa, regarding the requirements of credit
agreements. The applicable portions of Section 535.17,
the Code of Iowa, are as follows:

1. A credit agreement is not enforceable in
contract law by way of action or defense
by any party unless a writing exists
which contains all of the material terms
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of the agreement and is signed by the
party against whom enforcement is
sought …

5. For purposes of this section, unless the
context otherwise requires: . . .

c. “Credit Agreement” means any
contract made or acquired by a lender to
loan money, finance any transaction, or
otherwise extend credit for any purpose,
and includes all of the terms of the
contract. “Credit Agreement” does not
mean a contract to loan money, finance a
transaction, or otherwise extend credit by
means of or pursuant to a credit card, as
defined in Section 537.1301, subsection
16, or pursuant to open-end credit, as
defined in Section 537.1301 subsection
29, or pursuant to a home equity line of
credit, as defined in Section 535.10,
whether the loan, financing, or credit is
for consumer or business purposes or a
consumer Rental purchase agreement as
defined in Section 537.3604, subsection 8. 
. . .

6. This Section shall be interpreted and
apply purposefully to ensure that
contract actions and defenses on credit
agreements are supported by clear and
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certain written proof of the terms of such
agreements to protect against fraud and
to enhance the clear and predictable
understanding of rights and duties under
credit agreements.

7. This Section entirely displaces principals
or common law in equity that would
make or recognize exceptions to or
otherwise limit or dilute the force and
effect of its provisions concerning the
enforcement in contract law of credit
agreements or modifications of credit
agreements. However, this Section does
not displace any additional or other
requirements of contract law, which shall
continue to apply, with respect to the
making of enforceable contracts,
including the requirement of
consideration or other basis of validation.

In regard to usury the Defendants cite Section
535.2, the Code of Iowa, in their motion for summary
judgment. The significant portions of Section 535.2 are
as follows:
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1. Except as provided in Subsection 2, the
rate of interest shall be be five cents on
the hundred by the year in the following
cases, unless the parties shall agree in
writing for the payment of interest at a
rate not exceeding the rate permitted by
Subsection 3: . . .

2.a. The following persons may agree in
writing to pay any rate of interest, and a
person so agreeing in writing shall not
plead or interpose the claim or defense of
usury in any action or proceeding, and
the person agreeing to receive the
interest is not subject to any penalty or
forfeiture for agreeing to receive or for
receiving the interest: . . .

(5) A person borrowing money or
obtaining credit for business . . .
purposes, . . . as used in this
paragraph, . . . “business purpose”
includes, but not is limited to, a
commercial, service, or industrial
enterprise carried on for profit and
in investment activity.

The Defendants point out that no rate of
interest was stated in the financing agreements.
Because of the absence of the price term, the
Defendants argue there was no ability to calculate the
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rate of interest. Thus, the Defendants argue there is
no agreement in writing to pay any rate of interest.
Therefore, it is the Defendants’ view that the contracts
violate the usury statute as not containing these terms
in writing and, therefore, are unenforceable.

The Defendants’ Motion for Summary Judgment
regarding the finance agreements suggests that the
agreements were loan transactions rather than “lease
transactions.” The finance agreements entered into by
the Defendants clearly are not true leases. Neither are
they loan transactions.

The financial agreements in these cases are
similar to those financial agreements reviewed by the
Iowa Supreme Court in C&J Vantage Leasing Co. v.
Wolfe, 795 N.W.2d 65 (Iowa 2011). In applying the test
used by the Iowa Supreme Court to the financial
agreements in this case these financial agreements are
a sale with a security interest and not a lease or a
finance lease. C&J Vantage Leasing Co. v. Wolfe, 795
N.W.2d 65, 73-75 (Iowa 2011).

Accordingly, the argument of the Defendants
that the agreements in question are governed by
Section 535.17, the Code of Iowa, fails. First, the
finance agreements in question in this matter do state
the subject matter, the total price of the contract, the
payment terms, and the duration. Therefore,
consistent with Wolfe, the finance agreements comply
with Section 535.17, the Code of Iowa. The Defendants
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argue that since the price of the underlying equipment
must be disclosed so that the Defendants could have
calculated interest rate, Sections535.17 applies.
However, in reviewing Wolfe there appears to be no
requirement by the Iowa Supreme Court that the cost
of the underlying equipment be disclosed. No
disclosure of the cost of the equipment or price of the
equipment existed in the agreements that the Iowa
Supreme Court examined in Wolfe. The finance
agreements do not violate Sections 535.17, the Code of
Iowa.

In addition, the Defendants argue that pursuant
to Section 535.17(1) that the financial agreements are
credit agreements and are therefore not enforceable
unless a writing exists which contains all the material
terms also fails. The Iowa Supreme Court held in
Wolfe that the interest rate is not a material term
required to be contained in a credit agreement. See
C&J Advantage Leasing Co. v. Wolfe, 795 N.W.2d 65,
82 (Iowa 2011). There was no requirement in Section
535.17(1) that requires that the interest rate must be
listed separate from the total payment required under
the agreement.

Further, the Defendants’ statute of frauds
argument which is based on the percentage finance
rate not being disclosed in the finance agreement also
fails. The finance agreements in this case are similar
to those examined by the Iowa Supreme Court in
Wolfe. The lease or financial agreements between the
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parties in this case was for a “business purpose,” and
therefore fell within the business purpose exception in
Section 535.2(2)(a)(5), the Code of Iowa. Therefore, any
rate of interest could be charged by the finance
company.

The finance agreements in the case at bar
contain the same material terms as the finance
agreements that the Iowa Supreme Court reviewed in
Wolfe. The Iowa Supreme Court found in examining all
the facts, terms and circumstances that the use of the
equipment in Wolfe fell within the business exception
contained in Section 535.2(2)(a)(5), the Code of Iowa.
The same result applies in the case at bar. The
business purpose exception is applicable to the finance
agreements in this case and, therefore, there is no
violation of Section 535.2, the Code of Iowa.

All the material terms required were contained
in the finance agreements in these cases. The fact that
the finance rate is not disclosed in the finance
agreements is not a valid reason to find them invalid
or unenforceable. As pointed out by the Iowa Supreme
Court in the Wolfe case cited above, the finance rate
does not need to be included in the commercial
financing agreement. C&J Vantage Leasing Co. v.
Wolfe, 795 N.W.2d 65, 82 (Iowa 2011). The failure to
disclose an interest rate used to calculate the total
payments in the finance agreements in this case also
does not defeat or make invalid the finance
agreements. Again, because the finance agreements
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were for a “business purpose”, it fell within the
business purpose exception contained in Section
535.2(2)(a)(5), the Code of Iowa.

In sum, the finance agreements at issue in these
cases involving the three-column type comply with
Iowa law and are enforceable. Further, there is no
genuine issue of any material fact in these cases. The
finance agreements are enforceable and valid, the facts
and circumstances show that the Defendants failed to
pay according to the finance agreements, and,
therefore, the Defendants are in default.

The individual affirmative defenses filed by
Jeffrey R. Mellom and Gary D. Goberville fail due to a
lack of sufficient evidence. The Court can find no
competent evidence of a forgery of these individuals’
signatures on any document at issue.

CONCLUSION AND ORDER

Pursuant to the Court’s ruling, the Plaintiffs’
Motion for Summary Judgment on the three-column
case Defendants is hereby sustained. In addition, the
Court finds that the evidence adduced at trial in these
matters further demonstrates that the Defendants
breached the agreements at issue and are liable for the
damages sustained by the Plaintiff.

IT IS THE ORDER OF THE COURT that the
Plaintiff shall provide to the Court on or before May
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18, 2018, a proposed judgment entry and order in
regard to the three-column case Defendants upon
which summary judgment and judgment upon trial
has been granted.

It is further found by the Court at this time that
the Defendants’ Motion for Summary Judgment is
hereby denied for the reasons as stated above.

State of Iowa Courts

Type: OTHER ORDER

Case Number Case Title
LACL114226 PROFESSIONAL SOLUTIONS

F I N A N C I A L  V S  L A R R Y
BURNSIDE DDS ETAL

So Ordered

Scott D. Rosenberg, District Court
Judge, Fifth Judicial District of
Iowa

Electronically signed on 2018-04-09 09:03:23 page 13
of 13
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APPENDIX E — OPINION OF THE UNITED
STATES COURT OF APPEALS FOR THE
ELEVENTH CIRCUIT, FILED NOVEMBER 22,
2016

UNITED STATES COURT OF APPEALS 
FOR THE ELEVENTH CIRCUIT

No. 15-11999

Stephen G. BLANK, a Florida professional association,
Roarke Miller, 
Jeffrey Klein, 
Duey Handy, 
Kenneth Dodson, et al., 

Plaintiffs–Appellees,

Peter M. Blauzvern DDS PC, 
a New York professional corporation, et al., 

Consol Plaintiffs,

versus

NCMIC FINANCE CORPORATION, 
doing business as Professional Solutions Financial
Services, an Iowa corporation authorized to do
business in Florida, 
PSFS 3 Corporation, an Iowa Corporation,

Defendants–Appellants,
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Brican America, Inc., 
a Florida corporation, et al., 

Consol Defendants.

No. 15-12000

In Re: Brican America LLC Equipment Lease
Litigation.

Stephen G. Blank DDS, PA 
a Florida professional association, 
Roarke Miller, 
Jeffrey Klein, 
Duey Handy, 
Kenneth Dodson, 
Fredrick Cloninger, 
Erick Gray, 
Janiene Gresla, 
Paul Mormon, 
Robert Heinrich, et al., 

Plaintiffs–Appellants,

versus

NCMIC Finance Corporation, 
PSFS 3 Corporation, 
an Iowa Corporation, 

Defendants–Appellees.
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No. 15-12570

Steven Anhalt, 
Alan Baribeau, 
Sandra Barker, 
Mario Barrera, 
Bethaney Brenner, 
Fred Buettner, 
Edward Busch, 
Fredrick Cloninger, 
Aaron Collins, 
Keith Colwell, 
Daniel Del Castillo, et al., 

Plaintiffs–Appellants,

Peter M. Blauzvern DDS PC, 
a New York professional corporation, et al., 

Consol Plaintiffs,

versus

Brican America, Inc., 
a Florida corporation, et al., 

Consol Defendants,

NCMIC Finance Corporation, 
doing business as Professional Solutions Financial
Services, an Iowa corporation authorized to do
business in Florida, 
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PSFS 3 Corporation, 
an Iowa Corporation, 

Defendants–Appellees.

Appeal from the United States District Court for the
Southern District of Florida

No. 10-MD-02183-PAS
Hon. Patricia A. Seitz, Judge

Decided November 22, 2016

Before ED CARNES, Chief Judge, TJOFLAT, Circuit
Judge, and TITUS,1 District Judge.

PER CURIAM:

The plaintiffs in this case, more than a thousand
doctors and/or their offices, sued NCMIC Finance
Corporation and PSFS 3 Corporation (collectively,
“NCMIC”). Pursuing various legal theories, the
plaintiffs sought to void equipment leases that
required them to make monthly payments to NCMIC.
 

The plaintiffs fell into one of two groups,
depending on the type of lease agreement they signed.
There were (1) “three-column plaintiffs” who entered
leases directly with NCMIC and (2) “one-column

1Honorable Roger W. Titus, United States District Judge
for the District of Maryland sitting by designation.
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plaintiffs” who entered leases with a separate entity,
which then assigned the leases to NCMIC. Before trial,
in two separate orders, the district court granted
summary judgment to NCMIC and against the
three-column plaintiffs, but allowed the one-column
plaintiffs to proceed to trial. After two successive
bench trials, the district court entered final judgment
against NCMIC and to fourteen representative
one-column plaintiffs on some, but not all, of their
claims. 

Because the district court entered final
judgments on less than all claims and parties, it
certified its judgments for appeal under Federal Rule
of Civil Procedure 54(b). The three-column plaintiffs
then appealed the district court’s pre-trial grant of
summary judgment against them, while NCMIC
appealed the district court’s post-trial entry of final
judgment against it. Those appeals have been
consolidated. 

After reviewing the record, hearing oral
argument, and reading the parties’ briefs, we affirm
the district court’s two final judgments against the
three-column plaintiffs based on its Omnibus Order on
Cross Motions for Summary Judgment on the “Jugular
Issue” and its Order Granting in Part and Denying in
Part NCMIC’s Motion for Summary Judgment. We
likewise affirm the district court’s final judgment in
favor of fourteen one-column plaintiffs based on its
Amended Findings of Fact and Conclusions of Law and
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its Amended Supplemental Findings of Fact and
Conclusions of Law. We offer a few additional
comments to what the district court said. 

First, NCMIC contends that the district court
decided an issue without giving the parties fair notice
that it would do so. Specifically, the court found that
NCMIC had failed to show its holder-in-due-course
status under Florida law and NCMIC claims that it
did not know that would be an issue at trial. In the
parties’ joint pretrial statement, however, NCMIC
agreed that one “issue of fact which remain[s] to be
litigated at trial” was “[w]hether NCMIC is a
holder-in-due course,” and that “NCMIC has the
burden of proof to establish that it was a
holder-in-due-course.” Based on those stipulations,
NCMIC’s argument that it was unaware its
holder-in-due-course status would be an issue at trial
is baseless. 

Second, a single plaintiff, Dr. Steven E. Wigdor,
contends that the district court erred in failing to
consider his affidavit about what type of marketing
agreement he signed. In December 2013 Dr. Wigdor
filed an affidavit in which he swore that he signed one
version of a marketing agreement with NCMIC.
Sometime later, after the district court had already
held a hearing on the summary judgment motions and
prohibited the parties from presenting new arguments,
NCMIC announced that it would release certain
plaintiffs who had signed a different version of the
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marketing agreement from any remaining obligations
under their leases with NCMIC. It was only at that
point, in January 2014, that Dr. Wigdor submitted a
revised affidavit stating that he had really signed the
version of the marketing agreement encompassed by
NCMIC’s release. The district court refused to consider
the updated affidavit. 

We review the district court’s decision to not
consider untimely filings for an abuse of discretion.
Young v. City of Palm Bay, 358 F.3d 859, 863–64 (11th
Cir. 2004). The only reason Dr. Wigdor offers for
untimely filing the second affidavit, which was
inconsistent with his first one, is that the type of
marketing agreement he signed “became relevant”
only after NCMIC agreed to release parties who had
signed the other version. In other words, he believed it
was not relevant to provide an accurate representation
to the district court until providing an accurate
representation personally benefitted him. Under those
facts, the district court did not abuse its discretion in
failing to consider Dr. Wigdor’s untimely affidavit. 

AFFIRMED.
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APPENDIX F — JUDGMENT OF THE UNITED
STATES DISTRICT COURT FOR THE
SOUTHERN DISTRICT OF FLORIDA, ENTERED
NOVEMBER 22, 2016

UNITED STATES DISTRICT COURT SOUTHERN
DISTRICT OF FLORIDA

Case No. 10-md-02183-PAS

IN RE: Brican America LLC Equipment Lease
Litigation

Final Judgment Against Three-column
Blauzvern Plaintiffs

Pursuant to the Omnibus Order on
Cross-Motions for Summary Judgment on the
“Jugular” Issue [DE-413] and the Order Granting in
Part and Denying in Part NCMIC’s Motion for
Summary Judgment [DE-509], final judgment as to
the claims asserted in the Blauzvern Third Amended
Complaint [DE-464] is

ENTERED as follows:

1) On Count I (Declaratory Relief), in favor
of Defendants NCMIC Finance Corporation and PSFS
3 Corporation and against the Plaintiffs listed on the
attached 14-page schedule. NCMIC may fully enforce
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the terms of these Financing Agreements against these
Plaintiffs, subject only to defenses unique to individual
Plaintiffs that were not and could not have been
asserted within the scope of the common questions of
law or fact presented in this action.

2) On Count IV (Injunctive Relief and
Money Damages for Violation of Florida's Deceptive
and Unfair Trade Practice Act, and Other States'
Applicable Little FTC Acts), in favor of Defendants
NCMIC Finance Corporation  and  PSFS 3 Corporation
and against the Plaintiffs listed on the attached
14-page schedule. These claims are DISMISSED
WITH PREJUDICE.

DONE AND ORDERED in Miami, Florida, this
7TH  day of May, 2015.

Patricia A. Seitz
United States District Judge

[The 14-page schedule attached to the end of this
judgment is not reproduced herein. The schedule
contained 431 rows of information about the Blauzvern
Plaintiffs, each containing 14 columns of data. All of
the Petitioners are named in that schedule.]
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APPENDIX G — ORDER OF THE UNITED
STATES DISTRICT COURT FOR THE
SOUTHERN DISTRICT OF FLORIDA, ENTERED
DECEMBER 6, 2010

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

IN RE: BRICAN AMERICA LLC EQUIPMENT
LEASE LITIGATION

CASE NO. 10-md-02183-PAS

Signed 12/06/2010

Omnibus Order on Procedural Motions and
Motions to Strike Portions of Blauzvern

Complaint

Patricia A. Seitz, United States District Judge

THIS MATTER is before the Court on the
Motions To Transfer [Case No 10-cv-20782, DE-12;
Case No. 10-cv-21608, DE-10], Motions To Stay [Case
No 10-cv-20782, DE-50; Case No. 10-cv-21608, DE-38],
the Motion To Enjoin [Case No. 10-cv-21608, DE-41]
related state court proceedings in Iowa and the
Motions To Strike [Case No. 10-cv-20782, DE-13,
DE-16]. As discussed at the December 2, 2010 Status
Conference, and for the reasons provided below, the
Motions To Transfer, Stay this action and Enjoin the
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Iowa state court actions will all be denied. The Motion
To Strike the jury demand from the Blauzvern
Complaint will be granted, but the Motion To Strike
references to the Optical Technologies action from that
Complaint will be denied.
 

1. Motions To Transfer
a. Background Facts

The Court assumes the Parties have knowledge
of the underlying allegations such that it only needs to
address the allegations and background facts bearing
directly on the legal issues that the Court must
resolve. In these actions, Plaintiffs claim they were
victimized by a scheme in which they agreed to
purchase from Brican LLC or Brican America, Inc.
(“Brican Inc.”) (collectively “Brican”), through an
installment sales or loan agreement labeled as a
financing lease (“Equipment Agreements”), a flat
screen television, a computer, and software
(collectively “Display System”) used to display
advertising in the office of each Plaintiff. Though the
total fair market value of each  Display System was
$3,500, Plaintiffs agreed to pay approximately $30,000
over the life of the Equipment Agreements to use the
System. Plaintiffs claim they were induced into
entering the Equipment Agreements by Brican’s
representations that Plaintiffs could purchase the
systems for effectively no cost. Brican proposed that
one of its related companies would pay Plaintiffs,
under a simultaneously-executed marketing or
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advertising agreement (“Marketing Agreement”), a
sum of money almost equal to the monthly lease
payments Plaintiffs had to pay under Equipment
Agreements for advertising the services offered by the
related entity on the Display Systems. 

Because Brican and its related companies did
not have adequate funding to make payments to
Plaintiffs under the Marketing Agreements, Brican
entered into a financing arrangement with NCMIC
(doing business under the name Professional Solutions
Financial Services (“PSFS”)) whereby NCMIC would
become the lessor under the Equipment Agreements in
return for making a lump sum payment of $24,000 to
Brican for each Equipment Agreement. As a result,
NCMIC ultimately wound up being the lessor for the
vast majority of the Equipment Agreements.1

However, some Plaintiffs signed Equipment
Agreements in which Brican Inc. was identified as the

1At some point, Brican Inc. began to assign some of the
Brican Agreement to Brican Financial Services, which is a Florida
corporation. Defendants do not appear to contest that venue for
cases involving Agreements assigned to Brican Financial Services
and the Court need not address proper venue for the small
number of Plaintiffs who executed an Equipment Agreement that
was transferred to Brican Financial Services. Six of the Wigdor
plaintiffs entered a Brican Agreement that was assigned to Brican
Financial Services.
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lessor (“Brican Agreements”)2 and NCMIC became the
lessor under the Brican Agreement through an
assignment, while others signed Agreements directly
with PSFS where PSFS was identified as the lessor
(“PSFS Agreements”).3 

The Brican Agreements were formatted in a
“single-column” style and contained the following
provision:

13. GOVERNING LAW, CONSENT TO
JURISDICTION AND VENUE OF
LITIGATION AND WAIVER OF
JURY RIGHTS: You agree this lease is
to be performed in Dade County, Florida
and this Lease will be governed by the
laws of the State of Florida. You consent
to personal jurisdiction and venue in the
State or Federal Court located in Miami,
Dade County, Florida.... If this Lease is
assigned by Lessor, You consent to
personal jurisdiction and venue in the
State or Federal Court located where the
Assignee’s Corporate Headquarters is

2There are 48 individual and business entity Wigdor
Plaintiffs who entered into a Brican Agreement that was assigned
to NCMIC.

3There are 90 individual and business entity Wigdor
Plaintiffs who entered into a PSFS Agreement.
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located. This is known as a floating
forum selection clause and You agree
that this is done knowingly and
voluntarily and is an essential term to
Assignee’s willingness to take an
assignment of this Lease....

(Case No. 10-cv-21608, DE-1-3 at page 98) (emphasis
added). Pursuant to Brican and NCMIC’s financing
arrangement, Brican Inc. assigned the Brican
Agreements over to PSFS as a standard practice after
the Plaintiffs executed those Agreements, thereby
triggering the floating forum-selection provision
through which Plaintiffs consented to jurisdiction and
venue in the state where NCMIC/PSFS’s corporate
headquarters is located, Iowa.

PSFS Agreements, on the other hand, were
formatted in a “three-column” style and contained a
choice-of-law and forum-selection provision different
than the provision in the Brican Agreements:

13. GOVERNING LAW, CONSENT TO
JURISDICTION AND VENUE OF
LITIGATION. This lease and each
Schedule shall be governed by the
internal laws for the state in which
Lessor’s or Lessor’s assignee’s principal
corporate officers are located. IF THIS
IS ASSIGNED, YOU AGREE THAT
ANY DISPUTE ARISING UNDER OR
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RELATED TO THIS LEASE WILL BE
ADJUDICATED IN THE FEDERAL
OR STATE COURT WHERE THE
A S S I G N E E ' S  C O R P O R A T E
HEADQUARTERS IS LOCATED AND
WILL BE GOVERNED BY THE LAW
OF THAT STATE. YOU HEREBY
C O N S E N T  T O  P E R S O N A L
JURISDICTION AND VENUE IN
THAT COURT AND WAIVE ANY
RIGHT TO TRANSFER VENUE.

(Wigdor, DE-1-3 at page 54) (emphasis in original).
Because NCMIC was supposed to administer the
Equipment Agreements under their financing
arrangement with Brican Inc., NCMIC had no reason
to assign the PSFS Agreements. Thus, until the
Plaintiffs began filing lawsuits, the floating
forum-selection provision in the PSFS Agreements was
never triggered.4 However, on March 30, 2010, NCMIC
created a company called PSFS 3, and began assigning
the PSFS Agreements (and some of the Brican
Agreements) over to PSFS 3 the next day. (See Case
No. 10-cv-21608, DE-41 at pages 2 and 3). NCMIC does
not dispute that it created PSFS 3 solely for the
purpose of assigning Leases to trigger the
forum-selection provision in the Leases. NCMIC moves

4The Wigdor class action was filed in Florida state court
on March 3, 2010. The Blauvzern class action was filed on March
16, 2010.
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to transfer these actions, claiming that the
forum-selection clauses require adjudication of the
litigation in Iowa in light of the transfers of all of the
Equipment Agreements to an Iowa corporation (either
NCMIC or PSFS 3).
 

b. Analysis

The Court will deny the motion to transfer.
First, NCMIC incorrectly argues that the floating
forum-selection clause in the Brican Agreements
requires transfer of the actions in which Plaintiffs
executed a Brican Agreement. The Brican Agreements
only provide that Plaintiffs “consent to personal
jurisdiction and venue” in Iowa, not that they must
bring an action in Iowa. In other words, the
forum-selection clauses in the Brican Agreements are
“permissive,” not “mandatory,” see Land-Cellular Corp.
v. Zokaites, 2006 WL 3039964, at *6 (S.D. Fla. Sep. 26,
2006) (clause stating that debtor “irrevocably submits
and consents to the jurisdiction” of a Pennsylvania
state court is permissive, not mandatory), and do not
require Plaintiffs to file their suit in Iowa. See Florida
Polk Cty. v. Prison Health Servs., Inc., 170 F.3d 1081,
1084 n.8 (11th Cir. 1999) (federal courts are only to
enforce “those clauses that unambiguously designate
the forum in which the parties must enforce their
rights under the contract”). As a result, Plaintiffs who
executed Brican Agreements had a right to assert their
claims in this venue, and Court will not transfer
actions brought by Plaintiffs who executed those
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Agreements. 

Second, even though the floating forum-selection
clause in the PSFS Agreements are mandatory, see,
e.g., Wolfe v. Carefirst of Mayland, Inc., 2010 WL
1998290, at *4 (E.D. Tex. Apr. 27, 2010) (provision
saying that all actions arising out of policy “will be
brought and maintained” in Maryland is mandatory);
JP Morgan Chase Bank, N.A. v. Coverall No. Am., Inc.,
2009 WL 1531779, at *3 (N.D. Ohio June 1, 2009)
(provisions stating that disputes arising out of contract
“will be brought” in New Jersey is mandatory), the
Court is not compelled to adhere to those
forum-selection clauses and will not do so given the
circumstances surrounding the assignments of the
PSFS Agreements. In determining whether the
forum-selection clause in the PSFS Agreements should
be given effect and/or the actions should be
transferred, the Court is governed by 28 U.S.C.
1404(a). See Stewart Organization, Inc. v. Ricoh Corp.,
487 U.S. 22, 32 (1988). 

Even if a forum-selection clause is enforceable
and mandatory, a Court is not required to transfer the
actions if it can refuse to do so in accordance with
§ 1404(a). See Stewart, 487 U.S. at 30 (“It is
conceivable in a particular case, for example, that ... a
district court acting under § 1404(a) would refuse to
transfer a case notwithstanding the counterweight of
a forum-selection clause, whereas the coordinate state
rule might dictate the opposite result.”). However, the
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presence of a forum-selection clause “will be a
significant factor that figures centrally into the district
court’s calculus” in deciding whether to transfer. Id. at
29. Additionally, in the Eleventh Circuit, the “venue
mandated by a choice of forum clause rarely will be
outweighed by other 1404(a) factors.” In re Ricoh, 870
F.2d 570, 573 (11th Cir. 1989). When a motion under
§ 1404(a) “seeks to enforce a valid, reasonable choice of
forum clause, the opponent bears the burden of
persuading the court that the contractual forum is
sufficiently inconvenient to justify retention of the
dispute.” Id. 

Here, Plaintiffs who executed the PSFS
Agreements have satisfied their burden of establishing
this is a “rare” case where the Court should decline to
enforce a mandatory forum-selection clause because
they have shown that a transfer would clearly
contravene “the interest of justice.” The Blauzvern and
Wigdor Plaintiffs filed their action before the
Agreements were assigned, and it would be inequitable
to allow Defendants to shop the actions to another
forum simply by assigning the Leases after the lawsuit
is filed. NCMIC has also presented no facts giving rise
to a belief that Iowa is a more convenient forum than
Florida, especially given that the Brican corporate and
individual Defendants all reside in Florida and all
Brican documents are located here. Finally, NCMIC
informed the MDL Panel of the existence of the
floating forum-selection clauses, and the MDL Panel
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still sent the cases to Florida.5 Because the MDL Panel
has already expended resources in deciding where
these actions should be litigated and the clauses in the
PSFS Agreements are being triggered belatedly for the
purposes of forum shopping, the Motion To Transfer
will also be denied as to the cases involving PSFS
Agreements. 

2. Motion To Enjoin Iowa State Court
Actions

Plaintiffs move to enjoin a veritable avalanche
of breach of contract actions (over nine-hundred) that
NCMIC and PSFS 3 brought in Iowa state court
against the Plaintiffs for breach of the Equipment
Agreements after the Blauzvern and Wigdor actions
were filed. The defendants in the state court actions
(who are Plaintiffs in this action) moved shortly
thereafter to dismiss the state court actions for lack of
personal jurisdiction or, in the alternative, to stay the
actions in light of the litigation before this Court. The
motions were consolidated in front of one judge, the
Honorable Michael D. Huppert. Judge Huppert denied
the motions to dismiss for lack of jurisdiction,
concluding that the forum-selection provisions in

5Although the Patel action was not filed until April 12,
2010, that action involves less than 30 plaintiffs and the MDL
Panel has already decided to transfer it to this Court. Accordingly,
the Court sees no reason to treat that action differently than the
Blauzvern and Wigdor actions.
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which defendants acceded to jurisdiction in Iowa in the
assigned Brican and PSFS Agreements were not
unreasonable, unjust or brought about through fraud.

However, Judge Huppert granted in-part the
defendants’ motion for a stay. First, he concluded that
a stay was appropriate for all of the cases arising from
Brican Agreements (which have a Florida choice-of-law
provision) because this MDL action “is the only forum
to afford all parties ‘complete relief.’ ” (Case No.
10-cv-21608, DE-41-2 at page 18). Nevertheless, he
denied the request to stay actions involving disputes
over PSFS Agreements because those actions involve
efforts by Iowa corporations to enforce contracts in
which it was agreed (post-assignment) that Iowa
would be the forum jurisdiction and Iowa law would
apply. 

Plaintiffs claim this Court can enjoin further
prosecution of the Iowa state court actions under the
All Writs Act, 28 U.S.C. § 1651, which provides that
federal courts may “issue all writs necessary or
appropriate in aid of their respective jurisdictions.”
While the Anti-Injunction Act, 28 U.S.C. § 2283,
prohibits federal courts from enjoining state court
proceedings, it provides a commensurate exception for
injunctions issued “where necessary in aid of [a federal
court’s] jurisdiction, or to protect or effectuate its
judgments.” See also, Burr & Forman v. Blair, 470
F.3d 1019, 1026 (11th Cir. 2006) (the All Writs Act and
the Anti-Injunction Act “work in conjunction to enable
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a federal court to exercise its jurisdiction and enforce
its judgments and, at the same time, limit the court’s
ability to interfere with state court proceedings”). To
issue an injunction halting a state court proceeding,
the injunction must fall within one of the
Anti-Injunction Act’s exceptions, id. at 1028, which in
this case can only be the exception for injunctions that
are “necessary in aid of [the Court’s] jurisdiction.” 

The Eleventh Circuit Court of Appeals has
stated that a federal court ordinarily “may issue an
injunction ‘in aid of its jurisdiction’ in only two
circumstances (which do not apply here): (1) where the
district court has exclusive jurisdiction over the action
because it has been removed from state court; or, (2)
where the state court entertains an in rem action
involving a res over which the district court has been
exercising jurisdiction in an in rem action.” In re Ford
Motor Co., 471 F.3d 1233, 1251 (11th Cir. 2006).
However, the Court of Appeals has also acknowledged
a third “complex multi-state litigation” exception
enabling a district court to enjoin a state court
proceeding in aid of its jurisdiction when it has
retained jurisdiction over complex, in personam
lawsuits. In re Ford Motor Co., 471 F.3d 1233, 1251
(11th Cir. 2006). “The threat to the federal court’s
jurisdiction posed by parallel state court actions is
particularly significant where there are conditional
class certifications and impending settlements in
federal actions.” In re Diet Drugs, 282 F.3d 220, 236
(3rd Cir. 2002). 
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Nevertheless, an injunction is not “necessary in
aid of a federal court’s jurisdiction when the same
claim is being pursued simultaneously in a state court
proceeding.” Blair, 470 F.3d at 1029. In other words,
“[t]he simple fact that litigation involving the same
issues is occurring concurrently in another forum does
not sufficiently threaten the court’s jurisdiction as to
warrant an injunction under [the All Writs] Act.” Klay
v. United Healthgroup, Inc., 376 F.3d 1092, 1103-04
(11th Cir. 2004). In the complex multi-state litigation
context, federal courts will enjoin the prosecution of
parallel state proceedings only when they find that
substantial resources have been invested in the
complex federal litigation such that a parallel state
court action would “disrupt the orderly resolution of
the federal litigation.”6 In re Diet Drugs, 282 F.3d at
236; see also Wesch v. Folson, 6 F.3d 1465, 1470 (11th
Cir. 1993) (federal court had already entered final
judgment adopting redistricting plan before similar
state court action was filed); Battle v. Liberty Nat'l Life
Ins. Co., 877 F.2d 877, 882 (11th Cir. 1989) (enjoining
three state court plaintiffs from pursuing claims
substantially similar to claims settled by final
judgment in federal antitrust class action lawsuit). 

6“In several cases, courts have analogized complex
litigation cases to actions in rem. As one court reasons, ‘the
district court has before it a class action proceeding so far
advanced that it was the virtual equivalent of a res over which the
district judge required full control.’ ” In re Diet Drugs, 282 F.3d at
235 n. 12 (quotation omitted).
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Here, the Court has not yet issued any orders or
judgments that it needs to protect from interference.
Accordingly, not only is Plaintiffs’ motion moot as to
Iowa state court actions involving Brican Agreements
(which have all been stayed), but is premature as to
the actions involving PSFS Agreements. Right now,
those actions are simply parallel actions to this
nascent federal action, and circumstances warranting
an injunction do not yet exist. The Motion To Enjoin
will be denied without prejudice. 

3. Motion To Stay In Light of
Bankruptcy Proceedings

NCMIC and PSFS 3 have filed a motion to stay
the entire action in light of the bankruptcy proceedings
initiated against Brican LLC. They argue that while a
non-debtor co-defendant is generally not entitled under
11 U.S.C. § 362(a) to a stay of proceedings, a stay can
occur under “unusual circumstances” such as when “a
judgment against the third-party defendant will in
effect be a judgment or finding against the debtor.”
Cases outside of the Eleventh Circuit do say that a
stay may be extended to a debtor where “action taken
against the non-bankrupt party would inevitably have
an adverse impact on property of the bankrupt estate.”
In re 48th Street Steakhouse, Inc., 835 F.2d 427, 431
(2d Cir. 1987).

However, NCMIC and PSFS 3 admit in their
Motion To Stay that they have “made it abundantly
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clear that there is no identity of interests between
Brican and NCMIC.” (Case No. 10-cv-21608, DE-38 at
page 9) (emphasis in original). Though the “unusual
circumstances” exception is meant to apply “where a
non-bankrupt codefendant is entitled to absolute
indemnification by the debtor,” Duval v. Gleason, 1990
U.S. Dist. LEXIS 18398, at *10 (N.D. Cal. Oct. 19,
1990), NCMIC has not demonstrated that it would be
entitled to any kind of indemnification by Brican LLC
or that Brican LLC possesses any property that would
be impacted by a judgment against NCMIC. Moreover,
the chief case upon which NCMIC relies states that a
stay is not warranted “where the debtor and [the
non-debtor] are joint tortfeasors or where the
non-debtor’s liability rests upon his own breach of
duty.” A.H. Robins Co. v. Piccinin, 788 F.2d 994, 999
(4th Cir. 1986). In this case, because Plaintiffs allege
that NCMIC and the Brican group of Defendants are
joint tortfeasors, the “unusual circumstances”
exception is inapplicable. As a result, NCMIC’s motion
to stay will also be denied. 

4. Blauzvern Motions To Strike

Finally, because resolving the two Motions To
Strike filed in Blauzvern will help Plaintiffs refine
their pleadings, the Court also will address those
Motions. The Motion To Strike the jury trial demand
in the Blauzvern Complaint will be granted in light of
the jury waiver provisions in the contracts at issue in
this case, and Plaintiffs shall not include a jury
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demand in any future iterations of their complaints.
However, as discussed at the Status Conference,
Plaintiffs can reference the Optical Technologies
litigation in their complaint as the equipment
financing fraud at issue in that action is sufficiently
similar to the allegations in this action, and
sufficiently connected to Defendant Jean Francois
Vincens, that references to Optical Technologies are
not “immaterial” or “impertinent” under Fed. R. Civ. P.
12(f). The Motion To Strike references to Optical
Technologies will be denied. Accordingly, it is hereby
 

ORDERED THAT

(1) The Motions To Transfer [Case No
10-cv-20782, DE-12; Case No. 10-cv-21608, DE-10] are
DENIED.

(2) The Motions To Stay [Case No 10-cv-20782,
DE-50; Case No. 10-cv-21608, DE-38] are DENIED.

(3) The Motion To Enjoin [Case No. 10-cv-21608,
DE-41] is DENIED.

(4) The Motions To Strike references to Optical
Technologies [Case No. 10-cv-20782, DE-13] is
DENIED.

(5) The Motions To Strike the jury demand
[Case No. 10-cv-20782, DE-16] is GRANTED.
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DONE and ORDERED in Miami, Florida, this
6th day of December, 2010. 
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APPENDIX H — ORDER OF THE UNITED
STATES JUDICIAL PANEL ON MULTIDISTRICT
LITIGATION, ENTERED AUGUST 12, 2010

UNITED STATES JUDICIAL PANEL
on MULTIDISTRICT LITIGATION

IN RE: BRICAN AMERICA LLC EQUIPMENT
LEASE LITIGATION MDL No. 2183

TRANSFER ORDER

Before the entire Panel: Before the Panel is
a motion that encompasses two actions in the
Southern District of Florida and one action each in the
Central District of California and the District of New
Jersey as listed on Schedule A.1 Plaintiffs in one
Southern District of Florida action (Wigdor) move,
pursuant to 28 U.S.C. § 1407, for coordinated or
consolidated pretrial proceedings of these actions in
the Southern District of Florida.

All moving and responding parties agree upon
centralization under Section 1407 but disagree upon
the appropriate choice for transferee district. Plaintiffs

1The parties have notified the Panel of a related action
pending in the Northern District of Georgia. This action and any
other related actions are potential tag-along actions. See Rules 7.4
and 7.5, R.P.J.P.M.L., 199 F.R.D. 425, 435-36 (2001).
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in the other Southern District of Florida action
encompassed by the motion support centralization in
the Southern District of Florida. Defendant Brican
America LLC and its related entities and owners
(collectively Brican)2 also agree with the motion for
centralization in the Southern District of Florida.

Plaintiffs in the Central District of California
action support centralization but suggest the Central
District of California as the transferee district or
excluding the California subclass claims brought under
California law from centralized proceedings in any
other district. Defendants NCMIC Finance Corp. and
PSFS 3 Corp. (collectively NCMIC) support
centralization but propose the Northern District of
Iowa or the Southern District of Iowa as the transferee
district. In the alternative, these defendants ask the
Panel to defer its decision until the district courts have
ruled upon the pending motions to dismiss.

On the basis of the papers filed and hearing
session held, we find that these four actions involve
common questions of fact, and that centralization
under Section 1407 in the Southern District of Florida
will serve the convenience of the parties and witnesses
and promote the just and efficient conduct of this

2Brican America, Inc., Brican Financial Services, LLC,
JJR Investments, LLC, Viso Lasik Medspas, LLC, Viso Lasik
Medspas of Charlotte, LLC, Viso Lasik Medspas of San Antonio
LLC, Jean- Francois Vincens and Jacques Lemacon.
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litigation. Plaintiffs in the actions seek to represent
overlapping putative nationwide classes, and all
actions arise from the same equipment leasing scheme
and involve similar agreements. Specifically, the
putative class actions before the Panel arise from lease
agreements for a multi-media patient education
system that Brican marketed to medical and dental
professionals and for which NCMIC provided
financing.

Centralization under Section 1407 will
eliminate duplicative discovery; prevent inconsistent
pretrial rulings, particularly with respect to class
certification issues; and conserve the resources of the
parties, their counsel and the judiciary. Moreover, all
moving and responding parties agree upon
centralization for the most part. The fact that certain
claims in the Central District of California action are
brought under California law is not a compelling
reason to exclude those claims from centralized
proceedings where all claims arise from the same
underlying scheme.

We are persuaded that the Southern District of
Florida is an appropriate transferee forum for this
litigation. The Southern District of Florida has a nexus
to the actions given the presence of Brican in that
district, and centralization in this district has the
support of plaintiffs in both Southern District of
Florida actions as well as the Brican defendants.
Centralization in this district also permits the Panel to
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assign the litigation to a judge who is presiding over
both Southern District of Florida actions, is an
experienced transferee judge who has presided over a
multidistrict litigation to its completion and is
currently overseeing only one such docket.

IT IS THEREFORE ORDERED that, pursuant
to 28 U.S.C. § 1407, the actions listed on Schedule A
and pending outside the Southern District of Florida
are transferred to the Southern District of Florida and,
with the consent of that court, assigned to the
Honorable Patricia A. Seitz for coordinated or
consolidated pretrial proceedings with the actions in
that district.

PANEL ON MULTIDISTRICT LITIGATION
John G. Heyburn II

Chairman

Robert L. Miller, Jr. Kathryn H. Vratil
David R. Hansen W. Royal Furgeson, Jr.
 Frank C. Damrell, Jr. Barbara S. Jones
 
IN RE: BRICAN AMERICA LLC EQUIPMENT
LEASE LITIGATION MDL No. 2183

SCHEDULE A

Central District of California

Vijay Patel, et al. v. NCMIC Finance Corp., et
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al., C.A. No. 8:10-453

Southern District of Florida

Peter M. Blauzvern DDS PC, et al. v. Brican
America, Inc., et al., C.A. No. 1:10-20782 
Steven Wigdor O.D., PA, et al. v. NCMIC
Finance Corp., et al., C.A. No. 1:10-21608

District of New Jersey

Dr. Frank Derienzo v. Brican America, LLC, et
al., C.A. No. 2:10-1173






