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Justice Beth Baker Aeliveréd the Obinion of the Court.

I Jory Russell Strizich and Kaleb Daniels burglarizeci a cabin near Wolf Creek,
qutana, in December 2016. A Lewis and Clark County jury convicted Strizich of '
aggravated burglary, criminal trespass to property, and criminal possession of dangerous
drugs. He appeals, challenging the First Judicial District Court’s admission of flight
evidence and its jury instructions on the -mental state elements of the charged offenses.'
We affirm.

2 We consider the following restated issues on appeal.

1. Is Strizich entitled to a new trial because the District Court admitted evidence that
he fled from a rehabilitation center three weeks after the burglary?

2. Has Strizich demonstrated plain error in the District Court’s jury instructions to
which he did not object at trial?

FACTUAL AND PROCEDURAL BACKGROUND

93 On December 28, 2016, Marshall and Sonja Buus drm}e to their cabin near

Wolf Creek. ‘When théy pulled into the driveway, they discovered an unfamiliar

- Dod"e-Durange.—They—ebser—ved—l—i—ght—sromin—the-eabi-n—and-sus?ected—someone—had—bpeken
in.l The Buuses parked their vehicle énd saw Daniels and Strizich fleeing the cabin on foot.
Marshall ran after Daniels and caught ﬁp to him near the Durango. Reélizing that Daniels
was armed, Sonja ran to Marshall and handed him a pistol. Daniels and Marshall pointed

* their guns at each other and yelled while Sonja called 911. Strizich ran down the driveway

and hid behind some trees but returned to the Durango, ostensibly to “de-escalate the

situation” befween Marshall and Daniels. As Strizich approached, Marshall ﬁrec_i two

warning shots in his direction and shot Strizich in the leg. Daniels and Marshall then
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opened fire on each other as Strizich crawled away in the snow. The wounded Strizich

made his way to a nearby cabin owned by the Mayerniks and hid inside.

94  The Lewis and Clark County Sheriff’s Office -found Strizich at the Mayerniks’
cabin, arrested him, and transported him‘to St. Peter’s Hospital in Helena. Strizich
underwent surgery for a broken tibia and was taken to Elkhorn Healthcare and
Rehabilitation in Clancy. Whilé recovering at Elkhorn, Strizich learned that there was an
active arrest warrant for his participation in the burgléry. On January 21, 2017, Strizich
fled Elkhorn with assistance from three acquaintanées: William Lamere, a juvenile;
Jennifer Cabell; and Daniel Gonzalez. Lamere drove Strizich away from Elkhorn, while
Cabell and Gonzalez followed behind in a separate vehicle. Following a ﬁigh—speed chase,
Strizich again was/ téken into custody, and Lamere was charged with criminal
éndangerment in the Lewis and Clark County Youth Court.

95  In a separate trial, Daniels was convicted of attempted deliberate homicide,

aggravated burglary, and tampering with or fabricat—ing physical evidence. We affirmed

———————hisconviction—State-v—Daniels 2019-MT214;397-Mont-204;448-P-3d-5 1~

| 6 The day after the Buus burglary, Lewis and Clark County Sheriff’s officers searched
Strizich’s Durango. Inside they found two handguns in the front passenger’s seat; two cell
phones; a set of bolt cutters; a set of binoculars; a pair. of pliers; a glass pipe containing
methamphetaﬂline; and'a backpack containing ammunition, a butane t.orc‘h, and a box
cutter.

97 At Strizich’s trial, Marshall testified that during his §tandoff with Daniels he noticed

- Strizich walking up the driveway. Marshall yelled at Strizich to “stay the hell away,” but
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Strizich continued app;_oaching him. | Marshall testified that he did not ‘know whéther
Strizich was armed but saw something black sticking out of his back poéket. Marshall
claimed that Strizich continued approaching despite Marshall pointing his pistol toward
him. When Strizich got within five feet 0f him, Marshall fired two warning shots into the
ground, and Strizich stepped into one of the l))ullets-.

1]8l " The State presented pictures of the cabin aﬁer the burglary. Sonja Buus testified
that many of the Buuses’ belongings were out of place and that the cOndition of the cabin
was different from how she ieﬁ it. Sonja said someone had opened the cupboards, closets,
and nightstand drawers, removed the vacuum from the hallway closet, unplugged the

television, and left a pile of the Buuses’ items, including a fuel canister, ammunition, and

torches, on the kitchen island. The State’s pictures showed a stack of the Buuses’ guns by

the back door of the cabin and a hammer and bolt cutters that did not belong to them. The
State also presented pictures captured by the Buuses’ game camera. Lewis and Clark

County Detective William Pandis identified Daniels and Strizich in these images and

test-iﬂed—that—they—were—photographed—walking—awa;yﬂfrom—the-cabin-at_approximately
2:12 p.m. bn' Décember 28, 2016. |

99  The State introduced evidence pertaining to the Mayernik cabin as well. Dale
Mayemik testified that someone broke in througﬁ the lwindow, ransacked the medicine
cabinet, and lit a fire in the fireplace. Among other items, Dale discovered a silver belt
‘buckle while cleaning his ca\bin. Kelsey Lippert, a resident of Carter, Montana, latef
testiﬁed that the belt buckle was stolen from him along with his truck approximately one

month before the Buus burglary. He recognized the belt buckle because. of its unique
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design—it depicts the Montana Grizzlies logo and the number “42,” which was Lippert’s
jersey number when he played football for the Grizzlies.

910 The State éalled several witnesses to Strizich’s escape from Elkhorn. On the first
day of trial, defense counsel Brian Norcross made Ithe following objection outside the
presence of the jury:

MR. NORCROSS: In terms of the fleeing from Elkhorn, I’m going to object
to that. That’s not a listed offense, he’s not charged with escape. So it has
nothing to do with the burglary that he’s alleged to have committed. It
is . .. other acts that the State is trying to bring in simply to establish that my"
client is a bad person or that he was fleeing from a crime.

The State responded that the evidence was relevant to show consciousness of guilt.
Norcross argued that Strizich’s escape did not show consciousness of guilt because Strizich
Jeft Elkhorn “three weeks after” the alleged offense. The court overruled the objection:

THE COURT: The Court believes that the evidence with respect to -
Mr. Strizich’s fleeing from the Elkhorn facility is relevant because it tends to
show consciousness of guilt and therefore tends to prove the commission of
the crimes charged and the defendant’s responsibility for it. Rule 404(b), as
the Montana Supreme Court has indicated in these situations, as to other
crimes does not apply, and that’s State versus Moore, 254 Mont. 241.

So-the-Court-made-its-ruling—Mr—Norcross;-you-have-made-your

record. Is there anything else you want to put on the record?

MR. NORCROSS: I guess, Judge, what I want to put on the record is that all
the cases cited by the State involve flight immediately after the commission
of the crime. This was not flight after the commission of a crime, it was three

‘weeks later. . .. [S]o I'm just going to preserve my objection to that as well
just for the record. '

911  Atithe end of the third day of trial, the State notified the court that it planned to move
for judicial notice of Lamere’s youth court dispositional order the following' day.

Defense counsel again objected:



MR. NORCROSS: I think I can make the objection now; Judge, that this isa

-- Mr. Strizich was a passenger, was not a driver, was not charged with any

offense related to any high-speed chase, anything in the vehicle or anything

else. If the State wants to say that this individual committed a crime going

on a high-speed chase, I think it’s not relevant to the charge Mr. Strizich is

facing now. '
912  Elena Applin, a certified nursing assistant for Elkhorn, testified that Strizich left the
rehabilitation center through a window after two people visited him on January 21, 2017.
Lewis and Clark County Sheriff’s Deputies Greg Holmlund and Joshua Schmidt testified
that Lamere led officers on a high-speed chase on Interstate 15 after he picked Strizich up
from Elkhorn. Holmlund reported that he drove 90 to 95 miles an hour to keep up with
Lamere. Schmidt testified that Lamere reached speeds “in excess of 135 miles an hour” ‘
before eventually crashing on Recreation Road outside Wolf Creek. Holmlund also
reported that a second vehicle, occupied by Cabell and Gonzalez, followed Lamere closely,
ostensibly attempting to block the officers from reaching Lamere’s vehicle. Officers

arrested Lamere and Strizich after they crashed, but Cabell and Gonzalez escaped. Lamere

later admitted to the crime of criminal endangerment in youth court.

913  The State then moved the court to take judicial notice of Lamere’s dispositional
order from youth court:

MR. GALLAGHER: Your Honor, I move the Court [to] take judicial notice
of the petition and the dispositional order in cause DJ 2017-1 in the Youth
Court of this district.

THE COURT: I believe that Deputy Schmidt, along with Deputy Holmlund
provided that necessary background.
Mr. Norcross?



MR. NORCROSS: Again, Judge, I totally object to the introduction of any
of this into evidence. So I have I think my continuing objection to that.

The court then took judicial notice of Lamere’s youth court dispositional order pursuant to
M. R. Evid. 201(d):

THE COURT: [Alt this time the Court is going to notify you that it has taken
judicial notice of cause number DJ 2017-1, in the matter of William Lamere
.. Mr. Lamere admitted to the offense of criminal endangerment in that on
or about January 21, 2017, at approximately 6:46 p.m., he knowingly
engaged in conduct that created a substantial risk of death or serious bodily
injury to another when he was observed driving a silver Honda four-door
passenger car with a male in the passenger seat in excess of 135 miles an
hour northbound on Interstate 15 through the Sieben Flats area while being
pursued by law enforcement vehicles who had their lights on. After he exited
the interstate highway onto Recreation Road driving 65 miles an hour, he lost
control of the car and spun into a snowbank. .
You are further instructed, ladies and gentlemen that you may, but
are not required to, accept as conclusive any fact judicially noticed.

914  Strizich testified that he did not plan to burglarize the Buuses’ cabin. He elaimed
that on December 28, 2016, he planned to get “out of town for the day.” He met Daniels
in Great Falls, and they decided to drive to Holter Lake in Strizich’s Durango. En route,

Daniels convinced Strizich to drive to the Wolf Creek area. Somewhere on

Little Wolf Creek Road, Strizich realized the Durango was low on gas, end he and Daniels
searched for a nearby cabin toﬂpurchase fuel and ask for directions. Strizich testified that
they stopped at the Buuses’ cabin becaﬁse they saw fresh tire tracks in the sno;w, and
believed someone would be home. Strizich said he gave Daniels $1 0. and told him to ‘buy
gas from the cabin’s occupants and get directions te the nearest gas station. When Daniels

did not return to the car, Strizich walked over to the cabin and saw Daniels burglarizing it.



Strizich claimed that he entered the cabin “to talk sense into” Daniels and, while arguing

with him, the Buuses arrived.
15  Strizich also tried to explain the items found in his Durango and the cabins. He
testified that the backpack and all otﬁer items bélonged_ to Daniels, except for the bolt

cutters, the binoculars, and the glass pipe. Strizich maintained that, before leaving

Great Falls, he drove Daniels to his car so that Daniels cquld retrieve some of his

belongings. Striziéh claimed that he saw Daniels grab a coat and a backpack out of his car
. but “didn’t see eveMMng because [ﬁe] wasn’t‘ paying exact attentiqn.” As Daniels wgis
moving things from his car into Strizich’s Durango, Striz;ch saw a set of bolt cutters that
he previously lent Dapiels and ésked him to “throw them in [Strizich’s] vehicle” if “he was
done with them.” He also testified that he did not see Daniels bring anyfirearms or
arnmuniti‘on and that he believed the officers removed those items frofn Daniels’s backpack

during their search. Strizich further testified that he did not steal Lippert’s belt buckle but

that he bought it for $35 through Facebook’s online marketplace.

ﬁ{-lé—TJae—juxty—found—Str-i-zieh—gui‘lty—of—ag-gr-avated—buﬁg-lary,-or-iminal@ssess-ion of
dé.ngerous drugs, and criminal trespass to proPeI’ty. The District Courf sentenced him to
sixty years in the Montana State Prisén with fifteen years suspended.

STANDARDS OF REVIEW
- 917 A district court has broad discretion in determining the admissibility of evidence,
and we review its rulings for abuse of discretion. Daley v. Burlington Northern Santa Fe
Ry., 2018 MT 197, 9 3, 392 Mont. 311, 425 P.3d 669 (citation omitted). “An abuse of

discretion occurs when the district court acts.arbitrarily or unreasonably, resulting in
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| substantial injustice.” State v. Holland, 2019 MT 128, 4 8, 396 Mont. 94, 443 P.3d 519
(citation omitted). | |

918 We review a trial court’s jury instfuctions for abuse of discretion.
State v. Dobrowski, 2016 MT 261, § 6, 385 Mont. 179, 382 P.3d 490 (citation omitted).
We consider whether “the instructions, as a whole, ﬁxlly and fairly instruct the jury on the
law applicable to the case.” Dobrowski, § 6 (citationlomitte'd). District courts have
“broad discr_etion wheﬁ instructing a jury, and reversible error occurs only if the jury
~ instructions prejudicially affect the defendant’s substantial rights.” State v. Ring,
2014 MT 49, 9 13, 374 Mont. 109, 321 P.Bd 800 (citation omitted).

919  Generally, we do not review issues raised for the first time on appeal. State v. Favel,
A2015 MT 336, q 13, 381 Mont. 472, 362 P.3d 1126. When a defendant’s fundamental
rights are at stake, we may choolse, nonetheless, to invbke plain-error review where failing
to review the claimed error may result in a manifest miscarriage of justice, leave unsettled

 the question of the fundamental fairness of the proceedings, or compromise the integrity of

the—judicial-process— Favel,—9§-13(citation—omitted).— Weinvoke—plain-errorreview

“sparingly, on a case-by-case basis.” State v. Johns, 2019 MT 292, 21, 398 Mont. 152,
454 P.3d 692 (citation omitted).
DISCUSSION

920 1. Is Strizich entitled to a new trial because the District Court admitted evidence of
his flight from Elkhorn?

921  Strizich argues that the evidence of his escape from Elkhorn and the court’s related

judicial notice of Lamere’s youth court dispositional order were (1) irrelevant, in violation



of Rule 402, M. R. Evid.; (2) unfairly prejudicial and unnecessarily cumuiative, in violation
of Rule 403, M. R. Evid.; and (3) used as subsequent bad acts, in violation of Rule 404(b),
M. R. Evid.! |

22 State v. Moore, 254 qut..24l, 836 P.2d 604 (1992), resolvés Strizich’s last
contention. We held there that evidence of flight or concealment does. not violate
Rule 404(b) when admitted to prove consciousness of guilt. Moore, 254 Mont. 'at 245,
836 P.2d at 607; see also State v. Berosik, 1999 MT 238, §27, 296 Mont. 165, 988 P.2d 775
(“Rule 404(b), M. R. Evid.; does not appiy to evidence of consciousness of guilt.”). In
Moore, we re\;ersed the district court for excluding as subsequent bad acts evidence that
the defendant in a homicide case “cleaned blood from the camper, discardéd bullets and
carpet, covered and repaired bullet holes, [and] spilled battery acid . . . to cover or clean
material” in the days following the murder. Moore, 254 Mont. at 244-46,
836 P.2d at 606-07. Here, the State offered evidence of Strizich’s flight to show

consciousness of guilt. Pursuant to Moore, this evidence does not violate Rule 404(b), and

the District-Court-did-not-abuse-its-discretion-in-that-regard.—Therefore,-we-analyze the

flight evidence under the other Rules of Evidence Strizich raises.

I Strizich also makes a passing contention that judicial notice of Lamere’s youth court admission
violated his constitutional right to confront witnesses. -We have refused to consider a
Confrontation Clause argument raised for the first time on appeal. State v. Bonamarte,
2009 MT 243, § 16, 351 Mont. 419, 213 P.3d 457. Strizich did not raise this argument in the
District Court and therefore failed to preserve it for appeal. Regardless, non-testimonial evidence
does not trigger the Confrontation Clause. State v. Carter, 2005 MT 87, § 22-26, 326 Mont. 427,
114 P.3d 1001. Business and public records are not festimonial. Melendez-Diaz v. Mass.,

557 U.S. 305, 324, 129 S. Ct. 2527, 2539-40 (2009); accord City of Kalispell v. Omyer,
2016 MT 63, 9 24, 383 Mont. 19, 368 P.3d 1165. Lamere’s youth court dispositional order is a
public record that the trial judge read to the jury. It is not testlmomal and therefore did not trigger
the Confrontation Clause. |
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-a. Rule 402 -
123 Al relevaﬁt evidence is generally admissible; irrelevant evidence is not.
M. R. Evid. 402. Evidence is relevant if it tends “to make the existence of any fact that is
of consequence to the determination of the action more [or less] probable than it would be
without the evidence.” M. R Evid. 401. 'Flight evidence “is relevant because it tends to

show consciousness of guilt and therefore tends to prove the commission of the crime
. ) .

| charged and the defendant’s responsibility for. it.” Moore, 254 Mont. at 245,

836 P.2d at 607. “Flight or concealment may be considered by the jury as a circumstance

tending to prove the consciousness of guilt.” Moore, 254 Mont. at 245, 836 P.2d at 607

(citing State v. Walker, 148 Mont. 216, 224, 419 P.2d 300, 305 (1966)).

924  Strizich argues the evidence of flight from Elkhorn is not probative of his
consciousness of guilt because the escape was too attenuated from the charged offenses
arising from the burglary of the cabin. At trial, Strizich objected to the relevance of this

evidence on the ground that: “[I]t has nothing to do with the burglary that [Strizich is]

alleged to-have committed " Histrial counsel argued that the delay-between-the-date of the

burglary and Strizich’s escape from Elkhom distinguishes this case from cases where

evidence of immediate flight was relevant and admissible. Strizich takes up this same

argumenf on appeal.

25  “Flight ié an attempt to avoid arrest or prosecution.” State v. Burk, 234 Mont. 119,
122, 761 P.2d 825, 827 (1988) (emphasis in original) (citation omitted). The State
presented evidence in Burk that the defendant diséppeared on the date of his original trial

to avoid prosecution. Burk, 234 Mont. ai 122,761 P.2d at 8-27. The district court admitted
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this evidence as evidence of flight. Burk, 234 Mont. at 122, 761 P.2d at 827. Because of
the delay between the date of Burk’s offense and the date of the alleged “flight,” we
commented on the issue of immediacy:
In the instant case, immediacy is not an issue. Because it was several months -
after the arrest and charges that defendant disappeared, the inference that
defendant tried to escape arrest is negated. However, we are not convinced
that the evidence negates the possibility that defendant was trying to avoid
prosecution, since he disappeared on the day of trial. Thus, the immediacy
element is not at issue. It should be noted, however, that a defendant must
do more than merely fail to show up for the flight evidence to be proper.
Burk, 234 Mont. at 122-23, 761 P.2d at 827 (citations omitted) (emphasis added). We
observed that, because Burk’s failure to appear was coupled with an
“inherently unbelievable” story regarding his absence, “it [was] reasonable that a jury could
infer a consciousness of guilt.” Burk, 234 Mont. at 123, 761 P.2d at 827-28.
926  Strizich’s flight from Elkhorn was not isolated. He fled after learning there was an

arrest warrant issued in connection with the Buus burglary. Strizich testified, “I didn’t

want to go to jail, and I was just scared. I didn’t want to go to jail.” He acknowledged that

his ﬂig—ht—fffom—Elquom—was—pr-emed-i-tat;ed:—‘‘I—pl-amned—iia.m‘Y@u-knéw—,-l-had-some.fni-emdq

come down and get me out of there.” Strizich testified that he escaped through a window
with his friends’ assistance and then laid down iﬁ Lamere’s vehicle while Lamere led the
police on a high-speed chase. From this evidenée, | a jury reasonably could infer
consciousness of guilt. The length of time between the burglary and the flight is immatérial ,
because the evidepce is probative of Strizich’s desire to avoid legal responsibility for the

charged offense.

12



127 We conclude that the District Court did not abuse its -discretion by overruling
“Strizich’s Rule 402 relevance objections.
b. Rule 403

€28 Rule 103(a)(1), M. R. Evid,, requires “a timely objection . . . stating the specific
ground of the ,ijection.” See also Staté v. Baker, 2000 MT 367, 9 29, 302 Mont. 408,
15 P.3d 379. A trial court “'should-not be put in error when it was never given a chance to
rule on the specific objection.” Baker, § 29 (citation omitted). We additionally have been
clear that “a party may not raise new arguments or chang¢ his legal theory on appeal.”
State v. Bar-Jonah, 2004 MT 344,993, 324 Mont. 278, 102 P.3d 1229 (citation omitted).
When a party fails to make a specific, contemporaneous objection at trial, Rule 103(d),
M. R. Evid,, alloWs the Court, nonetheless, to exefciée plain-error review in its discretion.
Zimmermanv. Bozeman Prod. Credit Ass’n, 233 Mont. 156, 160, 759 P.2d 166, 169 (1988).
929  Strizich did not make a Rule 403 ébj ection at trieﬂ. Though he argued relevance, he

did ndt ask the court to exclude the flight evidence because it was unfairly prejudicial. He

raised—Rules#dQ—a—rid—404(b),—but—he—n&ver—ment-i_ened—pr@judioewop-RuleJlO;&-and-did not
give the District Court a “chance to rule on” the balance of probative value against unfair
prejudice. Citing State v. Fleming, 2019 MT 237, 397 Mont. 345, 449.P.3d 1234, Strizich
now asserts that the District Court was obliged to conduct: such a balancing énalysis when
it overruled his relevance objection: In Fleming, however, the defendant filed a pre-trial
motion to suppress evidence of his prior convi'ction on three séparate grounds.—one of

whiph was Rule 403. Fleming, § 23. The trial court held a hearing, at which Fleming

argued that the “previous conviction was highly and unfairly prejudicial[,]” and the court .
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overruled his objection. Fleming, 45, 34. The trial court in Fleming did not undertake a

Rule 403 analysis sua sponte, as Strizich seems to suggest. In Busta v. Columbus Hosp.,
276 Mont. 342, 353-54, 916 P.2d 122, 129 (1996), we specifically declined to review a
Rule 403 argument on appeal whére the defendant made a relevance objection but not a
Rule "403 objection at trial. Strizich did not preserve his Rule 403 argument for appeal.

930  Citing State v. Tome, 2021 MT 229, 405 Mont. 292, 495 P.3d 54, Bu;ta, and
State v. Rogersl, 2013 MT 221, 371 Mont. 239, 306 P.3d 348, the Dissent contends that
Strizich properly preserved his Rule 403 objection. Thése cases do not, however, lend
Striziéh' any support. In Tome, the defendant “specifically argued that his right of
confrontation would be violated[,]” and the district court specifically ruled on that
objection. Tome, ﬁ' 13-14. .‘.‘At t’he Beginning of the second trial, Tome again objected,
stating: . . . ‘We believe it’s a due process and confrontation violation[.] . . . We think we
havé aright to confront.”” Tome, 1] 19. Strizich, objecting four times to the flight evidence,

did not once suggest that the evidence was “unfairly prejudicia"’ or mention Rule 403, nor

did-thetrial-judgerule-on-a Rule 403-objection
1[31 Busta and Rogers demonstrate that we have applied fhe appropriate scope of review
here. In Busta, we reviev-ved a relevancy objection even though Busta never said the word
“irrelevant” at trial. Busta, 276 Mont. at 354, 916 P.2d at 129. We construed the objection
that the exhibit “was written By a person who was not an linterested party to this lawsuit”
as staﬁng that the exhibit was irrelevant. Busta, 276 Mont. at 354, 91‘6 P.2d at 129.
Simiiarly, Strizich’s trial counsel said, “he’s not charged with escape[, s]o it has nothing

to do with the burglary.” The trial judge construed the words “nothing to do with” as stating
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a Rule 402 relevanc;y objection and later ruled on that specific objectio.n: “Mr. Strizich’s
fleeing from the Elkhorn facility 'is relevant because it tends to show consciousness of
guilt.” In Rogers, we reviewed a Rule 404(b) argument where the defendant asked, “do you
Want to prosecute rhe on my past?” Rogers, 4 34. Strizich’s trial counsel s;sated in like
fashion, “it is . . . other acts that the State is trying to bring in simply to establish that my
client is a bad person or that he was fleging from a crime.” Tk‘le District Court construed
these Words as making a Rule 404(b) objection and later ruled on that speciﬁc objection,
stating£ “Rule 404(b) . . . does not apply.” We review Strizich’s preserved Rules 402 and
404(b) 6bjections here as “apparent from the context.” See M. R.'Evid. 103. But neither
Rogers nor Busta suggests an appellate court read unstated objections into the trial
transcript. Quité the opposite, Busta expressly prohibits this Court from doing so.
See Busta, 276 Mont. at 353-54, 916 P.2d at 129. | A

1{32 We of course permit parties to “bolster their preserved issues with additional legal

authority or to make further arguments within the scope of the legal theory artlculated

[at-trial]”  State v. Montgomery;2010-MT193, 912, 357 Mont.-348,-239 P.3d-929
Strizich, though, is not | supporting an unfair prejudice trial theory with
“additional authority” or “further[ing an] argument] ] within the scope” of the same legal
theory. He inétead presents a new theory of inadmiséibility for the first time on appeal;
this we consistently do nof allow. See Bar-Jonah, Y 93, State v. Heath, 2004 MT 58, q 39,
32_0 Mont. éll, 89 P.3d 947; State v. Martinez, 2003 MT.65, 9 17, 314 Mont. 434,

67 P.3d 207, State v. Weaselboy, 1999 MT 274, § 16, 296 Mont. 503, 989 P.2d 836.
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933  Strizich does not argue on appeal that we should invoke plain-error review.
“To invoke plain-error review, ‘we still require the assertion of" plain error to be raiséd and
argued on appeai.’ ” Inre B.H., 2018 MT 282,915, 393 Mont. 352,430 P.3d' 1006 (quoting
Inre B.O.T., 2015 MT 40, 922, 378 Mont. 198, 342 P.3d 981). We havé refused to invoke
the common-law doctrine of plain-error review when a party raises such a request for the
first time in a; reply brief. See, é. g., Fleming, 9 40; State v. Johnson, 2010 MT 288, | 13,
359 Mont. 15, 245 P.3d 1113; State v. Raugust, 2000 MT 146, § 19, 300 Mont. 54,
3 P.3d 115; State v. Hagen, 283 Mont. 156, 159, 939 P.2d 994, 996 (1997). Strizich did

not do that, either. He has not asked the Court to review the flight evidence for plain error.

We examine the issue with the apposite circumspection to determine whether Strizich has -

made the case for our discretionary review.
934 Relevant evidence “may be excluded if its probative value is substantially
outweighed by the danger of unfair prejudice, confusion of the issues, or misleading the

jury, or by considerations of undue delay, waste of time, or needless presentation of

cumulative-evidence.”—Rule-403,-M-R—Evid—(emphasis-added)—“District-cousts-have
broad discretion to weigh the relative prdbatiye value of evidence against the risk of uﬁféir
prejudice.” State v. Madplume, 2017 MT 40, 432, 386 Mont. 368; 390 P.3d 142. Rule 403
is “a fact-specific baléncing test.” Sz‘ate' v Haithcbx, 2019 MT 201, § 16, 397 Mont. 103,
447 P.3d 452. Thé district court is in the best position to determine whether evidence is
unfairly prejudiciél. 'Seé Vintage Constr., Inc. v. Feighner; 2017 MT 109, § 20,

387 Mont. 354, 394 P.3d 179; O’Connor v. Gebrge, 2015 MT 274,917, 381 Mont. 127,

357 P.3d 323; Benjamin v. Torgerson, 1999 MT 216, § 15, 295 Mont. 528, 985 P.2d 734; . )
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State v. Couture, 1998 MT 137, § 18, 289 Mont. 215, 959 P.2d 948, State v. Ford,
278 Mont. 353, 361, 926 P.2d 245, 249-50 (1996); Waller v. Hayden, 268 Mont. 204, 210,
885 P.2d 1305, 1308 (1994). This Court does not weigh. the facts in isolation of
district court review. | |
935 Probative evidence always is prejudicial to some degree. Madplume, § 33 (citation
omitted). “Evidénce rises to thé level of being unfairly prejudicial ‘only if it arouses the
jury’s hogtility or sympéthy for one side without reéard to its probative value, if it confuses
or misleads the trier of fact, or if it unduly distracts from the main issues.””
Madplume, q 33 (ernphas‘is added) (quoting State- v. Hicks, 2013 MT 50, § 24,
369 Mont. 165, 296 P.3d 1149). Even if evidence rises to the levél of unfair prejudicé, .
| “the Rule 403 balancing test favofs agimission[.]” Madplunie, 9 33.
936  We considered whether flight evidence violated Rule 403 in Burk. We stated:
Tﬁere is probative value to flight evidence. The fact that the jury could
reasonably interpret the defendant’s actions as flight in avoidance of

prosecution would support the instruction on flight. Burk had ample
opportunity to tell the jury his reasons for absence and to dissipate any

prejudice-thejury-might-attach-to-the-fact-that Burk-was-not-present-[at-his
original trial].

Burk, 234 Mont. at 125, 761 P.2d at 828 (‘internal citations and quotations omitted).
Strizich too had ample opportunity to “dissipate any prejudice” by explaining the reasons

for his flight from Elkhorn. Strizich testified, though, that he escaped Elkhorn to avoid

arrest for the Buus burglary, effectively bolstering the probative value of the flight

evidence.




937 Strizich argues that he was unfairly prejudicéd when the District Court took judicial
notice of Lamere’s youth court dispositional order. By that time, the jury had heard the
testimonies of nursing assistant Applin and Deputies Holmlund and Schmidt. Applin’s
testimony established that two friends visited Strizich right before Strizich fled through a
window. Holmlund’s testimony described the beginning of the pursuit and the second
vehicle acting as a “blocker.” As Holmlund did not pursue Lamere onto Recreation Road,
Schmidt’s testimony described the final pursuit and ultimately the cras;h on Recreation
Road.. This told the story of Strizich’s flight from Elkhorn. The only additional
information in the court’s jué‘.icial notice was Lamere’s admission to the offense of criminal
endangerment. Otherwise, the jury élready heard details of the pursuit, including Lamere’s
driving speed.

938  Strizich acknowledges that some evidence of his flight may have been permissiblé
but argues it went too far. We égree witﬁ Strizich that Lamere’s youth court offense added

little probative value to the charges Strizich faced.? But this is precisely the point of

requiring-a-specific-objection-at-trial.—Had-he-argued-undue-prejudice from-certain-facts-or
details, the trial court may have been persuaded to limit the testimony. On the record as it

stands, however, Strizich has not met his burden to demonstrate that either the testimony

2 We also have observed that the “interest of justice is perhaps best served if [flight evidence] is
reserved for counsel’s argument, with little if any comment by the bench.” State v. Hall,
1999 MT 297, q 45, 297 Mont. 111, 991 P.2d 929. Strizich does not raise a Hall argument on
appeal. Strizich did not make a “Hall-type objection to the flight evidence during [trial,]” either.
See State v. Davis, 2000 MT 199, 9 37-39, 300 Mont. 458, 5 P.3d 547 (where the defendant did
not argue at trial that the court’s instruction constituted an “improper comment on the evidence”);
Baker, 1 30 (“We decline to address Baker’s objection that the flight instruction was a comment
on the evidence since that objection is raised for the first time on appeal”). We do not address
whether taking judicial notice is a comment on the evidence.
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of the high-speed chase or the evidence of Lamere’s disposition rendered the trial

fundamentally unfair. The jury received overwhelming evidenc‘e of Strizich’s involvemgnf
in the crimes, including the items in Strizich’s Durango, the state of the Buuses’ cabin, the
state of the Mayerniks’ cabin, the photographs of Strizich and Daniels at the Buuses’ cabin,
anci Lippert’s stolen belt buckle. Strizich intentionally took off with Lamere and laid in
the back seat, from which the jury could infer he sought to avoid arrest and prosecution for
those offenses. And Strizich readily acknowledged that he fled Elkhorn to avoid legal
accountabili-ty for the Buus burglary. The addition of Lamere’s youth court dispositional
order and details of the flight did not “so arouse[ ] the jury’s hostility or sympathy for one
side without regard to its pfobative value, . . . confuse|[ ] olr mislead| ] the trier of fact,
or . . . unduly distract[ ] from the main issues” to render thé trial fundamentally -unfair.
See Madplume,  13. See also Stafe v. Shaw, 199 Mont. 248, 253, 648 P.2d 287, 290 (1982)
(finding no unfair prgjudice'_in evidence tending to show consciousness of guilt). |

939  Strizich has failed to “firmly convinc[e]” us that the flight evidence presented to the

juw—amounted—tb-eens{imt-ionahiepﬂ'v»atiema-f—a—fa-ir—tr—i-a-mr—undennined—th&mteg—rity-of-the
judicial process to -suc.h an exteﬁt that its adﬁmission requires reversal. See State v. George,
2020 MT 56, 9 5, 399 Mont. 173, 459 P.3d 854 (describing a defendant’s burden for
plain-error review). |

940  Were we in any event, as the Dissent suggests, to review admission of the evidence

for harmless error, Strizich still cannot prevail. “We use the cumulative evidence test to

determine whether the error was harmless under the circumstances.” State v. Santillan,

2017 MT 314, § 35, 390 Mont. 25, 408 P.3d 130 (citing State v. Van Kirk, 2001 MT 184,
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1 43, 306 Mont. 215, 32 P.3d 735); State v. Kaarma, 2017 MT 24, { 89,-386 Mont. 243,
390 P.3d 609 (citing Van Kirk, § 43). Key inquiries under the Van Kirk test are whether
the evidence “tend[ed] to prove an element of the crimé,” Van Kirk, 9 45, and whether

“the fact-finder was presented with admissible evidence that proved the same facts as the

tainted evidence,” Santillan, § 35 (citing Van Kirk, § 43). “[W]here the tainted evidence
does not go to the proof of an‘element of the crime charged, and there is no other admissible
evidence tending to prove the particular fact at issue,” then the State must show that there
is “no reasonable possibility the tainted evidence might have contributed to the defendant’s
conviction[.]” Van Kirk, § 46 (emphasis added); accord State v. Forsythe, 2017 MT 61,
143, 387 Mont. 62, 390 P.3d 931 (“If the taintéd evidence is the only evidence tending to
prove a fact other than an element of thé charged offense, then the error is harmless if the.

. State can show . . . the tainted evidence could not reasonably have. contributed to the

248 P.3d 842 (“Merifield’s evidence did not go to an element of Payne’s charged offense[.]

conviction.”) (emphasis added); State 'v. Payne, 2011 MT 35, 99 37-38, 359 Mont. 270, :
uﬁtaintedﬂevidenc—e—was—prese—ntéd{T]—”Ehe—refore,—.'.—.—the-stat&must—demonstrate-that
there was no ‘reasonable possibility’ that the jury relie_d on Payne’s lack of compliance
with Connec;ticut law to convict him.”) (emphasis added).
41 The State offered, and the District Court admitted, evidence of Strizich’s flight to
show consciousness of guilt, not to prove an element of the crimé charged. And, as Strizich

o |
acknowledges, some of the flight evidence was admissible for that purpose. Harmless error

review here thus passes both threshold inquiries. The Dissent does not address the | i
| \

considerable evidence of Strizich’s guilt we already have discussed.. See supra 9§ 38.
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Giving Strizich’s claim on appeal the most generous review, the error was harmless under
the cumulative evidence test because there was other admissible evidence proving
consciousness of guilt and the evidence did not go to an element of the crimes charged. In
the final analysis_, Strizich has not persuaded us that thé flight evidence carried such unfair
prejudice as to “prompt the jury to decide the case on an improper basis.” State v. Stewart,
2012 MT 317, 9 68, ’367 Mont. 503, 291 P.3d 1187 tciting State v. Belanus, 2010 MT 204,
T 14,- 357 Mont. 463, 240 P.3d 1021). | |

942 Strizich fails to establish that by admission of the flight evidence he “was prejudiced
and his right to a fair trial violated.” See State v. Byrne, 2021 MT 238, ﬂ_.30> 405 Mont. 352,
495 P.3d 440; § 40-20-761(1) and (2), MCA. We decline to require ‘a new trial on this
ground. | |

943 2. Has Strizich established plain error in the District Court’s mental state
instructions?

944  Strizich did not 6bject to the jury instructions at trial but challenges several on -

appeal. To invoke this Court’s common-law doctrine of plain-error review, Strizich must

“(1) show that the élaimed error implicates a fundamental right and (2) ‘firmly convince’
this Court that failure to review the claimed error would result in a manifest miscarriage of
justice, leave unsettled the question of the fundamental faimess of the trial or proceedings,
or compromise the integrity of the jﬁdicial process.” Favel, {24 (quoting State v. Daniels,
2011 MT 278, 932, 362 Mont. 426, 265 P.3d 623).

945  Strizich first claims that the Disfrict Court erred in instructing the jury on Count II,

Accountability for Aggravated Burglary. Because Strizich was not convicted of Count I,
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even if he could show an error that implicates a fundamental right, he cannot establish that
this error led to a manifest miscarriage of justice.
° 946  Next, Strizich contends that the District Court failed to instruct the jury that theft is

a result-based crime with respect to the mental state.

947  Under § 45-6-301, MCA, “[a] person commits the offense of theft when the pérson

purposely or knowingly obtains or exerts unauthorized control over property of the owner
and . . . has the purpose of depriving the owner of the property.” The court’s Instruction No.
32 stated:
With respect to THEFT, a person purposely obtains or exerts unauthorized
control over property of another, when it is the person’s conscious object to
engage in conduct of that nature. With respect to THEFT, a person has the
purpose of ‘depriving the owner of the property when it is the person’s
conscious object to cause such a result.
The first sentence of the instruction pertains to the act element of theft (exerts unauthorized

control). It states that the mental state concerning the act element of theft is conduct-based

(e.g., “it is that person’s conscious object to engage in conduct of that nature™). The second

sente‘nee@f—the—instruet-ionpertains—te-t—heﬂcesu-l-t-element—of-theft-(-deppivation-oithe-owneris
property). It states that the mental state as to the deprivation is result-based (e.g., “it is the
person’s conscious object to cause such a result”). The reéult of .the crime of theft is the
deprivation of ;che owner’s property. S‘ee State v. Lawrence, 2016 MT 346, § 31,
386 Mont. 86, 385 -P.3d 968. Instruction N;). 32 fairly instructed the jury that the mental
state as to the deprivation of the owner’s property must be result-based. |

948  Strizich alleges also that the Di§trict Court failed to inastructthe jury properly on the

mental state of the aggravating factor in aggravated burglary. Under § 45-6-204, MCA,
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[a] person commits the offense of aggravated burglary if the person
knowingly enters or remains unlawfully in an occupied structure and:

(a)(i) the person has the purpose to commit an offense in the occupied
structure; or -

(ii) the person knowingly or purposely commits any other offense within that
structure; and '

(b) in effecting entry or in the course of committing the offense or in
immediate flight after effecting entry or committing the offense:

(i) the person or another participant in the offense is armed with explosives
or a weapon; or

(ii) the person purposely, knowingly, or negligently inflicts or attempts to
inflict bodily injury upon anyone.

The District Court’s Instruction No. 17 stated,

A person commits the offense of [aggravated burglary] as alleged in Count I,
if the person knowingly enters or remains in an occupied structure with the
purpose to commit the offense of Theft therein, and in effecting entry, in
course of committing the offense, or in immediate flight after the commission
of the offense, the person purposely, knowingly, or negligently inflicted or
attempted to inflict bodily injury upon another(s).

Instruction No. 36 defined “purposely” with respect to aggravated burglary: “a person has

the purpose to commit an offense when it is the person’s conscioqs object to cause such a
result.”  Instruction No. 37 defined “knowingly” with respect to | aggravated
burglary: “a person knowingly énters or remains unlawfully in an occupied structure when
the person isl aware of his or her conduct.” Instruction No. 38 defined “negligently” with
respect to aggravated burglary: “a person acts negligently when an act is done with a
coﬁscious disregafd of fhe risk, or when the pérso_n should be aware of the risk by

knowingly entering or remaining unlawfully in an océﬁpied structure.”
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949  Taken as a whole, these instructions fully and fairly instructed the jury on each
mental sfate definition as it may apply to different elements of aggravated burglary,
including the aggravating facfor chérged. Though Strizich parses details of the instructions
that could have been worded more clearly as applied to certain elements, he made no such
a.rgurﬁent or objection at trial. Strizich has not met his burden to demonstrate that the
District Court committed plain error in its jury instructions, and he is not entitled to a new
trial on this ground.
CONCLUSION

150 | We affirm the District Court’s March 14, 2018 Amended Judgment and

Commitment.
/S/ BETH BAKER

We Concur:

/S/ MIKE McGRATH
/S/ JAMES JEREMIAH SHEA
[SITIMRICE

Justice Laurie McKinnon, dissenting.

951 Idissent. First, I would conclude the evidence of Strizich’s flight from Elkhomn was
irrelevant.  Alternatively, I would conclude Strizich properly preserved his Rule 403
objection and the evidence of his flight from Elkhlorn, introduced through testimony

concerning Lamere’s bad acts, was unfairly prejudicial and violated Rule 404(b).
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1];’2 The majority concludes the evidenée of Strizich;s flight is relevant because it is
probative of his “desire to avoi'd legal responsibility for the charged offense.” Evidence is
relevant if it has “any tendencsl to make the existence of any fact that is of cdnsequence to
the determination of the action more [or less] probable than it would Be without the
evidence.” M. R. Evid. 401. Generally, all relevant evidence is admissible; irrelevant
evidence is not. M. R. Evid. 402. Here, Strizich was not fleeing the crime scene of the
burglary for which he was eventually charged, nor was he fleeing from an arresting officer
who intended to apprehend him for the burglary offenses. The circumstantial evidence the

Court relies upon to support its conclusion that Strizich was conscious of his guilt for the

charged burglary offenses, and thus constituted relevant evidence, is that Strizich left a

medical rehabilitation center three weeks after the offense and was a passenger in a vehicle
driven by Lamere. HoWever, it was Lamere, not Strizich, who led police on a high-speed
chase, and it- was Lamere, not Strizich, who ultimately was charged with criminal

endangerment following those events. In my opinion, there is no evidentiary support for

'thejur—the.—infe-r_St-r-i-z-ic—hls-eensc—ieusness&)—f—gﬁ-il-t—frem—Léxnefés—lai—g—h—;peed—ehase,-and-t-he
eviderice Qas highly prejudicial to Strizich. I disagree that Strizicﬁ’s flight from Elkhorn
has any relevance to his' consciousness of gﬁilt for the charged burgiéfy offenses.

153 | I agree that evidence of ﬂ1 ght may prove relevag_lt fg a defendant’s consciousness of
vgu.ilt in certain instances. Evidence of flight that creates an inference of the defendant’s .
consciousness of guilt has been admissible evidence since the English common law.
See Hickory- v. United States, 160 U.S. 408, 418, 16 S. Ct. 327, 331 (1896). Of course,

flight is not limited to the guilty, for “the innocert do often conceal through fear or other
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emotion.” Hickory, 160 U.S. at 421, 16 S. Ct. at 332.. As such, “[e]vidence of flight tends
to be only marginally probative as to the ultimate issue of guilt or innocence.” State v. Hall,
1999 MT 297, § 45, 297 Morﬁ. 111, 991- P.Za 929 (citations omitted). “In the face of
Supreme Court decisions expressing doub;i as to the probative value of flight, the lower
courts’ha.ve generally scrutinized the facts of each case to determine whether the jury
should be given the opportunity td_ draw an inference of guilt from a defendant’s flight.”
United States v. Pélﬁer, 585 F.2d 314,323 l(8th Cir. 1978) (internal c¢itations omitted). Any
probativ-e value of evidence of flight depend:s on the degreel of confidence with which four
inferences can be drawn: “(1) from the defendant’s behavior to flight; (2) from flight to -
cénsciousness of guilt; (3) fr_ém consciousness of guilt to lconsciousness of guilt éoncerning
the crime charged; and (4) from consciousness of guilt concerning the crime charged to
actual guilt of the crime charged.” State v. Patton, 280 Mont. 278,292, 930 P.2d 635, 643
(1996) (Leaphart, J., specially concufring) (quoting United States v Jackson, 572 F.2d 636,

639 (7th Cir. 1978)). Importantly, here, the “validity of drawing these inferences in tumn

depends-upon-the-number of evidentiary-manifestations-suggesting-defendant s-decision to

flee was prompted by considerations related to the crime in question.”  Peltier,
585 F.2d at 323 (emphasis added). In Bailey v. United States, 416 F.2d 1110, 1115 (D.C.
Cir. 1969), it was explained that “guilt, as a factual deduction, must be prediéated upon a

~ firmer foundation than a combination of unelucidated presence and unelucidated flight.” |

\

954  When I apply these inferénceé to the evidentiary record here, I would conclude
(1) the evidence surrounding Strizich’s departure from Elkhorn had no relevance or

_ connection to the charged burglary offenses; (2) Strizich’s leaving Elkhorn was not
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circumstantial evidence of any consciousness of guilt for the charged burglary offenses;
(3) there is no consciousness of guilt that infers consciousness of guilt for the charged
burglary offenses; and (4) an inference of actual guilt based on this ev-identiary record is
analytically improper. Analytically, flight evidence is generally considered “admission by
conduct.” United States v. Myers, 550 F.2d 1036, 1049 (Sth Cir. 1977). I cannot say, with
any degree of confidence, that the four permissible inferences could be drawn from the
State’s evidence. I fail to see how Strizich’s departure from Elkhorn in a vehicle driven by
Lamere, lthree weeks after the burglary offenses occurred, is an admission of guilt by
Strizich of the burglary. |

€55  The majority relies primarily on Burk to reach its conclusion, but fails to properly
apply Burk. As the majority cites from Burk, “a defendant must do more than merely fail
to show up for tﬁe flight evidence to be proper.” 234 Mont. at 123, 761 P.2d at 827
, (emphésis added). Burk’s failure to appear was pa‘ired with an “inherently unbelievable

story” excusing his absence. Burk, 234 Mont. at 123, 761 P.2d at 827-28. At the time

| Strizich-fledit-is-true-that an-arrest-warrant_had-been-issued in connection with the

burglary. However, Strizich had already been informed of the warrant three weeks before
his flight and admittled this knowledge at trial. Strizich had not been charged with any
crimes, and the record indicates he was not charged with the burglary offenses until nearly
two weeks after his flight. Nor would Striéich be charged with any offense for the flight
from Elkhorn. Strizich’s flight, tﬁen, simply could not cause him to fail to appear at any
proceedings. See § 1-3-221, MCA (“That which does not appear to exist is to be regarded

as if it did not exist.”). At trial, Strizich did not present an “inherently unbelievable” story.
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See Burk, 234 Mont. at 1 23, 761l P.éd at 827-28. Strizich tgstiﬁéd truthfully concerning
the circumstances of his flight and ackno@ledged that doing so might impact his friends.
Moreover, evidence of his flight, threé weeks after the burglary but before any formal
proceedings ;:ommenced, has no probative value to hié guilt for the charged offenses.
Simply, Strizich did not “do more than merely fail to show up.” After his arrest; he showed
up and testified truthfilfly. Evidence of his_ﬂight, then, must be improper. See Burk, 234
Mont. at 123, 761 P.2a at 827. Accordingly, I would find the Distric.t Court abused its-'
discretion and thaf evidence of Strizich’s flight was improper under Rule 402. I now
- address whether, assurning the r_elevancy of the evidence, Strizich’s Rule 403 objectidn
was _properly preserved. |

156 Tﬁe majority states that Strizich failed to raise a—ispe‘ciﬁc Rule 403 objection at trial
and “did not give the District Court a chance to rule on the balance of probative value
ageﬁnst unfair prejudice.” Opinion, Y 29 (internal quotations omitted). In my view, this

represents a half-truth. Rule 103(a)(1), M. R. Evid,, requires “a timely objéction .. . stating

the-specificground-of ebjection, if the specific-ground-was-not-apparentfrom-the context.”

(Emphasis addéd). Our analysis, accordingly, focuses on the record.

957 1In State v. Greytak, the district court overruled Greﬁak’s objection on grounds of
speculation at trial. 262 Mont. 401, 403, 865 P.2d 1096, 1098 (1993). On appeal, Greytak
arguéd the testimony at issue constituted improper impeachment whiph bolstered the
witness’s credibility. 262 Mont. at 404, 865 P.2d at 1098. We afﬁrmed the district court’s
" ruling, noting “the prosecutor’s question was not improper for the reason urged at the time

of trial and that the reason raised for the first time on appeal was not apparent from the
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context in which the question was asked.” 262 Mont. -af 404, 865 P.2d at 1098. In
State v. Castle, the defendant again objected on ,grounds'of speculatioh. 1999 MT 141,
13,295 Mont. 1,982 P.2d 1035. The district cﬁurt overruled the objection and referenced
the witness’s expert qualifications as laying. sufficient foundation for their testimony.
Castle, 19 13-15. We affirmed the district court’s ruling and noted “the specific ground for
'objection [was not] apparent from the context of the objection, as is evidenced By the
District Court’s inference that the objection related to Reilly’s expert qualifications.”
Castle, | 15. Conversely, in Superior Enterprfis.es, LLC- v. Montana Power Co.,
Superior Enterprises objected to Montana Power Company’s failure to disclose an intended
witness but failéd to specify wﬁether the witness was an expert or lay witness.
2002 MT 139, 49 12-13, 310 Mont. 198, 49 P.3d 565. We _based our conclusion on the
district court’s “apparent| | aware[ness] that'[the witness] was testifying as an expert” and
ﬁoted the distriét court’s colloquy calling the witness an expert. Superior Enters. LLC,

9 13. In the context of the case, we concluded the objection was adequate.

Superior Enters..LLC, 913
158 Other precedent provides further guidance to our context-based inquiry. In our
' reéeﬁt decision, State v. Tome, we were faced with the preliminary issue of whether Tome
properly preserved his Confrontation Clause objection for appeal. 2021 MT 229, 9 18,
405 Mont. 292, 495 P.3d 54. In Tome, the State contended “Tome’s general réference to
the Confrontation Clause was insufficient to preserve his argument . . .” Tome, ] 18. We
disagreed, concluding Iour review of the record “demonstrate[d] that the court understood'

Tome’s objection” and noting the district court’s comments were relevant in reaching that
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conclusion. Tome, § 19. We further noted if “the court were limited to the arguments and

reasoning of counsel in its decisions of cases, to the exclusion of our own observations,

many cases would lead us far from what we understand to be the true object of the court.”
Tome, 9 20 (citations omitted). Nor is it unprecedented for us to “permit[ ] parties to bolster
their preserved issues with additional legal authority or to make further arguments within

the scope of the legal theory articulated to the trial court.” State v. Montgomery,

2010 MT 193, § 12, 357 Mont. 348, 239 P.3d 929; see also Tome, 9 21 (compiling cases).

959  Bustav. Columbus Hospital, 276 Mont. 342, 916 P.2d 122 (1996), provides further

illustrﬁtion of a context-based objection under Rule 103(a)(1). The majority correctly nofes
that “we spec_:iﬁcally decliﬁed to review a Rule 403 argument on appeal where the
defeﬁdant ... [did not make] a Rule 403 objection at trial” in Busta. Opinion, § 29.
However, in the very next sentence after we concluded the Rule 403 objection was.waived,
we noted “[a]lthough irrelevance was not specij;ically stated as a basis for the defendant’s
objection to the plaintiff’s photographic exhibit, we will construe its objection to the effect

that the.author.of the_message.on the_exhibit was not a party to mean.that the exhibit was

therefore.il;relevant.” Busta, 276 Mont. at 354, 916 P.2d at 129 (embhasis added). The
record and context of the objection proved crucial to our interpretation of the relevance

objection in Busta. In State v. Rogers, we noted that Rogers failed to specifically cite

Rule 404(b) as the basis for his objection. 2013 MT 221, § 34, 371 Mont. 239,

306 P.3d 348. Nevertheless, we concluded his statements, including the objection
“‘Do you want to prosecute me on my past, or this charge?’ . . . were sufficient to put the

State and the court on notice” of the grounds for Rogers’s objection. 'Rogers, 9 34. This
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line of cases indicates the keyl inquiry concerns the district court’s understanding of the
objection. .

960 I agree with the majority that Strizich failed to expressly and speciﬁcally object
under M. R. Evid. 403 by saying “I object under 403.” I disagree, however, that Strizich’s
objection was not properly preserved and “did not give the District Court a chance to rule
on the'balance of probative value égéinst unfair prejudice.” Both the District Court and the | |
State construed Strizich’s objection as raising Rule 403 concerns in the following colloquy:

[State]: As long as it was provided in the discovery, and it was, then the
obligation is on the defense to bring it to the Court’s attention at omnibus or
certainly before now, and the Court can have a hearing as to its probative
value, and all of that time is gone, Judge.

So [defense counsel] sits on this issue until today, literally with the jury
waiting outside, and then he argues that it’s somehow prejudicial. It may be
prejudicial, but that’s why it’s flight evidence. It demonstrates his
consciousness of guilt, your Honor. Once again it’s relevant and admissible,
and [defense counsel] has not done what he was directed to do by the
Supréme Court in the 18th Judicial District.

[District Court]: All right. Well, I think I'm still obligated to examine the
relevant probative value of the evidence of — that’s going to be offered and
weigh-this-against the prejudice_inherent in_this type of evidence_in light of

the actual need to introduce it. 1 still think I have that obhgatlon under
“Rule 404, even at this late juncture.

(Emphasis added.)

From context, it is ‘clear both the State and District Court understood Strizich’s objection.
lel'lS Court should not Be willing to so easily ignore “our overriding obligation f:o protect
the substantial rlghts of 11t1gants when the basis for the objection was clear to the litigants
and the trial court.” Tome, §22. All parties clearly understood Strizich’s objection raised

Rule 403 concerns. Moreover, and contrary to the majority’s conclusion, the District Court
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believed it was obligated to bélance the probative value againsf the prejudiciai effect. It
makes no functional difference whether that analysis was rooted under Rule 403 or
~ Rule 404. I would find Strizich’s Rule 403 objection properly preserved for our review
and- conclude .the unfairly prejudicial impact of the e‘.-/idence. outweighed its limited
pfobative value, assuming it had any at all.

961 The vmajor'ity again cites Burk to foreclose Strizich’s argument that the evidence of
his flight violated Rule 403. ‘However, Burk remains factually distinguishable from the
instant case. Tl;e evidence of flight in Busz concerned Burk’s “incredible story” that
blamed his absen(;e at his initial trial on a car accident that he claimed occurred while
en route to his trial. 234 Mont. at 123, 761 P.2d at 827. Burk’s absence resulted in an
apparent deleiy of nearly 6ne year from his original trial date;. 234 Mont. at 1'23,
761 P.Zdi at 827. Burk testified that, after his car crashed into the Bitterroot River, he was
swept down river and hiked to Lolo Pass. 234 Mont. at 123, 761 P.2d at 827. Upon -

reaching Lolo Pass, he saw no cars and proceeded to hike to Florence “the rest of that day

: and%ll-t-hroug-h-the—night—ini-he_rain-and-hai-ll’wbefore—arriving_iidxy,_calm_and_Qr.i.ented” in

Missoula the following day to explain his absence. 234 Mont. at 123,.761 P.2d at 827. At
trial, the State presented evidence discounting Burk’s “ihherently unbelievable” story,
which we concluded was: unnecessary to prove Burk’s guilt but nonetheless proper.
234 Mont. at 123-24, 761 P.2d at 828. The State’s-e\}idence, while unnecessary to prove
Burk’s guilt, served to rebut Burk’s tale and undermine his credibility;

162  Inmy view, evidence of Strizich’s flight from Elkhorn unfairly prejudiced the jury

against Strizich. Unfair prejudice “refers to the degree the jury might impermissibly rely
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-on the intermediate inference of propensity.” State v. Rgopelle, 2017 MT 196, g 24,
388 Mont. 271, 399 P.3d 903. We assess unfair prejudice'uﬁder Rule 403 through a
“fact-specific balancing test . . 7 State v. Haithcox, 2019 MT 201, 16, 397 Mont. 103,
447 P.3d 452.

963  On appeal, Strizich contends that the State went too far by presenting testimony
from multiple witnesses and taking judicial notice of Lamere’s conviction. I agree. Hé;’e,
unlike in Burk, Strizich’s flight from Elkhorn was not responsible for any delay in the
proceedings against him. Nor did Strizich present a tale involving a cross-country trek
worthy of Hugh Glass, as in Burk. The prejudicial impact of three witnesses, including
two deputies from the Lewis and Clark County Sheriff’s Office, broviding details of a
sensational escape and ﬂigh—speed chase substantially outweighed any value provided and,
in my view, unfairly prejudiced the jury against Strizich. The District Court’s decision to
take judicial noti;:e of Lamere’s youth court disposition, conceming an offense which all

parties agreed Strizich was not charged for, only further emphasized the prejudicial effect

of the-evidence to-the jury.— The-impact-on the jury,-after hearing_from three witnesses-of
this sensational escape and high-speed chase, was magnified by the District Court when it
instructed the jury: |

Ladies and gentlemen of the jury, at this time the Court is going to notify you
that it has taken judicial notice of cause number DJ 2017-1, in the matter of
William Lamere. The Court, in this regard, the Court takes judicial notice
that Mr. Lamere admitted to the offense of criminal endangerment in that on
or about January 21, 2017, at approximately 6:46 p.m., he knowingly
engaged in conduct that created a substantial risk of death or serious bodily
injury to another when he was observed driving a silver Honda four-door
passenger car with a male in the passenger seat in excess of 135 miles an
hour northbound on Interstate 15 through the Sieben Flats area while being
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pursued by law enforcement vehicles who had their lights on. After he exited -

the interstate highway onto Recreation Road driving 65 miles an hour, he lost

control of the car and spun into a snowbank.

In this regard the Court also takes further judicial notice of Judge Seeley’s

February 24, 2017 order in DJ 2017-1, and the petltlon in that matter filed on

or about January 27, 2017.
The unfairly prejudicial impact of Lamere’s dispoéition, which only served to associate
Strizich with bad actors, outweighed any probative value of his consciousnéss of guilt.

964 ' Lastly, regardless of whether the evidence was relevant or Strizich presérved his’

* Rule 403 objection, I believe Rule 404(b) should have prohibited admission. At trial,
Strizich argued evidence of Lamere’s juvenile court disposition and the details of the
high-speed chase was impermissible Rule 404(b) evidence. 1 agree, and I would conclude
that Rule 404(b) applies to evidence of “other crimes, wrongs, or acts” of third parties that
do not appear at trial and prohibit the State from introducing such evidence. I believe my

interpretation of Rule 404(b) is supported by the plam text and consonant w1th other rules

of evidence. “We interpret a statute first by looking to its plain language We construe a

slatuté_by_re,adir}gﬁndjnter.p.r.e.ting_the_sta,tu.te as_a whole, withc _ut*is_mmg_sp_ep_iﬁp_tjémns
frém the context in wﬁich they are used by the Legislature.” Mont. Sports Shooting Ass ;n
v State, 2008 MT 190, § 11, 344 Mont. 1, 185 P.3d 1003 (citations and internal quotations
omiﬁed). Statutory construction remains a “holistic endeavor” and must account for the
statute’s text, language, structure, and object. State v. Héath, 2004 MT 126, q 24,
321l Mont. 280, 90 P.3d 426. “A whole act must be read toéether and where possible, full
effect will be given to all statutes involved.” Delaney & Co. v, City Qf Bozeman,
2009 MT 441, 9§22, 354 Mont. 181, 222 P.3d 618 (citations omitted).
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1165 The explicit language of M R. Evid. 404 indicates a di.stinction between the I.Jar;ies
impacted. Rule 404(a) prohibits, broadly, the édmission of “[e]vidence of a person’s
character or a traif of éharaéter ... for the purpose of proving action in confonhity therewith
on a particular occasion . . . .” Con'ta'med within this broad prohibition are three delineated
exceptions where character evidence may bg admissible. First, :‘[e]vidence ofa pertinent .
trait- of character offered by an accused; or by the prosecuti'on to rebut tﬁe_ same.”
M.R. Eviq. 404(a)(1) (emphasis added). Sécond, evidence of “a pertinent trait of character-
of the victim of the crime offere.d by an accused . . . or evidence of a character trait of
.peacefulﬁess of the victim offered by the -prosecution in a homicide case . . . .”
M. R. Evid. 404(a)(2) (emphasis added). The final exception is evide\noe “of the character
of a witness, as provided in Article VI.” M. R.'Evid. 404(a)(3) (emphas-is added). Converse
to these specifically recognized parﬁes in Rule 404(a)(1)-(3), Rule 404(b) provides
evidence of “other crimes, wrongs, or acts is not admissible to prove the character of

a person in order to show conformity therewith.” (Emphasis added.) Similarly,

Rule 404(c) allows_evidence.of “a person’s character . .. in cases in which character or.a

trait of character of a person is an essential element of a charge, claim, or defense.”
(Emphasis added.) By it; plain language then, the legislature knew how to differentiat_e
between subsets of individuals and intended “a person” and “an accused” have different
meanings when the Rules speak Qf one and not the other. Accordingly, Rule 404(b) is not
constricted solely to the acts of the defendant, but rather to any person.

166 My reading is consonant with the scheme of the Rules. Rule 404, as explained,

provides what character and misconduct evidence is admissible and in what context.
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Rules 607 and 608 govern which parties may impeach a witness and how the witness may

be impeached. Rule 609 placés a limitation on impeachment, providing that, “[fJor the

purpose of attacking the credibility of a witness, evidence that the witness hé.; been

convicted of a crime is not admissible.”

967 My conclusion is further consistent with jurisprudence interpretiﬁg the
Federal Rules of Evidence.! See, e.g., Huddleston v. United States, 485 U.S. 681, 685-86,l

108 S. Ct. 1496, 1499 (1988) (discussing Fed. R. Evid. 404(b) and noting “[t]he actor in
the instant case was a criminal defendant . . . [o]ur use of [this] term[ ] is not meant to
- suggest that our analysis is limited to such circumstances.”); United States v. Williams,
458 F.3d 312, 317 (3d Cir. 2006) (“the prohibition against the introduction of bad acts
evidence to show propensity applies regardless of whether the evidence is offered against
the defendant or a third party.”); United States v. Lucas, 357 F.3d 599, 605 (6th Cir. 2004)
(“prior bad acts are generally not considered proof of any person’s likelihood to commit
bad acts in the future. . . .”); Agushi v. Duerr, 196 F.3d 754, 760 (7th Cir. 1999) (concluding

in a civil case_that “Rule 404(b) does_apply_to third parties.”); United States v. McCourt

925 F.2d 1229, 1231 (9th Cir. 1991) (discussing Fed. R. Evid. 404(b) and concluding

“on its face, Rule 404(b) applies to ‘a person’ and is not limited to the defendant.”)%;

I Montana Rules of Evidence 402, 403, and 404 were modeled on, and are largely identical to,
Federal Rules of Evidence 402, 403, and 404, and “cases and treatises discussing these federal
rules may be consulted as persuasive authority for purposes of analysis under their Montana
counterparts.” State v. Dist. Court of the Eighteenth Judicial Dist., 2010 MT 263, Y 47, n. 4,
358 Mont. 325, 246 P.3d 415 (hereinafter Salvagni).

2 In McCourt, the Ninth Circuit further cited several legal commentators and noted
“[t]he commentators agree that Rule 404(b) applies to ‘other crimes’ evidence regardmg persons
other than defendants.” 925 F.2d at 1232, n. 2.
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United States v: Kelley, 545 F.2d 619, 623 (8th Cir. 1976) (upholding the exclusion of
threats by a third party against the defendants and npting that Rule 404(b). “has been
traditionally one of exclusion, permitting evidencé o‘f other crimes, wrongs, or acts o‘f a
person . . . to show the motive and intént of that person as the accused in a prosecution for
a related offense.” (emphasis in original)); Mason v. Mitchell, 95 F. Supp. 2d 744, 779
(Northérn District of Ohio 2000) (“[Rule 464(b)’s] application_is not limited to criminal
defendants, to victims or witﬁesses, or to any- other subcategory of persons. It aﬁplies toall
persons.”); contra United States v. Taylor 701 F.3d 1166, 1172 (7th Cir. 2012) -
(“The language of Rule 404(b) does not apply to crimes, wrongs, or acts of another
person.”).

168  Our jurisprudence further supports my conclusion that Ml. R. Evid. 404‘(b; protects
fhird‘ parties.’> See, e.g., Sfate v. Knowles, 2010 MT 186, §f 43-44, 357 Mont. 272,

239 P.3d 129 (concluding the District Court abused its discretion by admitting evidence of

the defendant’s wife’s conduct and noting evidence admissible under the modified Just

rule_“must be_acismof_the_defendant _and not_acts_of a_third party ”_(emphasis_in "
original)); State v. Kolb, 2009 MT 9, § 21, 349 Mont. 10, 200 P.3d 504 (noting the lack of
authority to support admitting evidence of other crimes, wrongs or acts of a non-defendant

witness except in limited circumstances); State v. Clifford, 2005 MT 219, § 44,

-3 While these cases relied on the modified Just rule, a Rule 404(b) analytical framework which we
overruled in Salvagni, that decision rested on the conclusion that the existing framework imposed
“technical requirements that serve no practical purpose and should not have existed in the first
place.” Salvagni, § 38. As such, I see no meaningful distinction between the prohibition on
third-party misconduct under the modified Just rule and M. R. Evid. 404(b).
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328 Mont. 300, 121 P.3d 489 (affirming the District Court’s exclusion of “reverse 404(b)

e

evidence” to inculpate a third party and exculpate the defendant).

969  Of course, I note that Rule 404(b) places a limitation on the admission of otherwise

relevant evidence by “prohibit[ing] a theory of admissibility which allows an ultimate

inference to be made when it is prpmised upon an intermediate inference of the defendant’s
personal, subjective character.” Reopelle, § 23 (emphasis in original). = “Essentially,
Rule 404(b) disallows the inference from bad act to bad person to guilty person.”
Salvagni, § 47 (citations omitted). We i‘lave previously noted that ;‘if the prosecutor can
arrive at an ultimate inférence of conduct tﬁrc;ugh a different intermediate inference, the
‘prohibition is inapplicable.” Reopelle, 923 (citat_ions and internal quotation;s omitted). The
dis.tinction between admissible and inadmissible Rule 404(b). evidence “turns on the
intended purpose of the evidence, not its substance.” State v. Madplume, 2017 MT 40,
| 923, 386 Mont. 368, 390 P.3d 142. “To prevent the permissible uses from sWallowiﬁg the

general rule barring propensity evidence, the trial court must ensure that the use of Rule

404(_b)_eyidenc_ejs_clearly_justiﬁ_e_d_and_c_ar_efullyﬁlimitcd.lMa_dpluma,*1]__2_3_(_citations_and 4

internal quotations anitted). Mere reference to a permissible purpose is insufﬁcient for
admission of other acts eviden.ce, and the proponent must “clearly articulate how that
evidence fits into a chain of logical inferences, no lini( of which may be the 'inference that
the defendant has the propensity to commit the crime charged.” Madplume, § 23 (quoting
Clifford, 9 48).

70 in my opinion, the festimony of two law enforcerﬁent officers regarding the details

of a sensational high-speed chase and the judicial notice of Lamere’s conviction constituted
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improper 404(b) evidence of Lamere’s character to infer Strizich’s guilt. The State
articulated its theory of admissibility as Strizich’s consciousness of guilt and therefore
relevant to the proceedings against Strizich. The State argued

It’s not 404(b). It’s not a prior. This was something that’s after the fact. As
mentioned, Detective Pandis in the company of Detective O’Malley, advised
him he was under arrest, or would be under arrest. They did that the day after
the arrest warrant was issued. He knew about it.
, , .

The evidence will show he went out a window and got in the car with a
Mr. Lamere and they drove 100 miles an hour with Mr. Lamere driving until
they were forced off the road by pursuing law enforcement into a snowbank
after -- and Mr. Lamere in fact pled guilty to criminal endangerment because
of his conduct. So that is consciousness of guilt, your Honor, and it is
admissible.

(Emphasis added.)

I consider thg evidence, at its heart, to be bad acts evidence of a third party who did not
appear at trial. Had Lamere testiﬁgd at trial, Rules 608 and 609 likely would have barred
evidence of his conyic_tion. Evidence of Lamere’s criminal endangerment conviction

served no valid purpose in the proceedings against Strizich, nor did the testimony of the

details_surrounding the high-speed chase
1]71 The Court suggests that three witnesses, two of whom were sheriff’s deputies, and

the District Court’s instructions to thejury incorporating the details of Lamere’s high-speed

and sensational chase was harmless error. I cannot subscribe to such a distortion of the

record. The State sought to align the reckless and sensational acts of Lamere with Strizich’s
underlying offense, which was likewise sensational. ‘' The State’s focus on Strizich’s flight
was not an idle, inconsequential aspect of the ti'ial, but was calculated by the State to cast

Strizich in the same reckless disregard of safety for others as Lamere. Furthermore, the
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majority also suggests “Strizich had ample opportunity fo ‘dissipate any prejudice’” and .
explain his flight, rather than admit he was afraid of going to prison and increase the
probative value of the State’s evidence. I would not incentivize defendants to lie and craft
elaborate tales that the jury may or may not believe in an effort to excuse their actions.
Rather, I would preclude the State from introducing unfairly prejudicial evidence. For the

foregoing reasons, I would conclude the District Court abused its discretion by admitting

evidence of Strizich’s flight. Respectfully, I dissent.
/S/ LAURIE McKINNON
Justice Ingrid Gustafson and Justice Dirk Sandefur join in the Dissent of Justice McKinncjn.

/S/ INGRID GUSTAFSON
/S/ DIRK M. SANDEFUR
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8 MONTANA FIRST JUDICIAL DISTRICT COURT, LEWIS AND CLARK COUNTY

. Before THE HONORABLE MICHAEL F. MCMAHON, Presiding Judge

2 - ' FEERERE RS |
10| THE STATE OF MONTANA, )
11 Plaintiff, =~ %
12 ~vs- % No. BDC 2017-59 -
13| JORY RUSSELL STRIZICH., ) |
14 Defendant. ’m*wj****
15 J UDGMEN;[‘&IE ]3 ?QLLgMITMENT
16 An Information was filed chargi"n; thé al’;o.ve-named defendant with the offense of
17| AGGRAVATED BURGLARY, a felony, in violation of Section 45-6-204(2)(I), MCA, alleged to
18 | have been committed on or about December 28; 2016. On February 8, 2017, the defendant
19| appeared in open court with his attorney, Bryan Norcross, and pleaded not guilty to the offense
20 charged. A
21 On February 15, 2017, the State filed a Notice of Persistent Felony Offender, a copyofwhich |
22| was served upon defendant’s counsel of record, Bryan Norcross, and upon the defendant, on
23| Februaryis, 2017.
24 On June 20, 2017, the State filed an Amended Information charging the above-named
25 defendént with the offenses of Céunt I - AGGRAVATED BURGLARY, a felony, in violation of
26| Section 45-6-204(2)(1), MCA, Or, in the Alternative, Count II - ACCOUNTABILITY (Aggravated
27| Burglary), a felony, in violation of Sections 45-2-301; 45-2-302(3), and 45-6-204(2)(b)(1), MCA,
28| Count III - BURGLARY, a felony, in violation of Section 45-5-204(1)(a), MCA, and Count IV -
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TAMPERING WITH OR FABRICATING PHYSICAL EVIDENCE, a felony, in violation of Section
45-7-207(1)(a), MCA, all alleged to have occurred on or about December 28, 2016. |
. On June 29, 2017, the State filed a Second Amended Information charging the above~named
defendant with the offenses of Count I - AGGRAVATED BURGLARY, a felony, in violatiosi of
Section 45-6-204(2)(I), MCA, Or, in the Alternative, Count IT - ACCOUNTABILITY (Aggravated
Burglary), a felony, in violation of Sections 45-2-301; 45-2-302(3), and 45-6-204(2)(b)(I), MCA,
Count III - BURGLARY, a felony, in violation of Section 45-5-204(1)(a), MCA, Count IV -
TAMPERING WITH OR FABRICATING PHYSICAL EVIDENCE, a felony, in violation of Section
45-7-207(1)(a), MCA, énd Count V - CRIMINAL POSSESSION OF DANGEROUS DRUGS
(methamphetamine), a felony, in violation of Section 45-9-102(1), MCA, all alleged to have

occurred on or about December 28, 2016.

On October 2-6, 2017, a jury trial was held at which the defendant was present with his
counsel of record, Bryan Norcross, and the State was represented by Leo J. Gallagher, County
Attorney, and Jeff Sealey, Deputy County attorney for Lewis and Clark County. On October 6, the
jury found the defendant “Guilty” as to Count I (Aggravated Burglary), and Count V (Criminal
Possession of Dangerous Drugs (methamphetamine.) As to Count IV’s allegation of Burglary, a

felony, the jury found the defendant “Guilty” of the lesser included offense of Criminal Trespass,

19
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21

22

23
24
25
26
27
28

a misdemeanor. The jury found the defendant “Not Guilty” as to Count V (Tampering With or
Fabriéating Physical Evidence.)

On January 17, 2018, a sentencing hearing was held at which the defendant was present
with his attorney, Bryan Norcross, and the State was represented by Leo J. Gallagher, County
Attorney for Lewis and Clark County, and Jeff Séaley, Deputy County Attorney for Lewis and Clark
County. The Court ¢onsidered the pre-sentence investigétioh report and an addendum to the pre-
sentence investigation report brepared by Montana Department of Corrections Probation/Parole
Officer Jaimee Szlemko as provided to all the parties received prior to sentencing. Ms. Szlemko
was duly sworn and testified as to the pre-sentence investigation report. Maryann Mayernik and
Jesse Labelle were duly sworn and testified. The defendant gave a statement. Ovér thedefendant’s

2
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objection, the Court designated the defendant as a “Persistent Felony Offender” for his commission

ofthe felony offenses of Burglary and Criminal Possession of Dangerous Drugs. The Court, having
considered the testimony and evidence presented, and the arguments of counsel, and being fully
advised in the premises, entered the following JUDGMENT AND COMMITMENT:

IT IS HEREBY ORDERED, ADJUDGED AND DECREED:

The defendant as a persistent felony offender because of his commission of the offense of

Count I - AGGRAVATED BURGLARY, a felony, is sentenced to the Montana State Prison for a

-period of forty (40) years.

The defendant as a persistent felony offender because of his commission of the offense of
Count V- CRIMINAL POSSESSION OF DAN GEROUSI DRUGS (methamphetamine), a felony, is

sentenced to the Montana State Prison for a period of twenty (20) years with fifteen (15) years

suspended.

IT IS FURTHER ORDERED, ADJUDGED AND DECREED: for the lesser included
misdemeanor offense to Burglary as alleged in of Count IIT - CRIMINAL TRESPASS TO
PROPERTY, the defendant is sentenced to the Lewis and Clark County Jail for a period of six (6)
months, with all of thét time suspended, upon the conditions herein after set forth.

. The sentence imposed for Count III shall run concurrently with the sentence imposed for

Count I. The sentence imposed for Count V shall run consecutively to the sentence imposed for
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Count L.

The defendant is grantéd credit for time served prior to sentencing for the following: January

21, 2017 - January 17, 2018.

. As required by law the defendant shall:
1. Pay the mandatory surcharges of $80 for each of Counts I and V and $75 for Count IIi
to the Court’s Restitution Officer located in the Courthouse, 228 Broadway, Helena, MT 59601
(406-447-8231, telephone), on a schedule which he shall afrange with the officer, The defer_ldant
shall advise the officer of any factors which may affect his ability to pay his financial obligation or

the officer’s ability to contact him.
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2. Submit to DNA testing, pursuant to Section 44-6-103, MCA.

3. Pay $2,266.03 restitution of which he shall be jointly and severally liable with his co-
defendant, Kaleb Daniels, for the payment of $655.75 to théir victims Marshall and Sonya Buus.
The remaining amount, $1610.28, shall be the defendant’s solé responsibility with $715 owed to
Mr. and Mrs. Mayernik and the balance of $895.28 owed to Mr. and Mrs. Buus. The defendant
shall pay an additional 10% administrative handling fee and pay probation/ pafole supervisoryfees
(Section 46-23-1031, MCA) in the form of amoney order or a cashier’s check containing a reference
to his full name and court cause number, to be mailed to the following address: DEPARTMENT
OF CORRECTIONS - COLLECTIONS UNIT, PO BOX 201350, HELENA, MT 56620 (technicians
may be reached at toll free number 1-800-801-3478). (The defendant is advised by the
Department that no receipt will be provided to him, so it is imperative that heretain a carbon copy
ofthe mohey order/ cashier’s check). While placedina stat.e institution, the defendant shall forfeit
one-third of all incorné toward his restitution obligation.

The suspended portion of the defendant’s sentence shall be subject to the conditions
listed herein and thé Court recommends them to the Board of Pardons and Parole as a
conditions should he be released into the community:

1. The defendant comply with all sanctions given as a result of an intervention, on-site

(preliminary), or disciplinary hearing.
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2. The defendant shall attend self-help meetings at the direction of his supervising
officer. |

3. The defendant not knowingly have any contact, oral, written, electronic or through a
third party, with the victims. DOC staff may notify the victims about the availability of
opportunities for facilitated contact with their offenders without being considered “third
parties.”

4. The defenciant not associate with probationers, parolees, prison inmates, or persons
in the custody of any law enforcement agency without prior approval from his supervising
officer. The defendant shall not associate with persons as ordered by the BOPP.
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1 5. The defendant complete a chemical dependency and mental health evaluation.

through a stat"é-approved treatment provider as recom_mended by his supervising officer. The
defendant pay for the evaluations and comply with all treatment recommendations. The

defendant waive all rights of confidentiality which he may have associated with his

evaluation/treatment so that his treating therapist may confer with his supérvising officer.
6. The defendant not enter any casinos/gambling establishments and/or bars.
| 7. The defendant not gamble/play games of chance.

8. If the defendant is placed under the supervision of the Montana Department of
Corrections, he'bé subject to all regulations and rules of the Adult Probation and Parole
Bureau. |

9. The defendant obtain prior written approval from his supervising officer before
taking up residence in any location. The defendant not change his place of residence without |
first obtaiﬂing written permission from his supervising officer or the officer’s designee. The
defendant make the residence open and available to an ofﬁcer for a hdme visit or for a search
upon reasonable suspicion. The defendant not own dangerous or vicious animals and not use
any device that would hinder an officer from visiting or searching the residence.

10. The defendant obtain permission from his supervising officer or the officer’s - ‘

designee before leaving his assigned district.

11. The defendant seek and maiﬁtain employmenf or maintain a program approved by
the Board of Pardons and Parole or the supervising officer. Unless otherwise directed by his
supervising officer, the defendant inform his employe;' and any other person or entity, as
determined by the supervising officer, of his status on proBation, parole or other community
supervision.

12. Unless otherwise directed, the defendant submit written monthly reports to his
supervising officer on forms provided by the probation and parole bureau. The defendant

personally contact his supervising officer or designee when directed by the officer.
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1 13. The defendant be prohibited from using, owning, possessing, transferring, or
2| controlling any firearm, aminunition (including black powder), weapon, or chemical agent such
3| as oleoresin capsicum (bear) or pepper spray.
4 14. The defendant obtain pefmission from his supervising_bfﬁcer before engaging in a
5| business, purchasing real préperty, purchasing an automobile or incurring a debt.
6 -15. Upon reasonable suspicion that the defendant has violated the conditions of
7| supervision, a probation and parole officer have authority to search the person, vehicle, and
8| residence of the defendant, and the defendant submit to such search. A pfobation and parole
9| officer have the authority to authorize a law enforcement agency to conduct a search, provided
10| the probation and parole officer determines reasonable suspicion exists that the defendant has
11§ violated the conditions of subervision.
12 16. The defendant comply with all municipal, county, state, and federal laws and
13| ordinances and conducf himself as a good citizen. The defendant, within 72 hours, report any
14 || arrest or contact with law enforcement to his supervising officer or designee. The defendant be
15| cooperative and truthful in all communications and dealings with any probation and parole
161 officer and with any law enforcement agency.
17 17. The defendant be prohibited from using or possessing alcoholic beverages and ﬂlegal
1.8 drugs. The defendant be required to submit to bodily fluid testing for drugs or alcohol on a
19| random or routine basis and without reasonable suspicion. |
20 18. The defendant pay all fines, fees, and restitution ordered by a Court.
21 20. The pre-sentence investigation report and updé'ted pre-senténce investigation
22| report may be released by the Depaﬁment to certain persons, such as treatment providers,
23 | -mental health providers, and/or medical providers, as required for the defendant’s
24| rehabilitation.
25 Pursuant to Section 46-18-116, MCA, the parties are advised that if a written
26| judgment and an oral pronouncement of sentence or other disposition conflict,
© 27| the defendant or the prosecutor. in the county in which the sentence was imposed
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1| may, within 120 days after filing of the written judgment, request that the court
2 | modify the written judgment to conform to the oral pronouncement. The court
3| shall modify the written judgment to conform to the oral pronouncement at a
4| hearing, and the defendant must be present at the hearing uniess the defendant
5] waives the right to be pre'sent or elects to proceed pursuant to Section 46-18-115,
6| MCA. The defendant and the prosecutor waive the right to request modification
7| of the written judgment if a request for modification of the written judgment is
8| not filed within 120 days after the filing of the written judgment in the sentencing
9| court. ' |
10 In imposing the foregoing senténce, the Court considered the pre sentence investigation
11 | report and the testimony and evidence submitted.
12 If the defendant has not already done so, he shall report to the Lewis and Clark County
13 Jail for the purpose of getting processed (booked/fingerprinted).
14 Any instrumentalities of the crime or contraband seized during this investigation are
15| forfeited and shall be disposed of as provided-by law. .
16 Any bond posted in this matter is exonerated
17 Any outstanding warrant of arrest issued herein shall be quashed/recalled.
18 Done in open court the 17" day of January, 2018.
19 DATED at Helena, Montana, this ét’{ day of /‘:‘Q:’/?’ , 2018.
20 . |
- MICHA?/MCMAH/O&?;@ RICT COURT JUDGE
23 :
24
25
26
27 |



