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McClendon, j.

The State of Louisiana, by grand jury indictment, charged Joseph V. Laue with

second degree murder, in violation of ISA-ILS. 14:30.1 (count one); distribution cf a 
Schedule I controlled dangerous substance CCDS') (heroin), in violation of LSA-R.S.

40:966(AX1) (count two); possession with intent to distribute a Schedule I CDS 
(heroin), in violation of LSA-RS. 40:966(AX1) (count three); and possession with intent 
to distribute a Schedule m CDS (buprenorpfune), in violation of LSA-fLS. 40.*968(AX1)

(count four). Defendant pled not guilty on all counts.

Defendant filed a motto) to sever the second degree murder charge on count 
one from the drug offenses on counts two, three, and four. The trial court denied

defendant's motion to sever.

After a trial by jury, defendant was found guilty as charged on aS counts.1 
Defendant filed motions for post-ven£ct judgment of acquittal and for new trial. The

trial court denied both motions. The trial court sentenced the defendant as foflows: on

count one, to fife imprisonment at hard labor without the baiefit of probation, parole, 
or suspension of sentence; on counts two and three, to twenty-five years imprisonment 
at hard labor on each count, with ten years to be served without the benefS of

probation, parole, or suspension of sentence on each count; and on courtt four, to two 
years imprisonment at hard labor.3 The trial court ordeed that the sentences be

served oonaarentiy.

The State Red a habitual offender UR of Wormation, and the defendant 
stipulated to the allegations therein. The trial court adjudicated the defendant a third-

felony habitual offender on counts two, three, and four. The trial court vacated the

original sentences imposed on counts two, three, aid four and resentenced the

ddencfant as follows: on courts two and three, to thsty-five years Imprisonment at 
hard labor without the benefit of probation or suspension of sentence on each count;

*fts late disaissBdhenan, the gcfltyvercBas on counts cn^ two, and tfreewaeunarinious, and eleven 
of the twelve jwws touid the defendant guBty as charged on count tour.

1T* minutes mrficnte that the sentences on torts two, ttree, aid four were imposed wrthout the 
benefit of probation, parole, or suspension of sentence. However, the satendng transcript reveals that 
the trial o»t restricted benefits for ten years as to courts two and three and dd not inpose any 
restriction of benefits on court four. It is wel settled that in the eves of a discrepancy between the 
irtnutes and the transcript the transalpt prevails. See State v. Lvntti. 441 SoJM 732.734 1S63).
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and an count four, to twenty years Imprisonment at hard labor without the benefit of

probation or suspension of sentence. The trial court ordered that afl four sentences be

served concurrently.

The defendant now appeals, assigning as error the sufficiency of the evidence on

count one, foe denial of his motion to sever, and foe constitutionality of the sentence 
imposed on count one.3 For the following reasons, we affirm the conviction and 
sentence on count one; we also affirm the convictions, habitual offender adjudication,

and sentences on counts two and three; but we vacate foe conviction, habitual offender

adjudication, and sentence on count four.

STATBMB*rOf FACTS

On August 25, 2015, at approximately 5:06 p.m.r the SSdell Rre Department 
AcaeSan Ambulance* and officers of foe S&defl Police Department (SPD) were dispatched

to a residence located at 429 Codifer Street in STtdeQ in response to a 911 report of an 
unresponsive mate believed to have overdosed on heroin. The first responders located

Aftwt Iterant (foe victim) in one of the bathrooms. The victim was sitting on a toilet 
with his pants around his ankles. The first reg>onders observed that the victim's color

was gray and they were imabie to detect a pulse. The victim's mother Newama Borate

Marant ("Ms, Borate*), Ms girlfriend Alexandra Hendrtds CAB*)/ and Ms sister Amanda

Marant were present and questioned by the poBce* and the scene was secured.

Jean Kaufman, a SPD crime scene technician and evidence custodian at the time

of the offense; arrived on the scene at approxanately 530 pjn. Kaufrnar processed atd 
photographed the scene. Witnesses described foe area in which the victim was located

as an add-on bedroom or endosed catportygarage that included a combined bathroom 
and washer and dryer area. The first responders did not idenSy visible signs of a 
struggle at foe scene, and foe victim's body had no signs of trauma. However, the 
victim had a scar and small lesions in the crook of his arm. A substance, 0.71 grams of 
suspected heroin, was located on a green card on top of foe dofoes dryer, along with a

* As father detailed herein, the defendant raises six asfoimcnte of error on foe issues noted atafe
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spoor and a cell phone. A syringe that contained 3.10 grams of suspected heroin was

tooted on the bathroom floor.4

According to Ms. Bonnie, Amanda, and AG, the victim was stmg^ing with a 
heroin addiction at the time of his death. At the scenes Ali informed the police teat the 
vidin had purchased heroin from a dealer earlier that day. Initially, Ali only identified

the deafer as Joe. Ali later provided additional information regarding the dealer, 

inducfing the area in which he resided and a physical description, and identified the

defendant as the dealer in a photographic lineup.

Based on the information provided by AG, Sergeant Dennis Bush and Detective

Charles Esque of tee SPD Narcotics Division began conducting surveillance within the 
vianfty of the defendants SBdeil residence. The deferKfanfe residence was identified as

the last house at the end of Hickory Street, a dead-end street located off of Highway

190, behind the Antebellum House. On two separate dates, September 8, 2015 and

November 5, 2015, the officers observed hand-to-hand exchanges consisting of what

they befieved to be narcotic transactions. During the first incident, the officers fbaowed

tire defendant to the outskirts of his neighborhood. The officers observed a hand-to-

hand exchange between the defendant and the occupants of a vehide, which they 
befieved to be a narcotics transaction based on their experience.5

The seoond incident in November resutted in the defendants arrest. Sergeant 
Bush and Detective Esque followed the defendant horn his home to a location several

blocks away. The officers observed the defendant interact with a second tncEvtduaL The

officers approached defendant and the second irafindual in their vehicle, and

announced tear presence as they exited their vehicle. The defenrtent tossed a smaG

•* Brittany a forensic sdenBst of the St Tammany Parish arerffTs Office Crime Laboratory and
expert in Berates anatyste, performed dwracai testing in this case. She confirmed the presence of 
herein after testing the substance recovered tan the top of the <Vyer and the syringe.

* The officers pursued tee veffiefe and fb&owed tt to a Walgreens parking lot, where they observed an 
IndMdisJ ent his vehide and engage in a hand-to-tend exchange vrflh the occupants of the pursued 
veWde. The officers arrested the occupants of tee vehide, Wentffied as Damien Hughes, Ante 
Higginbotham, and the tend individual, Paui Fagan. Prior to being apprehended, Fagan dtonted a 
substance. Sergeant Bush seized the substance, which was later confirmed hr be heroin. Hughes and 
Higginbotham testified at trial and admitted to purchasing heron hem the defendant that day and seBhg 
a portion of ft to Fagan.
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object onto the ground (a piece of silver foil containing suspected heroin).6 Following 
his arrest^ the defendant was informed of his Miranda7 rights and executed a waiver of 

rights form. During a post-arrest interview, conducted by SPD Sergeant Richard 
Walden, the defendant admitted to distributing narcotics.

ASSIGNMENTS OF ERROR NUMBERS ONE. TWO. AND THREE

In assignment of error number one, the defendant argues that the conviction on 
count one, second-degree murder, should be reversed as the evidence was

constituhonaify insufficient to support the conviction. Defendant argues that the State

and the jury conflated the LSA-^S. 14:30.1(A)(3) requirement that a scheduled CDS be

a direct cause of death with the mere sale of a CDS to a person who thereafter tfes of

an overdose with no evidence that the drug purchased from the accused induced the 

death in whole or in part Defendant contends that while Louisiana law does not

require that a defendant's sale of a CDS be the sole ouse of death, it does require that

a defendant's sate of a CDS be a cause of death, in assignmeit of error number two,

the defenctent simBarty argues that the conviction cm count one should be reversed as

the evidence against him failed to exdude every reasonable hypothesis of innocence.

He spedficaHy argues that if the jury could not reasonably reject the hypothesis that the

victim purchased heroin from muttipte sources and <Sd not consume any from the

defendant cm August 25, 2015, an essential dement of second-degree murder was

unproven. In assignment of error nurctoer three, the defendant argues that the trial

court erred in denying his motion tor post-verdict judgment of acqufttaL Theddendant

presents the following related dafrns in support of his argument that the jurycoidd not 
have reasonably rejected his hypothesis of innocence.

Initially, the defendant claims that due to the victim's heroin addiction and

retetionsHps with other drug dealers, the evidence presented the reasonable hypothesis

that the victim's purchase and consumption of heroin was hem a source other than the

‘The substance tested positive as containing heroin. Just prior to tossing the heroin, the defendants 
hand ues extended toward another subject, Pad Bdhe, as the offices approached. The defendant was 
arrested far possession Mth Intent to rfetribute heroin, and Bathe was arrested for attempted possession 
of hatnv Sergeant Bush farther teSffied at trial that tfrce fibre of suspected subccron^ lata 
determined to cortain tvjxwwphine, and a piece of unused diver fid we reawed from the 
drfendart’s pants pocket during a pat-down search.

? fSranda v. Arizona, 384 US. 436,444,86 S.0.1602,1612,16 L&L2ri 694 (1966).
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defendant Secondly, the defendant simBarty claims that there was no direct evidence

that die heroin that caused or contributed to the vic&rrfs death was purchased on the

day in question or from whom. He notes that no one was with the victim when he 
bought the heroin and that the victim did not afterwards identify the sellers) to anyone

efce. While the defendant concedes that he had contact with the victim on the date in
question, he emphasizes that another dealer, Matt Eagle, was the last person who

spoke to toe victim. Thirdly, the defendant daims that there was no dfrect evidence of

the amount of heroin the victim bought on the day in question. The defendant daims 
that the amount of heroin that remained at the victim's house, 0.71 grans, exceeded 
the amount that the victim could have purchased from the defendant The defendant

notes that the amount was twice the amount he "allegedly sok) [or intended to seO]"

under counts two, three, and tour of this case. Fourthly, the defendant reiterates his 
daim that the Investigation did not tie him to the heroin used by victim on August 25, 
2015. Finally, the defendant concludes that there was no direct evidence that Ms

actions constituted a direct cause of the victintfs death. He claims that there was no

evidence that the heroin he sold to the victim an August 24, 2015, remained In the 
victim's system on August 25, 2015 and contrtouted to his death. The defendant 
argues that to hold otherwise would impose a form of’market share criminal fefcdftyj.]' 

A conviction based on insuffkJerft evidence cannot stand as ft violates Due

Process. §§£ ILS. Const amend. XIV; La. Const art I, § 2. In reviewing daims 
challenging the sufficiency of the evidence, viewing the evidence in the fijtot most 
favorable to the prosecution, an appellate court must determine whether any rational 
trier of fact could have found the essential elements of the crime and the defendant's

identity as the pepetratnr of that crime beyond a reasonable doubt Jackson v.

Virginia, 443 US. 307, 319, 99 S.Q. 2781, 2789, 61 LEd-2d 560 (1979). Staten

ISA-CCr-P. art 821(B); State v. Ordodi, 2006-0207 (La. 11/29/06), 946 So2d 654,

660; state v. Codterham, 2017-0535 (La-App. 1 Or. 9/21/17), 231 So3d 698, 703, 
writ denied. 2017-1802 (La. 6/15/18), 245 So3d 1035. The Jackson standard of 
review, incorporated in LSA4LO-.P. art 821, is an objective standard tor testing toe
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overall evidence, both direct and circumstantial, for reasonable doubt State v. 
Legaux, 2019-0075 (LaJVpp. 1 Or. 9/Z7/19), 288 So.3d 791,794.*

When analyzing circumstantial evidence, LSA-ftS. 15:438 provides that the tact 

finder must be satisfied that the overall evidence secludes every reasonable hypothess

of 'mnocence. State v. Patomo, 2001-2585 (La.App. 1 Or. 6/21/02), 822 So.2d 141,

144. When a case involves circumstantial evidence and the trier of fact reasonably 
rejects the hypothesis of innocence presented by the defense, that hypothesis faBs, and

ihe defendant is guffly unless there Is another hypothesis that raises a reasonable

doifct State v. Dyson, 2016-1571 (LaJ\pp. 1 Or. 6/2/17), 222 So-3d 220, 228, writ

dented. 2017-1399 (La. 6/15/18), 257 So.3d 685. Unless there is internal contradiction

or irreconcilable conflict with the physical evidence, the testimony of a single witness, if 
befiewed by the feet finder, is sufficient to support a factual conclusion. Sate v.

Marshall, 2004-3139 (La. 11/29/06), 943 So.2d 362, 369, cert denied. 552 U.S. 905, 
128 S.a 239,169 LEd.2d 179 (2007).

Louisiana Revised Statute 14:30.1(A)(3) defines second degree murder as the

Hffing of a human being when the offender unlawfully distributes or dispen 

fisted in Schedule I through V of the Uniterm Controlled Dangerous SubSance Law, 
winch is the direct cause of the death of the recipient who ingested or consumed the 
substance. Heroin is classified as a Schedule I CDS. LSA-R5. -KL964, Schedule 
I(BXU). To stgjport the conviction under LSA-RS. 14:30.1{A)(3), the record must 

contain evidence that (1) the defendant distributed or dispensed heroin to the victim; 
(2) the victim ingested cr consumed the heroin; and (3) the victim died as a direct 
cause of ingesting or consuming the heroin. State v. Ham, 2005-2090 (LaJkpp. 1 Qr. 
6/9/06), 938 So.2d 181,186, writ denied. 2006-1713 (La. 1/26/07), 948 So_2d 164.

For purposes of the Uniform CcntroBed Dangerous Substenoes Law, LSA4LS 
40361 to 40:995, 'cfistrfinite' is 'to defiver a (CDS] whether by physical defivery, 
admaiistEring, subterfuge, furnishing a prescription, or by fifflng, packaging, labeling or

3 CDS

* A motion for post-venSct Judgment of aoqi^tat shaS be granted only if the evMerws viewed tn a G£ht 
most favorable to tte state does not reasonably pemft a findbig cf gi»e LSA-CCrJ>. art 821(H). A 
cornual to l£MLCr-P. art 821 trifles ttat the test to be appQed in riding on such a motion is 
'whether a reasonable fed tinder must have a reasonable tfatfl* under toe wei setflad i—frsim 
standard of review.
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compounding the substance pursuant to the lawful order of a practitioner.' LSA-R-S. 
40:961(15). *Oispense' is "to deBver a [CDS] to the ultimate user or human research 
subject try or pursuant to the lawful order of a practitioner, including the packaging, 
labeSng, or compounding necessary to prepare the substance for such delivery,' LSA- 
RS. 40:961(14). 'Deliver' and 'delivery' are defined as 'die transfer of a [CDS] 

whether or not there exists an agency relationship.' LSA-ftS. 40361(11). The case 
taw has defined "deliver' as transferring possession or control. Haro, 938 5o.2d at

186.

Where there is conflicting testimony about factual matters, the resolution of

which depends upon a determination of the crerffiafity erf the witnesses, the matter is 
one of the weight of the evidence not Its sufficiency. Accordingly, our role is not to 
assess crec&ffity or reweigh evidence. Codcerham, 231 So.3d at 705. Where a key 
Issue is a defendant's identity as the perpetrator of the crime, tire State is required to
negate any reasonable probability of nfeidentiBcation in order to cany as burden of

proof. However, positive identification try only one witness may be sufficient to support

a defendant^ conviction. State v. Davis, 2001-3033 (LaApp, 1 Or. 6/21/02), 822

&x2d 161,163.

AD, the victim's girlfriend for the five years preceding Ws death in 2015, lived in
the hfarant home at the time of the victim's death. Afi and tire victim had both been

struggling wtth herein addiction since 2014. Aii testified that she and the victim would 
normally use heroin when they were together, so they could take turns in case one of

them had a negative reaction. She was unsure as to the amount erf money they sperrf 
on daily heroin use, but estimated that the purchase amount was at least festy dollars a

day, as they would divide it between the two of them. Aii expianed that the victim

would obtain and dMde up the drugs, and they would borrow money from tamfy

members when necessary.

According to AS, for a period of time All and the victim went to New Orleans

every day to purchase heroin from Malt Ear^e or someone who she identified only as 
'Bob.' However, shortly before the victim's death, they started purchasing heroin from

loe, who At identified as the defendant, because he was in Sfidefl so a was "easier and
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safer!,]' as they no longer had to travel across the lake and back.9 Specifically, Afi and 
the victim were introduced to the defendant around April or May, for the sole purpose

of purchasing heroin. Subsequently, the victim made arrangements for drug 
transactions by calling or texting the defendant Afi testified that they routinely met the 
defendant near his house (behind the Antebellum House and Waffle House at the end

of a dead-end street), at a gas station, or at a job site. They never had soda! meetings 
wfth the defendant and contacted him only to arrange drug transactions.

AJi further testified that on August 24, 2015, she and the victim bought heroin

from the defendant that was "really strong," stronger than it had been previously. She

stated that after she used the heroin, she took a shower and fell asleep standing up, 
which was an unusual occurrence. Mi further stated that foe victim fell asleep white

sitting in a chair after ingesting his portion of the heroin from that purchase.

On the foflowing day, which was August 25,2015, foe day of the victim's death, 
the victim went to work, and Afi hefysed her rrxrther move into a new home. Afi testified

that she and the vktsn taBced throughout the day, that the victim planned to purchase

heroin that day but was twenty dollars stmt; and that she borrowed twenty dofiars

from her mother to give to the victim to make the purchase. At approximately 3ffl0 
pun.. Mi saw the victim for the final time before his death. He met her at the four-way

stop sign across the street from her mother's new house. At that point, Afi gave tan the 
twenty doBars to assist wfth his prearranged heroin transaction with the d^endant

Amanda, the victim's sister, testified that she was in foe bathroom when the

victim returned home. About fifteen mfoutes after he got home, she poked her head in 
his befooom doorway and caBed Ms name, but he did not answer. Amanda assumed

that the victim had l^t again, and left to run errands with her brother Coffin.

At approximately 4:20 pm, Afi texted the victim, but he did not respond- AG 
testffled that the victim's failure to respond was not norma], adding that he "loved Ms 
phone" and always answered Ms phone. After being unable to reach the victim by 
phone, Afi rode with her sister to the Marant residence. Mi arrived just as Amanda and

* AS and the victim wee once arested for possession of heroin whte traveffing across the take in January 
2015.
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Coffin were leaving. As Mi entered the house and opened the bedroom door, she 
noticed the bathroom light was on. AG entered the bathroom and saw the victim sitting 

leaned over on the toilet When the victim didn't respond. All shook him and turned 
him over. Ali ran to Ms. Bomie, who told her to call 911. Afi stayed on the 911 caB until 
the first responders arrived. Ali then called Amanda and Coffin, and Informed them dot 
the victim had overdosed.

Chris Harshbarger, one of the paramedics who arrived on the scene, testified at 

trial that the paramedics arrived within appraamateiy two minutes of the dispatch, as 
they were only two blocks away from the Marant residence. Members of taw 
enforcement were already there when the paramedics arrived. Harshbarger noted the

presence of ftvidity, a sign of dead) that consists of the discotoration of the skin caused 
by pooling of the Mood, on the victim's hips, lower abdommal region, and aiddes.

Harshbarger explained that Bvkfity can start wfthm forty minutes to one hour of d^th. 
It is initially blotchy and becomes prevalent within about two hours. Harshbarger

testified that the location of the victim's fividfty was due to his posdoning, as he was

sitting on a toilet at the time of his death.

John Lizzaraga, a forensic taodcotogfet for the Louisiana State PoOce and an

expert in forensic toxicology, generated a scientific analysis report tor a blood alcohol 
analysis and a scientific analysis report tor a toxicology request The results of the

blood alcohol analysis were negative for the tested for substances (including methanol.

acetone, isopropanoJ, and ethanol). The results of the toxicology analysis were posfiive

rtabofite of heroin), morphine, saficyDc add (afor &Monoacetytmorphine (a

metabotfte of aspirin), marijuana metabolites, codeine (commonly present in heroin), an

opiate {specified in the urine sample results as hydromcrphone), and THC (an inactive 
raetabote of THC that has no pharmacological effect).

lizzaraga explained that the results in the instant matte are dearly uonsfetefl

with a heroin toxicity case. Regarding the presence of salicylic add, he testified that it
was at a normal level {wfih'm therapeutic levels for an adult) and not indicative of

intoxication of any kind. However, the morphine level was concerning at weB over MO

nanograms per mffiilfter. lizzaraga testified that the presence of hydrotnorphone in the
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victim's urine sample, as opposed to the. Wood sample, indicated previous use of the

compound though it was not flowing through the victim's system at the time the sample 

was taken. Though multiple toxicity could not be completely ruled out,10 there was no

indication of multiple toxicity. After Lizzaraga's testing was completed, the reports were 
given to the coroner to make a determination as to the victim's cause of death.

Dr. Michael Defatta, the Chief Deputy Coroner and Chief Pathologist for the St 
Tammany Parish Coroner's office and expert in forensic pathology, reviewed the

autopsy report and certified the death certificate in this case. The final diagnoses feted 
on the victim's autopsy indude: (1} heroin toxicity; (2) pulmonary congestion and

edema (a common finding in death, particularly with heroin toxicity cases, as the lungs

become heavier and stop working property, the blood flow slows down, and fluid

accumtdates in the lungs); and (3) no evidence of trauma. Heroin toxicity is identified

as the cause of death. Dr. Defatta testified that such a ruling is common in cases when

the toxicology is positive for morphine, specifically 6-Monoacetylmorphine, which is

unique to heroin.

Detective Jeremy Bertucd of the SPD, Criminal Investigations Division, Major 
Crimes Unit a digital forensics examiner and expert to digital forensics, performed a 
digital forensic examination of the victim's cell phone. Detective Bertucd and Detective

Esque testified regarding the phene reomtk in this case. On the day of the victim's

death, he began texting the defendant that morning.u Specifically, at 8:17 am, the 
victim sent the defendant tile following text message: "You think you can do that for 
me todayp]* The defendant replied, ’Do what?” The defendant later text messaged 
’Probably doing the same thing as yesterdayf.]* The victim replied, "WeH IT call u 

when I get off to see If anything popped of^.J*

“ Mufiftie trsdtity coJd net be nied out because of the postte presence erf drugs that were not tested 
hr, such as synthetic opiates new on the market However, it was hither noted aflxcutaaMy 350 
afferent compounds consisting of typteaf street drugs, many prescription drugs, and the counter 
tfrugs were screened for in tfts case,

° Oetectfve Bertund testified that the tune stamps on toe phone records were five hours ahead of central 
aandart time, and wens recorded frunDStary time as opposed to cMfen horns. The times oted herein 
were conwfted by Detective Sertuoa
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The victim and Ali were also communicating diving the day. At 9:18 a.m., the 
victim sort AB a text message stating, "Yea and if we do end up getting some tonight it

we [sic] wiO fi#it to make it the last[.]'

At 12:32 p.m., tie victim asked the defendant, "Can you save for me or are you 
going to re up[?]“ Minutes later, the defendant responded with two text messages. The 
first read, "No, bob got popped. Depends on what u need[.]" The second stated, "It's 
going to b the same, small but good[.]* The victim responded "Yea that's fine bro{.]'

At 12:40 p.m., the victim sent a ted message to Ali that read, "He said he can 
get us a 40 but it's ganna be small again idk how we gams spfit Rf.]* AS and the 
victim agreed that they would ten the defendant that they wanted a fifty-dofer amount 
instead, and AD would borrow twenty doflars from her mother. At 1:19 p.m., the victim

asked the defendant, "Is ft too late to mate ft a 50{?3' The drfendant replied, "No.’

The victim tost made arrangements with AB to pic* up the twenty dodais, informing 
her that around 3:00 p.m., he would probably be off from work. At 3:14 p.m, the

victim toft messaged the defendant, "On my way[,]* and the defendant replied, "K[.]"

At 3:24 pun., the victim ted messaged the defendarft, dating "Bout to puB in the

hood[.]”

At 4:35 pjn„ AB ted messaged the victim, *Wyd[?]" She never received a
response. Detective Esque testified that he had no reason to believe that toe victim

met with or made arrangements with any individual other than the defendant on the

day of the victim's death. The victim's residence, Alt's mother's new residence, and the

defendant's residence were afl located wfthin a 15.4 rntie radius.

During the cross-examination of Detective Bertucd, testimony was elated to
show that the victim also commuterated wfth another dealer. Eagle. Specifically, cm 
August 24, the victim sent Eagle a text message at 5:20 pan. asking, "can U get 
anytomg[?]' The victim and Eagfe made failed arrangements to meet that night "off 
old Spanish trail[.]" The next morning, the day of the vktbn's death, the victim text

messaged Eagle, "Thanks for blowing me off[.]" Eagle later replied, "Hey I’m sry bout

last nits. My battery died —Ima be making another run today if ya wanta go. Its fiame

as hell [tec] too.' Eagle further iterated that he would be leavmg "ProBy romd 2 or
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3.' However, the victim repBed, “I wort be off by that time .]* The victim then 
told Eagle that he was not sure what time he would be off but indicated that it would 
be, "probably around 4[.]' Eagle replied, “I might sta be around* and later texted, 'Let 
me know wen ya off. We proOy not going to love til 4 to [4:30.]' Detective Bertuctf 
testffied that the victim missed several subsequent calks from Eagte that day, August 25, 
but held a seven-minute outbound conversation with Eagle at approximately 3:46 pjn. 
that afternoon, the final commurdcation with Eagle before the victim's death.

Detective Bertucd testified that two (drone numbers found in the victim's phone

woe associated with the name “Matt" One was not saved to the contacts in the

victim's phone; but was a “frequent contact” Text messages between the victim and 
the unsaved number indicated that it belonged to Matt Eagle. The text messages

quoted above were exchanged with this unsaved phone number. The other phone

number associated with foe name “Matt” was saved to foe contacts in foe victim's

phone under the name "Matt." The phone calls the ctey of the victim's darth, inducting

the seven-minute outbound conversation referenced above, were wBh foe phone

number saved as "Matt' Although Detective Bertucd testified that he believed that 
both phone numbers belonged to Matt Eagle, the record does not affirmatively establish

that both phone rumbers belonged to the same individual.

AG made unsuccessful attempts during the investigation to assist as a

confidential informant. White AD did not make its with the defendant far aOMGihjaiia

contiofcd buy, she stated at trial that she drscussed the Incident in question wfth foe

defendart. She specffkaHy testified that the defendant confirmed that he had provided

the vtcftn with heroin on the day in question.12 Ali further emphasized that she was 
one hundred percent certain of her pretrial identification of the defendant in a 
photographic lineup as the heroin dealer that she and tire victim were using at the time

of the wan's death. A5 also identified the defendant in court.

During the defendant's post-arrest interview, he admitted to dealing (bugs to 
others for money. The defendant stated that he had five to ten customers. He noted

a AB testified that she did not tel the ponce about the foOow-to conversation that she ted wWi the 
drfendant because she was afraid to tfedose the information. She also testified that the defendant 
offered to provide her with heroin after the incident.
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that some of the buyers were repeat customers, while others were one-time 

purchasers. He indicated that he sold enough drugs to take care of Ns own drug habit 
and that he worked to make money for his living expenses. The defendant also 
admitted to knowing people who died from drug ise. After a lengthy attempt to eficft 
additional information, the defendant ultimately requested an attorney, and the

interview ceased.

An appellate court is constitutionally precluded from acting as a ’thirteenth juror* 
in assessing what weight to give evidence in criminal cases; that determination rests 
solely on the sound rfccn^jon of the trier of fact "The trier of fact may accept or reject; 
in whole or in part, the testimony of any witness. The fact that the record contains 
mdenoe that conflicts with the testimony accepted by a trier of fact does not render

the evidence accepted by the trier of fact insufficient. Hano, 938 So.2d at 187.

Herein, the jury heard the tes&nony and had the opportunity to review the

phone records reganSng the victim's communications around the time of his death aid 
rejected the hypothesis that the heroin that caused the victim's dead) was purchased

from a dealer other than the defendant AD unequivocally testified that she and the

victim were p« chasing heroin from the defendant at die time of the victim's death, that

the victim arranged to and did purchase heroin from the ddendant on the date of Ids 
death, and that she had a subsequent conversation with the d^endant wherein he

confirmed providing the heroin to the vktim on the day in question. The phone records

in this case overwhelmingiy corroborate AD'S testimony that the victim purchased the 
heroin at issue from the defendant. The State elicited testimony to show the victim's

actions on the day in question that led to his death, from when the victim arranged the 
b'ansacdon with the defendant, obtained money from Ali, and met the defendant, to 
when he arrived home briefly before ingesting the heroin and losing consciousness.

Specifically, the record reflects a 3:24 pjn. text message from the victim to the

defendant indicating that he was about to 'puB in," that the victim failed to respond to
Ids gjrtfriencFs text message at 4:20 pjn., and was (bund dead at approximately 5:00 
pjn. Thus, the jury could have reasonably concluded that the victim made and futfBJed

arrangements with the defendant to purchase the heroin that caused his death.

14
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In reviewing the evidence presented at trial, we cannot say that the jury's

determination was irrational under the facts and circumstances presented See

Ontodi, 946 SoJd at 662. Based on the record before us, the jury could have 
concluded that (1) the defendant distributed heron to the victim, (2) the victim

ingested or consumed the CDS, and (3) the victim died as a direct cause of ingesting or

consuming the CDS. An appellate court errs by substituting its appreciation of the

evidence and credibility of witnesses for that of the fact finder and thereby overturning

a verdict on the basis of an exculpatory hypothesis of innocence presented to, and

rationally rejected by, the jury. S^ State v. Cbfloway, 2007-2306 (La. 1/21/09}, 1

So3d 417,418 (per curiam). A court of appeal impinges on a fact finder's discretion 
beyond the extent necessary to guarantee the fundamental protection of chie process of 
law in accepting a hypothesis of innocence that was not unreasonably rejected by the 
fact finder. SS& State v. Htn^ 2014-2295 (La. 1/27/16), 269 SoJd 698, 703 (per

curiam). After a thorough review of the record, we are convinced that a rational trie- of

feet, viewing the evidence presented In this case in the fight most favorable to the 
State, could find that the State proved beyond a reasonable dcxiit, and to the exclusion

of every reasonable hypothesis of mnocence, afl of the elements Of second degree 
murder and the defendant's identity as the perpetrate). Thus, we find that assignments 
ctf error numbers one, two, and three bek merit

AgrncwWWTS OF ERROR NUMBERS WHIP AMD FIVE

In assignment of error number four, the defendant argues that the trial court 
erred in denying his motion to sever the second-degree murder charge on count one 

from the drug offenses on counts two, iftree, and four. In assignment of error number 
five, the defendant argues that the trial court, having declined to sever the offenses, 
erred in allowing evidence of the September 2015 and November 2015 drug 
transactions with respect to die second-degree murder charge.

Pursuant to LSA-CCr.P. art 493, two or more uffases may be charged in the 
sans inefidment or information in a separate count for each offense if the offenses 
charged, whether felonies or misdemeanors, are of the same or similar character or are 
based on the same act or transaction or on two or more acts or transactions connected

15



together or constituting parts of a common scheme or plan; provided that the offenses 
joined must be triable by the same mode of trial If it appears that a defendant or the 

State is prejudiced by a joinder of offenses in an indictment or bi of information or by 
such joinder for trial together, the court may order separate trials, grant a severance of 
offenses, or provide whatever other refief justice requires. LSA-CCr.P. art 495.1.

In ruling on a motion for severance, the trial court should coreader a variety of

factors in determining whether or not prejudice may result from the joinder (1)

whether the jury would be confused by the various counts; (2) whether the jury would

be able to segregate the various charges and the evidence; (3) whether the defendant

could be confounded in presenting Ms various defenses; (4) whether the crimes 
charged would be used by the jury to Infer a criminal disposition; and (5) whether, 
considering the native of the offenses, the charging of several crimes would mate the 

jury hostile. A severance need not be granted if the prejudice can effectively be 
avoided by other safeguards. In many instances, the trial judge can mitigate any 

prejudice resulting from joinder of offenses by providing dear instructions to the jury. 
The State can further curtaS any prejurfice with an orderly presentation of evidence.

State v. Friday, 2010-2309 (LaJ^pp. 1 Or. 6/17/11), 73 So3d 913, 928-29. writ 
denied. 2011-1456 (La. 4/20/12), 85 So3d 1258.

Amotion for severance is addressed to the soimd discretion of the trial court, 
and its rufing should not be disturbed on appeal absent a showing of an abuse of

discretion. A defendant in ar?y case bass a heavy burden of proof when alleging 
prejudicial joinder of offases as grounds for a motion to sever. Factual, rather than 
condusory, allegations are required. Friday, 73 So3d at 929. Evidence of a crime 
ether than the one charged, which may not, for some reason, be admissible under 
Prieur13 in a separate trial of that charge, does not prevent the joinder and single tral 
of the charge of multiple crimes, if the joinder of the crimes is otherwise permissible, 
finally, thee is no prejudicial effect from the joinder of offenses when the evidence of 
each is relatively simple and distinct, so that the jury car easily keep the evidence of

a State v.Priear, 277 Sx2d 126 (la. 1973).
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each offense separate in its deliberations. State v. Murphy, 2016-0901 (LaApp. 1 Or. 

10/28/16), 20$ Sa3d 219, 227.

In support of assignments of error four and five, the defendant argues that die 
danger inherent in dedming to sever the offenses and in allowing testimony concerning 
drug transactions unrelated to count one was evident at the pretrial stage and resulted 
in an improper verdict Citing State v. Mortis, 99-3075 (La.App-1 Or. 11/3/00), 770 
So.2d 908, 914, writ dented. 2000-3293 (10/12/01), 799 So2d 496, cert denied. 535

US. 934, 122 S.ct 1311, 152 LEd.2d 220 (2002), the defendant maintains that the

trial court failed to consider whether the crimes charged would be used by the fciry to
infer a criminal disposition, and whether, considering the nature of the offenses, the 
charging of several crimes would make the jury hostile. The defendant argues that the 
"bad acts' that formed the basis for the other counts occurred after the sale resuSing in

the victim^* death. The defendant atso cftes to LSA-CE. art 403, contending that the

trial court's reasons for judgment do not contain an "interest balancing’ analysis with

respect to the second-degree murder charge, because the subsequent CDS transactions 
had no evidentiary value with respect to the second-degree murder charge.

However, as Morris is cfetingiMsfiabte from the instant case, the defendant's 
reforce on Morris is rm^daced. In Morris, the defendant daimed the trral court erred

by refusing to sever the charge of felon in possession of a firearm from the remaining

offenses. He claimed joinder of that offense was improper and prejucfidai because ft
allowed the jury to hear the otherwise madrressaMe evidence that he was a convicted 
felon. Morris, 770 Sa2d at 913. (to such evidence was presented in this case. At any

rate. In Morris, we found that the defendant felled to establish that the evidence df the

firearms charge was likely to confuse the jury and make ft unable to wjpyft* the

charges and evidence because the charges and evidence pertinent to each of the

crimes charged were easfly distinguishable. Morris, 770 So .2d at 914. We also found

that evidence of the defendant's prior conviction lad not confounded fas defenses of

aObi and discrediting tire testimony of the State's wSnesses. Morris;, 770 So.2d at

17



914.M Thus, this court found no merit in the defendant's claim that the trial court emed 
therein in refusing to sever the charge of felon In possession of a firearm. Moms, 770

So2d at 915.

In the instent case, all of the charged offenses were triable by the same number 
of jurors. The trial court instructed the jury that the defendant was on trial only for the 
offenses charged and that the jury was not permitted to find him gu3ty of the instant 
charges hfrmr^ he may have committed another offense. The trial court further 
instructed the jury as to the separate elements for eadi of the offenses and the State's 

burden of proving each element beyond a reasonable doubt Prior , to instructing the 
jury as to the elements of each offense, the trial court stated:

The defendant Is charged with four counts or offenses in this case.
These are separate charges or counts and should be considered as such.

You must make a separate deteonmation on eath count and reach 
a separate, independent verdict as to each count

You are to consider the evidence presented on eath count and 
determine a proper verdict as to that particular Gount

We find the offenses wee property joined pursuant to LSA-CCr-P. art. 493. The 
ddendant has offered only conclusory allegations for severance and failed to meet the

burden of establishing prejudicial joinder. The offenses in this case are reatSy

distinguishabte from each other, and they were presented to the jury in a simple, 
orderly manner. Further, the jury was carefully and -thoroughly instructed prior to
defiberabons. The jury's abfflty to consider the evidence In support of the offenses in a
dstinct manna- was demonstrated by the fact that the jury's concurrence as to one of

the counts differed from toe others. Moreover, there is nothing in the record to suggest 
that the State joined toe offenses to show toe defendant's criminal propensity or that 
the jury became bostBe because of the joinder. As the defendant has not showm that

he was prejucficed by the joinder of the offenses, we find no abuse of discretion in toe

trial court’s denial of toe motion to sever. Thus, as the joinder of the offenses is
permissible in this case, evidence of each offense was property admitted at trial See

14 This court also amchrted a harmless arar analysis in Herns, in the evert the trial axzt erred in 
dairing the motion to sever therein, and found that any possttt&ty tfnt the jay was prejo&ed against 
defers!** because of Ms prior conviction was so remote as ip tender the vertfcts surety unatMBuaMe to 
the evidence. Morris, 770 So^d at 915.
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Murphy, 206 So.3d at 227. Assignments of error numbers four and five are without

merit

wgamiMroF error number sdc

In assignment of error number six, the defendant argues drat the mandatory Qfe

sentence imposed on count one is constitutionally excessive and the case should be

remanded for resentencing. While the defondant dtes and block quotes a section of 
State v. Dorthey, 623 So.2d 1276, 1280 (La. 1993), in support of this assignment of 
error, he did not present any analysis or other briefing on this issue except to twice 
repeat the daim that the sentence is *constftutionally excessive.* Thus, the defendant 

foiled to develop an argument in support of this assignment of error. Further, the 
record before this Court does not contain a copy of a motion to reconsider sentence or

evidence that defendant orally moved for reconsideration of the sentence, finally, the 
defendant cfid not object15 to the sentence at the time of its imposition.

Assignments of error that are neither briefed nor argued are considered 
abandoned. Uniform Rules, Courts of Appeal, Rule 2-12.4(B)(4); State v. Gordon, 
2004-0633 (UuApp. 1 Gr. 10/29/04), 896 So4d 1053, 1065, wrft denied. 2004-3144 
(La. 4/1/05), 897 So4d 600. Restatement of an assignment of error in brid'is nothing 
more than a fisting of the assignment and certainly does not consffiute briefing erf the 

assignment State v. Wffljams, 632 So3A 351, 353 (La.App. l Or. 1993), writ 
denied. 94-1009 (La. 9/2/94), 643 So^d 139.

Moreover, the fife sentence imposed was the minimum sentence statutorily 
permissible. LSA-RS. 14:30.1(B). Louisiana Code of Criminal Procedure article 
8814(A)(1) requires a defendant or the State to make or file a motion to reconsider 
sentence within thirty days of sentencing unless the trial court sets a longer period of 
time at the time of sentencing. Failure to make or fBe a motion to reconsider sentence 
or to indude a specific ground upon which a motion to reconsider sentence may be 
based, indixfing a cfeim of excessiveness, shall predude the State or the defenefent

“ Not only cSd the defendant not object when the sentence was imposed on count ooe, after Ks hatthal 
offender adtucBcailon and tesmtenclnp an counts two, three, and four, munsri tor drtunrtanr
"Iterik you, Your Honor, and we wodd state spedftcaBy for the record that we vriB not be asttng to 
rwrawifto or the sentendng in ttfc matter. We wB have the saiteicety agreement, however
we are at ties time fling a motion for appeal and dedgraOon of retort as to the wdertylng oomfedons.*
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from raising an objection to the sentence or from urging any ground not raised m the 
motion on appeal or review. LSA-CCr.P. art art 881.1(E). In the instant case, the 
defendant failed to fife a motion to reconsider sentence. Therefore, assignment of error 
number six is not reviewabfe. State v. Lutz, 2017*0425 (La-App. 1 Or. 11/1/17), 235

So3d 1114,1134, writ denied. 2017-2011 (la 8/31/18), 251 So.3d 411.

PATENT ERROR REVIEW

On appeal, this court routinely reviews the record for error patent Pursuant to
LSA-CCr.P. art 920(2), in conducting a patent error review, this court shall consider 
"an error that is discoverable by a mere inspection of the pleadings and proceedings

and without inspection of the evidence.' The jury's verdict is part of the pleadings and 
proceedings that this court must review for errors. State v. Keys, 328 So.2d 154,157

(La. 1976); State v. Anderson, 2017-0927 (LaApp. 1 Or. 4/6/18), 248 So3d 415,

418-19, writ denied- 2018-0738 (La. 3/6/19), 266 So3d 901. Herein, the written 

polling of the jury shows that the venficts of guilty as charged were unanimous cm

counts one, second degree murder, in violation of LSA-RS. 14:30.1; court two, 
distribution of a Schedule I controlled dangerous substance (heroin), in violation erf LSA- 
RS. 40:966(AX1); and count four, possession with intent to distribute a Schedule ICD5 
(herexn), in violation of LSA-RS. 40:966(A)(1). However, eleven of the twelve jurors 

fbrod the defendant guilty as charged regarding count four, possession w3h inbatt to 
distribute a Schedule D3 CDS (buprenorphine), In Violation of LSA-RS.40:968(AX1)- 

In the recent decision of Ramos v. Louisiana, 590 U.S.

1390, 1397, 206 LE«±2d 583 (2020), the United States Stflrreme Court overruled 
Apodaca v. Oregon,16 406 U.S. 404,92 S.O.1628,32 LEd2d 184 (1972), and held 
drat the right to a jury trial under the Sixth Amendment of the United States 
Constftubon, incorporated against the States by way of the Fowteenth Amendment of 
the Unfted States Constitution, requires a unanfcnous vertfict to convict a defendant of a 
serious offense. Thus, the Ramos Court declared non-unanlmous jury verdicts 
unoonstButionaL The Ramos Court further indicated that its ruling applied to those

140S.CL

“ Oregon'S nonunanJmous Jury venflet prwiston of Its state oanstftutton was chaflenged ta 
Johnson v. Ltxrfsana, 406 U.S. 2S6, 92 S.0.1620,32 iwm 152 (1972), ***** wifi Apodaca, 
tpMd Loddanals ihen-erisCng CDrefitubonal and statutory provisions allowing rtne-to-ftrae jay 
venScts In crirrinsl cases.
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defendants convicted of felonies by non-unanimous verdicts whose cases are still 
pending on direct appeal. Ramos, 140 S.CL at 1406. As the verdict on count four m 
this rase was non-unanimous, we hereby set aside the conviction, habitual offender 
adjudication, and sentence cm aunt four, and remand the case to the trial court for

further proceedings.

CONVICTION AND SENTENCE ON COUNT ONE AFFIRMED; 
CONVICTIONS, HABITUAL OFFENDER ADJUDICATION, AND SENTENCES ON 
COUNTS TWO AND THREE AFFIRMED; CONVICTION, HABITUAL OFFENDS* 
ADJUDICATION, AND SENTENCE ON COUNT FOUR VACATED; REMANDED FOR 
FURTHER PROCEEDINGS.
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