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CRDER DENYING CERTIFICATE OF APPEALABILITY"

Before MATHESON, BRISCOE, and PHILLIPS, Circuit Judges,

Petitioner Francis Armah, an Oklahoma state prisoner appearing pro se,
requests a certificate of appealability (COA) so tha’; he inay appeal the districf court’s
order dismissing his petition for writ of habeas cofpu.s pursuant to 28 U.S.C. § 2254 ‘
as untimely. Because Armah has failed to-satisfy the standards for iséuance ofa o
COA, we déﬁjf his request and dismiss the matter. 1

I
Armal: _Was comgic‘;ed in Ok..f;aho_ma state gou.‘rt of:‘f.ll_)r_eel counts > first degree

repe, and or.e count each of forcibiz sodomy, rape by inrtrumentation, and larcery

* This order is not binding precedent except under the doctrines of law of the :
' case, res judivata, and collateral estoppel. It may be cited, however, for its |
persuasive value consistent with Fed. R. App. P. 32.1 ard 10th Cir. R. 32.1.



from a house. Armah was sentenc~d to life without the vossibility of parole cn the
first degree rape charges, life% implrisonment on the forcible sodomy charge, 20 years’
imprisonment on the rapé by instrumentation charge, and four years’ .i_mprison'mejnt
on the larceny from a house charg‘e:T The Oklahdma Coust of 'C‘ri‘mi.ngl-vAppeais
(OCCA) affirmed ;the judgmsnt and sentence on April 2%, 2017. A:-:mah did ‘r.}_‘ot.fil,e a
petition for writ of certiorari in the United States Suprere Court.

On March 28; 2018, Armah filed an application fr pos‘tcpnviction relief in .
state court. The state district court denied the applicatich on July 9, 2018, While
Armah filed a motion requesting leave to file a reply and a notice of appeal on July
19, 2018, he did not perfect a timely appeal. |

On Juijf 15, 2019, Armah fil2d a second applicati?n for postconviction relief in
state court _Which requested a recommendation for _a.pos‘tconviction appgal‘

out-of-time o his prior applicaticr.. He asserted he did not appeal the denial ¢f his

ﬂrst-applicg;fc{-z_n due to the court’s ailure to send & certi‘ied copy of i order, -

lockdowns 1” prison, limited acccfss‘to the prisori’s law clerk, and a stéy in thé
segregated I}Q}lsing unit due tp a violation of prison rulgs. The state court degi.ed this
second appiii::-'ltion omr September 17, 2019, determining that Armah did not show he
was deniedv his postconvic_:tibn appeal through no fault o2 his cwn. Again, Armah did -
not perfect a ?1§mely appeal.

On Japuary 3, 2020,-A;mah. filed a third applicati:n for postconyiction relief in
s;aate court, asserting simﬂar‘arg‘uments regarding his failure to ﬁlg gt%mely appeal.

The state coust denied this-third apgplication on April 5, %020, again ¢=termining that .

o
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Armah failed “o show he was denied his postconviction appeal threigh no fauliof his

own, ThiS iz, Armah anpeaied tc the OCCA, which.ca Augnst 21, 7\“ 20, affirmed . .

denia 1 of- h1s toird appdca’uon
- On I ”1ary 7, 2021, Armah initiated these federa’ habeas procef‘dlngs by & 1;n'g

a pro §¢ petitzon for writ of habeas sorpus -and supportirg materials. The district

C-OLIlft granted respondeﬁt Janet Dowling’s motion to disrhiss the petiticn as barred by
'the statute of | {imitations, dlsmlssed the petition with prc,udlce and demed a .
' certlﬁcate.cr appealabﬂﬂy Armah appealed the district court s decwon a.nd
requested a certificate of appeal‘abz?.ity.

I

“A sta’s prisoner whose petition for a-writ of hat<as corpus is denied by a

1

federal dist:is, court.does not enjey an absolute right to appeal.”. Buck v. Davis, 137
S. Ct. 759, 773 (2017). “Federal law requires that he first obtain a CCA from a
cireuit justise or judge.” Zd. (citing 28 U.S.C. § 2253(0}{ 1)). To obteina COA, a -

state prisoner must make “‘a substantial showing of the cenial of a constitutional

right.” 28 U.5.C. § 2253(c)}(2). This requires the pfisoner to “sho[w] that reasonable

jurists coulid riebate whether {or, for that matter, agree ti:at) the petiticn sheuld have
bﬂen resolve- ina deferent rnann - or that the issues prasented were ‘adequa‘e to
deserve encsz:-:agement to proceed._ﬁn“ther.”’ Miller-El . Cockrell, 527 U.S. 322,

336 ¢ 200“‘ = teratlon in orlgmal) ‘quoting Slack v. Mc” amel ‘529 U3 473 484

(ZCOO)) Ir aer words the pr1sc1:~r must show that the district ccit’s resolation of '

the claims wes “debatable or wrong.” ‘Slack, 529 U.5. a7484. “When a district court

3
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dismisées a S=ction 2254 claim on procedural grounds, & petitionér is .-srztitled toa
'COA only if e shows both that reasonable jurists would find it debaiable whether he
had-ctated 2 valid constitutional ,qlaém and debatable whither the district gouff:’ s
procedural riiing was correct. "Id. at 484-85. | |
I

'Armet is not entitled to a COA because reas‘oﬁéblé' jurists cotiid not de"bjaté
that his‘pe'ti_ti-f-n was time‘ly. Armah had one year' to ﬁl,e: his .f‘é‘deﬂi*al beﬁtioﬁ fi Am “the
" date on whick the judgment _bécame 'ﬁnallby the conclusion of cﬁrect review cr the
expiration of the time for seeking such rev'iew.” 28 U.S C. § 2244(d)(1). He does
not argue a d.;fférent triggering date applies. The limitations period was tolled while
.Armah’s steate postconvictioq applications were pending. See 28 US.C. § 2244(&)(2).

Armeli’s conviction became final, and the=limita'§iqns period began running, on
July 28, 2017, after his ninety-day deadline to file a petition for writ cf certiorari to
the Supreme Court on direct review expired. See Sup. Ct. R.-13. Ths limitations
period contip‘-led to run until Armah filed his first state gpplicaﬁon fer postco.*g\_)icti:on
r‘ellief, on Me:~h 28,2018, a total ¢ 243 days. The li;ni":atiqns period remained tql@éd
un“q'l Armalis first agplicatien for postconviction relief “N¥as no longe: Pending— ,
When the dezline .to‘bcrfeqt'ap appegl expired. As this deadline was .thirty'd_ays after
the state disirict court.deniéd the applidation on July 9, 2018, see Okla. Stat. tit. 22
..§ 1087, the limitations period resumed run_ning on August 8, 2018. As 243 days had

already run, Armah had 122 days left. Armah’s one year fo file a federal petition '




therefore exrived on December 7, Z018. As Armah filec his cther stais applications -

for postcon7istion relief after that '{:img, they could not toll v‘che”imli‘;g.;;". qsperod
| Am;ai‘; argues. hg is ¢r;tifc13d to equitable tollinglbﬁcauSeihc Was_lno't -giv:—j:ﬁ-a |
certiﬁed copy of his judgment and at yarious poigté, he L:iad limi_ted access to the
prison law litrary, the inmate le_gai research assistant, and his legal _m.gtérials. These
argtments z\.r* not persuasive. quitable tolling applies ’olnly if (1) a petitioner
‘diligen'tl'y_ pursues federal claims and (2) extraordiﬁary c-ircumstances preveﬁt the
petiﬁ'dn.ef froz4 filing a timel& petition. Holland v. Florida, 560 U:S. 631, -6'49
(2010). o | ”
| As'c 22y evehts_'occurring after December 7, 2018, at 't*gé.t time_,‘ the statute of
limitations "'1 run, and to‘ﬂing‘could not épply to exten 1 ‘the IimjteLticns period. As
to events occurring before the limitations period ran, rezsonable jurists could not
disagree that any circumstances preventing Armah from i‘nakihg a timely ‘fili:f_g were
ordinary. .Gfrjrf.flel‘ally,. limited access _to resources like legal assistan;ce or legal
| materials azje‘an or@in_afy part of pz'ison life and do not constitute extraordinary
circpmstance%:. See, e.g., Dill v. Workman, 288 F. App’z 454, 457 (1 ch Cir. 2008)

(enpublishei}.! And even assuming that an extended lozkdown or the failure to -

receix'e"a certified copy of the state district court’s order impeded Armah’s ability to

timely perfect an appeal or file his federal petition, reascnable jurists sould not

disagree that :he record demonstrates a lack of diligence. Armah did not request

I Whiis not binding, this case is cited for its 'persf,asivé value. See Fed. R.
App. P.32.1; 10th Cir. R. 32.1.
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leave to file 2 appeal out-of-time or file his second state application until nearly a

year after the district court denied his first application. Moreo.ver, in the two years
prior te filing the instant petition, Armah filed two separate state applications for
postconviction relief but did not file a federal petition, demonstrating that he had the

abilify to ﬁi'e'f'iegal claims well before filing the instant federal petitid.h.

The als:plication for COA is theréfore DENIED ard the matter is DISMIES SED.

Biteisd for dey Colut

Mary Beck Briscoe
Circuit Judge

(o%e
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'UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA
FRANCIS B. ARMAH,
Petitioner,
v, Case No. 21-CV-0011-CVE-CDL

JANET DOWLING,

e e N N N N N S S

.Requnden't.'

. . OPINION AND ORDER

Before thg Court is respondent Janét Dowling’s motion (Dkt. # 10) to dismiss the 28 U.é .C.
§ 2254 petition for wrlit‘of habeas corpus (Dkt. # 1) filed by petitioner Francis Arnmah. ‘Dowling
'ﬁrges the Court to dismiss the petition as barred by 28 US.C. § 2244((1)(1)’5 one-year statute of ‘
“limitations. Having ;:onsidered the petition, Dowling’s motion and brief in support (Dl;t[# 11), and
Armah’sresponse (Dkt. # 12) in opposition to the dismissal motion, the Court finds that Dowling’s
motion should be granted.' The Court therefore dismisses the petition fér writ of habeas corpus, with

prejudice, as barred by the one-year statute of limitations.

On July 12, 2021, Armah filed a “notice to the court” (Dkt. # 13)." The Court directed the
- Clerk of Court to docket the notice as a supplement to Armah’s response to the motion to
: dismiss.. However, on further review, the Court finds that Armah filed this document only
to notify this Court that he recently filed a fourth application for postconviction reliefin state
district court seeking relief on a new claim. The Court has not considered the contents ofthe
“notice” in ruling on Dowling’s motion to dismiss.
a
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1. | Background
Armah, a state inmate appearing pro se,? brings this federal habeas action to challenge the
cdnstitutional validity of the judgnl-ent and sentence entered ‘against him in the District Court of
Tulsa County, Case N‘o. CF-2015-572. Dkt. # 1, Pet., at 1.> In that case, a jury convicted An'nah- of
three cgunts of first degree rape (counts two, five gnd eight), larceny from a house (count three),
forcible sodomy (couﬁt f;)ur), and rape by instrumentation (count si>l(')_, all aﬁer former conviction of
two or more felonies.* . DKL # i, Pet,, at i; ikt # i1-1, at 1-2. In ac_cordqnce with th.e J;my’s

sentencing rec01nn1endati9né, the trial court sentenced Armah to life without the possibility of parole

as to counts two, five and eight, life imprisonment as to count four, 20 years’ imprisonment as to

count six, and four years® imprisonment as to count three. Dkt. #11-1,at 2. The trial court ordered

that Armah serve the sentences for counts two and eight concurrently with each other, that he serve

the sentences for counts four, five and six concuirently with each other but consecutive to the
sentences for counts two and eight, and that he serve the s-entence-for count three consecutively to
“all other sentences. Dkt # 111, at 2,

Repre_sented by counsel, Armah filed a direct appeal in the Oklahoma Court of Criminal
- Appeals (“OCCA”), 1jai_sing three claims. Dkt. # 1, Pet., at 2, 12; Dkt. # 11-1, at 10-20. The OCCA

denied each claim on the merits and affirmed Armah’s judgment and sentence in an unpublished

2 Because Armah appears without counsel, the Court liberally construes Armah’s petition and
response to the dismissal motion. Hall v. Bellmon, 935 F.2d 1106, 1110 (10th Cir. 1991).

- For consistency, the Court’s citations refer to the CM/ECF header pagination.

¢ The convictions as to counts two, three and eight were based on crimes committed against
AW. on December 29, 2014, and the convictions as to counts four, five and six were based
on crimes committed against T.X. on January 26, 2015. Dkt. #11-2,at2n.3.

2
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' ‘oplmon ﬁled Apul 28 2017 Dkt # 11- 1, at 1 10 22 A.lmah dld not seek ﬁuthel dueet 1°v1ew by

f' lmg a petltlon for writ of eertlola.u in the Umted States Sup1 eme Coult Dkt #1, Pet’; at 3,

.--Proceedmg pro'se, Arnsell ﬁl‘ed his ﬁ;st ap_ph_cetlen for peSteanxctlen rehef in the District
Court of Tﬁ].se County on March 28, 2:01 8; 1:aisis1g five elei'ﬁnsf'i 'ﬁl‘('t. # 1’~1:-:2"—,‘£{t"'34'1;4; Dkt. # 11-3, at
10. The state: district court issued en ‘orde‘r on July 9, ZOi 8, denying the eipplication. Ten days I;ter .
on July 19,2018, Armahfiled a motlon requestmg leave to f]le a 1eply to the state’s response to. h1s :

appllcatlon and a notlce of postconwctlon appeal. Dkt b Il -4,11- 5 Armah d1d not pe1feet a ‘

- timely posjcconvmtlon appeal from the denial of his ﬁrst application for postconviction relief. Dkt. -

41162623,

'611 July 15, 2019, almost one year.a'fter filing notice of his intent to appeal ﬁ'Ol‘ﬂ the'order
denying his first app.lieetion- »for postco-nvi‘ctio.n relief, Armah ﬁled a second. applicatioﬁ for
postcenvietion reliefseeking arecommendation for apostconviction eppeal oﬁtef time._ Dkt.#11-6.
He claimed that he was denied a postodnvictbn appeal from the denial of his first applioet‘ion
throu gil no fault of his ow’n because “a series of institutional Iocledowns . effectively prevented
him frem sigﬁiﬁcant and meaningful access to the assistance from the prisons [sic] law clerk for
‘-assmance | Dkt. # 11- 6, at 2. He further clelmea that he was denied all access to legal matelial
aftel h'e commltted arules wolatmn and was placed in the segregated housmg unit. Dkt # 11-6, at

3T lse state district court demed Armah’s second application for postconviction relief on Selsten“bel
} 7‘, 201 ‘..3, ﬁndinur that Armah failed to show that he was denied a pos'tcon‘.liction appeal through no

fault ofhls own. Dkt # I 1 7 at2-4. Armah dld not perfect a pOstconvxctlon appeal from t he demal

of hls second application for postconvxctlon relief. Dkt # 11-9, at 2.

9u

F.’age 3.
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_oﬁ Jénpary 3, 2020, Armah filed a third application for posteonviction 1~¢1i¢f, séékillé a
1'eco£ni11.e11dat.ion for a postcoﬁv'ic;ion appeal out of ﬁﬁe from the orders denying his first and. seéond
apphcatlons f01 postconvmnon lehef Dkt. # 11 8; Dldt. # 11-10,at 1. In thls apphcanon A.nnah
’ appeared to reass ert his ar guments re gardmé the cucumstances that allegedly prevented hun from
perfectmé a postconwc‘aon appeal following the denial of his ﬁrst apphcatwn for postconwctmn
1ehef Dkt. # 11 8,at2-3. He further asserted that his failure to timely file a postconwctlon appcal
following the denial of his second application 1or postcopvrctlon relief resulted trom a facility-wide
ldckdown, between September ‘1 35,2019, and November 5, 2019, that restricted hﬁs access_tp ;he law
lilprawf and Ellis “lapl'< pf k'_ﬁ_c.)\-vléd;e aild_iﬁability to adeq&xatel;} cpmm_unica;té his ob jecti\'fe‘s. to the
inmate assistant;’ which “caused him to misfile his appeal.” Dkt. # 11-8, at 3-4. The state district - -
court denied Aﬁnéh’s th%l'ci application for postconvictionreliefon April 5,2020, finding (again) that * -
Armah failed to show that he was denied a postconviction appeal through no fault of his own. Dkt.
#11-9,at2-4. Armah peffepted a timely postconviction appeal in the OCCA, seeking review of the -
order denying his third application for postconviction relief, and. the OCCA affirmed the denial of
his third application for postconviction relief on August 21, 2020. Dkt. # 11-10. |

Armah filed the instant petition seeking federal habeas relief on January 7,2021.° Doc. 1,

Pet., at |.

: The Clerk of Court received the petition on January 8, 2021. But Armah declares, under
penalty of perjury, that he placed the petition in the prison’s legal mailing system, with
proper postage affixed, on January 7,2021. Dkt. # 1, Pet., at 14, 122. ‘Applying the prison
mailbox rule, the Court deems the petition filed on January 7, 2021. Houston v. Lack, 487
U.S. 266, 276 (1988); Rule 3(d), Rules Governing Section 2254 Cases in the United States

District Courts.

[4F
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I :Anaiysis“, '
- Dowling urges this Court to dismiss the petition as barred by the applicable statute.of

limitatiens.. Under the Antiterrorism and Effective Death Penalty Aéf-(“AEDPA”), state prisoners

have one'year from the latest of four triggering events in which to file a'federal habeas petition. 28

U.S.C. § 2244(d)(1). For most prisoners, the limitation period begins to run from “the date on which

. the judgment became final by the conclusion of direct review. or the expiration of the time for ..

seeking such review.” 1d. § 2244(d)(1)(A) A state prisoner’s onc-‘year limitatioﬁ period 1s tol’ieﬁ
for “[t]he time dunng whicha prope11y filed apphcatlon for State post con.wctlon or 0:£her lclolllate;ral
review w1th respect to the pertinent Judgmcn’f or clalm is pendmg ” 1d. § 2244(d)(2) But the
statutory tolling provision applies only if the prisoner properly files an application for postconviction
relief or other collateral review in state court within the applicable one-year limitation peripd. Clark
v. Oklahoma, 468 F.3d 71 1,714 (10th (;1'1'. 2006). And an application ‘for postconviction relief or
otlier (.:ollateiral review 1s “pending” ip state cou1;t, for tolling purposes, only ifit is “properly filed,”

i.e., “when its delivery and acceptance are in compliance with the applicable laws and rules

governing filings.” Artuz v. Bennett, 531 U.S. 4, 8 (2000). In rare circumstances, the one-year -

limitation period may be tolled for equitable reasons. Holland v. Florida, 560 U.S. 631, 645 (2010);

Gibson v. Klinger, 232 F.3d 799, 808 (10th Cir. 2000).

P_age 5
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A. . The petition is uhtimely
App ying 28 U S. C § 2244(d)(1)(A),° Armah’é conviction became ﬁnal on July 27, 2017,
| upon the expu ation of the 90 day penod f01 fihng a petmon Fo1 writ of certiorari in the Umted States

Supmne Court fm furthel dlrectlewew of hzs Judgment and sentence Gonzalez v. Thaler, 505 U. S

134 150 (2012) Hls one- yeal llm‘tatlonpenodcommencedtbeuextday, Ju1)78 2017 and ab ent

any statutory Lolhng ewents would have expued on July 30 2018 Hams V. D1nW1ddle 64” I* 3d

y -

90” 9% 11(: (lUth Cir. 2011), l-bD R. Crv. P. 6(a} ). A.rmah I1Ied his first apphcat;on fOI
postconviction relief in state district court on March 28, 2018, after 243 days of his one-year
-lim'itat:ion. period had paséed. “The state district court denied his apph'caﬁon c;n'July 9,.2_0,1-8_,'aiﬁd,
under state la\}.f, Armah had. 30 days from that date,_t.:_)r uﬁtjl Angust 7, 2018, fo pef%ect. a
postconviction appeal. OKLA-..STAT-. tit. 22, § 1087. Even though he did notp_erfectaﬁostconviction
appeal, Arah is entitled to s-atutory tolling for.the 30- day penod n Wthh he could have done so.
Gibson, 232 F 3d at.803-04.- Thus the one-year hmltatlon period was tolled be’mfeen Mawlg 7;8
2018, and August 7, 2018, while Armah’s first gpplication for postconviction relief was pending.
28 U.S.C. § 2244(d)(2). Armah’s one-year clock began to run again the next day, August 8, 2018,

with 122 days left to file a timely federal habeas petition. His one-year limitation period expired on .

6 Under some circumstances, the one-year limitation period may commence on later.date based
on the triggering. events described in 28 U.S.C. § 2244(d)(1)(B), (C), and (D). Even with
the benefit of liberal construction, the Court does not discern any arguments in the petition
or the response to the dismissal motion suggesting that Armah’s one-year limitation period
commenced at a later date under § 2244(d)(1)(B), (C), or (D). The Court thus confines its
analysis to whether the petition is timely under § 2244(d)(1)(A). :

! The one-year limitation period would have expired on July 28, 2018. But because that was
a Saturday, Armah had until the following Monday to file a timely habeas petition, absent
any tolling events. FED.R. C1v. P. 6(a)(1)(C).

6
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December 7 2018 the last day of the 122- day penéd Because Armah f1led his second and .thud
_ ﬁpﬁhcaﬁons for postconv;ctlon relief in July 2019 and I auuary 2020 after 111; one- yea1 hmltatlon
penod explred nelther appllcatlon had any tolhng effect Clalk 468 F 3d at 714 see also Glbson
232 F.3d at 806 (explammg that even when a state court “Iook[ s] beyond pzocedural deﬁcxcnmes to
grant an appeal out of time” that “does not transform all of a petitioner’s state filings into one
"1:'>ro:per1$/.ﬁfed" épbiicatién;‘ which essentially ‘fellate}s Eaclc.’ toa bleti'tic.mé‘r’s .orAi'gina‘I :él.slpli"catioﬁ ‘for"- |
st_ét;: pd's.mohviotion relief?). Consequently, the petition filed onJ zu.m,afyj, 2021;‘iS'untihiély; even’
“with the benefit of statutory tolling.‘
| .B. Armah’s c1rcumsta-nces do not support -equltabie tﬂolhng
The fallure to’comply with § 2244 (d)(l) s one-year statute of limitations does not deprwe a

federal habeas court of jurisdiction. Holland, 560 U S. at 645. As a result, the court may toll the

limitation period, for equitable reasons, if the petitioner shows that he has diligently pursued his
federal claims and thatextraordinary circumstances prevented him from filing a timely petition. Id.

at 649 Pace v. Digniglielmo, 544 U.S. 408, 418 (2005). Equitable tolhng is “a rare remedy to be

applied in unusual circumstances.” Ai Yousif v. Trani, 779 F.3d 1173 1179 (10th Cir. 2015)

(quotmg Yang v. Archuleta, 525 F.3d 92'5,'929 (10th Cir. 2008)). Anditis the petitioner’s burden

to show specific facts that would support equitable tolling. Yang, 525 F.3d at 928.
In his petition, Armah does notrequest equitabletolling or even acknowledge that his petition
was not filed within the one-year limitation period.* However, in his response to Dowling’s motion

to dismiss, Armah alleges that several extraordinary circumstances prevented him from filing a

In the portion of the petition designated for explaining why noncompliance with the statute
of limitations should not bar habeas relief, Armah wrote “N/A.” Dkt. # I, Pet., at 13.

7
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tlmely petmon despite hlS d111gent effons Dkt # 12 Resp at 1- 11 He specxﬁcally alleges (1) that

he lacks legal training and had only “a little assistance ﬁom the prison law 11b1ary inmate legal

1esearch a551stant at [the] North Fork Conectlonal Facxhty” when he attempted to flle his fust_

: postconthlon appeal and (2) that hlS access to the law 11brary and the-courts has been 1est1 1cted by

1nst1tut10na1 and state- w1de secur:ty lock downs his te1npo1 ary placement ma eg1 egated housmg

unit followin g a m}e Violation his transfer to the Davis Correctional Facility, and the coronavuus .

pandemm Dkt # 12 Resp ,atl-1 1
Whlle Almah has prov1ded the Court with specific facts to support lns request for eqmtable
tolhng, those facts do not demons‘n ate either that Armah pursued his fedela | claims with reas onable

diligence or that extraordinary circumstances rendered him incapable of ﬁlmg atimely federal habeas

petition. Significantly, many of the circumstances Armah describes occurred well after his one-year

limitation period expired in December 2018. For example, Armah refers to his placement in the

segregated housing unit between Aprit and May 2019, his transfer to the Davis Con-ectioi_:al Facility
in June 2019, a state-wide security lock down that began in September 2019, and limitations on his
access to the law library and the courts arising from the coronavirus pan_demic thaF began affecting
prisons and courts in Oklahoma no earlier than March 2020. Dkt. # 12, Resp. at 6-9, 19-21. Even
disr'egarding that these events occurred well after Armah’s one-year limitation period expired,
limited access to legal mate.rlalls and Iegal esslstance pl‘acemene in -admlnlbstl rative se gles,g.dtlzod

mte1 famhtytransfels and secur 1ty Iock downs are 01d1na1y circumstances of pnson life and in most

cases, do not constltute extrao1d1na1y c1rcumstances that suppoft equltable tolhng See g D111 V.

P

-Pa'ge 8
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' Workman, 288 F. App’x 454, 457 (10th Cir. 2008) (unpublished)® (rejecting prisoner’s request for
equntable tolhn g based on ﬁndlngs that 74 day pnson lock down was not extraordmaw and that the
petltxoner fallcd to explam his delay in filing federal habeas petition after lock down ended) ang,

525F.3dat 929-30 (concludlng that prisoner’s limited proﬁc:lency in the English language and lack

of access to legal materials in his first language did not warrant equitable tolling); Miller v. Marr,
141 F.3d 976, 978 (10th Cir. 1998)’(ﬁndin.g no equitéble tolling warranted when prisonff*r' alleged
the prisoplrf;clcilifcy “lacked all ;eleya_r_ﬁ ;tgtutges and casel lax_;_&.f” and l“t}]g p;bcgdﬁrle’_"fo. réqﬁest sp;ciﬁé
materials was ipadcquate”).‘ Even if these c-:_iréun;stanccsui;;c-lﬁ-c.;ccuned‘befére, Armah’s qne-y-eaf ‘
limitation periéd éxpifcd, the Court finds fhat they do not, collectively or indi%/idually, sup-poﬁ
equitable'lfoﬂing.' | |
| Armah does idenﬁfy two circumstances that occurred before his oneiyear limitation pegiod :

expired in December 2018. First, he claims that the state district court impcdedhis ability to perfect
a postconthlon appeal from the denial of his first apphcatlon for postconvmtlon relief by falhng
to send him a certlﬁed copy of the order denymg relief. Dkt. # 12, Resp at2-3,6. He contends that
he acted with dlhgence in trying to obtain a copyby sendmg a letter dated July 13, 2018 to the court
clerk requestlng a certified copy, and, after falhng to receive any respc;nse, he filed his second

application for postcdnviction relief on Jﬁly 15, 2019, requesting leave to file an out-of-time

PR 1

i The Court cites this unpublished decleon for its persuasive value. FED.R. APP. P.32. 1(a);
. 10th Cir: R.-32.1(A):
’ ' ‘ ' ' [ 56'&,
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poqtconwctlon appeal 10 Dkt # 12 Resp at3 55-59. Second he alleces that while he was waiting
for alespcnse to his Iuly 13, 201 8 letter, there was an institutional or state-wide lock down “for [an]
: extcndéd perio'd of time.” Dkt #12, Resp at] -2, 6. Even assummg, for the sal<e of argument that

thc faﬂure to receive a cemﬁed copy of the state district court’s order and a lock down of unknown

b

duration that occurred sometime m the summer or fall of 2018 interfered with Armah’s attempt to-

tnnely perfect hlS ﬁrst postconthlon appeal the fact that he watted unti] July 1 5 201 9—nea.1 Iy one’

yccu afte1 hlS postconv1ct1on appeal tlme exptred and about seven months after his federal { filing
dead'tinc expired—to request an out-of-time postconviction appcal undermines Armah’s contention

that he acted with reasonable di_ltgence in pursuing.zl-u's federal claims. . Without the 'reqﬁisite

diligence, Armah cannot obtain equitable tolling. Sgé Menominee Indian Tribe of Wis. v. United

States, 577 U.S. 250, 255 (2016) (noting that Holland’s test requires the party seeking equitable

tolling to- establish “two elements,” diligent pursuit of the party’s. rights and extraordinary -

circumstances that prevented timely filing).
Based on the foregoing, the Court concludes that Anmah has not met his burden to'show that
. the one-year limitation period should be equitably tolled so that his petition, filed just over two years

too late on January 7, 2021, could be deemed timely."!

0 Curiously, in his second application for postconviction relief wherein he sought to establish
that he was denied a first postconviction appeal through no fault of his own, Armah did not
mention either (1) his failure to receive a certified copy of the district court’s order or (2) his
failure to receive a response to his July 13, 2018 letter requesting a certified copy from the
court clerk. Dkt. # 11-6, 1-4. :

” Even if this Court could be persuaded that all of Armah’s cited circumstances were
extraordinary and that he acted with reasonable diligence in his-efforts to exhaust available

state remedies before filing his federal habeas petition, the Court would still conclude that.

Armah fails to show diligence i pursuing his federal claims. Critically, after the OCCA

(continued...),

e
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IH1.  Conclusion

Even with the benefit of statutory tolling, Armah failed to file his petition for writ of habeas
corpus within the one-year statute of limitations provided in 28 U.S.C. § 2244(d){1)(A). And.Armah .
has not demonstrated that his circumstances warrant equitable tolling of the one-year limitation
period. The Court theI_'efore grants Dowling’s motion; and dismisses the petition, with prejudice, as
barred by the one-year sfatute of limitations. The Court -furth.er conclﬁdcsthat reasonable jurists
would no’tdebate the procedﬂral dismissal of the untimely petition an& thus declines to issue.a

certlf?cate ofappealablllty See 28 U S C.§ 2253(0) Slack V. McDamel 529 U.s. 47 484 (2000).

ACCORDINGLY IT IS HEREBY ORDERED that:

[ The motion to dismiss (Dkt. # 10) is granted.

2

The petition for writ of habeas corpus (Dkt. # 1) is dismissed with prejudice as barred by
the one-year statute of limitations.

A certificate of appealability is denied.

[WR]

4. A separate judgment shall be entered in this matter.

DATED this 26th day of August, 2021,

: 7
P S
'7 3

. ’{""’ AA DL - }/ {:..'3—‘."'1 L T
CLAIRE V. EAGAN L
UNITED STATES DISTRICT JUDGE

l’f

|"

(...continued) - -

affirmed the denial of Armiali’s third application for postconviction relief, on Aucuut 21,
2020, thereby confirming that there was nothing left for Armah to do in state court, Ar mah
permitted an‘additional four months to pass by befcne he filed his federal habeas petition.

! | | | [ /4,
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IN THE COURT OF CRIMINAL APPEALéNéQrUXRT OF CRIMINAL AppEAgs

OF THE STATE OF OKLAHOMA TE OF OKLAHQMA
AUG 21 209
FRANCIS B. ARMAH, JOHN HADDEN
CLERK

Petitioner,

v. No. PC-2020-322
STATE OF OKLAHOMA, ‘

VT N g St®  wmmr gt i e Sy

Resnoﬁ deqt

ORDER AFFIRMING DENIAL OF APPLICATION
FOR POST- CONVICTIO'\I RELIEF

Petitibner, pro se, appeals frpm an order of the District Court bf
Tulsa County denying him post-conviction relief in Casé No. CF-2015-
'572. In January of 2016, a jury convicted Petitioﬁer bf larcenjr, sodémy

and three counts of ﬁrét—_dégree répe. Petitioner Was .sentenced to
terms of imprisonment in conformity with k file jury’s verdicts. His
convictions and sentences were affirmed on direct appeal. Armah v.
Staie, No. F- 2016-67 (Okl.Cr. April 28, 2017) (not for publication).

The District Court denied Petitioner’s first pOst—co.r_wiction
application on July 9, 2018. Petitioner did not appeél the denial to this
Court. Subsequently, Petitioner has filed two more ‘post-conviction
applications in the District Court, each seeking to allow him to appeal

the denial of the first post-conviction applicaﬁon.

— _ | S
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PC-2020-322, Francis B. Armah v, The State of Oklahoma

The most fecent denial was by order issued April 6, 2020, and is’
»the subject of the instant appeal. We review the District Court’s
determination for an abuse of discretibn. Stevens v. State, 2018 OK CR
11, § 12, 422 P.3d 4741, 745. An abuse of discretion is any
unreasonable or arbitrary action taken without proper consliderétion
of the facts and law pertaining to the matter at issue or aiclearly
erroneous conclusion and judgmeﬁt, one that 1s cleérly against the
logic and effect of tﬁe fa;:ts pr‘?s.er}ﬁfed.:Neloms v. Staté, 2012 OK CR 7,
q35,274 P.3d 161, 170. |

Where, as here, a defendant does not seek to appeal, he is
presumed to have waived the right. See Maiﬁes v. State, 1979 OK CR
=7 1', 597 P.2d 774, .775 (failure to perfect - appeal creates the
“appeérance of one who has waived or deliberately bypassed his
statutory diréct appeal”). To the extent that he can d‘emonstrate that
he was denied an-appeal through no fault of his-own, he may reclaim
the right. See Rule 2.1(E), Rules of the Oklahoma.Court of Criminal
Appeals; Title 22, Ch.18, App. (2020). |

Concerning Petitioner’s claim that he was denied anappeal
through no fault of his own, we find, as the district couﬁ did, that

Petitioner has failed to present sufficient evidence to support the claim.

? | | e
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Petitioner’s unsupported assertions are not sufficient to warrant relief.
See Brown v. State,\1997 OK CR 1, 9 33, 933 P.2d 3A16,A 324-25
(Because there is a presumption of regularity in trial court
proceedings, “it becomes the burden of the convic_téd defendant -
whether on direct appeal or post conviction — to pfesent to this Court
sufficient evidence fo_ rebut this presumption.”); Ruseell v. Cherokee
- County District Court, 1968 OK CR 45, { 5, 438 P.2d 293, 294 (“the
. ’burden 1S upon fhe pétitioner- to sus'tairi_ the aﬂegatio.ns of | his
-petition”.). | |

Petitioner has -faileci to demonstrate an abuse Qf diseretion by the
District Court. Therefore., the ordef' of the District Court of Tulsa
County in Case No. CF-2015-572, denying Petitioner’s application for
post-conviction relief, is AFFIRMED. Pursuant to Rule 3.15, Rules of
the Oklahoma Court of Criminal Appeals, Title 22, Ch.18, App. (2020},
the MANDATE is ORDERED ‘issued upon the delivery and filing of
this decision. Petitioner’s state remedies are deemed exhausted on all
issues raised in his petition iﬁ erro1;, brief and any prior appeals. Rule
5.5, Rules, supra. |

IT IS SO ORDERED.

WITNESS OUR HANDS AND THE SEAL OF THIS COURT this

3 - LD o
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dayof /LJLGL(S‘{L , 2020. E éé%b

DAVID B. LEWIS, Presﬁ’&mg JudéﬁL)/

@le/

DANA KUEﬁN Vice Presiding Judge

/’\
\/ﬁﬁf%} -

GARY L. LUMPKIN, Judge

ﬁM?L/cL«ALs«_'

'ROBERT L. HUDSON, Judge | | \

)

SCOTT ROWLAND, Judge

ATTEST:
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