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ORDER DENYING CERTIFICATE OF APPEALABILITY*

Before MATHESON, BRISCOE, and PHILLIPS, Circuit Judges.

Petitioner Francis Armali, an Oklahoma state prisoner appearing pro se, 

requests a certificate of appealability (COA) so that he may appeal the district court’s 

order dismissing his petition for writ of habeas corpus pursuant to 28 U.S.C. § 2254 

as untimely. Because Armah has failed to satisfy the standards for issuance of a 

COA, we deny his request and dismiss the matter.

I

Armah was convicted in Oklahoma state court of three counts :f first degree 

rape, and one, count each of forcible sodomy, rape by instrumentation, and larceny

‘ This order is not binding precedent except under the doctrines of law of the 
case, res judicata, and collateral estoppel. It may be cited, however, for its 
persuasive value consistent with Fed. R. App. P. 32.1 and 10th Cir. R. 32.1.
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from a house. Armah was sentenced to life without the possibility of parole on the

first degree rape charges, life imprisonment on the forcible sodomy charge, 20 years5

imprisonment on the rape by instrumentation charge, and four years’ imprisonment

on the larceny from a house charge. The Oklahoma Court of .Criminal Appeals

(OCCA) affirmed the judgment and sentence on April'25, 2017. Amah did not.file a

petition for writ of certiorari, in the United States Supreme Court.

On March 28, 2018, Armah filed an application for postconviction relief in .

state court. The state district court denied the application on July 9, '2018. While

Armah filed a motion requesting leave to file a reply and a notice of appeal on July

19, 2018, he did not perfect a timely appeal.

On July 15, 2019, Armah filed a second application for postconviction relief in

state court which requested a recommendation for a postconviction appeal

out-of-time on his prior application. He asserted he did not appeal the denial cf his

first-application due to the court’s failure to send a certified copy of its order,

lockdowns in prison, limited access to the prison’s law clerk, and a stay in the

segregated housing unit due to a violation .of prison rules. The state court denied this

second application on September 17, 2019, determining that Armah did not show he

was denied his postconviction appeal through no. fault of his own. Again, Armah did

not perfect a timely appeal.

On January 3, 2020, Armah filed a third applicatl :n for postconviction relief in

state court, asserting similar.arguments regarding his failure to file a timely appeal.

The state court denied this-third application on April 5, 2020, again determining that ■
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Armah failed to show‘he was'denied his pos'tc'onviction appeal through no fault of bis 

own. This Armah appealed to the OCCA, which.cn August.21, 2620, .affirmed •. 

denial of-hisdrird application.

On January 7, 2021, Armah initiated these federal habeas .proceedings by filing

a pro se petition for writ of habeas corpus , and supporting materials. The district

court granted respondent Janet Dowling’s motion to dismiss the petition as barred by 

the statute of limitations, dismissed the petition with prejudice, and denied a •. 

certificate of appealability. Armah appealed the district court’s decision'and " •

requested a certificate of appealability.

II

“A state prisoner whose petition for a writ of habeas corpus is denied by a
• • \

federal district court does not enjoy an absolute right to appeal.” - Buck v.- Davis., 137

S. Ct. 759, 773 (2017). "Federal law requires that he first obtain a COA from a

circuit justice or judge.” Id. (citing 28 U.S.C. § 2253(c)(1)). To obtain a COA, a

state prisoner must make "a substantial showing of the denial of a constitutional

right.” 28 U.3.C. § 2253(c)(2). This requires the prisoner to “sho[w] that reasonable

jurists could debate whether (or, for that matter, agree that) the petition should have

been resolve-''.in a different mariner or that the issues presented were 'adequate to

deserve encouragement to proceed.further.’” Miller-El w Cockrell, 53-7 U.S. 32.2,

336 (2003) {-"'deration in original) (quoting Slack v. McDaniel, 529 U..3. 473, 484

(2000)). In. rher. words, the prisoner .must show that the district ccuri’s resolution of •

the claims was “debatable or wrong.” Slack, 529 U.S. af484. -When a district court
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dismisses a .Section 2254 claim on procedural grounds, a petitioner is entitled to a 

CO A only if he shows both that reasonable jurists would find it debatable whether he 

had'Stated a valid constitutional claim and debatable whether the district cour-. s 

procedural ruling was correct. Id. at 4 84-8 5.

m
' Arm at is not entitled to .a COA because reasonable'jurists could not debate 

that his petition was timely. Armah had one year to file his federal petition from “the 

date on which the judgment became fmaiby the .conclusion of direct review cr toe 

expiration of the time for seeking such review.” 28 U.S C. § 2244(d)(1). He does

not argue a different triggering date applies. The limitations period was tolled while

pending. See 28 U.S.C. § 2244(d)(2)..Armah’s state postconviction applications

Armah/s conviction became final, and the limitations period began running, on

were

July 28, 2017, after his ninety-day deadline-to file a petition for writ cf certiorari to 

the Supreme Court on direct review expired. See Sup. Ct. R.; 13. The limitations 

period continued to run until Armah filed his first state application for postconviotion 

relief, on March 28, 2018, a total of 243 days. The limitations period remained tolled 

until Armahir first application for .postconviction relief was no longer pending . 

when the deadline to perfect an appeal expired. As this deadline was thirty days after 

the state district court denied the application on July 9, 2018, see Okla. Stat. tit. 22 

§ 1087, the limitations period resumed running on August 8, 2018. As 243 days had 

already run, 4xmah had 122 days left. Armah’s one year to file a federal petition

4
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therefore expired on December 7, 2018. As Armah filed .his other state applications 

for postconv-btion relief after’that time, the)7 could not tolljhe ihnitat'.ons period...

Armah argues he is entitled to equitable tolling because he was not givAn-a 

certified copy of his judgment and at various points, he had limited access to the 

prison law library, the inmate legal research assistant, and his legal materials. These 

arguments are not persuasive. Equitable tolling applies only if (1) a petitioner 

■diligently pursues federal claims'and (2) extraordinary circumstances prevent the 

petitioner from filing a timely petition. Holland v. Florida, 560 U;S. 631, 649

(2010).

As ’tc any events occurring afterDecember 7, 2018, at that time the statute* of 

limitations hid run, and tolling could not apply to extern! the limitations period. As 

to events occurring before the limitations period ran, reasonable jurists could not 

disagree that any circumstances preventing Armah from making a timely filing 

ordinary. Generally, limited access to resources like legal assistance or legal 

materials are an ordinary part of prison life and do not constitute extraordinary 

circumstances. See, e.g., Dill v. Workman, 288 F. App’x 454, 457 (10th Cir. 2008) 

(unpublished).1 And even assuming that an extended lockdown or the failure to 

receive a certified copy of the state district court’s order impeded Armah’s ability to 

timely perfect an appeal or file his federal petition, reasonable jurists could not 

disagree that the record demonstrates a lack of diligence. Armah did not request

were

1 While not binding, this case is cited for its persuasive value. See Fed. R. 
App. P. 32.1; 10th Cir. R. 32.1.
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leave to file an appeal out-of-time or file his second-state application until nearly a

year after the. district court denied his first application. Moreover, in the two years 

prior to filing the instant petition, Armah filed two separate state applications, for 

postconviction relief but did not file a federal petition, demonstrating that he had the

ability to file legal claims well before filing the instant federal petition.

> The application for COA is therefore DENIED and the matter is DISMISSED,

Entered for ar>"Couit

Mary Beclc Briscoe 
Circuit Judge
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UNITED STATES DISTRICT COURT FOR THE 
NORTHERN DISTRICT OF OKLAHOMA

FRANCIS B. ARMAH, )
.)

Petitioner, )
)
)• v. Case No. 21-CV-0011-CVE-CDL
)

JANET DOWLING, )
)

Respondent. )

OPINION AND ORDER

Before the Courtis respondent Janet Dowling’s motion (Dkt # 10) to dismiss the 28 U.S.C. 

§ 2254 petition for writ of habeas corpus (Dkt. # 1) filed by petitioner Francis Annah. ' Dowling 

■urges the Court to dismiss the petition as barred by 28 U.S.C. § 2244(d)(l)’s one-year statute of 

limitations. Having considered the petition, Dowling’s motion and brief in support (Diet. # 11), and 

Armah’s response (Diet. # 12) m opposition to the dismissal motion, the Court finds that Dowling’s 

motion should be granted.1 The Court therefore dismisses the petition for writ of habeas corpus, with 

prejudice, as barred by the one-year statute of limitations.

On July 12, 2021, Annah filed a “notice to the court” (Dkt. # 13)/ The Court directed the 
Clerk of Court to docket the notice as a supplement to Armah’s response to the motion to 
dismiss.. However, on further review, the Court finds that Armah filed this document only 
to notify this Court that he recently filed a fourth application for postconviction relief in state 
district court seeking relief on a new claim. The Court has not considered the contents of the 
“notice” in Riling on Dowling’s motion to dismiss.
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Background

Armah, a state inmate appearing pro se,2 brings this federal habeas action to challenge the 

constitutional validity of the judgment and sentence entered against him in the District Court of 

Tulsa County, Case No. CF-2015-572. Dkt. # 1, Pet., at l.3 In that case, a jury convicted Armah of 

of first degree rape (counts two, five and eight), larceny from a house (count three), 

forcible sodomy (count four), and rape by instrumentation (count six), all after former conviction of 

two or more felonies.4, Dkt. # i, ret., at 1; Dkt. # i 1-1, at 1-2. In accordance with the jury’s 

sentencing recommendations, the trial court sentenced Armah to life without the possibility of parole 

five and eight, life imprisonment as to count four, 20 years’ imprisonment as to 

count six, and four years’ imprisonment as to count three. Diet. # 11-1, at 2. The trial court ordered 

that Armah serve the sentences for counts two and eight concurrently with each other, that he serve 

the sentences for counts four, five and six concurrently with each other but consecutive to the 

sentences for counts two and eight, and that he serve the sentence for count three consecutively to

all other sentences. Diet. # 11-1, at 2.

Represented by counsel, Armah filed a direct appeal in the Oklahoma Court of Criminal 

Appeals (“OCCA”), raising three claims. Dkt. # 1, Pet., at 2,12; Dkt. # 11-1, at 10-20. The OCCA 

denied each claim on the merits and affirmed Armah’s judgment and sentence m an unpublished

I.

three counts

as to counts two,

Because Armah appears without counsel, the Court liberally construes Armah s petition and 
response to the dismissal motion. Hall v. Bellmon, 935 F.2d 1106, 1110 (10th Cir. 1991).

For consistency, the Court’s citations refer to the CM/ECF header pagination.

The convictions as to counts two, three and eight were based on crimes committed against 
A.W. on December 29, 2014, and the convictions as to counts four, five and six were based 
on crimes committed against T.IC. on January 26, 2015. Dkt. # 11-2, at 2 n.3.

2
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opinion filed April 28/20X7: -Diet. # 11-1, at 1, 10-22. Amah did not seek further'direct review by 

filing a petition for writ of'certiorari in the United States .Supreme Court. Diet. #.l, Pet':; at 3.,

'Proceeding pro' se, Amah filed his first application for postc-onviction relief in the District 

Court of Tulsa County on March 28, 2018,- raising five claims! :T)fct. # M-'2, "ait 3-14; Dkt.'# 11-3, at

10. The state district court issued an order on July 9,2018, denying the application. Ten days later,- 

on July 19, 2018, Armah filed amotion requesting leave to file a reply to the state’s response to-.his

application and a notice of postconviction appeal. Dkt, ## 11-4, 11-5. Amah did not perfect a

timely postconviction appeal from the denial of his first application for postconviction relief. Dkt.

# 1-1-6, at 2-3.

On July 15, 2019. almost one year after filing notice of his intent to appeal from the order

denying his first application for postconviction relief, Annah filed a second application for

postconviction relief seeking a recommendation for a postconviction appeal out of time. Dkt.# 11-6.

He claimed that he was denied a postconviction appeal from the denial of his first application

through no fault of his own because “a series of institutional lockdowns . . . effectively prevented

him from significant and meaningful access to the assistance from the prisons [sic] law clerk for

assistance.” Dkt. # 11-6, at 2. He further claimed that he was denied all access to legal materials

after he committed a rules violation and was placed in the segregated housing unit. Diet. # 11-6, at

3'. The state district court denied Armah’s second application for postconviction relief on September

17, 2019, finding that Annah failed to show that he was denied a pos'tconviction appeal through no

fault of his own. Dkt. # 11-7, at 2-4. Annah did not perfect a postconviction appeal from the denial

of his second application for postconviction relief. Dkt. # 11-9, at 2.

3 , <? (L
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On January 3, 2020, Amiah filed a third application for postconviction relief, seeking a 

recommendation for a postconviction appeal outof;time from the orders denying his first and second 

applications for postconviction relief. Dkt # .11-8; Diet. # 11.-10, at 1. In this application, Armah 

appeared to reassert his arguments regarding the circumstances that allegedly prevented him from . 

perfecting a postconviction appeal following tire denial of his first application for postconviction 

relief. Diet. # 11-8, at 2-3. He further asserted that his failure to timely file a postconviction appeal 

following tire denial of his second application tor postconviction relief resulted from a facility-wide 

lockdown, between September 15,2019, and November 5,2019, that restricted his access to the law 

library, and his “lack of knowledge and.inability to adequately communicate Ins objectives to the 

inmate assistant” which “caused him to misfile his appeal.” Dkt. # 11-8, at 3-4. The state district.

court denied Armah’s third application for postconviction relief on April 5,2020, finding(aga.m) that'

Amah failed to show that he was denied a postconviction appeal through no fault of his own. Dkt.

#11-9, at 2-4. Armah perfected a timely postconviction appeal m the OCCA, seeking review of the 

order denying'his third application for postconviction relief, and the OCCA affirmed the denial of 

his third application for postconviction relief on August 21, 2020. Diet. #11-10.

Annah filed the instant petition seeking federal habeas relief on January 7, 20217 Doc. 1,

Pet., at I.

The Clerk of Court received the petition on January 8, 2021. But Amah declares, under 
penalty of perjury,, that he placed the petition in the prison’s legal mailing system, with 
proper postage affixed, on January 7,2021. Dkt. # 1, Pet., at 14, 122. Applying the prison 
mailbox rule, the Court deems the petition filed on January 7, 2021. Houston v. Lack, 487 
U.S. 266, 276 (1988); Rule 3(d), Rules Governing Section 2254 Cases in the United States 
Distinct Courts.

4
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IT. Analysis'.

•Dowling urges this Court to dismiss the petition as barred by the applicable .statute.-of

limitations.' Under the Antiterrorism and Effective Death Penalty Act(“AEDPA”), state prisoners

have one'year from the latest of four triggering events in which to file a-federal habeas petition, 28

U.S.C. § 2244(d)(1). For most prisoners, the limitation period begins to run from “the date on which 

the judgment became final by the conclusion' of. direct review or t]re expiration qf the time for 

seeking such review.” Id. § 2244(d)(1)(A). A state prisoner’s one-year limitation period is tolled

for “[t]he time during which a properly filed application for State post-conviction or other collateral

review with respect to the pertinent judgment or claim is pending.” Id § 2244(d)(2). But the

statutory tolling provision applies only ifthe prisoner properly files an application for postconviction

relief or other collateral review in state court within the applicable one-year limitation period. Clark

v. Oklahoma, 468 F.3d 711, 714 (10th Cir. 2006). And an application for postconviction relief or

other collateral review is “pending” in state court, for tolling purposes, only if it is “properly filed,”

i.e., “when its delivery and acceptance are in compliance with the applicable laws and rules

governing filings.” Artuz v. Bennett, 531 U.S. 4, 8 (2000). In rare circumstances, the one-year

.limitation period maybe tolled for equitable reasons. Holland v. Florida, 560 U.S. 631, 645 (2010);

Gibson v. Klinger,' 232 F.3d 799, 808 (10th Cir. 2000).

5 Ik
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A. The petition is untimely

Applying 28 U.S.C. § 2244(d)(1)(A),6 Annah’s conviction became final on July 27, 2017,

upon the expiration of the 90-day period for filing a petition for writ of certiorari in the United States

Supreme Court for further direct review ofhis judgment and sentence. Gonzalez v. Thaler, 565 US.

134,150 (2012). His one-year limitation period commenced the next day, July 28,2017, and, absent

any statutory tolling events, would have expired on July 30, 2018. Hams v. Dinwiddie, 642 F.3d

902, 906.n.6 (10th.Cir. 2011); 1-ED. R. Civ. P. 6(a)(1).'’ Armah tiled his first application for

postconviction relief in state district court on March 28, 2018, after 243 days of his one-year

limitation period had passed. The state district court denied his application on July 9, 20.18, and,

under state law, Annah had. 30 days horn that date,, or until August 7, 2018, to perfect a

postconviction appeal. OKLA-. STAT. tit. 22, § 1087. Even though he did not perfect apostconviction

appeal, Annah is entitled to statutory tolling for. the 30-day period in which he could have done so.

Gibson, .232 F.3d at. 803-04. .Thus, the one-year limitation period was tolled between March 28,

2018, and August 7, 2018, while Armah’s first application for postconviction relief was pending.

28 U.S.C. § 2244(d)(2). Araiah’s one-year clock began to run again the next day, August 8, 2018,

with 122 days left to file a timely federal habeas petition. His one-year limitation period expired on .

Under some circumstances, the one-year limitation period may commence on later.date based 
on the triggering.events described in 28 U.S.C. § 2244(d)(1)(B), (C), and (D). Even with 
the benefit of liberal construction, tire Court does not discern any arguments in the petition 
or the response to the dismissal motion suggesting that Annah’s one-year limitation period 
commenced at a later date under § 2244(d)(1)(B), (C), or (D). The Court thus confines its 
analysis to whether tire petition is timely under § 2244(d)(1)(A).

The one-year limitation period would have expired on July 28, 2018. But because that was 
a Saturday, Annah had until the following Monday to file a timely habeas petition, absent 
any tolling events. FED. R. ClV. P. 6(a)(1)(C).

6
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December 7, 2018, the last day of the 122-day period. Because Armah filed his second and third 

. applications for postconviction relief in July 2019 and January 2020, after his one-year limitation 

period expired, neither application had'any toiling effect. Clark, 468 F.3d at 714; see also Gibson,

232 F.3d at 806 (explaining that even when a state court “look[sj beyond procedural deficiencies to 

grant an appeal out of time” that “does not transform all of a petitioner’s state filings into 

‘properly filed’ application, which essentially ‘relates back’ to a petitioner’s original application for 

state post-conviction relief’). Consequently, the petition filed on January 7,2021-, is untimely, even 

with the benefit of statutory tolling.

one

B. Armah’s circumstances do not support equitable tolling.

The failure to comply with § 2244(d)(1) ’s one-year statute of limitations does not deprive a 

federal habeas court of jurisdiction. Holland, 560 U.S. at 645. As a result, the court may toll the 

limitation period, for equitable reasons, if the petitioner shows that he has diligently pursued his 

federal claims and that extraordinary circumstances prevented him from filing a timely petition. Id. 

aJ 649; Pace v. Digiiglielmo, 544 U.S. 408, 418 (2005). Equitable tolling is “a rare remedy to be 

applied in unusual circumstances.” Al-Yousif v. Trani. 779 F.3d 1173, 1179 (10th Cir. 2015) 

(quoting Yang v. Archuleta, 525 F.3d 925,929 (10th Cir. 2008)). And it is the'petitioner’s burden 

to show specific facts that would support equitable tolling. Yang, 525 F.3d at 928..

hr his petition, Armah does not request equitable tolling or even acknowledge that his petition 

was not filed within the one-year limitation period.8 However, in his response to Dowling’s motion 

to dismiss, Armah' alleges that several extraordinary circumstances prevented him from filing a

In the portion of the petition designated for explaining wiry noncompiiance with the statute 
of limitations should not bar habeas relief, Armah wrote “N/A” Dkt. # 1, Pet., at 13.

7
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timely petition despite his diligent efforts. Dkt. # 12, Resp., at 1-11. He specifically alleges (1) that 

he lacks legal training and had only “a little assistance from the prison law library inmate legal 

research assistant at [the] North Fork Correctional Facility” when he attempted to file his first 

postconviction appeal, and (2) that his access to the law library and the courts has been lestiicted by 

institutional and state-wide security lock downs, his temporary placement in a segregated housing 

unit following a rule violation, his transfer to the Davis Correctional Facility, and the 

pandemic. Dkt. # 12, Resp., at 1-11.

While Armah has provided the Corn! with specific facts to support his request for equitable 

tolling, those facts.do not demonstrate either that Armah pursued his federal claims with reasonable 

diligence or that extraordinary circumstances rendered him incapable of filing a timely federal habeas 

petition. Significantly, many of the circumstances Armah describes occurred well after his one-year 

limitation period expired in December 2018. For example, Armah refers to his placement in the 

segregated housing unit between April and May 2019, his transfer to the Davis Correctional Facility 

m June 2019, a state-wide security lock down that began in September 2019, and limitations 011 his 

access to the law library and the courts arising from the coronavirus pandemic that began affecting 

prisons and courts in Oklahoma no earlier than March 2020. Dkt. # 12, Resp. at 6-9, 19-21. Even 

disregarding that these events occurred well after Airmail's one-year limitation period expired, 

limited access to legal materials and legal assistance, placement in administrative segregation,

coronavirus.

interfacility transfers, andsecurity lock downs are ordinary circumstances ofprison life and, inmost 

do not constitute extraordinary circumstances that support equitable tolling. See, e.g., Dill v.cases,

8
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Workman, 288 F. App’x 454,457 (10th Cir. 2008) (unpublished)9 (rejecting prisoner’s request for 

equitable tolling based on findings that 74-day prison lock down was'not extraordinary and that the

petitioner failed to explain his delay in filing federal habeas petition after lock down ended); Yang, 

525 F.3d at 929-30 (concluding that prisoner’s limited proficiency in the English language and lack

of access to legal materials in his first language did not warrant equitable tolling); Miller v. Man',

141 F.3d 976, 978 (10th Cir. 1998) (finding no equitable tolling warranted when prisoner alleged

the prison facility “lacked all relevant statutes and case law” and “the procedure to request specific

materials was inadequate”). Even if these circumstances had occurred before Armah’s one-year 

limitation period expired, the Court finds that they do not, collectively or individually, support

equitable tolling.

Armah does identify two circumstances that occurred before his one-year limitation period

expired in December 2018. First, he claims that the state district court impeded his ability to perfect

a postconviction appeal from the denial of his first application for postconviction relief by failing

to send him a certified copy of the order denying relief. Diet. # 12, Resp., at 2-3,6. He contends that

he acted with diligence in trying to obtain a copy by sending a letter, dated July 13,2018, to the court

clerk requesting a certified copy, and, after failing to receive any response, he filed his second

application for postconviction relief on July 15, 2019, requesting leave to fild an out-of-time

The Court cites this unpublished decision for its persuasive value. FED. R. APP. P. 32.1(a); 
- . 10th Cir; R,32/1(A): ■

15^9
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postconviction appeal.10 Diet. # 12, Resp., at 3,55-59. Second, he alleges that while he was waiting

■ for a response to his July 13,2018 letter, there was an institutional or state-wide lock down “for [an]

• extended period of time.” Dkt. # 12, Resp., at 1-2,6. Even assuming, for tire sake of argument, that

the failure to receive a certified copy of the state district court’s order and a lock down of unknown

duration that occurred sometime m the summer or fall of 2018 interfered with Annah’s attempt to-

timely perfect his first postconviction appeal, the fact that he waited until July 15,2019—nearly one

year after his postconviction appeal time expired and about seven months after his federal filing

deadline expired—to request an out-of-time postconviction appeal undermines Annah’s contention

that he acted with reasonable diligence in pursuing...his federaf claims.' . Without the requisite

diligence, Annah cannot obtain equitable tolling., See Menominee Indian Tribe of Wis. v. United

States, 577 U.S. 250, 255 (2016) (noting that Holland’s test requires the party seeking equitable

tolling to- establish “two elements,” diligent pursuit of the party’s, -rights .and extraordinary

circumstances that prevented timely filing).

Based on tire foregoing, the Court concludes that Annah has not met his burden to' show that

the one-year limitation period should be equitably tolled so that his petition, filed just over two years

too late on January 7, 2021, could be deemed timely.

Curiously, in his second application for postconviction relief wherein he sought to establish 
that he was denied a first postconviction appeal through no fault of his own, Annah did not 
mention either (1) his failure to receive a certified copy of the district court’s order or (2) his 
failure to receive a response to his July 13, 2018 letter requesting a certified copy from the 
court clerk. Dkt. # 11-6, 1-4.

Even if this Court could be persuaded that all of Annah’s cited circumstances were 
extra ordinary and that he acted with reasonable diligence in his-efforts to exhaust available 
state remedies before filing his federal habeas petition, the Court would -still conclude that 
Annah fails to show diligence in pursuing his federal claims. Critically, after the OCCA

(continued...).

10
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ConclusionIII.

Even with the benefit of statutory tolling, Annah failed to file his petition' for writ of habeas

corpus within the one-year statute of limitations provided in 28 U.S.C. § 2244(d)(1)(A). And Annah •

has not .demonstrated that his circumstances warrant equitable tolling of the one-year limitation

period. The Court therefore grants Dowling’s motion; and dismisses the petition, with prejudice, as

barred by the .one-year statute of limitations. The Court -further concludes that reasonable jurists

would not debate the procedural dismissal of the untimely petition and.thus declines to issue-a

certificate of appealability. See28 U.S.C. § 2253(c); Slack v. McDaniel, 529 U.S. 473, 484 (2000).

ACCORDINGLY, IT IS HEREBY ORDERED that:

The motion to dismiss (Diet. # 10) is granted.

The petition for writ of habeas coipus (Diet. # 1) is dismissed with prejudice as banned by2.

the one-year-statute of limitations.

A certificate of appealability is denied.n

A separate judgment shall be entered in this matter.4.

DATED this 26th day of August, 2021.

£A y

■ y___
CLAIRE V.. EAGAN 
UNITED STATES DISTRICT JUDGE •.

( j

(...continued)
affirmed the denial of Armah’s third application for postconviction relief, on August 21, 
2020, thereby confirming that there was nothing left for Arm ah to do in state court, Armab 
permitted an additional four months to pass by before he filed his federal habeas petition.
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IN THE COURT OF CRIMINAL APPEAL# COURT OF CRIMINAL mm* 
OF THE STATE OF OKLAHOMA STAT£ 0F OKLAHOMA

212020FRANCIS B. ARMAH, )
)

Petitioner, )
)

v. ) No. PC-2020-322
) \

STATE OF OKLAHOMA, )

Respondent.

ORDER AFFIRMING DENIAL OF APPLICATION 
FOR POST-CONVICTION RELIEF

Petitioner, pro se, appeals from an order of the District Court of 

Tulsa County denying him post-conviction relief in Case No. CF-2015- 

572. In January of 2016, a jury convicted Petitioner oflarceny, sodomy 

and three counts of first-degree rape. Petitioner was sentenced to 

terms of imprisonment in conformity with the jury’s verdicts. His 

convictions and sentences were affirmed on direct appeal. Armah 

State, No. F-2016-6/ (Okl.Cr. April J28, 2017) (not lor publication).

The District Court denied Petitioner’s first post-conviction 

application oh July 9, 2018. Petitioner did not appeal the denial to this 

Court. Subsequently, Petitioner has filed two more post-conviction 

applications in the District Court, each seeking to allow him to appeal 

the denial of the first post-conviction application.

v.
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The most recent denial was by order issued April 6, 2020, and is'

the subject of the instant appeal. We review the District Court’s

determination for an abuse of discretion. Stevens v. State, 2018 OK CR

745. An abuse ' of discretion is any11, 1f 12, 422 P.3d 741

unreasonable or arbitrary action taken without proper consideration

of the facts and law pertaining to the matter at issue or a clearly

erroneous conclusion. and judgment, one that is clearly against the

logic and effect of the facts presented. Neloms v. State, 2012 OK CR 7,

K 35, 274 P.3d 161, 170.

Where, as. here,- a defendant does not seek to appeal, he is

presumed to have waived the right. See Maines v. State, 1979 OK CR

-71, 597 P.2d 774, .775 (failure to perfect - appeal creates the

“appearance of one who has waived or deliberately bypassed his

statutory direct appeal”), To the extent that he can demonstrate that

he was denied an appeal through no fault of his-own, he may reclaim

the right. See Rule 2.1(E), Rules of the Oklahoma. Court of Criminal

Appeals, Title 22, Ch. 18, App. (2020).

Concerning Petitioner’s claim that he was denied an appeal 

through no fault of his own, we find, as the district court did, that 

Petitioner has failed to present sufficient evidence to support the claim.
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Petitioner’s unsupported assertions are not sufficient to warrant relief.

See Brown v. State, 1997 OK CR 1, T| 33, 933 P.2d 316, 324-25

(Because there is a presumption of regularity in trial court 

proceedings, “it becomes the burden of the convicted defendant - 

whether on direct appeal or post conviction - to present to this Court 

sufficient evidence to rebut this presumption.”); Russell v. Cherokee 

County District Court, 1968 OK CR 45, If 5, 438 P.2d 293, 294 (“the 

burden is upon the petitioner to sustain the allegations of his 

petition”).

Petitioner has failed to demonstrate an abuse of discretion by the 

District Court. Therefore, the order of the District Court of Tulsa 

County in Case No. CF-2015-572, denying Petitioner’s application for 

post-conviction relief, is AFFIRMED. Pursuant to Rule 3.15, Rules of 

the Oklahoma Court of Criminal Appeals, Title 22, Ch.18, App. (2020), 

the MANDATE is ORDERED'issued upon the delivery and filing of 

this decision. Petitioner’s state remedies are deemed exhausted on all 

issues raised in his petition in error, brief and any prior appeals. Rule 

5.5, Rules, supra.

IT IS SO ORDERED.

WITNESS OUR HANDS AND THE SEAL OF THIS COURT this

T) o<^3



PC-2020-322, Francis B. Armah v. The State of Oklahoma

Ml 11.day of 2020. V

\
DAVID B. LEWIS, Presiding Jud

DANA KUE^N, Vice Presiding Judge
- '**

GAR^L- LUMPKIN, Judge

ROBERT L. HUDSON, Judge

SCOTT ROWLAND, Judge

ATTEST:

B,
V

Clerk
PA
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