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TEXAS COURT OF APPEALS, THIRD DISTRICT, AT AUSTIN

JUDGMENT RENDERED JUNE 3, 2016

" NO. 03-15-00154-CR

Frank Henderson Brown, Appellant
V.

The State of Texas, Appellee

APPEAL FROM 147TH DISTRICT COURT OF TRAVIS COUNTY

'BEFORE JUSTICES PURYEAR, GOODWIN, AND FIELD
AFFIRMED -- OPINION BY JUSTICE PURYEAR

This is an appeal from the judgment of conviction rendered by the trial court. Having reviewed
the record and the parties’ arguments, the Court holds that there was no reversible error in the
trial court’s judgment. Therefore, the Court affirms the trial court’s judgment of conviction.

Because appellant is indigent and unable to pay costs, no adjudication of costs is made.
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TEXAS COURT OF APPEALS, THIRD DISTRICT, AT AUSTIN

NO. 03-15-00154-CR

Frank Henderson Brown, Appellant
V.

The State of Texas, Appellee

FROM THE DISTRICT COURT OF TRAVIS COUNTY, 147TH JUDICIAL DISTRICT
NO. D-1-DC-14-200998, HONORABLE CLIFFORD A. BROWN, JUDGE PRESIDING .

MEMORANDUM OPINION

After an undercover police officer, Officer Michael Fickel, saw the driver of a car
engage in some suspicious activity in the parking lot of a hotel and after seeing Frank Heﬁdérspn

Brown get into the passenger side of that car, Officer Fickel followed the car after it leftthc parking

lot and later witnessed the driver of the car commit several traffic violations. Officer Fick,'c'l reléyed
his observations to members of his unit, and some of the officers initiated a traffic stop of the

vehicle. . During the traffic stop, the officers discovered that Brown had a gun in his waistband.

A Ultimatciy, Brown was arrested and charged with the unlawful possession of a firearm by a felon.

See Tex. Penal Code § 46.04(a) (setting out elements of offense), (¢) (stating that offense is third-
degree felony). In addition, the indictment contained two enhancement paragraphs alleging that
Brown had previously been convicted twice of burglary of a habitation, See id. § 30.02(a) (listing

elements of offense of burglary of habitation), (c)(2) (providing that offense is s.econd-dcgree
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felony). Atthe end of the first phase of the trial, the jury found Brovl/n guilty of the charged offense.
Brown eleeted to have'the district court assess hls punishment, and the district court found the two
enhaneement alle_lgat_ions tobe true. Atthe end of the.punishment phase, the district court imposed " -
a sentence of 25 years 1mpnsonment See id. § 12.34 (listing permissible punishment range for
thlrd-degree felony) 42(d) (enhanczng permissible punishment range for 1nd1v1dual convzcted of
felony ifhe “has prev10usly been finally convicted of two felony offenses, and the second prev10us
felony eonwctlon is for an offense that occurred subsequent to the first previous conwctlon havmg»
become ﬁ.na ”) In three issues on appeal Brown contends that the dlstuct court erred by allowmg
the State to present hearsay ev1dence, that his attorney prov1ded meffectlve assmtance of cou:nSel ;

and that the State “commltted mlsconduct during closing argument.” We wﬂl affirm the dlStI‘lCt

'court s ]udgment of conviction.

DISCUSSION
Hersay |

| - In his ﬁrst ls's"ue_ on appeal, Brown contends that the distn'ct eou_xt_etred when it
' all,ovstéﬁdA Ofticer -F ickel “to present hearsay evidence that [Brown] was found in a location known

for hlgher cnmmal actmty
When reviewing a trial comt’s ruling on the admlssmn of ev1dence, appellate courts
use an abuse-of dlSCI'CtIOIl standard of review. Davis v. State 329 S.w.3d 798 803 (Tex Cnm
App 2010) Under that standard, a trial court’s ruhng will only be deemed an abuse of dlscretlon

if it is so clearly wrong as to lie outs1de the zone of reasonable disagreement, Lopez v. State,

86 S.W.3d 228 230 (Tex. Crim. App 2002), or is arbitrary or unreasonable State V. Mechler,




153 S.W.3d 435, 439 (Tex. Crim. App; 2005). Moreover, the ruling will be upheld provided that
the trial court’s decision “is reasonably supported by the record and is correct under any theory of
law applicable to the case.’.’ Carrasco v. State, 154 S.W.3d 127, 129 (Tex. Crm. App. 2005).
Turning to the testimony at issue, Officer Fickel described the circumstances leading

up to Brown’s arrest. Specifically, he explained that his unit was patrolling “the I-35 corridor, the
hotel district in particular to the north and 301‘1th.” When the State asked whether there was
“anything that had prompted that specific focus that day,” Brown objected and stated as follows:

Judge, I believe that that question is going to encourage the statement that there had

been some complaints or he had received some complaints or he was acting on some

reports all of which is hearsay in which I believe Mr. Popper, the previous attorney,

had requested documentation of any corroboration of any of these complaints and
there is none that the State could provide, so this i is simply ehcmng hearsay testimony

which is improper.

And I’'m assuming that the officer is going to respond that we had received
complaints from Holiday Inn and about the Travel Lodge and that has not been
documented by any proof or anything; and Mr. Popper had asked for records or any
kind of documentation to verify that and there has been none.

After listening to Brown’s objection, the district court ruled that it would allow
Officer Fickel to answer the question. Wheg the questioning resumed, the State asked Officer Fickel
if there was “any particular reason that you focused your attention on that area that particular day,”
and the officer responded, “Yes, ma’am. Ihad received a tip.” Immediately after Officer Fickel
answered the question, Brown stafed, :‘Obj ccﬁon, Your Honor, hearsay. That’s exactly the objection
I'made at the bench.” In response to the objection, the district court instructed the witness, “Okay.

You may answer the question, but I would instruct the witness to answer the question generally, not
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somcthing that someone else told you, specifically, words.” The Ofﬁccr then explained that he had
received some information that had focused his attention to that area.

Aﬁet providiﬁg that anéwcr__, Qfﬁcer Fickel continued to answer questions on arange _
of topics, including describipg where he was on the day in question, what the buildings -looked like
/in the area, a:nd whetherhe notic‘cd é.ny qnusuél activity. Following fhose questions, the State asked
Oﬁiéér Fickel, “In terms ofth;at spccjﬁc I-35 business corridor that goes through your region, wha;c’ s

been jour experience kind 0f, generally, with the level of crime that’s going on in that,” and Brown

dbjected “to the relevance of that question because it has nothing to do w1th the facts of this case.”
‘ Aﬁcr Brown made his obj ection; the district court ruled thaf it would allow Officer Fickel to answer

‘thé question. Once the district court made its ruling, Officer Fickel testified as follows:

The partlcular hotcls the reason we were run[mng] this operation, bcs1des our tIpS

‘is because those hotels are a common place for people to commit activities that they

don’t want to do ‘at their house So if you are checking in to a hotel on the I-35

district and you have a car there that returns to an address in Austin and you stayed

at the hotel for one day increments over the past couple of months, that usually sends

up a ﬂag to us. : :

Immediately after Officer Fickel answered the question, Brown asked “to take the

Wi'tdc‘s_'s; on voit dire in regards to those last statements, because otherwise the statements are
irrelevant,” but the district ;Eouft denied the request and overruled the obj ection. On appeal, Brown
contends that the portions of Ofﬁcer Fickel’s testimony in which he stated that he was patrolling in
the area at issue because he had received a tip and that it was common for people to use the hotels

in that area for activities that they do not want to undertake at their homes were hearsay under .

Rule of Bidence 801(d). See Tex. R. Evid. 801(d).



Testimony Regardzng Ti zp Received by the Pohce

As dlscussed previously, Brown asserts that the portion of Officer Fickel’s tesnmony
in which he telatcd that the police had received a tip regarding misconduct in the area was 1mproper
'healsay. As a preliminary matter, we note that after the district court made its ruling, Officer Fickel
nientioned in his testimony eeveral more times that the po-lice had received a tip, and Brown did not
request arunnmg objection a.nd made no ob_]ectlon to that subsequent testunony See T rung The Luu _
V. State, 440 S.W.3d 123,127 (Tex App .—Houston [14th Dist.] 2013, no pet.) (providing that party
must ob]ect every time madm1s51b1e evidence is o'ffered or request running ob}ecncn and that any

error in admission of evidence is cured when evidence comes in without objection). Even assuming

that Brown’s failure to object to the later portions of Ofﬁcer Fickel’s testimony did not vtaive any

a].leged e-rror,”.w\e ,woeld stﬂl be unable to‘conclude that.the_ district comt.ahaeed its diacreticn by
oiletrtlljhg Brown’s hearsay ohj ection. | |

. Hears ay isa -staltement that “the decla_ra.nt does not make while te,st_tfying at the current
mal or heanng a11d that a party oft'ets in evidence to‘ prcve the 1Iuth' of the n:tatter asserted in that
statement ” Tex.R.Evid. 801(d) Moreover ‘extra-judicial statements [are] not madl:msmble hearsay’
if “they are admltted not to prove the truth of the matter asserted, but rather to explam how the

defendant came to be a suspect ” Dinkins v. State, 894 S.W.2d 330, 347 (Tex Crim. App 1995).

E Stated dlfferently, “[a]ln ofﬁcer s testimony is not hearsay when it is adm:ztted, not for the truth,

but to estabhsh the course of events and cucumstances leading to the arrest.” Ihornton v. State,

994 S.W. 2d 845, 854 (Tex App. ~Fort Worth 1999, pet ref’d). In fact “it is perm1351ble for a

police ofﬁcer to testlfy that he was’acting in response to mformatlon received” and ¢ ‘may explam

their p_res_ence a.nd conduct.” Id.; see also Poindexter v. State, 153 S.W.3d 402, 408 n.21 (Tex. Crim.
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App. 2005) (stating that, in general, “testimony by an officer that he‘wént to é. certain place or
performed a certain actin Tesp oﬁse to generali;zcd “information received’ is normally not considered
hearsay because the witness should be allowed to give some explanation of his behavior”), overruled
in parton _other_ grounds.by Robinsonv. State, 466 S.W.3d 166, 173 &n.32 (Tex. Cam. App. 2015).

In the portion of Officer Fickel’s testimony at issue leading up to Brown’s objection,
Officer Fickel explaiﬁed that his unit was focused in a particular region of the City of Austin and that
the unit was paying particular attention to the hotel djsni'ct in that region in response to a tip tha.t tﬁey
had féceived, but Officer Fickel provided no further information rcgarding the allegcci tip. In light
of the record before the district court at the time that it made the ruling, see Willover v. State,
70 S.W.3d 841, 845 (Tex. Crim. App. 2002) (explaining that “an appellate court must review the
trial court’s ruling in tht of what was before the trial court at thé time the ruling was made”), we
must conclude that the district court did not abuse its discrctiop by detérmining that the testimony
at issue was not inadmissible ﬂcarsay because it helped to explain Officer Fickel’s presence in the
area and to describe the events leading up to Bro@’s arrest, because it did not revéaJ any content -
of thé alleged tip given to the police regarding criminal activity in the area and was not offered to
prove the truth .‘of that tip, and because ‘thc tesﬁﬁony was “a general description of possible

criminality” and not “a specific description of the defendant’s purported involvement or link to that

activity,” see Poindexter, 153 S.W.3d at 408 n.21.

Testimony Regarding Crime in Area

As set out above, Brown also contends on appéal that the district court erred by

L 3

ov%f&lﬂhg his hearsay objection to the testimony from Officer Fickel in which the Officer related

»
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that “those hotels are a cornmon place for people to commit activities that they don’t want to do at
their house.” However, as pointed out by the State, Brown did not raise a hearsay ob;icction to this
portion of Officer Fickel’s testimony. See Tex: R. App. P. 33.1(a) (stating that to preserve error for
appeal, record must show that complaint was made to trial court and that trial court ruled on request
“or refused to rule and that “complaining party objected to the refusal’). Although_the record shows
that Brown made a hearsay objection to earlier portions of Officer Fickel’s testimony, Brown did not,
as sét out above, request a running objcctiop to Officer Fickel’s testimony on hearsay grounds, nor
did he raise a hearsay objection to the testimony at issue. See Lane v. State, 151 S.W.3d 188, 193
(Tex. Crim. App. 2004) (explaining that ““to preserve error in admitting evidence, a party must . .

object each time the inadmissible evidence is offered or obtain a running objection. An error [if

any] in the admission of evidence is cured where the same evidence comes in elsewhere without

objection’” (quoting Valle v. State, 109 S.W.3d 500, 509 (Tex. Crim. App. 2003), with alteration in

Lane)); Ethington v. State, 819 S.W.2d 854, 859-60 (Tex. Crim. App. 1991) (providing that

objection to testimony was waJ;ved when defense counsel obj ected to first question but did not ask
for running objection or *“hearing out of the jury’s presence so he would nét have to constantly
object” and witness continued to provide “detailed testimony” on topic). -Instead, Brown argued to
the ciistrict court that the testimony at issue was not relevant to the facts of the current case. See

Yazdchi v. State, 428 S.W.3d 83 1, 844 (Tex. Crim. App. 2014) (stating that “the point of error on

appeal must comport with the objection made at u'ial”)élBroxton v. State, 909 S.W.2d 912, 918

(Tex. Crim. App. 1995) (noting that objection staﬁng one legal theory may not be used to support
different legal theory on appeal); cf: Webb v. State, No. 01-14-00174-CR, 2015 WL 5315332, at *3

(Tex. App.—Houston [1st Dist.] Sept. 10, 2015, pet. ref>d) (mem. op., not designated for publication)
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(dechmng to address ments of argument that “may (or may not) be a relevance 1ssue” because
defendant only obj ected on hearsay grounds). Accordingly, we must conclude that Brown did not
preserve any hearsay cornplamt regardmg this portion of Officer Fickel’s testunony.

Assunnng for the sake of argument that Brown’s first appellate issue can be read as
assertmg that the d1stnct couIt erred by overruling his relevancy obj CCthIl, we would be unable to
-sustam'ﬂns portlon of hls first i issue on appeal. “Evidence is relevant if . . . it has any tendency to
make a fact more or less probable than it would be without the evidence” and “the fact is of
consequencemdetemnmng the action.” Tex. R Evid. 401 seeid R. 402 (provrdmgthat “[r]elevant
ev1dence 18 adnnssrble unless prohibited by Rules of Evrdence “other rules prescnbed under

statutory authonty,” statute or “the Umted States or Texas Constltutlo ). Testlmony regardmg

, how an ofﬁcer “happened upon the scene of a crime oF accident” is “[a]]most always relevant ”

szball V. State, 24 S W 3d 555 564 (Tex. App —Waco 2000, no pet) In his tesnmony, Ofﬁcer
Flckel explamed that the reason that he was at the hotel where he observed the susplcrous actlvrty
that ultlmately led to Brown s arrest was because the hotels in that area of the City were bemg used
asa place to engage in cnrmnal conduct and because his unit was focusmg on the hotels in that area
in an effort to combat that crn:mnal actnnty Accordmgly, we would be unable to conclude that the

d.lStI‘lCt court abused 1ts chscretton when it overruled Brown’s relevancy obj ection.!

2 Although we need not further address the matter, we note that even if. Brown had ralsed a
heaxsay obJectlon to the testimony at igsuc and even if the district court had overruled the objection,
we would be unablc to conclude that the district court abused its discretion because, as set out

- above, the testtmony was not offered for the truth of the matter asserted but instead to show how

Brown became a suspect. See Thornton v. State, 994 S.W.2d 845, 854 (Tex. App.—Fort Worth 1999,
pet.. 1ef d)
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For all these reasons, we overrule Brown’s first issue on appeal.

Effectiveness of Counsel

Inhis second issue on appeal, Brown insists that his trial attomey provided ineffective
assistance of counsel by referring to him “as a ‘bad guy’ during closing argument” in the first phase
of the trial. Specifically, Brown is referring to the following portion of his trial attorney’s closing

argument in which his attorney stated that he was “not a good guy”™: .

- What the State is doing is, the State is waiving a scary gun at you and saying this man
is a bad man, so don’t worry about anything else. That’s what the State is doing.
Yeah, we saw on the video, he had that gun. He's not a good guy. I'm going to say
it. I'm not hiding anything, but 'm also not hiding page 3, paragraph five; and that
says that you are instructed that before an officer has the right to make a temporary
investigative detention, traffic stop, the officer must have a reasonable suspicion
that a violation of the law is occurring or has occurred. So that’s where everything
begins and ends. Because if you’re convinced beyond a reasonable doubt that there
was a traffic violation at any point, then you convict him. I’'m sorry, if you have a
reasonable doubt, you don’t convict him, If you don’t have any reasonable doubt,
then you convict him. So that’s what you focus on, and that’s not an easy thing o do.

(Emphasis added.) In light of this inortion ofhis trial attorney’s closing argument, Brown asserts that

his lawyer’s decision to describe him in that manner could not have been the result of a reasonable

trial strategy because “[t]here was no evidentiary benefit to be gained from the statement.” Similarly,

Brown contends that his trial attorney’s actions likely affected the jurors in this case by encouraging

them to convict and, therefore, prejudiced his defense.

To succeed on an ineffectiveness claim, a defendant must overcome the strong

presumption that his trial “counsel’s conduct falls within the wide range of reasonable professional

assistance” and must show that the attorney’s “representation fell below an objective standard of




reasonableness . . . under prevailing professional norms” and that “there is a reasonable probability

th‘at; but for counsel’s unprofessional errors, the result of the proceeding Would havebeen diﬁ'erent ”
Strickland . Washzngz‘on 466 U.S. 668, 688 689, 694 (1984). “[A]n appellant ] fallure to satlsfy
one prong of the Strzckland testnegates acourt’s need to consider the other prong. ” Garciav. State

578.W.3d 43 6, 440 (Tex. Crim. App. 2001). Bvaluations of effectiveness are based on “the totality
of the r'epresehtatiozi,” Frangias v. -State 450 S.W.3d 125, 136 (Tex. Crim. App 2013); see also
Davzsv Sz‘ate 413 S. W 3d816,837 (Tex. App —Austm 2013 ,pet.ref’d) (providing that assessment
should con51der cumulatlve effect” of counsel’s deﬁc1enc1es), and- allegatlons of meﬁ‘ecnveness
mUStbe ﬁrmly estabhshed by the record, Mallett v. State, 65 S W.3d 59, 63 (Tex. Crim. App 200 D.

F urthermore even though a defendant isnotentitled to representatlon thatis error-free, a smgle error
: cah‘render‘ the representatlon meffectlve 1f it “was egregmus and had a seriously deIetenous n:npact

on the balance of the representatlon ? Frangias, 450 S.W.3d at 136.

In general dlrect appeals donot provide a useful vehlcle for presentmg meﬂ'ecnveness
clalms'because the record for that type of clalm is usually undeveloped. Goodspeed v. State,
187 S W.3d 390 392 (Tex Crim. App 2005); see also Mallett, 65 SW.3d at 63 (statmg that in
majonty of cases, “the record on d]Iect appeaI is undcveloped and camlot adequately reflect the
motlves behmd trial counsel S actlons ). In addition, before their reprcsentatlon is deemed ineffective,
trial attomeys should be afforded the opportumty to explam the:r actions. Goodspeed, 187 S W.3d
at 392 (stating that “counsel’s conduct is rev1ewed with great deference, without the dlstortmg
effects of thdSlght’) If that oppor“umty has not been prov1ded as in this case, an appellate court
should not detenmne that an attomey s performance was ineffective unless the conduct atissue “was

S0 outrageous thatno competent attorney would have engaged in it.” See Garcia, 57 S W 3dat 440.
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Asa prehmmaly matter, we note that the record does not contain any information
regardmg why Brown s attomey elected to characterize his client in the manner that he did. Cf
Mtzllett, 65 S.W.3d at 64-65 (stating that “speculation on counsel’s strategy is immaterial to our
determmatlon that counsel has not been proven ineffective” when record is silent). However, we
also note that his attorney explamed to the district court in a hearing outside the presence of the jury

| that the overall 11131 strategy was to challenge the propriety of the traffic stop rather than attack the
' ev1dence of the charged offense, and his attorney’s questioning of the State’s witnesses and argument '_
were consist_ent with that strategy. Moreover, given that the State Was_abie to present evidence of
the charged .offense through the testimony of several police ofﬁcers ‘who testified that Brown had a
weapon on hlm and attempted to ﬂee from the officer Who searched him but also through a Vldeo
recordmg of the mcxdent Brown s tnal attomey s strategy to attack the lawfu]ness of the traffic stop .
E seems_ reasonable. In addltlon Brown’s tnal attorney made the comments at 1ssue aﬁer the Jury had ‘
: already been presented with ev1dence establishing that Brown had prevmusly been conthed ofa |
state-_]all felony “for attempted evadlng arrest senous bodﬂy injury.” Accordmgly, Brown s trial .‘ ‘
| attorney may have determJned that acknowledgxng Brown s criminal past in the manner that he de
might estab]ish credibility-with the jury when askjng the jury to ignore Brown’a pn'or crimina1>
behawor and focus on whether there was a proper basis for the traffic stop in accordance with the
overarchmg trial strategy. Cf Westv. State, 474 S.W. 3d 785, 791 (Tex. App.—Houston [14th Dlst 1
2014 1o pet.) (detenmmng that trial counsel’s references to his client “as a ‘bad; guy and a ‘criminal
: genera]ly who traded drugs for the use of this car™” “mayhave been part of defense counsel’s srrategy
to prov1de an alternative explanatlon of how appellant gamed possession of the stolen vehrcle” and ,

did © not neeessanly rise to the level of ineffective assistance of counsel”).
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Fer all of these reasons, we must conclude that the record is not sufficiently

developed to evaluate whether Brown’s attorney’s decision to characterize Brown in the manner

that he did was part of .reaso.nable trial strategy because his attorney has not “been given an

. opportunity to respond to” the claims, see Goodspeed, 187 S.W.3d at 392, 394, that Brown has

failed to overcome the presumption of reasonably professional-assistance and that Browu has not

»

demonstrated that his tnal attomey s alleged Imstake was so outrageous that no competent attomey'

would have made that n:ustake

H_aving determjned that- Brown has not shown that his trial attomey provided
meffectlve assistance of counsel on the grounds alleged above, we need not further address the

matl:er, but we do emphas1ze that meffecnveness challenges are cons1dered in hght of “the totahty

'~Cnm App 1999) see also Simmons v. State, Nos. 03-11 00229 CR, -00230 2012 WL3629864

at *4 (Tex App —Austm Aug 22, 2012, pet. ref’d) (mem. op., not desxgnated for pubhcanon)
(determmmg that [t]he cnmca.l Weakness in meffectweness claim was “its failure to cons1der
the totality. of trial counsel’s representatzon”).p Moreover, we note that during voir dil.’e Brov;ﬂvn’s
attorney aiseussed the presumpﬁon of innocence and the State’s burden, went ever the defem_i:e._n_t’s
right te remam SHent, ‘as‘ke'd _the panel 'n;lembers whether they would hold it egaihsf Brown ifhe did
not testit}:r, inguire& into anypotehtial hiases that the panel memb ers mighthave, meved_ suecessfu]ly
to exclu_de several ppeneli-sts'fqr'ceus‘e, and exercised peremptory challenges. Du:mg the tn'al,l Breﬁ’s
attorney cross-examined the State’s wimesees, objected successfully to the admiseion of a video

recording during the testimony of Ofﬁcer Fickel, and made other objections to the State’s witnesses’
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testimonies. In the jury-charge conferen-cc, Brown’s attorney successfully moved to include an
instruction under article 38.23 of the Code of Criminal Procedure explaining that the jury could not
consider evidence if it determined that the evidence was obtained unlawfully. See Tex. Code Crim.
Proc. art. 38.23(b). In his closing arguments during the guilt-or-innocence phase, Brown’s attorney
emphasized the State’s idecn and asserted that there was in;sufﬁcient evidence estaBﬁshing that the.
traffic stop was proper. During the punishment phase, Brown’s attorney called Brown’s mother to

the stand, and she testified regarding Brown’s tumultuous upbringing and asked the district court

* to help Brown rather than lock him away. Finally, in his closing argument duﬁng the punishment

phase, Brown’s attorney asked for the minimum sentence possible.

For all of these reasons, we overrule Brown’s second issue on appeal.

Exceeding Scope of Permissible Jury Argument
In his final issue on appeal, Brown urges that the State improperly exceeded the
scope of permissible closing argument in the guilt-or-innocence phase “by arguing with facts not in

evidence.” In pérticular, Brown refers to the following exchange during the State’s closing:

Ladies and gentlemen, I'm going to stand right here and I’m going to pull up the
camera function on my iPhone and I'm going to take a picture of the Judge right here.
In that photograph, you see the Judge, but you do not see the lovely Kim Lee who is
sitting to his right. Although I hope that you all will agree with me, that 4s we are
sitting here today all facing the same general direction, that we all can see the Judge
and Ms, Kim Lee. I would submit to you that that is the source of a lot of the issues
that [Brown] wants you to focus on in this case here today.

Following that exchange, the State criticized Brown’s arguments suggesting that the

Jury should not consider the recording admitted into evidence and played for the jury in which

13



Officer Fickel can be heard describing his observations of the car that Brown was riding in bccaus.e
the actual alleged traffic violation purportedly described by Officer Fickel was not captured on the
video portion of the recording. Further, the State'ernphasiied_ that the ofﬁcers who testified as
witnesses related thatthey saw the tra.fﬁc violation and that they were able to see the violation occur
.because they had a different vantage point, |
In thrs issue, Brown asserts that the State “created demonstrative ev1dence usmg her
cell phone to demonstrate her opinion that the police camera was sm:ularly srtuated and' therefore
unable to capture the unfoldmg events.” In addition Browu notes that “[t]here was 10 testimony
presented at trial mvolvmg cell phones, or any sumla.nty between tak:lng ce]_l phone photographs or
, ﬁlrn ” Further,Brown argues that “[b]y ereatmg the demons’u”atlve ev1dence the [State] hasunfairly
j"lirlsedunsworrx testnnony to argue 7its posmon and exceeded the perm1331ble scope of Jury argument :
’ See Brown V. Sz‘ate 270 S. W 3d 564, 570 (Tex Cnm App 2008) (settmg out four types of
| permlss1b1e _]ury argument),McKayv State, 707 S.W: 2d 23 37 (Tex Cnm App 1985) (explammg
that! ‘the prosecutormay argue hrs opmrons concernmg issues in the case so long as the oplmons are
based on the ev1dence n the record and not as constltutmg unsworn testxmony ). . |
Although BIOWn urges on appeal that the State exceeded the scope of perm1351ble
jury Vargrment Browu did not ralse an objection dunng the trral To .preserve for appellate revrew
an issue re gardmg a]legedly improper _]ury argument a defendant must object to the jury argument
vand pursue the ob_]ectlon to an adverse ruling. See Estrada v. State, 313 S W 3d 274 303 (Tex.
Crim. App 2010); see also Tex R. App P.33.1(2) (dlscussmg preservatlon for appellate revrew)

In other Words a deferidant must make a contemporaneous obj ectlon to the argument, ask the trial
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courtto lastruct thej juryto dlsregard the argument if the objection is sustamed andrequest a rmstnal
ifthe court mstructs the jury to disregard the statement. See Cookv. State, 858S8.w.2d 467 473 (Tex.
Cn;.n. App_. 1993). Ifa defendant fails to make an objection to the argument or falls to pursue an
adverse ruling to his obJectlon the defendant forfeits I:us ablhty to challenge the j Jury argument on
appea.l Cockrell V. State 9335.W. 2d 73, 89 (Tex. Cnm App 1996) Evenmcm:umstances in which _
the EITOT Was SO egreglous that it could not be cured by an instruction to disre gard a defendant must
st111 ob_]ect and request amxsmal Mathzs v. State, 67 S.W.3d 91 8 926-27 (Tex Cnm App 2002).
Because Brown fmled to object to the allegedlyi 1mpr0per Jury argument and to pursue _
the Ob_] ectlon to an adverse rulmg, he has failed to preseIve any error relatmg to the j Jjury argument.’

Accordmgly, we overrule Brown’s th_er issue on appeal.

CONCLUSION
‘ Hav_'irig:oveiruled all of Brown’s issues on appeal, we affirm the district court’s

judgment of conviction.

1

David Puryear, Justice

Before Justices Puryear, Goodwin, and Field

. Afﬁlmed

Filed: June 3, 2016

Do Not_Publieh

15






| OFr{(um NOTICE FROM CQURT OF CRIMINAL APPEALS OF TEXAS
CFFHEOMBOX 12308F CARTIOL STATION, AUSTleﬂ I:,XAS 787 PCSIAGE

This is to advise that the Court "]aS denlc,d wnthm,t written order the application for
writ of habeas corpus.

STA rg OF TEXAS TR cle) A
| PRIVATE USE 59 [MGEALE e $u0 028
! ‘ x &@"ﬁ&ﬁi D501401623 N0V 04 206
11/2/2016 ) COA No. 03-15-00154-CR
| . BROWN, FRANK Tr. Ct. No. D-1-DC-14-200998 PD-0693-16
| : On this day, the Appellant's Pro Se petition for d|scret|onary review has been
’ | refused.
’ /‘)\\/ \L -~ Abel Acosta, Clerk
| FRANK HENDERSON BROWN
‘ ELLIS T UNIT - TDC # 1980921
1697 FM 980
’ 6 | HUNTSVILLE, TX 77343
l
’ RV B——— B by b R 0 M e
| T ) B ) - B )
OF FIC‘IAJ.. OTICE FROM COURT OF CRIMINAL APPEALS OF “EXAS ° FiRECOPY
, & $:Q, BOX 12308, CAPITOL STATION, AUSTIN, TEXAS 78 FOTNEY BOVES
: PENAL o J—-:—E*:—“’
| PRIVATL R T
| ‘ 5 000.26°
: - IMAY 20 2019
; 11/21/2018 '
SROWN, FRANK Tr. Gt No D1-DC-14- 200998-A WR-88,733-01
|

! Dear a Williamson, Clerk

j 2 /2_

] FRANK BROWN
SLLIS | UNIT - TDC # 1980921

| 1697 FM 980

| HUNTSVILLE, TX 77343

i
! | e RN e r e RS T A AT

s" Twipidsfn FV S



AWEENNTX D J




( “ Case 1:18-cv-01054 Documeldy 4&/2020 | Filed

Page 1 of 1
o I
IN THE UNITED STATES DISTRICT COURT I SO Y 9
FOR THE WESTERN DISTRICT OF TEXAS
AUSTIN DIVISION 200122 PH 3:08
FRANK HENDERSON BROWN, § e s D T
TDCJ NO. 01980921, § .
PETITIONER, § T GEPITYONERR
\' §
§ CAUSENO. 1:18-CV-1054-LY
LORIE DAVIS, DIRECTOR, TEXAS §
DEPARTMENT OF CRIMINAL §
JUSTICE, CORRECTIONAL §
INSTITUTIONS DIVISION, §
RESPONDENT. §

FINAL JUDGMENT

| " Before the court is the above-styled and numbered cause. On this date, the court rendered
an order denying pro se Petitioner Frank Henderson Brown’s Petition for a Writ of Habeas Corpus
by a Person in State Custody filed December 6, 2018 (Doc. #1). As nothing remains to resolve,
the court renders the following Final Judgment pursuant to Federal Rule of Civil Procedure 58.

IT IS ORDERED that the case is hereby CLOSED.

SIGNED this gf% day of July, 2020.

o
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Case: 20-50651  Document: 00515973395 Page: 1  Date Filed: 08/11/2021

Anited States Court of Appeals
for the FFifth Civeuit

. United States Court of Appeals

No. 20-50651 Fifth Circuit
FILED
August 11, 2021
FRANK HENDERSON BROWN, Lyle W. Cayce
Clerk

Petitioner— Appellant,
Versus

BosBy LUMPKIN, DIRECTOR, TEXAS DEPARTMENT OF
CRIMINAL JUSTICE, CORRECTIONAL INSTITUTIONS DIVISION,

Respondent— Appellee.

Appeal from the United States District Court
for the Western District of Texas
USDC No. 1:18-CV-1054 e

ORDER:

IT IS ORDERED that appellant’s motion for clarification of the
Court’s order denying a certificate of appealability is GRANTED. The

court’s previous order is withdrawn, and it is substituted with the following.

Frank Henderson Brown is currently serving a sentence for a Texas
conviction for possession of a firecarm as a felon. He seeks a certificate of
appealability to challenge the district court’s denial of his application for writ
of habeas corpus under 28 U.S.C. § 2254.



\, Case: 20-50651 Document: 00515973395 Page: 2 Date Filed: 08/11/2021

No. 20-50651

Brown asserted twenty-six claims for relief before the district court —
twenty of which he now seeks to appeal. His claims can be summarized
broadly as claims of trial court error, prosecutor error, ineffective assistance
of trial counsel, and ineffective assistance of appellate counsel. The district

court rejected each claim and declined to issue a certificate of appealability.

We may issue a certificate of appealability “only if the applicant has
made a substantial showing of the denial of a constitutional right.” 28 U.S.C.
§ 2253(c)(2). This means that for each of the twenty claims on which he
wants to appeal, Brown must “demonstrate that reasonable jurists would find
the district court’s assessment of the constitutional claims debatable or
wrong.” Miller-Elv. Cockrell, 537 U.S. 322, 338 (2003). For the one claim of
the twenty raised on appeal that was dismissed as procedurally defaulted —
Brown’s claim that the district court erred by allowing the prosecutor to
argue facts not in evidence during closing argument— Brown must also show
“that jurists of reason would find it debatable whether the district court was
correct in its procedural ruling.” Slack v. McDaniel, 529 U.S. 473, 484
(2000). Brown has not shown that jurists of reason could debate the district
court’s assessment of his constitutional claims or the district court’s
dismissal of one of his claims as procedurally barred.

IT IS ORDERED that Appellant’s motion for a certificate of
appealability is DENIED.

[s/ Jennifer Walker Elrod

JENNIFER WALKER ELROD
United States Circust Judge
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out 1s when it happens. In other words, he didn't say
that's when I saw it. He said, so as the officer calls
it out is when it happens. Because all he's doing is,
he's parroting what the other people are saying. Why?
Because that's been good enough in the past. I urge
you to consider whether that is good enocugh today and
whether that will be good enough tomorrow and every
other tomorrow after that.

I thank you for your consideration.

THE COURT: Thank you, Mr. Espersen.

Ms. Edwards?

STATE'S CLOSING STATEMENT

MS: EDWARDS: Ladies and gentlemen, I'm
going to stand right here and I'm going to pull up the
camera function on my iPhone and I'm going to take a
picture of the Judge right here. In that photograph,
you éee the Judge, but you do not see the lovely Kim
Lee who is sitting to his right. Although I hope that
you all will &agree with me, that as we are sitting here
today all facing the same general direction, that we
all can see the Judge and Ms. Kim Lee. I would submit
to you that that is the source of a lot of the‘issufén

that Mr. Espersen wants you to focus on in this case

here today.

Mr. Espersen wants you to disregard the
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NN
giving the case to you this afternoon.

So if you would recess now, we will take
that matter up and we will be back out as socn as we
can to charge you with the law and have the parties
argue their case to you. Thank you.

(Open court, defendant, no jury)

THE COURT: All right. The defense has
made the request for a 38.23 charge. Would you like to

comment on it, or do you have any other specific

chargee that you would like as well?
{
MS. EDWARDS: Judge, we would oppose
the request for a 38.23 instruction. It's our

understanding that there needs to be a fact issue
that's raised in order to justify that instruction.

In the case of Madden versus State from

. et ————— .

———— J—

2007 from _the Court of Criminal Appeals, there is some

e

B

analysis there on whether -- when a true fact dlspute

— T m————

that calls for a 38.23 1nstructlon is raised by any
potential conflict between what's seen or able to be
seen on a video and Qhat the testimony is from the
officers. That case says that unless the DMAV clearly
would have shown the failure to signal if it had
happened, then that's what's required in order to raise
that fact issue.

Judge, 1it's the State's contention that

KIMBERLY D. LEE, CSR
512-628-7435
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that's not the situation here with this DMAV, and that
the officers testified about the limited scope of the
camera, that it happened out of that scope, and you
could not physically see it on the DMAV. It's not a
situation where the DMAV would have shown it if it had
happened.

The additional thing is, whatever fact
is disputed has to also be material as to whether the
stop was legal or not. In this situation, I believe if
there's a fact issue, it's only as to that last traffic
violation. We've got uncontested testimony from
Officer Fickel about the numerous violations that
occurred as he's following this vehicle. We have
uncontested testimony from all three of those officers
about running the red light at 38 1/2 and the
southbound service road. So the stop is legal based

on those. So based on that and based on this Madden

case, we would regquest that that 38.23 instruction stay

cut.

THE COURT: Having heard the testimony,
I feel that Mr. Espersen has raised the issue
sufficient in that it's not just a question as to
Officer Mason or Officer Stevenson in the last traffic
violation. I think the jury certainly could possibly

believe factually Officer Fickel or not, particularly

v

KIMBERLY D. LEE, CSR
512-629-7435
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in light of the fact that Mr. Espersen has raised the
fact that all of his transmissions that were called out
over the radio were not recorded in any way.

I think in light of the fact that he's
called into guestion the plausibility of the collision
and the manner in which it was made, I think a
reasonable jury could factually pelieve that or not
believe that. I think that the issue has been raised
sufficiently for them to factually believe or not
believe the officers. So based on that, I think he
would be entitled to the 38.23 instruction, so 1 am
going to give that, but the instruction will be as to
the stop, not the arrest. It will be for the
reasonable suspicion for the stop to begin with, and
they will make that factual determination, and you will
argue that fact.

Are there any other charges that the
State would like, any other specific things other than
that,

MS. REAUD: Judge, we would ask, that
if you are going to give the 38.23, that you would take
a look at the language in Madden in footnote six and
consider possibly using that language for the
instruction to the jury.

THE COURT: I have a good idea of what

KIMBERLY D. LEE, CSR
512-629-7435
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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF TEXAS

AUSTIN DIVISION 20 JuL 22 PN 3:08
CLERS, L3 31 GURT
FRANK HENDERSON BROWN, § WESTERS I Thiear AbXAS
TDCJ NO. 01980921, § BY o .
PETITIONER, § CEPTMILERK
§
V. §
§ CAUSENO. 1:18-CV-1054-LY
LORIE DAVIS, DIRECTOR, TEXAS §
DEPARTMENT OF CRIMINAL §
JUSTICE, CORRECTIONAL §
INSTITUTIONS DIVISION, §
RESPONDENT. §

ORDER ADOPTING REPORT AND RECOMMENDATION OF
THE UNITED STATES MAGISTRATE JUDGE

Before thé court in the above-styled and numbered cause are pro se Petitioner Frank
Henderson Brown’s Petition for a Writ of Habeas Corpus by a Person in State Custody filed
December 6, 2018 (Doc. #1), Respondent Lorie Davis’s response filed November 4, 2019 (Doc.
#18), and Brown’s reply filed January 15, 2020 (Doc. #24).

The case was referred to a United States Magistrate Judge for report and recommendation.
See 28 U.S.C. § 636(b); Fed. R. Civ. P. 72; Loc. R. W.D. Tex. Appx. C, R. 1{(e). The magistrate
judge signed a report and recommendation on April 28, 2020 (Doc. #30), recommending that this
court should not grant Brown’s federal habeas corpus petition under the standards prescribed by
the Antiterrorism and Effective Death Penalty Act of 1996, see 28 U.S.C. § 2254(d), and that
Brown should also be denied a certificate of appealability.

A party may serve and file specific written objections to the proposed findings and
recommendations of a magistrate judge within 14 days after being served with a copy of the report

and recommendation and thereby secure de novo review by the district court. See 28

U.S.C. § 636(b); Fed. R. Civ. P. 72(b).
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A party’s failure to timely file written objections to the proposed findings, conclusions, and
recommendation in a report and recommendation bars that party, except upon grounds of plain
error, from attacking on appeal the unobjected-to proposed factual findings and legal conclusions
accepted by the district court. See Douglass v. United Servs. Auto Ass’n, 79 F.3d 1415 (5th Cir.
1996) (en banc). The record shows that all parties had notice of the report and recommendations
by May 8, 2020 and that objections were due on or before May 22, 2020. Brown moved for three
extensions of time to file objections (Docs. #32, 40, 42), all of which this court granted (Docs. #34,
36, 43). Brown filed objections to the report and recommendation on July 20, 2020 (Doc. #44).
In light of the objections, the court undertakes a de novo review of the record and applicable law.

The court is of the opinion that the objections do not raise any issues that were not
adequately addressed in the report and recommendation. Therefore, finding no error, the court
will accept and adopt the report and recommendafion as filed for substantially the reasons stated
therein. Accordingly,

IT IS ORDERED that Brown’s objections to the report and recommendation of the United
States Magistrate Judge are OVERRULED.

IT IS FURTHER ORDERED that the report and recommendation of the United States
Magistrate Judge filed April 28, 2020 (Doc. #30) is ACCEPTED AND ADOPTED by the court.

IT IS FURTHER ORDERED that Brown’s Petition for a Writ of Habeas Corpus by a
Person in State Custody filed December 6, 2018 (Doc. #1) is DENIED. Further, this court will

not issue Brown a certificate of appealability. See 28 U.S.C. § 2253(c)(1)(A).

SIGNED this ZZ“ _‘l day of July, 2020.

UNITED STATES®DISTRICT JUDGE
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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF TEXAS
AUSTIN DIVISION

FRANK HENDERSON BROWN,
TDCJ No. 01980921,

Petitioner,

v. A-18-CV-1054-LY
LORIE DAVIS, Director,

Texas Department of Criminal Justice,
Correctional Institutions Division,

L L L L) L LD MY LS > MY L L

Respondent.

REPORT AND RECOMMENDATION
OF THE UNITED STATES MAGISTRATE JUDGE

TO: THE HONORABLE LEE YEAKEL

UNITED STATES DISTRICT JUDGE

The Magistrate Judge submits this Report and Recommendation to the District Court
pursuant to 28 U.S.C. § 636(b) and Rule 1(e) of Appendix C of the Local Court Rules of the United
States District Court for the Western District of Texas, Local Rules for the Assignment of Duties
to United States Magistrates Judges.

Before the Court are pro se Petitioner’s Petition for Writ of Habeas Corpus pursuant to 28
U.S.C. § 2254 (ECF No. 1), Respondent Davis’s Response (ECF No. 18), and Petitioner’s Reply
(ECF No. 24). Having reviewed the record and pleadings submitted by both parties, the
undersigned concludes Petitioner’s federal habeas corpus petition should not be granted under

the standards prescribed by the Antiterrorism and Effective Death Penalty Act of 1996
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(AEDPA). See 28 U.S.C. § 2254(d). The undersigned also recommends the Court deny Petitioner
a certificate of appealability.
I. Background

Below is a brief summary of the factual background for Petitioner’s conviction:

After an undercover police officer, Officer Michael Fickel, saw the driver of a car

engage in some suspicious activity in the parking lot of a hotel and after seeing

Frank Henderson Brown get into the passenger side of that car, Officer Fickel

followed the car after it left the parking lot and later witnessed the driver of the car

commit several traffic violations. Officer Fickel relayed his observations to
members of his unit, and some of the officers initiated a traffic stop of the vehicle.

During the traffic stop, the officers discovered that Brown had a gun in his

waistband.

Brown v. State, No. 03-15-00154-CR, 2016 WL 3144338, at *1 (Tex. App.--Austin June 3, 2016,
pet. ref’d).

Petitioner was charged by indictment with unlawful possession of a firearm by a felon
before fifth anniversary of release. The indictment included two enhancement paragraphs for
Petitioner’s 2008 and 2004 convictions for burglary of habitation. (ECF No. 8-3 at 12-13.) On
February 4, 2015, a jury convicted Petitioner of the offense, he pleaded true to both enhancements,
and the judge assessed punishment at twenty-five years imprisonment. State v. Brown, No.
D-1-DC-14-200998 (147th Dist. Ct., Travis Cnty., Tex. Feb. 4, 2015) (ECF No. 8-3 at 150). On
June 3, 2016, Petitioner’s direct appeal was affirmed by the Third Court of Appeals of Texas.
Brown v. State, No. 03-15-00154-CR, 2016 WL 3144338 (Tex. App.--Austin June 3, 2016, pet.
ref’d). On November 2, 2016, the Texas Court of Criminal Appeals (TCCA) refused Petitioner’s
petition for discretionary review (PDR). Brown v. State, No. PD-0693-16 (Tex. Crim. App. Nov. 2,

2016). On January 23, 2017, Petitioner filed a petition for a writ of certiorari in the United States
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Supreme Court, which the Court denied on June 5, 2017. Brown v. Texas, 137 S. Ct. 2218 (June 5,
2017).

On May 21, 2018, Petitioner filed his state habeas corpus application. Petitioner’s
complete application, including the amendments he filed on June 19, 2018 (ECF No. 8-44 at
75-81), listed the following twenty-six grounds for relief:

A. The trial court erred

by denying Petitioner’s motion to suppress evidence;

by denying Petitioner’s trial counsel’s motion to withdraw;

by failing to conduct a hearing on trial counsel’s motion to withdraw;
by permitting the prosecutor to ask improper voir dire questions;

by allowing Officer Fickel to present hearsay evidence; and

by allowing the prosecutor to argue facts not in evidence.

SIS N

B. The prosecutor erred
7. by asking improper voir dire questions;
8. by withholding favorable evidence from Petitioner;
9. by improperly arguing to the jury during closing arguments
10. by arguing facts not in evidence during closing arguments;
11. by “vouching” for the credibility of Officer Fickel; and
12. by striking at the applicant over his trial counsel’s shoulders.

C. Trial counsel provided ineffective assistance when counsel
13. failed to object to the prosecutor’s improper voir dire questions;
14. failed to object to the prosecutor’s improper closing argument;
15. failed to object to the prosecutor vouching for Officer Fickel’s credibility;
16. failed to represent Petitioner adequately after his motion to withdraw was denied;
17. referred to Petitioner as a “bad guy” during closing arguments;
18. failed to object to the prosecutor arguing facts not in evidence during closing; and
19. failed to object when the prosecutor struck at Petitioner over counsel’s shoulders.

D. Appellate counsel provided ineffective assistance when counsel failed
20. to raise the trial court’s error in denying Petitioner’s motion to suppress;
21. to investigate the reasons behind trial counsel’s motion to withdraw;
22. to argue the trial court abused its discretion denying counsel’s motion to withdraw;
23. to raise the issue of the prosecutor’s improper voir dire questions;
24. to raise the issue of the prosecutor’s improper argument;
25. to raise the issue of the prosecutor’s vouching for Officer Fickel; and
26. to raise the issue of prosecutorial misconduct.

(ECF Nos. 8-36 at 122-38; 8-37 at 1-31.)
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On November 21, 2018, the TCCA denied Petitioner’s state habeas corpus application without
written order. Ex parte Brown, No. WR-88,733-01.

Petitioner filed the instant federal habeas petition on December 6, 2018. (ECF No. 1.) In it,
he raises the same claims that were raised and rejected in his state habeas corpus application and
adds an additional ground for relief: that the TCCA’s decision should not be given deference
because the trial and state habeas court failed to conduct a live evidentiary hearing or obtain
affidavits from the parties, and thus the TCCA’s decision was not “based off a presumption of
correctness.” (/d. at 19.) On November 4, 2019, Respondent filed an answer to Petitioner’s federal
habeas petition, to which Petitioner responded on January 15, 2020. (ECF Nos. 18, 24-26.)

II. Standard of Review

Petitioner’s federal habeas petition is governed by the heightened standard of review
provided by AEDPA. See 28 U.S.C. § 2254. Under § 2254(d), a petitioner may not obtain federal
habeas corpus relief on any claim that was adjudicated on the merits in state court proceedings
unless the adjudication of that claim either: (1) resulted in a decision that was contrary to, or
involved an unreasonable application of, clearly established federal law, as determined by the
Supreme Court of the United States, or (2) resulted in a decision that was based on an
unreasonable determination of the facts in light of the evidence presented in the state court
proceeding. Brown v. Payton, 544 U.S. 133, 141 (2005). This demanding standard stops just
short of imposing a complete bar on federal court re-litigation of claims already rejected in state
proceedings. Harrington v. Richter, 562 U.S. 86, 102 (2011) (citing Felker v. Turpin, 518 U.S.
651, 664 (1996)).

A federal habeas court’s inquiry into unreasonableness should always be objective rather
than subjective, with a focus on whether the state court’s application of clearly established

4
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federal law was “objectively unreasonable” and not whether it was incorrect or erroneous.
MecDaniel v. Brown, 558 U.S. 120 (2010); Wiggins v. Smith, 539 U.S. 510, 520-21 (2003). Even a
strong case for relief does not mean the state court’s contrary conclusion was unreasonable.
Richter, 562 U.S. at 102. A petitioner must show that the state court’s decision was objectively
unreasonable, which is a “substantially higher threshold.” Schriro v. Landrigan, 550 U.S. 465,
473 (2007); Lockyer v. Andraé’e, 538 U.S. 63, 75-76 (2003). “A state court’s determination that a
claim lacks merit precludes federal habeas relief so long as ‘fairminded jurists could disagree’ on
the correctness of the state court’s decision.” Richter, 562 U.S. at 101 (citation omitted). As a
result, to obtain federal habeas relief on a claim previously adjudicated on the merits in state
court, Petitioner must show that the state court’s ruling “was so lacking in justification that there
was an error well understood and comprehended in existing law beyond any possibility for
fairminded disagreement.” Id. at 103; see also Bobby v. Dixon, 565 U.S. 23, 24 (2011).

II1. Analysis

A. Trial Court Errors (claims 1-6

Petitioner lists six grounds for habeas relief based on errors he claims were committed by
the trial court: (1) denying Petitioner’s motion to suppress evidence; (2) denying Petitioner’s trial
counsel’s motion to withdraw; (3) failing to conduct a hearing on trial counsel’s motion to
withdraw; (4) permitting the prosecutor to ask improper voir dire questions; (5) allowing Officer
Fickel to present hearsay evidence; and (6) allowing the prosecutor to argue facts not in
evidence.

1. Motion to Suppress
In ground 1, Petitioner argues the trial court erred in denying his pretrial motion to

suppress. In that motion, Petitioner argued that there was no reasonable suspicion for the traffic

5
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stop that resulted in his arrest for being a felon in possession. During a hearing on the motion, three
police officers testified about the traffic stop in question; afterward, the court concluded “there was
reasonable suspicion to make the traffic stop” and denied the motion to suppress. (ECF No. 8-39 at
3)

Petitioner is not entitled to relief on this claim. A habeas petitioner asserting a Fourth
Amendment violation is not eligible for relief on the ground that evidence introduced at trial was
obtained during an unconstitutional search and seizure if the petitioner had a full and fair
opportunity to litigate the claim in the state courts. Stone v. Powell, 428 U.S. 465, 494-95 (1976).
Further, “[e]rrors in adjudicating Fourth Amendment claims are not an exception to Stone’s bar.”
Moreno v. Dretke, 450 F.3d 158, 167 (5th Cir. 2006). See also Swicegood v. Alabama, 577 F.2d
1322, 1324 (5th Cir. 1978) (Stone bar applies despite any error made by state court in deciding the
merits of a Fourth Amendment claim). Petitioner does not argue that he did not have a full and fair
opportunity to litigate his motion to suppress before the state court; rather, he argues that the court
erred in denying it. Accordingly, he is not entitled to federal habeas relief on this ground.

2. Trial Counsel’s Motion to Withdraw

In grounds 2-3, Petitioner argues that the trial court erred in denying his trial counsel’s
motion to withdraw and in failing to conduct a hearing on the motion. The record shows that
Petitioner was appointed counsel on February 21, 2014. (ECF No. 8-3 at 8.) Petitioner then
moved to dismiss his appointed counsel due to lack of communication and he was appointed new
counsel, Charles Popper. Mr. Popper represented Petitioner through his pretrial motions,
including the motion to suppress. However, on January 16, 2015, Petitioner was assigned new
counsel, Mr. Raymond M. Espersen. (ECF No. 8-3 at 75.)

Four days later, and one week before the start of Petitioner’s criminal trial, Mr. Espersen

filed eight motions: a motion for exculpatory evidence, an application for community
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supervision, a request for notice of intent to offer extraneous conduct, an election as to
punishment, a motion for a new trial, a motion to suppress evidence, a motion in limine, a
motion for discovery and inspection, and a motion to withdraw as counsel. Mr. Espersen dated
all the motions January 17, 2015—one day after his appointment—and they can all be described
as “boilerplate.” (ECF No. 8-3 at 77-111.)

Petitioner’s trial began on February 2, 2015. Before voir dire began, the prosecutor asked
Mr. Espersen if he ﬁad anything he would like to take up regarding defense’s motion in limine,
noting that it was “just a boiler plate motion, very basic.” Mr. Espersen responded “No. I have
gotten full discovery through the open file as well as have seen Charles Popper’s file which
contained all the documents that I received from the State. I did get a few other things from the
State after receiving Mr. Popper’s file, but we’re ready to go.” (ECF No. 8-5 at 4-5.) At no time
during voir dire, or duing the trial did Mr. Espersen reference his motion to withdraw, or
specifically ask to withdraw as counsel. On February 4, Petitioner was found guilty and
sentenced; that same day, the trial court granted Mr. Espersen’s motion to withdraw and
Petitioner was.appoihted appellate counsel. (ECF No. 8-3 at i46, 154.)

Petitioner now argues the trial court erred in denying Mr. Espersen’s motion to withdraw.
However, it appears from the record that Mr. Espersen’s motion to withdraw, which he filed one
day after his appointment along with seven other boilerplate motions, was intended for after
Petitioner’s trial ended. This reading of the record is further bolstered by the discussion between
Mr. Espersen and the prosecutor on the first day of trial, where she asks if he needs to add
anything to defense’s motion in limine, and he replies “we’re ready to go.” Outside of the motion

he filed on January 27, there is no evidence in the record that Mr. Espersen wanted to withdraw
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as Petitioner’s counsel prior to the commencement of trial. Accordingly, the court concludes that
factual basis for Petitioner’s grounds 2-3 is not supported by the record.

However, even assuming that the trial court erred in denying the motion, Petitioner 1s still
not entitled to relief because the error was harmless. The test for harmless error on federal habeas
review is “whether the error ‘had substantial and injurious effect or influence in determining the
jury’s verdict.”” Fry v. Pliler, 551 U.S. 112, 121-22 (2007) (citing Brecht v. Abrahamson, 507
U.S. 619, 637 (1993)); see also Davis v. Ayala, 135 S. Ct. 2187, 2197-98 (2015) (in collateral
proceeding, habeas petitioners “are not entitled to habeas relief baéed on trial error unless they
establish it resulted in ‘actual prejudice’”; relief is proper only if the federal court has “grave
doubt about whether a trial error of federal law had ‘substantial and injurious effect or influence
in determining the jury’s verdict.’”).

Petitioner has failed to make such a showing, particularly as it appears the trial court did
not countenance Mr. Espersen’s motion to withdraw until after the trial ended. Further, given
that Mr. Espersen continued to represent Petitioner over the course of the trial, the Court
concludes that any trial court error was harmless and did not result in actual prejudice.

3. Voir Dire

In ground 4, Petitioner argues the trial court erred when it allowed the prosecutor to ask
improper questions during voir dire. Specifically, Petitioner argues the prosecutor should not
have been permitted to ask a hypothetical question! or a question regarding whether jurors could

“commit” to deciding the case based on what was presented in court’. (ECF No. 24 6-8.)

1 The prosecutor asked the following: “Let me give you all a hypothetical. Let’s say that the 12 of y’all--we are just
going to go with the first 12 on this very first row. Let’s say the 12 of y’all somehow miraculously ended up all getting
picked, and we send you home for the evening and you are walking back out to your cars together and as you’re
leaving the building, you are all standing together and you see a car wreck. If an officer came out and took your

8
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A trial court has broad discretion over the jury selection process. United States v. Flores,
63 F .3dl 1342, 1352 (5th Cir. 1995) (citation omitted). Under Texas law, “control of the voir dire
examination is within the sound discretion of the trial judge [who] is given wide discretion in this
area.” Atkins v. State, 951 S.W.2d 787, 790 (Tex. Crim. App. 1997) (en banc). The trial judge
must not exceed this discretion, however, by allowing an improper question and must determine
if a hypothetical question is being used to explain the law or commit the venire to specific facts
of the case. Id A trial court abuses its discretion and creates reversible error by allowing a
question that is used for anything other than explaining the law. /d.

The petitioner must show that a trial court’s error had “substantial and injurious effect or
influence in determining a jury’s verdict.” Fry, 551 U.S. at 121-22. The Court concludes that
these two voir dire questions did not commit the venire to specific facts of the case, but rather
explained the law and sought to ensure the jury’s commitment to adjudicating the case based
solely on the facts put before it. Accordingly, the trial court did not abuse its discretion in
permitting the questions, and thus the state habeas court’s denial of this claim is not objectively
unreasonable.

4. Procedural Default
In grounds 5-6, Petitioner argues that the trial court erred in admitting hearsay testimony

from Officer Fickel and by allowing the prosecutor to argue facts not in evidence during closing

statements about that car wreck right then, how many versions of that car wreck do you think that I would get?” (ECF
No. 8-5 at 32.)

2 The prosecutor asked the following: “I guess my bottom line in this discussion is, like the judge said, both sides,
both the defense and the State deserve a fair trial in this case, so what I really need to know from each and every one of
you is if you are going to hold, whether it’s me, whether it’s my second chair, Ms. Reaud, or whether it is any police
officer witnesses we might call, whether you are going to hold us responsible for the failings that other law
enforcement agencies may have, or whether you are going to judge us on our own performance and judge the
witnesses on their own testimony and their credibility and their experience? Is everybody going to be able to judge me
and my witnesses based on our performance in court, based on our testimony, and do your best to keep that separate
from the events that are going on in the rest of the world right now? Aside from the fotks who have already said no, is
there anybody else who is not able to make that commitment?” (ECF No. 8-5 at 48-49.)

9
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arguments. Specifically, Petitioner argues the court erred in allowing Officer Fickel to testify that
he had “received a tip” when the prosecutor asked him why he was in the same hotel parking lot
as Petitioner, which ultimately led to Petitioner’s traffic stop and arrest. Petitioner also argues
that the court erred in allowing the prosecutor to use her cell phone during closing arguments to
demonstrate how a police camera might be unable to capture the totality of the moments leading
up to the traffic stop. Respondent argues that Petitioner procedurally defaulted these claims when
he failed to object to them during trial. The Court agrees. -

The procedural default of a petitioner’s federal habeas claim occurs when the last state
court to consider a claim “clearly and expressly” dismisses it based upon a state procedural rule
that provides an adequate basis for denial of relief, independent of the merits. Maples v. Thomas,
132 S. Ct. 912, 922 (2012); Finley v. Johnson, 243 F.3d 215, 218 (5th Cir. 2001). The
“independent” and “adequate” requirements are satisfied where the court clearly indicates that its
dismissal of a particular claim rests upon a state ground that bars relief, and that bar is strictly
and regularly followed by the state courts. Finley, 243 F.3d at 218. This doctrine ensures that
federal courts give proper respect to state procedural rules. Glover v. Cain, 128 F.3d 900, 902
(5th Cir. 1997); see also Edwards v. Carpenter, 529 U.S. 446, 451 (2000) (finding the cause and
prejudice standard to be “grounded in concerns of comity and federalism™). The application of an
independent and adequate state procedural bar must be honored even if the state court has, in the
alternative, reached the merits of the claim. Harris v. Reed, 489 U.S. 264 n.10 (1989).

It is well-settled under Fifth Circuit precedent that the “Texas contemporaneous objection
rule constitutes an adequate and independent state ground that procedurally bars federal habeas
review of a petitioner’s claims.” Rowell v. Dretke, 398 F.3d 370, 375 (5th Cir. 2005), Jackson v.
Johnson, 194 F.3d 641, 652 (5th Cir. 1999). Petitioner raised both these grounds in his direct
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appeal before the Texas Third Court of Appeals. The Third Court overruled them, reasoning,
inter alia, that because Petitioner had failed to request a running objection to Fickel’s testimony
and had failed to object during the prosecutor’s closing argument, he had failed to preserve an
error for appellate review. The TCCA denied Petitioner’s petition for discretionary review
without written order, and then also denied Petitioner’s state habeas application without written
order.

The last state court to consider Petitioner’s claims held that they were procedurally barred
because Petitioner had failed to preserve the issue for appeal. See Ylist v. Nunnemaker, 501 U.S.
797, 803 (1991) (“[w]here there has been one reasoned state judgment rejecting a federal claim,
later unexplained orders upholding thaf judgment or rejecting the same claim rest upon the same
ground.”) As such, Petitioner is precluded from federal habeas review unless he can show cause
for the default and resulting prejudice, or demonstrate that the court’s failure to consider his
claim will result in a “fundamental miscarriage of justice.” Coleman v. Thompson, 501 U.S. 722,
750 (1991); Busby v. Dretke, 359 F.3d 708, 718 (5th Cir. 20014). Petitioner argues that he did
object to Fickel’s testimony and that it was the trial court’s responsibility to stop the prosecutor
from presenting demonstrative evidence to the jury during closing arguments. (ECF No. 24 at 9,
14.) Neither of these explanations amounts to a showing of cause for Petitioner’s failure to
object, nor does he argue that the Court’s failure to consider his claims will result in a
fundamental miscarriage of justice. Accordingly, Petitioner’s grounds 5-6 are procedurally
barred from federal habeas relief.

B. Prosecutorial Misconduct (claims 7-12)

Petitioner lists six grounds for habeas relief based on errors he claims were committed by

the prosecutor: (7) asking improper voir dire questions; (8) withholding favorable evidence from
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Petitioner; (9) improperly arguing to the jury during closing arguments; (10) arguing facts not in
evidence during closing arguments; (11) “vouching” for the credibility of Officer Fickel; and
(12) striking at the Petitioner over his trial counsel’s shoulders.
1. Improper voir dire questions

In Ground 7, Petitioner argues that the Prosecutor asked improper voir dire questions,
which committed the jury to particular facts. Petitioner further argues that two prospective jurors
were stricken based on these improper questions, thus prejudicing his trial.

As noted above, a trial court has broad discretion over the jury selection process, Flores,
63 F.3d at 1352 (5th Cir. 1995) (citation omitted). Under Texas law, trial judges have wide
discretion and control over the venire selection, but can abuse their discretion by permitting
questions that are being used to commit the venire to specific facts of the case. Atkins, 951
S.W.2d at 790. The undersigned has already concluded that the questions at issue did not commit
the venire to a particular set of facts about the case, but rather explained the law to the potential
jurors. Petitioner alleges that two potential jurors were stricken based on these questions.
However, Petitioner provides no evidence to support his conclusory allegations, see Ross v.
Estelle, 694 F.2d 1008, 1012 (5th Cir. 1983) (holding “mere conclusory allegations do not raise a
constitutional issue in a habeas proceeding™), and the undersigned concludes Petitioner is not
entitled to federal habeas relief on this ground.

2. Withholding evidence
Petitioner contends the prosecution failed to disclose exculpatory evidence. Specifically,

Petitioner alleges that the prosecution withheld evidence showing that Officer Stevenson—who

was part of the police team that arrested Petitioner and testified at his trial-—had not previously

arrested the driver of the car Petitioner was in, despite Stevenson’s testimony to the contrary. For
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support, Petitioner points to Stevenson’s report of Petitioner’s arrest, wherein Stevenson writes
“I noticed the driver from a previous arrest for narcotics but did not recognize the passenger.”
(ECF No. 26-7 at 3.) Petitioner also attached 35 pages of Officer Stevenson’s arrests—totaling
312 arrests—which do not include any record of Stevenson arresting Frank Silva, the driver of
the car. (Id. at 4-39.) Respondent argues that Petitioner has failed to show that the evidence was
withheld, and that, even assuming it was withheld, that the evidence was favorable to the defense
or material to Petitioner’s guilt or innocence.

“[S]uppression by the prosecution of evidence favorable to an accused upon request
violates due process where the evidence is material either to guilt or to punishment, irrespective
of the good faith or bad faith of the prosecution.” Brady v. Maryland, 373 U.S. 83, 87 (1963). In
order to establish a Brady violation, a petitioner must demonstrate that (1) the prosecution
suppressed evidence, (2) the evidence was favorable to the defense, and (3) the evidence was
material to either guilt or punishment. Banks v. Dretke, 540 U.S. 668, 691 (2004); Graves v.
Cockrell, 351 F.3d 143, 153-54 (5th Cir. 2003).

Petitioner has not demonstrated a Brady violation. First, there is no evidence in the
record, outside of Petitioner’s allegations, that he requested Stevenson’s arrest records prior to
trial and the prosecution withheld them. See Miller, 200 F.3d at 282; Murphy v. Johnson, 205
F.3d 809, 814 (5th Cir. 2000) (“Allegations that are merely ‘conclusionary’ or are purely
speculative cannot support a Brady claim.”). Further, although Petitioner might have used these

records to impeach Officer Stevenson at trial’, he has made no showing that this evidence was

3 Stevenson testified at trial that he originally approached the Petitioner’s side of the car during the traffic stop, but
only spoke to him briefly. He testified “I knew who the driver was when [ seen him, because I had dealings with him
before, but I had never seen the passenger before, so I spoke to him for a brief moment.” The prosecutor asks “You
spoke to him for a brief moment?” and Stevenson responds “Yes. Since I had knew who the driver was that I had
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material to his guilt or punishment. Stevenson was not the police officer who found Petitioner
with the gun—that was Officer Mason, who felt the handle of a gun sticking out from
Petitioner’s waistband as he frisked him. (ECF No. 8-3 at 7.)

Petitioner raised these Brady allegations during his state habeas proceedings and the state

habeas court denied relief. Because he has not established a valid Brady violation, Petitioner fails

to demonstrate that the state court’s rejection of his claim was either contrary to, or an
unreasonable application of clearly established federal law. Accordingly, relief should be denied.
3. Closing arguments

Petitioner advances two grounds for habeas relief based on the prosecutor’s closing
arguments. First, Petitioner argues that the prosecutor “inflamed” the jury by arguing that
“people like Frank Brown cannot be trusted with guns.*’ Second, Petitioner again takes issue
with the prosecutor’s use of a cell phone®, arguing that this constituted the use of facts not in
evidence and unsworn testimony. Respondent Davis argues that Petitioner has failed to show that
his due process rights were violated.

On federal habeas review, the petitioner must show that a prosecutor’s improper
arguments “so infected the penalty phase of the trial with unfairness as to make the resulting

sentence a denial of due process.” Barrientes v. Johnson, 221 F.3d 741, 753 (5th Cir. 2000)

arrested previously, I kind of focused my attention on him and [Officer] Mason did not know who he was, so we
swapped.” (ECF No. 8-6 at 101.)

4 The prosecutor ended her closing argument thusly: “There is a reason that we have this law. We have this law
because, as a society, we have decided that there are certain people that we do not trust with guns, and Frank Brown is
one of those people who cannot be trusted with a gun and that’s why we are asking you to find him guilty of possessing
a firearm as a convicted felon.” (ECF No. 8-6 at 145.)

5 The prosecutor began her rebuttal argument with the following: “Ladies and gentlemen, I'm going to stand right
here and I’m going to pull up the camera function on my iPhone and I’m going to take a picture of the Judge right here.
In that photograph, you see the Judge, but you do not see the lovely Kim Lee who is sitting to his right. Although I
hope that you all will agree with me, that as we are sitting here today all facing the same general direction, that we all
can see the Judge and Ms. Kim Lee. I would submit to you that that is the source of a lot of the issues that Mr. Espersen
wants you to focus on in this case here today.” (ECF No. 8-6 at 153.)
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(quotations and brackets omitted); see also Darden v. Wainwright, 477 U.S. 168, 181 (1986). The
burden is on the petitioner to show “a reasonable probability ‘that but for these remarks’ the
result would have been different.” Nichols v. Scott, 69 F.3d 1255, 1278 (S5th Cir. 1995). The
statements must render the trial fundamentally unfair. Barrientes, 221 F.3d at 744. “A trial is
fundamentally unfair if ‘there is reasonable probability that the vérdict might have been different
had the trial been properly conducted.” Id. (citing Foy v. Donnelly, 959 F.2d 1307, 1317 (5th Cir.
1992).) “[I]t is not enough that the prosecutors’ remarks were undesirable or even universally
condemned. . . . Moreover, the appropriate standard of review for such a claim on writ of habeas
corpus is the narrow one of due process, and not the broad exercise of supervisory power.”
Darden, 477 U.S. at 181.

Petitioner has not met his burden of showing that, but for the prosecutor’s statements, it is
reasonably probable that the result of his trial would have been different. Regarding the
prosecutor’s statement that “as a society, we have decided that there are certain people that we do
not trust with guns, and Frank Brown is one of those people who cannot be trusted with a gun,” the
Court agrees with Respondent that this argument is permissible under Fifth Circuit precedent. See
United States v. Caballero, 712 F.2d 126, 132 (5th Cir. 1983) (construing prosecutor’s statement
in closing argument to “have the courage, members of the jury, to do what is right, to find each and
everyone one of them guilty” as vigorous but permissible plea for law enforcement); United States
v. Tkner, No. 02-60125, 2002 WL 31415257, at *8 (5th Cir. 2002) (court has repeatedly held that
vigorous calls for law enforcement are generally permissibie). Regarding the prosecutor’s use of
her cell phone to demonstrate the limitations of police car video cameras, the Court concludes that
this was done to “facilitate the jury in properly analyzing the evidence présented at trial so that it

may ‘arrive at a just and reasonable conclusion based on the evidence alone, and not on any fact
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not admitted in evidence.”” Milton v. State, 572 S.W.3d 234, 239 (Tex. Crim. App. 2019)
(explaining that proper jury argument falls within summation of evidence, reasonable deduction
from evidence, answer to opposing counsel, and plea for law enforcement.) Accordingly,
Petitioner is not entitled to federal habeas relief on these grounds.
4. “Vouching” for Officer Fickel
Petitioner argues that the prosecutor engaged in misconduct by “vouching” for the

credibility of Officer Fickle. Petitioner points to the following passage of Officer Stevenson’s
redirect examination for support:

Prosecutor: Officer Stevenson, are you, as a police officer, allowed to

make a traffic stop based on reliable information that you gained from

another officer?

Stevenson: Yes.

Prosecutor: Do you have to personally witness a traffic violation in order

to make a traffic stop?

Stevenson: No. The way our unit works, that’s a tactic we use often.®

(Id. at 109.)
Although he failed to object to the question during trial, Petitioner now takes issue with the
prosecutor’s calling Officer Fickel’s statements to his fellow officers while following
Petitioner’s car as “reliable.”

As Respondent notes, the Supreme Court has “firmly rejected the argument ‘that

reasonable cause for a[n investigative stop] can only be based on the officer’s personal
observation, rather than on information supplied by another person.” Navarette v. California, 572

U.S. 393, 397 (2014) (citing Adams v. Williams, 407 U.S. 143, 147 (1972)). Indeed, the

information the officer relies upon may be based on an “informant’s tip which bears sufficient

6 This redirect came after defense counsel asked Stevenson whether he had personally witnessed the traffic violation,
and Stevenson testified “So as the officer calls it out is when it happens.” (ECF No. 8-6 at 108.) The officer calling the
violations out was Officer Fickel, who was following Petitioner’s car and calling out traffic violations over the radio to
Officers Stevenson and Mason. After Petitioner’s car went through a red light, Officers Stevenson and Mason initiated
the traffic stop.
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‘indicia of reliability’” such as the informant was known to the officer personally. Carmouche v.
State, 10 S.W.3d 323, 328 (Tex. Crim. App. 2000) (citing Adams, 407 U.S. at 146-47.)
According to federal and state law, the prosecutor did not err when describing Officer Fickel’s
statements as “reliable.” Petitioner is not entitled to federal habeas relief on this ground.
5. Striking at Petitioner over counsel’s shoulders

In his last ground based on prosecutorial misconduct, Petitioner argues the prosecutor
struck at him over the shoulders of his defense counsel by impugning defense counsel’s character
during her second closing statement. He points to the following passage: “So, if you want to
disbelieve the testimony of those three officers, that’s absolutely your discretion. That y’all’s
discretion. But, man, for people who, as Mr. Espersen put on cross-examination, they work
undercover, they professionally are convincing people of things that aren’t true, man, I sure hope
that they can come up with a better lie than that.” (ECF No. 8-6 at 156.) Petitioner argues this
statement greatly prejudiced him. |

Under Texas law, “[w]hen a prosecutor makes uninvited and unsubstantiated accusations
of improper conduct directed toward a defendant’s attorney, in an attempt to prejudice the jury
against the defendant, courts refer to this as. striking a defendant over the shoulders of his
counsel.” Phillips v. State, 130 S.W.3d 343, 355 (Tex. App.--Houston 2004). Examples of this
include when the prosecutor argues defense counsel has manufactured evidence, suborned
perjury, or represented criminals. /d. Such an error is generally cured when the trial court
instructs the jury to disregard the comment. /d.

Respondent argues the prosecutor was not making unsubstantiated accusations of

improper conduct towards defendant’s counsel, but rather employing Mr. Espersen’s own
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cross-examination argument.” The Court agrees. There is nothing in the record to support
Petitioner’s claims of prosecutorial misconduct and Petitioner has not shown the state habeas
court’s ruling dismissing these claims “was so lacking in justification that there was an error well
understood and comprehended in existing law beyond any possibility for fairminded
disagreement.” Richter, 562 U.S. at 103. Accordingly, Petitioner is not entitled to federal habeas

relief on these grounds.

C. Ineffective Assistance of Trial Counsel (JATC) (claims 13-19)

Petitioner raises several overlapping IATC claims in his federal petition, each one having
been raised and rejected during Petitioner’s state habeas proceedings. Specifically, Petitioner
contends trial counsel failed to: (1) object to the prosecutor’s improper voir dire questions; (2)
object to the prosecutor’s improper closing argument; (3) object when the prosecutor vouched for
Officer Fickel’s credibility; (4) represent Petitioner to the best of his ability after the judge denied
his motion to withdraw; (5) referred to Petitioner as a “bad guy” during closing arguments; (6)
object to the prosecutor arguing facts not in evidence during closing arguments; and (7) object
when the prosecutor struck at Petitioner over counsel’s shoulders. As discussed below, Petitioner
fails to demonstrate the state court’s rejection of these challenges was contrary to, or an
unreasonable application of, Supreme Court precedent, and is therefore not entitled to federal

habeas relief.

7 As Respondent points out, Mr. Espersen opened his cross-examination of Officer Stevenson with the following:
“You told the prosecutor that yow’re currently working in an undercover capacity in the drug trade; is that fair to say?”
Stevenson responded “Yes, sir.” Mr. Espersen stated, “So as part of your job, you convince people of things that aren’t
true, is that right? Well, you’re not a drug dealer?” Stevenson says “Right.” Espersen asks “But you convince people
that you are a drug dealer as part of your job?” Stevenson responded “Sometimes.” (ECF No. 8-6 at 104-05.)
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1. The Strickland Standard

Sixth Amendment claims concerning the alleged ineffective assistance of trial counsel are
reviewed under the familiar two-prong test established in Strickland v. Washington, 466 U.S. 668
(1984). Under Strickland, a petitioner cannot establish a violation of his Sixth Amendment right
to counsel unless he demonstrates (1) counsel’s performance was deficient and (2) this
deficiency prejudiced his defense. Id. at 687-88, 690. Th.e Supreme Court has emphasized that
“[sJurmounting Strickland’s high bar is never an easy task.” Padilla v. Kentucky, 559 U.S. 356,
371 (2010).

When determining whether counsel performed deficiently, courts “must. be highly
deferential” to counsel’s conduct, and a petitioner must show that counsel’s performance fell
beyond the bounds of prevailing objective professional standards. Strickland, 466 U.S. at 687-89.
Counsel is “strongly presumed to have rendered adequate assistance and made all significant
decisions in the exercise of reasonable professional judgment.” Burt v. Titlow, 571 U.S. 12, 22
(2013) (quoting Strickland, 466 U.S. at 690). To demonstrate prejudice, a petitioner “must show
that there is a reasonable probability that, but for counsel’s unprofessional errors, the result of the
proceeding would have been different.” Strickland, 466 U.S. at 694. Under this prong, the
“likelihood of a different result must be substantial, not just conceivable.” Richter, 562 U.S. at
112. A habeas petitioner has the burden of proving both prongs of the Strickland test. Wong v.
Belmontes, 558 U.S. 15, 27 (2009).

IATC claims are considered mixed questions of law and fact and are analyzed under the
“unreasonable application” standard of 28 U.S.C. § 2254(d)(1). See Gregory v. Thaler, 601 F.3d
347, 351 (Sth Cir. 2010). Where, as here, the state court adjudicated the IATC claims on the
merits, a federal court must review a petitioner’s claims under the “doubly deferential” standards
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of both Strickland and Section 2254(d). See Woods v. Etherton, 136 S. Ct. 1149, 1151 (2016)
(citing Cullen v. Pinholster, 563 U.S. 170, 190 (2011)); Knowles v. Mirzayance, 556 U.S. 111,
112 (2009). In such cases, the "‘pivotal question” is not “whether defense counsel’s performance
fell below Strickland’s standards,” but whether “the state court’s application of the Strickland
standard was unreasonable.” Richter, 562 U.S at 101. Consequently, the question is not whether
counsel’s actions were reasonable, but whether “there is any reasonable argument that counsel
satisfied Strickland’s deferential standard.” Id. at 105.
2. Referring to Petitioner as a “bad guy”

Petitioner argues that defense counsel provided ineffective assistance when he referred to
Petitioner as a “bad guy” during his closing arguments. He argues that the statement was not the
“result of any thoroughly investigated trial strategy,” was not a reasonable decision, and there
was no “evidentiary benefit to be gained from the statement.” Petitioner takes issue with the
following section of defense counsel’s closing argument:

What the State is doing is, the State is waiving a scary gun at you and saying this

man is a bad man, so don’t worry about anything else. That’s what the State is

doing. Yeah, we saw on the video, he had that gun. He s not a good guy. I'm going

to say it. I'm not hiding anything, but I'm also not hiding page 3, paragraph five;

and that says that you are instructed that before an officer has the right to make a

temporary investigative detention, traffic stop, the officer must have a reasonable

suspicion that a violation of the law is occurring or has occurred. So that’s where
everything begins and ends. Because if you’re convinced beyond a reasonable

doubt that there was a traffic violation at any point, then you convict him. 'm

sorry, if you have a reasonable doubt, you don’t convict him. If you don’t have

any reasonable doubt, then you convict him. So that’s what you focus on, and

that’s not an easy thing to do. (ECF No. 8-6 at 146-47 (emphasis added).)

When examining counsel’s closing argument to determine whether it was ineffective, the

court must consider the closing argument in its entirety. Riley v. Cockrell, 339 F.3d 308, 317 (5th

Cir. 2003) (citations omitted). “To establish credibility with the jury, counsel may make a
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tactical decision to ‘acknowledge the defendant’s culpability and may even concede that the jury
would be justified in imposing the death penalty.’” Id. (citations omitted).

Petitioner advanced this same argument on direct appeal. After noting that this was not
the best vehicle for presenting IATC claims, the appeals court noted that, in a hearing outside the
presence of the jury, defense counsel explained to the court that the trial strategy was to
challenge the propriety of the traffic stop rather than attack the charged offense. The appeals
court further noted that, given there were several police officers who testified they saw Petitioner
with a gun, along with a video of the incident, counsel’s trial strategy seemed reasonable. The
appeals court further speculated that Petitioner’s counsel might have determined that
acknowledging Petitioner’s criminal past would establish credibility with the jury. The court thus
concluded that Petitioner had not shown that his trial attorney had provided ineffective assistance
of counsel. Brown, 2016 WL 3144338 at *5.

Petitioner brought this claim before the state habeas court, and it was denied on the
merits. There is no affidavit in the record from Petitioner’s trial counsel explaining his trial
strategy. Nonetheless, the undersigned concludes the state habeas court did not unreasonably
apply the Strickland standard when denying this claim. Given the amount of evidence supporting
the charged offense against the Petitioner, it was reasonable for counsel to attempt to gain
credibility with the jury by acknowledging Petitioner’s criminal record. While Petitioner might
not like the way his counsel characterized him before the jury, the state habeas court was not
unreasonable in concluding this characterization did not rise to the level of ineffective assistance
of counsel. Cf. Carter v. Johnson, 131 F.3d 452, 466 & n.22 (5th Cir. 1997) (counsel was not
ineffective when, during closing argument, counsel “implied [petitioner] might have committed

other criminal acts, questioned whether he could—and should—Ilive in society, wondered aloud -
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whether death was a greater punishment than life imprisonment, and conceded that the jury could
sentence him to death with a clear conscience”). Accordingly, this claim should be denied.
3. Failure to Object

The majority of Petitioner’s IATC claims involve counsel’s failure to object at several
times during the trial: (1) when the prosecutor asked improper voir dire questions; (2) during the
prosecutor’s closing argument; (3) when the prosecutor argued facts not in evidence during closing
arguments; (4) when the prosecutor vouched for Officer Fickel’s credibility; and (5) when the
prosecutor struck at Petitioner over counsel’s shoulders.

To succeed on these claims, Petitioner must show counsel failed to raise meritorious
objections. See Emery v. Johnson, 139 F.3d 191, 198 (5th Cir. 1997) (holding a futile or meritless
objection does not support a claim of ineffective assistance of counsel). This is not something
Petitioner can show. The Court has already examined Petitioner’s claims in the context of
prosecutorial misconduct and found that the state habeas court was not unreasonable in dismissing
them. The same holds true in this context: there is no support in the record that these objections
would have been meritorious ones. In any event, Petitioner is unable to establish that any prejudice
resulted from counsel’s failure to object: Petitioner has failed to show that, but for counse!’s failure
to object, the trial would have had a different result. Accordingly, the state court’s denial of this
claim was not unreasonable and federal habeas relief should be denied.

4. Failure to Provide Adequate Representation

In his final IATC claim, Petitioner argues that his trial counsel failed to represent
Petitioner to his fullest ability after the judge denied his motion to withdraw. For support,
Petitioner relies on the support of his prior IATC claims. The court has already concluded that

the state habeas court was not unreasonable when it denied these claims on the merits. As a
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result, Petitioner has no support for his claim that counsel failed to provide him constitutionally
adequate representation, and he is not entitled to federal habeas relief on these grounds.
D. Ineffective Assistance of Appellate Counsel (IAAC) (claims 20-26)

Petitioner raises several IAAC claims in his federal petition, which all rely on claims the
Court has concluded should be denied. Specifically, Petitioner contends his appellate counsel
provided ineffective assistance when shed failed to raise on appeal: (1) the trial court’s error in
denying Petitioner’s motion to suppress; (2) the trial court’s abuse of discretion in denying trial
counsel’s motion to withdraw, (3) the prosecutor’s improper voir dire questions; (4) the
prosecutor’s improper closing argﬁment; (5) the prosecutor’s vouching for Officer Fickel; and
(6) prosecutorial misconduct. Petitioner also argues appellate counsel was ineffective when she
failed to investigate the reasons behind trial counsel’s motion to withdraw.

A criminal defendant is constitutionally entitled to effective assistance of appellate counsel
when he has a right to appeal under state law. Evitts v. Lucey, 469 U.S. 387 (1985); United States v.
Phillips, 210 F.3d 345, 348 (5th Cir. 2000). The Strickland standard for proving ineffective
assistance of counsel applies equally to both trial and appellate attorneys. Smith v. Robbins, 528
U.S. 259, 285 (2000); Dorsey v. Stephens, 720 F.3d 309, 319 (5th Cir. 2013). Thus, to obtain relief
on his IAAC grounds, Petitioner must demonstrate that (1) appellate counsel’s conduct was
objectively unreasonable under then-current legal standards, and (2) there is a reasonable
probability that, but for appellate counsel’s deficient performance, the outcome of Petitioner’s
appeal would have been different. See Smith, 528 U.S. at 285; Higgins v. Cain, 720 F.3d 255,
260-61 (5th Cir. 2015). He does neither.

Petitioner’s appellate counsel, Shannon Hooks, sent him three letters prior to filing his

appeal. On January 11, 2016, Ms. Hooks wrote to Petitioner explaining what issues she was

23




Case 1:18-cv-01054-LY Document 30 Filed 04/28/20 Page 24 of 27

briefing for appeal and explained to Petitioner that the court of appeals does not look at new
evidence on appeal and that it was permissible for the prosecutor to tell the jury at closing
argument which witnesses were truthful or not. (ECF No. 8-44 at 18-19.) On February 1, 2016,
Ms. Hooks responded to Petitioner’s letter, explaining that it was legal for a prosecutor to ask a
police officer how many traffic violations were necessary to warrant a traffic stop; that it is not
the judge’s responsibility to tell the jury to disregard testimony if the judge believed a witness
was lying; that the prosecutor is allowed to remind the jurors during closing of their duty and to
tell them that “people like Frank Brown cannot be trusted with guns”; and that, during closing
arguments, a prosecutor can opine that police officers would not make up a lie involving three
traffic violations rather than just one. (ECF No. 8-44 at 15-17.) Finally, on February 22, 2016,
Ms. Hooks wrote Petitioner, explaining the legal elements of reasonable suspicion and the
abuse-of-discretion standard of review, and stating there was not enough proof in the record to
convince the court of appeals that there was no reasonable suspicion for a traffic stop. (ECF No.
8-43 at 6-7.)

There is nothing in the record to support Petitioner’s claim that his appellate counsel
provided him with constitutionally deficient legal assistance on appeal. To demonstrate
deficiency, Petitioner must show that “counsel unreasonably failed to discover [and raise]
nonfrivolous issues”; however, counsel is not required to “raise every nonfrivolous claim, but
rather may select among them in order to maximize the likelihood of success on appeal.” Smith,
528 U.S. at 286, 288. Petitioner’s counsel explained what issues she was pursuing on appeal, and
why the other errors Petitioner wanted to raise were frivolous and would not be successful.
Further, based on its prior analysis of Petitioner’s claims in the context of prosecutorial

misconduct and [ATC, the Court concludes that none of the issues Petitioner argues appellate
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counsel should have raised were nonfrivolous. Finally, for the reasons stated above, the claim
that appellate counsel was deficient for failing to investigate trial counsel’s motion to withdraw
is meritless.

The state habeas court was not unreasonable in dismissing Petitioner’s state habeas
application based on IAAC grounds. Accordingly, these claims should be dismissed.

E. TCCA decision should not receive deference (claim 27)

In his final claim, Petitioner argues that the TCCA’s decision denying his state habeas
application should not be afforded a “presumption of correctness” because the state habeas court
failed to conduct a live evidentiary hearing and did not obtain affidavits from the parties.

Petitioner couches this as a ground upon which this Court can grant him federal habeas
relief, but it is merely an argument against the federal habeas court deferring to the rulings of the
state habeas court in a § 2254 action. As Respondent correctly points out, there is no requirement
under AEDPA that a state habeas court give reasons for its denial of a habeas petition, and it is
Petitioner’s burden to show that the denial of his state habeas application was contrary to clearly
established law, involved an unreasonable application of federal law, or was based on an
unreasonable determination of the facts in the light of the record. See 28 U.S.C. § 2254(d);
Richter, 562 U.S. at 100-02. This claim should be dismissed.

IV. Recommendation

The undersigned recommends that the District Court DENY Petitioner’s petition for a writ

of habeas corpus.

V. Certificate of Appealability

A petitioner may not appeal a final order in a habeas corpus proceeding “unless a circuit
justice or judge issues a certificate of appealability.” 28 U.S.C. § 2253(c)(1)(A). Pursuant to Rule
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11(a) of the Rules Governing Section 2254 Cases, the distn"ct court must issue or deny a certificate
of appealability when it enters a final order adverse to the applicant. See Miller-El v. Cockrell, 537
U.S. 322, 335-36 (2003) (citing 28 U.S.C. § 2253(c)(1)).

A certificate of appealability may issue only if a petitioner has made a substantial showing
of the denial of a constitutional right. 28 U.S.C. § 2253(c)(2). In cases where a district court rejects
a petitioner’s constitutional claims on the merits, “the petitioner must demonstrate that reasonable -
jurists would find the district court’s assessment of the constitutional claims debatable or wrong.”
Slack v. McDaniel, 529 U.S. 473, 484 (2000). When a district court rejects a habeas petition on
procedural grounds without reaching the constitutional claims, “a COA should issue when the
petitioner shows, at least, that jurists of reason would find it debatable whether the petition states a
valid claim of the denial of a constitutional right and that jurists of reason would find it debatable
whether the district court was correct in its procedural ruling.” Id.

In this case, reasonable jurists could not debate the dismissal or denial of the Petitioner’s
§ 2254 petition on substantive or procedural grounds, nor find that the issues ﬁresented are
adequate to deserve encouragement to proceed. Miller-El, 537 U.S. at 327 (citing Slack, 529 U.S.
at 484). Accordingly, the undersigned recommends that the Court should not issue a certificate of
appealability.

VI. Objections
Within 14 days after receipt of the magistrate judge’s report, any party may serve and file
written objections to the findings and recommendations of the magistrate judge. 28 U.S.C. § 636
5 (b)(1XC). Failure to file written objections to the proposed findings and recommendations
contained within this report within 14 days after service shall bar an aggrieved party from de
novo review by the district court of the proposed findings and recommendations and from
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appellate review of factual findings accepted or adopted by the district court except on grounds
of plain error or manifest injustice. Thomas v. Arn, 474 U.S. 140, 148 (1985); Douglass v. United
Servs. Auto. Assoc., 79 F.3d 1415 (5th Cir. 1996) (en banc); Rodriguez v. Bowen, 857 F.2d 275,

276-77 (5th Cir. 1988).

SIGNED this 28th day of April, 2020.

MARK LANE
UNITED STATES MAGISTRATE JUDGE
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