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Everett McKinley Dirksen
United States Courthouse
Room 2722 - 219 S. Dearborn Street
Chicago, Hlinois 60604

Office of the Clerk
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FINAL JUDGMENT
November 29, 2021

Before

MICHAEL B. BRENNAN, Circuit Judge
AMY J. ST. EVE, Circuit Judge
CANDACE JACKSON-AKIWUM], Circuit Iudg_e

ROSEE TORRES and NOEL TORRES,
Plaintiffs - Appellants

No. 21-1818 v.

WELLS FARGO BANK, N.A,, et al.,

Defendants - Appellees
Originating Case Information: .

Disirict Court No;n1:20-(’:v-04138 .
Northern District of Illinois, Eastern Division
District Judge Mary M. Rowland

4 The judgment of the District Court is AFFIRMED, with costs, in accordance with the
decision of this court entered on this date.
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Hnited States Caurt of Appesls

For the Seventh Circuit
Chicago, Illinois 60604

Submitted November 23, 2021"
Decided November 29, 2021

Before
MICHAEL B. BRENNAN, Circuit Judge
AMY J. ST. EVE, Circuit Judge

CANDACE JACKSON-AKIWUMI, Circuit Judge

Nos. 21-1818
ROSEE TORRES and NOEL TORRES, Appeal from the United States District Court

Plaintiffs-Appellants, for the Northern District of Illinois,

Eastern Division..

. No. 20-cv-04138
WELLS FARGO BANK, N.A,, et al,, Mary M. Rowland,

Defendants-Appellees. Judge.

ORDER

Since Wells Fargo Bank, N.A,, foreclosed on their home, Rosee and Noel Torres
have sued the bank and other related parties in both state and federal court for fraud,
conspiracy, and violations of their federal civil rights, among other claims. Twice, the

" We have agreed to decide this case without oral argument because the briefs
and record adequately present the facts and legal arguments, and oral argument would
not significantly aid the court. FED. R. APP. P. 34(a)(2)(C).
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district court dismissed the Torreses” suits under the Rooker-Feldman doctrine. The
Torreses filed a third federal suit that alleged essentially the same facts as their prior
suits except for one new claim over the nature of the remedy sought. The court this time
dismissed the complaint under the doctrine of res judicata, concluding that their claims
arose out of the same nucleus of facts. We affirm.

As set forth in their complaint, the Torreses applied for a mortgage to buy two
properties adjacent to their home on Chicago’s northwest side. The Torreses, a married
African American and Latino couple, alleged that their application was rejected for
discriminatory reasons—a dispute that they settled with the mortgage company in
exchange for a cash payment. They had hoped to apply the settlement funds towards
the purchase of the adjacent properties, but assert that they were unable to do so

. because Wells Fargo—which had bought the mortgage company —used information
" from'their application to generate a fraudulent mortgage note on their primary home.

Extensive state-court litigation ensued. In 2013, the Torreses brought a wide-
ranging complaint against Wells Fargo and related defendants, asserting breach of
contract, deceptive practices, fraud, racial discrimination, and violations of the Fair
Debt Practices Collection Act, among other causes of action. The Torreses later
dismissed that action voluntarily. See Torres v. Wells Fargo Home Mortg., No. 13-cv-05542
(N.D. Ill. Nov. 2, 2015). In 2016, Wells Fargo sued in state court to foreclose on the
Torreses” mortgage and eventually obtained a judgment of foreclosure and sale. Thexr
home in turn was sold. Later state-court appeals filed by the Torreses were '
unsuccessful. See Wells Fargo Bank v. Torres, No. 1-19-1718 (Tll. App. Ct. June 30, 2020).
The state appellate court then sanctioned the Torreses for appealing in bad faith and
ordered them to pay Wells Fargo’s litigation fees.

Meanwhile, the Torreses turned to federal court and initiated the first of several
actions asserting that Wells Fargo had schemed to foreclose on their home using a
fraudulent note based on confidential records. In January 2019, they sued Wells Fargo
and other parties involved in the foreclosure and sale of their home, raising a litany of
claims, including conspiracy, fraud, discrimination, and violations of civil rights laws
and the Fair Debt Practices Collection Act. The Torreses sought both an injunction
halting the sale of the home and monetary damages; of significance for this appeal, they
did not seek damages related to their inability to purchase the adjacent properties.

See Torres v. Judicial Sales Corp., No. 19-cv-00112 (N.D. IIL. Apr. 5, 2019). The district court
(District Judge Wood) dismissed the case sua sponte for lack of jurisdiction under the
Rooker-Feldman doctrine. See Torres v. Judicial Sales Corp., No. 19-cv-00112 (N.D. I1l.
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Apr. 5, 2019) (citing Rooker v. Fidelity Tr. Co., 263 U.S. 413, 415-16 (1923), and District of
Columbia Ct. App. v. Feldman, 460 U.S. 462, 482-86 (1983)). The court determined that the
Torreses’ claim to request “recovery of their home” was essentially an attack on the
state court’s judgment of foreclosure. We affirmed. See Torres v. Judicial Sales Corp., No.
19-1657 (7th Cir. Jan. 27, 2020).

While that appeal was pending, the Torreses filed their second federal suit,
reprising claims from their recently dismissed suit. Torres v. Metz, No. 19-cv-06526 (N.D.
1. Apr. 27, 2020). This time, however, they sued only the company that purchased their
home (a defendant in the prior federal suit) and its attorney. The district court (District
Judge Chang) dismissed this suit too under Rooker-Feldman, explaining that the
Torreses’ claims made clear that the injuries for which they sought relief arose from the
state court’s foreclosure judgment. . . .

Three months later, the Torreses returned to federal court and filed the'complaint
that underlies this appeal. They raised essentially the same claims against the same
defendants from their prior federal suits, though this time they sought damages only
for loss of the opportunity to buy the neighboring properties. The district court (District
Judge Rowland) found that these claims were barred by the doctrine of res judicata
because they arose out of the same core of operative facts as their two prior federal
actions. The court explained that the Torreses” allegations were “fundamentally
connected” to the fraud and discriminations claims that had already been litigated, and

“the Torreses could have brought all their claims in their 2019 federal complaint.

On appeal, the Torreses do not engage with the district court’s decision to apply
res judicata. Instead, they continue to assert charges of fraud and other wrongdoing
with regard to the state’s foreclosure proceedings. They maintain, for instance, that
Wells Fargo’s filing of “fraudulent documents” as the basis for its foreclosure action
prevented the state court’s foreclosure judgment from ever becoming final.

When determining whether res judicata applies, we look to the law of the state
that rendered the judgment. See Robbins v. MED-1 Sols., LLC, 13 F.4th 652, 656 (7th Cir.
2021) (citing 28 U.S.C. § 1738). In Illinois, res judicata requires a final judgment on the
merits, rendered by a court of competent jurisdiction, on the same cause of action
involving the same parties or their “privies.” See A & R Janitorial v. Pepper Constr. Co.,
124 N.E.3d 962, 966 (I11. 2018).
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Only the “same cause of action” element is disputed here. The Torreses argue
this action raises a new claim with regard to the loss of their opportunity to buy the
neighboring properties—rather than for the loss of their home itself. But as the district
court correctly concluded, res judicata bars all claims that arise from the same core of
operative facts, regardless of whether later suits assert different legal theories. See White
v. lil. State Police, 15 F.4th 801, 809 (7th Cir. 2021). The test stems from the rule that a
party must allege in one proceeding all claims for relief arising out of a single
occurrence, or be precluded from pursuing them in the future. Bernstein v. Bankert, 733
F.3d 190, 227 (7th 2013); see also Nalco Co. v. Chen, 843 F.3d 670, 674 (7th Cir. 2016} (citing
Restatement (Second) of Judgments § 24 (1982)). In any event, the Torreses did, in fact,
allege that the defendants “canceled the original application for the purchase” of the
neighboring properties in both of their prior federal complaints, so they may not now
_seek remedies or forms of relief not demanded in the first action. Id.

The defendants offer collateral estoppél as an alternative ground for affirmance.

We need not consider this argument because res judicata already bars the Torreses’
claims.

Finally, we note that this is the Torreses’ fourth appeal before this court seeking
relief from their foreclosure. See Nos. 18-3686, 19-1657, 19-2114. We warn them that
further attempts to relitigate this matter may result in the imposition of sanctions, the
nonpayment of which could lead to a filing bar under Support Sys. Int’l, Inc. v. Mack 45
F.3d 185, 186 (7th Cir. 1995).

AFFIRMED
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Before - .
MICHAEL B. BRENNAN, Circuit Judge .

AMY J. ST. EVE, Circuit Judge

CANDACE JACKSON-AKIWUMI, Circuit Judge

No. 21-1818 -
Appeal from the United States District
Court for the Northern District of Illinois,
Easte;_*n Division.

ROSEE TORRES and NOEL TORRES,
Plaintiffs-Appellants,

7.
No. 1:20-cv-04138

WELLS FARGO BANK, N.A,, et al,,

Defendants-Appellees. Mary M. Rowland,

Judge.

ORDER

g, the judges on the original panel

On consideration of the petition for rehearin
RED that the petition for rehearing

have voted to deny rehearing. It s, therefore, ORDE
is DENIED.




UNITED STATES COURT OF APPEALS FOR THE SEVENTH CIRCUIT

Everett McKinley Dirksen
United States Courthouse
Room 2722 - 219 S. Dearborn Street
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FINAL JUDGMENT
November 29, 2021

Before

MICHAEL B. BRENNAN, Circuit Judge
AMY J]. ST. EVE, Circuit Judge
CANDACE JACKSON-AKIWUMI, Circuit Judge

ROSEE TORRES and NOEL TORRES,
Plaintiffs - Appellants

No. 21-1818 v.

WELLS FARGO BANK, N.A,, et al.,,

Defendants - Appellees

Originating Case Inforlation: " -~~~ T
District Court No: 1:20-cv-04138 .
Northern District of Illinois, Eastern Division

District Judge Mary M. Rowland

The judgment of the District Court is AFFIRMED, with costs, in accordance with the
decision of this court entered on this date.
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Hnited States Court of Appeals

For the Seventh Circuit
Chicago, Illinois 60604

Submitted November 23, 2021*
Decided November 29, 2021

Before
MICHAEL B. BRENNAN, Circuit Judge
AMY']. ST. BVE, Circuit Judge

CANDACE JACKSON-AKIWUMI, Circuit Judge

Nos. 21-1818
ROSEE TORRES and NOEL TORRES, Appeal from the United States District Court

Plaintiffs-Appellants, for the Northern District of Illinois,

Eastern Division.

v. | No. 20-cv-04138
WELLS FARGO BANK, N.A,, et al., Mary M. Rowland,

Defendants-Appellees. Judge.

ORDER

Since Wells Fargo Bank, N.A., foreclosed on their home, Rosee and Noel Torres
have sued the bank and other related parties in both state and federal court for fraud,
conspiracy, and violations of their federal civil rights, among other claims. Twice, the

" We have agreed to decide this case without oral argument because the briefs

and record adequately present the facts and legal arguments, and oral argument would
not significantly aid the court. FED. R. APP. P. 34(a)(2)(C).
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district court dismissed the Torreses’ suits under the Rooker-Feldman doctrine. The
Torreses filed a third federal suit that alleged essentially the same facts as their prior
suits except for one new claim over the nature of the remedy sought. The court this time
dismissed the complaint under the doctrine of res judicata, concluding that their claims
arose out of the same nucleus of facts. We affirm.

As set forth in their complaint, the Torreses applied for a mortgage to buy two
properties adjacent to their home on Chicago’s northwest side. The Torreses, a married
African American and Latino couple, alleged that their application was rejected for
discriminatory reasons—a dispute that they settled with the mortgage company in
exchange for a cash payment. They had hoped to apply the settlement funds towards
the purchase of the adjacent properties, but assert that they were unable to do so
because Wells Fargo—which had bought the mortgage company —used information

from their application to generate a fraudiilent mortgage note on their.primary home. ™

Extensive state-court litigation ensued. In 2013, the Torreses brought a wide-
ranging complaint against Wells Fargo and related defendants, asserting breach of
contract, deceptive practices, fraud, racial discrimination, and violations of the Fair
Debt Practices Collection Act, among other causes of action. The Torreses later
dismissed that action voluntarily. See Torres v. Wells Fargo Home Mortg., No. 13-cv-05542
(N.D. IlL. Nov. 2, 2015). In 2016, Wells Fargo sued in state court to foreclose on the
Torreses” mortgage and eventually obtained a judgment of foreclosure and sale. Their
home in turn was sold. Later state-court appeals filed by the Torreses were -

“unsuccessful. See Wells Fargo Bank v. Torres, No. 1-19-1718 (IIl. App. Ct. June 30, 2020).
The state appellate court then sanctioned the Torreses for appealing in bad faith and
ordered them to pay Wells Fargo's litigation fees.

Meanwhile, the Torreses turned to federal court and initiated the first of several
actions asserting that Wells Fargo had schemed to foreclose on their home using a
fraudulent note based on confidential records. In January 2019, they sued Wells Fargo
and other parties involved in the foreclosure and sale of their home, raising a litany of
claims, including conspiracy, fraud, discrimination, and violations of civil rights laws
and the Fair Debt Practices Collection Act. The Torreses sought both an injunction
halting the sale of the home and monetary damages; of significance for this appeal, they
did not seek damages related to their inability to purchase the adjacent properties.

See Torres v. Judicial Sales Corp., No. 19-cv-00112 (N.D. IIL. Apr. 5, 2019). The district court
(District Judge Wood) dismissed the case sua sponte for lack of jurisdiction under the
Rooker-Feldman doctrine. See Torres v. Judicial Sales Corp., No. 19-cv-00112 (N.D. Il1.
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Apr. 5, 2019) (citing Rooker v. Fidelity Tr. Co., 263 U.S. 413, 415-16 (1923), and District of
Columbia Ct. App. v. Feldman, 460 U.S. 462, 482-86 (1983)). The court determined that the
Torreses’ claim to request “recovery of their home” was essentially an attack on the
state court’s judgment of foreclosure. We affirmed. See Torres v. Judicial Sales Corp., No.
19-1657 (7th Cir. Jan. 27, 2020).

While that appeal was pending, the Torreses filed their second federal suit,
reprising claims from their recently dismissed suit. Torres v. Metz, No. 19-cv-06526 (N.D.
Il Apr. 27, 2020). This time, however, they sued only the company that purchased their
home (a defendant in the prior federal suit) and its attorney. The district court (District
Judge Chang) dismissed this suit too under Rooker-Feldman, explaining that the
Torreses’ claims made clear that the injuries for which they sought relief arose from the
state court’s foreclosure judgment.

_ Three months later, the Torreses returned to federal court and filed the complaint

that underlies this appeal. They raised essentially the same claims against the same
defendants from their prior federal suits, though this time they sought damages only
for loss of the opportunity to buy the neighboring properties. The district court (District
Judge Rowland) found that these claims were barred by the doctrine of res judicata
because they arose out of the same core of operative facts as their two prior federal
actions. The court explained that the Torreses” allegations were “fundamentally
connected” to the fraud and discriminations claims that had already been litigated, and
the Torreses could have brought all their claims in their 2019 federal complaint.

On appeal, the Torreses do not engage with the district court’s decision to apply
res judicata. Instead, they continue to assert charges of fraud and other wrongdoing
with regard to the state’s foreclosure proceedings. They maintain, for instance, that
Wells Fargo's filing of “fraudulent documents” as the basis for its foreclosure action
prevented the state court’s foreclosure judgment from ever becoming final.

When determining whether res judicata applies, we look to the law of the state
that rendered the judgment. See Robbins v. MED-1 Sols., LLC, 13 F.4th 652, 656 (7th Cir.
2021):(citing 28 U.S.C. § 1738). In Illinois, res judicata requires a final judgment on the
merits, rendered by a court of competent jurisdiction, on the same cause of action
involving the same parties or their “privies.” See A & R Janitorial v. Pepper Constr. Co.,
124 N.E.3d 962, 966 (I11. 2018).



No. 21-1818 Page 4

Only the “same cause of action” element is disputed here. The Torreses argue
this action raises a new claim with regard to the loss of their opportunity to buy the
neighboring properties—rather than for the loss of their home itself. But as the district
court correctly concluded, res judicata bars all claims that arise from the same core of
operative facts, regardless of whether later suits assert different legal theories. See White
v. Ill. State Police, 15 F.4th 801, 809 (7th Cir. 2021). The test stems from the rule that a
party must allege in one proceeding all claims for relief arising out of a single |
occurrence, or be precluded from pursuing them in the future. Bernstein v. Bankert, 733
F.3d 190, 227 (7th 2013); see also Nalco Co. v. Chen, 843 F.3d 670, 674 (7th Cir. 2016) (citing
Restatement (Second) of Judgments § 24 (1982)). In any event, the Torreses did, in fact,
allege that the defendants “canceled the original application for the purchase” of the
neighboring properties in both of their prior federal complaints, so they may not now

seek remedies or forms of relief not demanded in the first action. Id.

The defendants offer collateral estoppel as an alternative ground for affirmance. -
We need not consider this argument because res judicata already bars the Torreses’
claims.

Finally, we note that this is the Torreses’ fourth appeal before this court seeking
relief from their foreclosure. See Nos. 18-3686, 19-1657, 19-2114. We warn them that
turther attempts to relitigate this matter may result in the imposition of sanctions, the
nonpayment of which could lead to a filing bar under Support Sys. Int’l, Inc. v. Mack 45
F.3d 185, 186 (7th Cir. 1995).

AFFIRMED
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By the Court: ‘
ROSEE TORRES and NOEL TORRES,
Plaintiffs - Appellants .

No. 21-1818

V,

WELLS FARGO BANK, N.A,, et al,,

Defendants - Appellees

Dlsmct Court No l 20 cv-04138
Northern District of Illinois, Eastern Division

District Judge Mary M. Rowland

Upon consideration of the APPELLANTS TORRES’ MOTION FOR STAY OF
EVICTION PENDING APPEAL, filed on November 4, 2021, by the pro se appellants

ITIS ORDERED that the motion is DENIED
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS

EASTERN DIVISION
ROSEE TORRES AND NOEL
TORRES,
Plaintiffs, . Case No. 20-cv-04138
v. Judge Mary M. Rowland
WELLS FARGO BANK, N.A,, et al.,
Defendants.

ORDER

Plaintiffs 'Rosée aﬁ:& Noel Torres’ MOtIOl’l ‘;for -Réconsid-efati‘on [64] of the Court’s-
Memorandum Opinion and Order dismissing their case is DENIED.

A motion to reconsider is appropriate only in limited circumstances and the movant
must establish a manifest error of law or fact or present newly discovered evidence. “A
party moving for reconsideration bears a heavy burden.” Saccameno v. Ocwen Loan
Servicing, LLC, 2018 U.S. Dist. LEXIS 38793, at *5 (N.D. Ill. Mar. 9, 2018) (internal i
citations and quotations omitted). "A manifest error is not demonstrated by the
disappointment of the losing party. It is the wholesale disregard, misapplication, or
failure to recognize controlling precedent.” Oto v. Metro. Life Ins. Co., 224 F.3d 601, 606 |
(7th Cir. 2000) (internal citations and quotations omitted). }

In their Motion, the plaintiffs identify several supposed errors in the Opinion. As the
Court stated in its Opinion, it is bound to accept the plaintiffs’ allegations as true at the
motion to dismiss stage. The plaintiffs’ Complaint and briefings were also, at times, hard |
to follow, and so the Court concedes that thére may be minor errors in its statement of

the facts. The issues identified by the Torres family, however, are either unrelated to the



analysis (the plaintiffs’ precise racial background, Dkt. 64 at 3 § a); misreadings of the

Opinion (contrary to their characterization, the Opinion states that the allegedly stolen
down payments were for the neighboring properties, Id. at 3 § b); factually incorrect
themselves (despite stating otherwise here, the plaintiffs 2019 case does not discuss the
neighboring properties, Id. at 5 § f); or simply restatements of their previous legal and
factual arguments. Id. at 3-5 4 c-e. The factual issues identified do not amount to a
manifest error.

The plaintiffs also take issue with the Court’s legal analysis. Most significantly, they

assert that res judicata cannot bar their claim because this lawsuit is about the

neighboring properties, not the foreclosure of their home. They -gé on to state that the

Court failed to consider a variety of claims related to their inability to purchase the
neighboring properties.

However, the Court already considered, and rejected, the claim that the new lawsuit
was not barred because it focused on the neighboring properties. Dkt. 62 at 5-6. Mere
. disagreement is not a manifest error. Similarly, the Opinion also addressed the plaintiffs’
argument that they were barred from bringing its claims earlier by a contract with Wells
Fargo. Id. at 6 n.4. The plaintiffs’ assertions that the Court failed to understand or
properly address their arguments do not amount to evidence of a “wholesale disregard,
misapplication, or failure to recognize controlling precedent.”

The ;;laintiffs have not identified a manifest error in the Court’s Opinion. As a result,

the plaintiffs’ Motion to Reconsider is denied.




Memorandum Opinion and Order dismissing their case is DENIED. The Clerk of the

Court shall mail a copy of this order to the plaintiff.

ENTER:

Dated: April 26, 2021 W Zd,(,], M W

MARY M. ROWLAND
United States District Judge

CONCLUSION
Plaintiffs Rosee and Noel Torres’ Motion for Reconsideration [64] of the Court's
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ORDER
June 23, 2021
Before
AMY J. ST. EVE, Circuit Judge
ROSEE TORRES and NOEL TORRES,
Plaintiffs - Appellants
No.21-1818 v.

WELLS FARGO BANK, N.A., et al.,
Defendants - Appellees

District Court No: 1:20-cv-04138

Northern District of Illinois, Eastern Division

_ {District Judge Mary M. Rowland

Upon consideration of the MOTION TO EXTEND PAGES OF BRIE &
APPENDIX filed on June 22, 2021, by the pro se appellant,

IT IS ORDERED that the motion is DENIED. Appellants may file a principal
brief that contains no more than 14,000 words. CIR. R. 32(c). There is no limit on the size
of an appendix, except that the appendix bound with the brief must comply with
Circuit Rule 30(a)(7).
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IN THE UNITED STATES DISTRICT COURT
FOR THE
NORTHERN DISTRICT OF ILLINCIS

Rosee Torres and Noel Torres,

Plaintiff(s),

Case No. 20-cv-04138
\2 Judge Mary M. Rowland

Wells Fargo Bank, N.A., Wells Fargo Home
Mortgage, Inc., Intercounty Judicial Sales Corp.,
MR Capital Group, LLC, Manley Deas Kochalski,
LLC, Joel Knosher, Edward Peterka, and Robert
Metz,

Defendant(s).

JUDGMENT IN A CIVIL CASE

Jﬁdgment is ‘here'by‘ entered (éheck appropﬁate box):

[l in favor of plaintiff(s)
and against defendant(s)
in the amount of § ,

which [ ] includes pre—judgment interest.
[_] does not include pre—judgment interest.

Post-judgment interest accrues on that amount at the rate provided by law from the date of this judgment.

Plaintiff("s) shall recover costs from deféndant(s).

] in favor of defendant(s) Wells Fargo Bank, N.A., Wells Fargo Home Mortgage, Inc., Intercounty
Judicial Sales Corp., MR Capital Group, LLC, Manley Deas Kochalski, LLC, Joel Knosher, Edward Peterka,
and Robert Metz

and against plaintiff(s) Rosee Torres and Noel Torres.
Defendant(s) shall recover costs from plaintiff(s).

] other:

This action was (check one):

[ ] tried by a jury with Judge Mary M. Rowland presiding, and the jury has rendered a verdict.
[[] tried by Judge Mary M. Rowland without a jury and the above decision was reached.
decided by Judge Mary M. Rowland on a motion to dismiss.

Date: 3/30/2021 Thomas G. Bruton, Clerk of Court

Dawn A. Moreno, Deputy Clerk

APFP. r.
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

ROSEE TORRES AND NOEL
TORRES,

Plaintiffs, Case No. 20-cv-04138

v. ‘ Judge Mary M. Rowland

WELLS FARGO BANK, N.A,, et al,,

Defendants.
MEMORANDUM OPINION AND ORDER
Plaintiffs Rosee and Noel Térrés'bi'ihg this ac.:ti.on" égéinéf'w evllé Faréo Bank, N A,
Wells Fargo: Home Mortgage, Inc;; Intercounty Judicial Sales Corp.; MR Capital
Group, LLC; Manley Deas Kochalski, LLC; Joel Knosher; Edward Peterka; and
Robert Metz alleging a variety of federal and state law violations related to property
in which the couple had an interest. The defendants have filed Motions to Dismiss.
For reasons stated herein, the defendants’ Motions tvo Dismiss [16, 18, 35, 45, 55] are -
granted. All counts are dismissed with prejudice. The Plaintiffs have also filed a
Motion to Strike the defendants’ motions. This Motion to Strike [61] is denied as to
all defendants.

I. Background

The following factual allegations are taken from the Complaint (Dkt. 1) and are

accepted as true for the purposes of the motion to dismiss. See W. Bend Mut. Ins. Co.
v. Schumacher, 844 F.3d 670, 675 (7th Cir. 2016). The pro se Complaint is difficult to

understand, and this section seeks to articulate the plaintiffs’ allegations clearly and

APP.&
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provide necessary context. The Court is conscious that a “document filed pro se is ‘to
be liberally construed,” and ‘a pro se complaint, however inartfully pleaded, must be
held to less stringent standards tflan formal pleadings drafted by lawyers.” Erickson
v. Pardus, 551 U.S. 89, 94 (2007) (quoting Estelle v. Gamble, 429 U.S. 97, 106 (1976)). \
Rosee and Noel Torres are a married African American and Hispanic couple who 1
live in Chicago. Dkt. 1 at 2. Wells Fargo is a national bank. Id. MDK and its attorneys
represented Wells Fargo in the foreclosure and sale of the Torres’ home, 3546 West
Beach Avenue, in 2018 and 2019. Id.
The couple bring a variety of claims a}gainst the dgfendants _ll.mde_r "fgderal and
state ”lla.lw, {n_éludiné alleged' Violatidn of RICO, the ‘éivil rights acts, and sféte confract
law. Id. at 7, 8, 11. In all counts brought, they allege that the defendants’ actions
improperly caused: 1) the loss of their home at 3546 West Beach Avenue; 2) the loss
of their ability to purchase the homes at 3542 and 3550 West Beach Avenues (the
_ “neighboring properties”); and 3) the loss of ‘their down payments Qn.thoge‘ properties.
Id. ’i‘};ey also allege other, d;erivétive harms. Id.
In 2004, the Torres couple sought to purchase the properties neighboring their
home. Id. at 3. They applied for a mortgage with a company called World Savings,
but their application was rejected due to the company’s discriminatory policies. Id. at
3. Eventually, World Savings agreed to settle the dispute. Id. The money from the
settlement was to go towards the purchase of the neighboring properties. Id.

Apparently, the purchase never took place. The Complaint does not explain how the
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defendants allegedly prevented the couple from purchasing the neighboring
properties.

Meanwhile, World Savings’ parent company was purchased by Wells Fargo in
2010. Id. at 4. The Torres couple owned their home in full, with no outstanding
mortgages. Id. Wells Fargo, however, had gained access to the informétioﬁ and
unexecuted forms that they had submitted to World Savings when applying for
mortgages for the neighboring properties. Id. at 2, 4. Wells Fargo then used this

material to create a fraudulent mortgage note on the Torres’ home. Id. In 20 16, Wells

-Fargo used this fraudulent note to bring-a foreclosure action on the Torres’ home in -

the Circuit Court of Cook County. Id. at 4. The state court granted summary

judgement to Wells Fargo and the property was sold at auction in 2019. Id. The
plaintiffs subsequently learned that Wells Fargo’s actions were taken as part of its
policy of preventing non-white people from owning property in the neighborhood. Id.
at 6.

In 2019, tﬁe "Tor.fes couple brougl.'lt: suit in federal court. Torrés v. Judicial Sales
Corp., et al., case no. 19-cv-00112.1 That case involved all the same parties as the
instant case.? In it, they alleged the same scheme by Wells Fargo to foreclose on their
home using a fraudulent note based on confidential records. Court Order, 19-¢v-00112

Dkt. 23 at 1. The complaint contained very similar counts for relief as the instant

B

! Despite the close factual similarities between the instant case and the 2019 one, the plaintiffs
failed to note it in their cover sheet. Dkt. 2.

% The one exception is the inclusion of Robert Metz in the present lawsuit. As will be seen, however,
Metz was named in another, similar lawsuit the plaintiffs subsequently filed in federal court.
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case and 1t requested relief from the foreclosure judgement and monetary damages.
Complaint, 19-¢v-00112 Dkt. 1. It did not, however, request damages related to the
inability to purchase the neighboring properties.

In April 2019, the court dismissed the case sua sponte for lack of jurisdiction.
Court Order, 19-cv-00112 Dkt. 23 at 1. It found that the plaintiffs’ claims were barred
by the Rooker-Feldman doctrine, which prevents federal courts from reviewing state
court judgements. Id. at 2. The court found that all of the counts were “Inextricably

intertwined” with the state court judgement, depriving the federal court of

jurisdiction. On appeal, the Seventh Circuit affirmed the district_court’s decision. -

Torres t;;";]udicial Sales .Corp. ,ﬂ 19 1657.

While that case was pending before the Seventh Circuit, the plaintiffs filed
another lawsuit in federal district court against MR Capital and Metz. Complaint,
19-¢v-06526 Dkt. 1. That case was “basically a reprise” of their previous federal case,
dealing with the same factual allegations. Court Order, 19-¢v-06526 Dkt. 31 at 1. It
to§ liwas‘dismissed on thé ];)asié of the Rooker-Fél;lmaﬁ doctrine. Id.

II. Analysis

The plaintiffs’ Complaint is barred by the principle of res judicata. Res judicata,
also known as claim preclusion, “applies to bar a second suit in federal court when
there exists: (1) an identity of the causes of actions; (2) an identity of the parties or
their privies; and (3) a final judgment on the merits.” Bernstein v. Bankert, 733 F.3d
190, 226 (7th Cir. 2013) (quoting Kratville v. Runyon, 90 F.3d 195, 197 (7th Cir.

1996)). The test for identity of causes of action “is whether the claims arise out of the
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same set of operative facts or the same transaction.” Id. (quoting Matrix IV, Inc. v.
Am. Nat. Bank & Tr. Co. of Chicago, 649 F.3d 539, 547 (7th Cir. 2011)). “Even if the
two claims are based on different legal theories, the two claims are one for purposes
of res judicata if they are based on the same, or nearly the same, factual allegations.”
Id. at 226-27. This _priﬁclple enforces “the rule that a party must -alle'ée in one
proceeding all claims and/or counterclaims for relief arising out of a single occurrence,
or be precluded from pursuing those claims in the future.” Id. at 227.

In this case, the Torres’ claims arise out of the same operative facts as in their two
2019 federal cases—the alleged scheme orchestrated by Wells Fargo to fraudulently
foreclose on the couples home. The partles in the litigations are the same. And,
because the 2019 cases were dismissed with prejudice, the previous cases reached a
final judgement on the merits. See Adams v. Lever Bros. Co., 874 F.2d 393, 394 (7th
Cir. 1989).

In l:h’eir Responses, the plaintiffs insist that the case is not barred because it r.alises
a new claim-;-recdvering for the los;; of fhe neighboring properl:ies. But as discussed
above, the relevant question is 1—r10t whether there is a new claim but whether that
claim arises out of a new set of operative facts. See Tartt v. Nw. Cmty. Hosp., 453 F.3d
817, 822 (7th Cir. 2006) (applying res judicata to dismiss a pro se litigant’s case when
the litigant brought new claims based on the same factual allegations). Although the
plaintiffs’ allegations about the neighboring properties are brief and unclear, the
Complaint suggests that they are fundamentally connected to the fraud and

discrimination allegations that have already been litigated. It was the Torres family’s
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interest in the properties that allowed Wells Fargo to conduct its alleged fraud, and
the fraudulent scheme apparently prevented the couple from completing the
purchase. The Torres couple could have brought all their current claims in the first
2019 case without adding any new parties or sets of operative facts.? As a result, res
judicata bars this case.

The Compliant is dismissed with prejudice. This is the third time in two years the
plaintiffs have brought the same issues to the court. The plaintiffs also brought a

factually similar case in 2013. Torres v. Wells Fargo, 2013 WL 4101270 (N.D. 11L).

- Should the plaintiffs seek to bring another case relitigating the foreclqu_ure, thgy may

face sancfi’oﬁs. See FR.C.P. li(b).

The plaintiffs have also filed a Motion to Strike the defendants’ Motions to
Dismiss. Dkt. 61. The filing raises alleged technical issues with the defendants’
Motions, such as a failure to include their handwritten signatures, and attempts to
add claims like intentional infliction of emotional distress.4 Objections to the lack of
‘éi.gnaii:ures lack merit .a;ld is not a basis to s&ike é. pleading. And attemi)ts to raise
entirely new causes for relief, like intentional infliction of emotional distress, in a

motion to strike is entirely improper. The Torres’ Motion to Strike [61] is denied.

¢ In their Responses, the plaintiffs suggest that they did not bring the neighboring properties claim in
the previous litigation because of an oral agreement with Wells Fargo, which the bank subsequently
breached. While Wells Fargo’s alleged breach may give rise to some other legal claim, it does not
obviate the preclusive effect of res judicata on those brought in the Complaint.

¢ Although the Torres couple include new counts their Motion, they arise from the same operative
facts and would also be barred by res judicata.
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II. Conclusion
For the stated reasons, the defendants’ Motions to Dismiss [16, 18, 35, 45, 55] are
granted. All counts are dismissed with prejudice. The Plaintiffs have also filed a

Motion to Strike the defendants’ motions. This Motion to Strike [61] is denied as to

all defendants. Civil case terminated.

ENTER:

Dated: March 30, 2021 %7 Vi W

MARY M. ROWLAND - - -
“United States District Judge
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SUPREME COURT OF ILLINOIS

SUPREME COURT BUILDING
200 East Capitol Avenue
SPRINGFIELD, ILLINOIS 62701-1721
(217) 782-2035

Rosee Torres FIRST DISTRICT OFFICE
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Chicago IL 60651 '

(312) 793-1332 o
TDD: (312) 793-6185

November 18, 2020 |

inre:  Wells Fargo Bank, N.A. , respondent, v. Rosee Torres et al.,

petitioners. Leave to appeai Appeliate Court, First Dlstr:ct |
126393

- The Supreme Court today. DENI_EDQt’he Petition for Leave fdAppeaI in the above . -~
entitled cause. . : '

The mandate of this Court will issue to the Appellate Court on 12/23/2020.
Very truly yours,

Cd}w%’l%f Cvsboee

Cierk of the Supreme Court
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Rosee Torres |
3546 West Beach Avenue
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Inre:  Wells Fargo Bank, N.A. v. Torres
126393

Today the following order was entered in the captioned case:

Motion by Pe‘titioners, pro se, for leave to file a motion for reconsideration
of the order denying petition for leave to appeal. Denied.

Order entered by the Court.

Very truly yours,

Clerk of the Supreme Court
cc:  Mayer Brown LLP | i
Noel Torres R e

Reooatt
SV

'APP. )



2020 1L App (Ist) 191718-U

THIRD DIVISION
June 30, 2020

No. {-19-{71(8

NOTICE: This order was filed under Supreme Court Rule 23 and may not be cited as precedent
by any party except in the limited circumstances allowed under Rule 23(e)(1).

IN THE APPELLATE COURT OF ILLINOIS
FIRST JUDICIAL DISTRICT

WELLS FARGO BANK, N.A. Appeal from
the Circuit Court

Respondent-Appellee. of Cook County

V. 2016-CH-05738
ROSEE TORRES and NOEL TORRES. Honorable

) ' ' William B. Sullivan,
Judge Presiding

f e .

Petitioners-Appellants.

JUSTICE McBRIDE delivered the judgment of the court.
Presiding Justice Ellis and Justice Howse concurred in the judgment.

ORDER
91 Held: Trial court did not err in denying petition for relief from judgment where petition
was factually deficient; appellee’s motion for sanctions for filing frivolous motion in
appellate court granted, and appellants’ crossmotion for sanctions denied.
52

Rosee and Noel Torres appeal pro se from a circuit court order denying their section 2-
HO1 petition for relief from a final circuit court order confirming the judicial sale of real property

in an undertying foreclosure case that had been initiated by Wells Fargo Bank. N.A (Wells Fargo).

735 ILCS 5/2-1401 (West 2016). Wells Fargo contended in the trial court, as it contends here, that

res judicata bacred consideration of the section 2-1401 petition, because the petitioners presented

the same arguments in their fourth appeal from the underlying foreclosure. For the sake of

- APP. K*
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readability. we will be referring to Rosee and Noel Torres together as the singular Rosee Torres.
Also pending before this court are cross- motions for sancti Wells Fargo’s motion concerns
Torres’s motion to reconsider our order granting Wells Fargo’s unopposed motion for additional
time to file its appellate response brief. Wells Fargo seeks sanctions on grounds that the motion to
reconsider. like virtually all of Torres's other filings, have been meritless, difatory. and
mflammatory. Torres’s response/cross-motion asks us to sanction Wells Fargo for its conduct
during the four vears of litigation. which Torres characteriz es" as racial and ethnic discrimination,
and “exploitation, threats, blackmail and extartion” in an ongoing attempt to “steal " the property.
93 The record indicates the following. Wells Fargo filed suit in April 2016, alleging that three
years earlier, defendant Rosee Torres had d:.l"aultgd on a $206,000 mortgage loan she obtained in
2007 t,!}a% was secured" by pr’opert){oh West Bedch A-venhe in Chicago'.'T'Hé prbpert}:"was -impro;'ed
with 2 single-family home in which Rosee was residing with her husband. Noel. Wells Fargo
named Noel as a defendant in order to terminate any homestead rights he had in the real estate.
Weils Fargo attached loan documents bearing Rosee’s signature as the borrower and Noel's
signature as the “non- borrowing spouse”™ who had joined the security instrument “for the sole
purpose of *** waiving any current or potential interest in the Propert» The prommon note
attached to the complaint showed that the original lender had been World Savings Bank and that
the lender’s rights had been transferred to one bank and then to another bank. (Wells F Fargo
indicates that the lender’s tights were transferred due to a series of bank acquisitions.) More
specifically. World Savings Bank had stamped the final page of Torres’s promissory note with the
statement: “Pay to the order off.] without recourse[,] Wachovia Mortgage. FSB. Flormerly]
K{nown] A[s] World Savings Bank. FSB.” The adjacent stamp stated: ~Without recoursel.] pay

-2
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to the order of Wells Far g0 Bank. N.A. successor by mecg

known as World Savings Bank, FSB. The two stamps included the signatures of bank personnel.

%4 In May 2016, Torres answered the foreclosure complaint with denials and affirmative

defenses and filed a counter-complaint against Wells Fargo and its mottgage foreclosure counsel.

Manley Deas Kochalski.

%5 fn the answer and affirmative defenses, Torres alleged “[t]here is no mortgage.” Torres

contended Wells Fargo (1) relied on a mortgage and note that were “bogus, fictitious, fabricated

and forged.” (2) “target(ed] Afro-Americans, Hispanics. the elderly and women to fabricate a

foreclosure,” (3) refused to produce “copies of all original stgned or initialed, dated. documents

(including mortgage note) defendant(s) clalmed to havc snfrm,d "

eﬁons that weie h"mssm»nt "

§6 in the counter-complaint, Torres again alleged that there was “no mortgage or loan with

Wells Fargo and [Torres did] not owe them any money.” Torres contended that the hank and the

attorneys brought false claims of foreclosure that were based on “identity theft™ from the two

predecessor banks and identity theft from Torres in the form of “opening a fake account for Torres

in San Antonjo, Texas where monies were sent, converted and/or embezzled; even though Torres

was neveratany closing.™ The counterclaim also indicated funds had been “diverted back to bank

agents and employees,” “[while] Torres received nothing.” (n addition, there was no debt because

“World Savings settled the mortgage dispute with Torres on November 15, 2004 years before

Wells Fargo acquired World Savings. and at which time Torres executed a Release.”” (We point

out that Torres alleged that she released “the mortgage dispute™ in 2004 and that the mortgage loan

at issue was executed in 2007.) In addition to identity theft, forgery, conversion. embezzlement.

-~
-J-

er to Wachovia Mortgage. FSB, formerly

"and- (4) eng aved in debt collectlon
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iterclaim indicated Wells Fa .gO (1) commitied hlackmail and extortion. (7)
violated federal and Hlinois laws regarding interstate commerce. false advertising. civil rights. and
consumer fraud and deceptive practices: (3) caused Roses “mental anguish™ and other injuries,
such as the loss of her employment and an IRA fund; (4) “threatened *** arson if Torres did not
surtender the property:” and (5) “threatened *** imnuigration and deportation if Torres did not
cooperate and relinquish the property.” Based on these allegations. Torres sought miilions of
dollars in damages and the deed to the real property.
17 Wells Fargo filed a motion to dismiss the counter-complaint on grounds that it duplicated
3
a claim Torres filed three years earlier in federal court, Torres v. Wells Fargo Home Mortgage,
No. [3-cv-05542 (N.D. [11.) ) (the #2013 Federal Act:on ). Wells Fargo argued that because Torres
had.yo!unta_rily‘dism.issecl t'he.-ZO!S Federal Action with p-.i'ejudm res judicata barre d i‘e!itigating
those issues in State court in the pending counter-complaint. Wells Fargo argued in the alternative
that the counter-complaint was conciusory.
78 In response, Torres again contended that there was “no loan or mortgage now and [Torres]
NEVER had either with WELLS FARGO or its Predecessor/mergers, WORLD & WACHOVIA.
and all such documentatxon(s) are fabricated. fomcm.s In a supplemental lCSpOI‘lSC Torres
ne1tetatvd many previous ar Uumenb such as that the loan dowment: were forgeries and SLibjLCt to
a "2004 release.” In support, Torres attached correspondence that World Savings had written in
2007 stating that a release Torres signed “relieves World and its successors of any obligation ot
liability as to World Savings prior thereto, including {Torres’s attempted purchase of additional
properties on Beach Avenue]. which were never finalized,” and that a settlement check had been

issued “as the above matters are closed and vou were notified that you *** did not qualify for a

o4



~Torres’s petition-for feave to appeal e.m-d subSequent motion for reconsideration. This appeal was

Cesti0
new mortgagé dug to your 2006 income.”

£9 [n reply, Wells Fargo argued that res judicata prevented relitigation of issues raised in the
2013 Federal Action and that the counter-complaint was factually deficient.

F10 ‘The circuit court granted Wells Fargo's motion to dismiss the counter-complaint, with
prejudice.

G i

Torres then filed an appeal. which was assigned case number 1-16-3424, and asked the
circuit court to stay the forectosure action pending the appeal. The circuit court, however, denied
the stay: the appeilate court dismissed the appeal on March 2, 2017, as a premature appeal due to
alack of Rule 304(a) language (1t Sup. Ct. R. 304(a) (eff. Feb. 26, 2010) (regarciing appeals from

final judgments that do not dispose of the entire proceeding)); and the supreme court denied

the first oFTorre;’\..c, five appeals.
F12 Durinér this time frame, as the foreclosure action continued, the circuit court denied
Torres’s amended motion to dismiss Wells Fargo’s complaint. In that amended motion, Totres had
reiterated many of the arguments that had already been rejected on the basis of res judicata, such
as that the foreclosure was based on forged documents and that Wells Fargo violated numerous

common laws, federal acts, and l{linois statutes regarding race, ethnicity, and consumer rights. The

cireuit court entered the order with prejudice. Torres appealed the order. This second appeal was

docketed as case number 1-17-0521, however. it was dismissed for lack of jurisdiction by the

a

appellate court on June 7,2017.

§13

Wells Fargo next filed a motion for summary judgment and a motion for Judgment of
foreclosure and sale. In the summary judgment motion, Wells Fargo pointed out that Torres’s

-5-
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answer did not create a material question of fact because Torres did not dispute that the morigags
was superior to Torres's interest in the property. and Torres offered mere denials rather than proof
of timely payments. Wells Fargo tendered an affidavit from bank personnel indicating that Wells
Fargo had obtained the promissory note at issue through a bank merger and indorsement and also
provided business records showing that Torres stopped making payments on the note and owed a
batarice of $305,629. Wells Fargo also filed “Merger Documents™ consisting of correspondence

and records it obtained from the United States Department of Treasury showing that World

Savings had changed its name to Wachovia and that Wachovia had subsequenily merged with and

into Wells Fargo.

' 514 ‘;:"Torr-es, filed a cqc_-)‘r_nbined'j,rg:spoqsg to Weil_s-Ez{rgq’sxtmotio_ns: for summary judgment a_nd
foreclosure. Tarres once again -.repeated'many of the pric;r arguments, including: that Torres
"NEVER had a mortgage with Wells Fargo;” that “[njo mortgage exists,” because “Torres and
World Savings settled by Release *** (in] 2004,” but the promissory note was nonetheless “paid
for in fully” that res judicata barred Wells Fargo’s foreclosure action because Torres had
voluntarily disrﬁissed her 2013 Federal Action; that Wells Fargo “lacks standing to file the
 fabricated foreclosure [because it is] not the holder of any original nofe. fand] is a-mortgage
servicer:” that the foreclosure is “based on fraud, forgery(ies). fabricated note(s);” that Wells Fargo
violated various state and federal statutes: and that Torres was targeted for Fareclosure by Wells
Fargo because of race and ethnicity.

T15  Torres also filed a 43-page “Motion for Declaratory Judgment And/Or Te Transfer Case
To Federal Court For Jury Trial. Dismiss Wells Fargo’s Fabricated. Fraudulent Foreclosure

Complaint. Vacate Dismissal of Counter-Complaint & Grant Leave to Amend.” Torres made the

-6 -
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same arguments that had been raised in numerous previous fllings, such as thar Wells Fargo
fabricated the m ortgage and note; that there was no martgage due to the alleged 2004 release; and
that Torres was targeted for foreclosure due to race and ethnicity.

116 Wells Fargo replizd in support of its motion for summary judgment that Torres had fajled
to provide a counter-affidavit refuting thelbank’s allegations and that all of Torres’s renewed
arguments (e.¢.. forgery, release, targeting on the basis of race and ethnicity. etc.) were barred by
res judicata due to the 2013 Federal Action.

$ 17  Torres filed a supplemental response repeating the same arguments of forgery, release,
targeting. etc.

% 18 After a hearing on Feb[uan 26 2018. the circuit court entered summary judgment and a
judgment of ‘fone‘.losure and sale in favor ;)F \.\ellts Fargo. found that Tone"s owed $309 719. and
denied Torres’s *Motion for Declaratory Judgment.”
§ 19 The next day, February 27, 2018. Torres appealed those orders. Tortes's third appeal was
docketed as case 1-18-0438, but dismissed by the appellate court for want of jurisdiction on April
5,2018.
§20  Nearly a year after the jﬁdgmen’t of foreclosure. a judicial sale of the property to the hi ghest
bidder was conducted on January 4, 2019. On fanuary 7, 2019, the highest bidder, MR Capital
Group LLC (MR Capital), filed 2 motion to intervene in the proceedings and for the court to
approve the report of sale and distribution.
21 On January 15, 2019, Torres filed a motion to deny MR Capital’s motion and to “transfer
to federal court.” {a this motion. Torres once again reiterated the previously-raised arguments,

including that “Wells Fargo *** fraudulently fabricated the mortgage and foreclosure to obtain a
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summary judgment by (D) theft, forgery fand the creation of fake accounts in Torres™s name(s)i:
and the “Property is PAID IN FULL.™ Continuing in this vein, Torres added that the recent judicial
sale was a “sham and fraud.” Torres also contended the case should be transferred to the U S,
District Court for the Northern District of [llinois and consolidated there with case number {:19-
cv-112. a new federal case in which Torres was suing MR Capital and Wells Fargo over the
fareclosure (the “2019 Federal Action™).
%22 OnFebruary 7. 2019, MR Capital withdrew its motion, Wells Fargo filed its own motion
to confirm the judicial sale, the court denied Torres’s motion to transfer the matter to federaf court,
and the court continued the case to February 19, 2019, for presentation of Wells Fargo’s motion.
On February 19. 2019, the circuit court granted- Wells Fargo's motion and issued an order
"c_.oq'lﬁrm.ihg the sale and giying Ton:c:_s 30 days tow'ac_ate,tlie pl‘gp(;‘z-ty'. .
f23 1;E1e ne;{ ‘day’, Torres filed a fourth appzal, which was assigned case number |- I-9-0338.
%24 While the fourth appeal was pending, Torres retained legal counsel and filed documents in
the circuit court. The first document, filed on April 8, 2019, asked the circuit court to “Vacate the
2.19.19 Order of Possession issued by this Court for iack of jurisdiction due in part to a bad deed.”
The second document, filed on April 9.2019. asked the circuit court to vacate all of its orders and
enter judgment in Tou'e's'us favor on grounds that th‘e‘r(e were “releases for both the 2004 and 2007
alleged loans.”
%25 On Abri! 19,2019, Torres tiled a motion pro se inthe appellate court to withdraw the fourth
appeal. The husband and wife informed the appellate court that they had retained an atiomey who
filed documents on their behalf in the circuit court and that they “obtained new evidence™ they

discovered after the order confirming sale had been entered on February 19, 2019. On May 2.
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2019. the appellate court construed the motion as a motion to stay. stayed the appeal uniil August
1. 2019, thus giving Torres time to resolve the post-judgment documents the lawyer had filed in
trial court, and ordered Torres to file a status report on or before July 29, 2019.

126 In the trial court, Wells Fargo filed a motion to dismiss Torres’s April filings, arguing in
part that the only avenue to attack a final judgment after 30 days in the trial court was through a
section 2-1401 petition. Torres's two April filings did not attempt to meet the necessary elements
of that type of petition, and Torres was tmpermissibly attempting to relitigate the foreclosure
action. Torres did not respond to Wells Fargo’s motion and instead filed a motion fot substitution
of judge, for cause. When the matter was called for hearing on July 22. 2019. Torres's attorney
stated that he did not £ ;pond to the'motion fo dismiss because® [r]ebponae; 'ue optional” and that |
he had filed the motion for substitution of judge “for prophylactic reasons.” “without intend{ing]
to carry it through.” Counsel denied that he knowingly filed a frivolous motion. but acknowledged
that he had not given notice of the presentment of the motion for substitution. The court declined
to hear a motion which had not been noticed, considered the arguments cégarding Wells Fargo’s
motion, and granted the motton to dismiss Tortres’s section 2-1401 petition, with ple_)leILe

$27 Torr es returned to the appelhte courton July 29,2019 where the fourth appeal was pendmo

and filed a pro se motion to extend the stay of appeal that was to expire on August |, 2019, on

grounds that there was a motion pending in the circuit court. The next day. Wells Fargo filed a

written response, factually indicating that there was nothing pending in the trial court. On August
L. 2019, the appellate court denied Torres's motion to extend the stay and reinstated the appeal.

§28  That same day. August |, 201 9, Torres sought the appellate court’s reconsideration and to
reinstate the stay of the fourth appeal. Torres provided an affidavit reiterating the same arguments

-9



I-19-1718

@
©
o
=
3
J
7
-
3
&
W
)
P
5
o
=4
i
%]
[}
puct

il court, including that “neither Rosee Torres nor
Noet Torres have ever applied for or have a Loan or mortgage with Wells Fargo;” that despite the
contention of never having had a loan or mortgage, the mortgage is “PAID IN FULL. NO
MORTGAGE:" that the judicial sale was “rigged:” that Wells Fargo told Torres that the bank
“own[s] the courts in Cook County. particularly Chancery AND the judge handling the foreclosure
at issue;” and that Wells Fargo made threats of arson, arrest. and deportation, as “land awnership
is for Americans.” On August 7. 2019, the appellate court denied Torres's motionl for
reconsideration of an additional ;ta)-' of the appeal.
$29  On August 13, 2019, Torres motioned to dismiss the fourth appeal “without prejudice.”
because “{tlhe Appeal Records at this time is [5ic)] »\holi\ inadequate, in total dlsam» and in
total disorélv{e‘t and ‘this casé is pundmu in the Cucmt C,omt of Cook County.” In respohse, Wells
Fargo argued th’lf the appeliate court should treat Torres's |en*=\x°c! motion to dismiss the fourth
appeal as a motion to dismiss. instead of sua sponte treating it as a motion to stay: and Wells Fargo
reiterated that there was nothing pending in the circuit court.
130 This court granted Torres’s motion to dismiss and dismissed the fourth appeal on August
19.2019. The mandate tssued on October 19, 2019
i! 3t On August 20, 20[9 Torres appealed for the fifth time. seeking review of onl» the circuit
court’s July 22, 2019 dismissal of the section 2-1401 petition. This is the current appeal. {n the
appellate brief. Torres seeks relief that goes far beyond the trial court’s granting of Wells Far 20's

motion to dismiss Torres's section 2- 1401 petition. Torres requests:

“Relief from Chancery denial of Section 2-1401 Motion on July 22, 2019. fraudulent

summary judgment and rigged sale of property based on fraud, 1D theft. forgeries, altering
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blank  World Savings form to create [5-17 fake. unauthorized foans/mor tgage

:

discrimination (race, A fro-American; ethnicity-Hispanic; gender. female: age-elderly and
disabled), incorrect/non-titleholder named; harassment and intimidate on (arson. eviction,
arrest, deportation); damages.”
Despite presenting an opening brief that contains 44-pages of argument. Torres mentions
th‘e section 2-1401 proceeding only briefly before returning to arguments that were previously
raised in the underlying foreclosure case. With respect to the section 2-1401 petition, appellant
Torres argues that at the hearing on July 22, 2019, the circuit court accepted Wells Fargo's “oral
testimony *** gyer written evidence and uncontested affidavits, and despite the fact that Wells
Fargo could not produce any recorded contract, lien assignment, endorsement or atlonge from its
“predecessors HEE nd thc,le are none in.the Records.”
V"gi' 33 -- Wells Fargo res_ponds that the only order on appea! is the order denying the section 2- 401
petition, and that Torres is barred from directly challenging the underlying foreclosure.
34  Tores replics that Wells Férgo has made nany false and incorrect statements to this
appellate court. Torres contends that even though this is an appeal from the dismissal of Torres's
sect;on -1401 petition, this court can reverse the under lvmajudoment of foreclosure.
35 \:\e agree with Wells Fargo that the scope of our review must be limited to the section 2-
1401 proceeding that was the basis for Torres's current appeal and that we do not have authority
to disturb the trial court orders that were entered in the prior action. the Foreclosure action. We
reach this conclusion because Torres voluntarily dismissed the Fourth appeal, which was a timely
appeal from a final and appealable judgment of the trial court. The foreclosure judgment had been
entered on February 26. 2018, the Judicial sale of the property occurred on January 4. 2019. and
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the sale was approved on Fe ebruary 19.2019. A judgment ordering the foreclosure of a mortgag
is final and appealable once the court enters orders approving the sale and directing the distribution.

In re Marriage of Verdung. 126 (11 2¢

Lln
wn

35,535 N.E.2d 818, 824 (1989). Thus, on February
£9. 2019, when the circuit court approved the judicial sale and ordered the distribution. Torres
could appeal the foreclosure judgment. Tarres filed the fourth appeal the very next day, on
February 20, 2019. No other matters were pending in the trial court when Torres filed the fourth
appeal on February 20, 2019. Torres's fourth appeal was, therefore, an effective appeal from a
judgment order. Torres, however, twice asked to dismiss the 'de“th appeal
This court treated Torres's first motion to dismiss the appeal as a motion to stay the appeal, but
accepted TO:IQS econd mot:on as-a motion to dismiss 'md on- '\uuu:t {9, 7019 granted l'mtu ;
request. W hen Torres did not filz a petmor for rehearing within 2l davs the dismissal ordel ‘.
became final and the appellate court lost jurisdiction to consider an appeal from the foreclosure
order. Woodson v. Chicago Board of Education, 154 111, 2d 391,397,609 N.E.2d 318, 321 (i993):
. S. Ct. R. 367 (eff. Nov. 1, 2017) (indicating an appeliate court loses jurisdiction of an appeal if
no petition for rehearing is filed within 21 days of the appellate court’s | udgmentj. i other \\:01'ds.
'by dismissing the .appeal from the final Jjudgment order in the underlying foreclosure, Torres
forfeited the right to our review of the trial court orders issued in the foreclosure action.

136 Accordingly, our review is limited to the section 2-1401 proceeding. Torres chose to pursue
further relief in the trial court with the assistance of counsel who filed documents in the trial court
on April 8 and 9, 2019. Section 2-140] “authorizes a party to seek relief [rom a final Jjudgment,
such as a default judgment, when brought more than 30 days after judgment has been entered.”
Sarkissian v. Chicago Board. of Education. 201 111. 2d 95, 102. 776 N.E.2d 195. 200 (2002) {citing
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Smith v. diroom, |14 [li. 2d 209. 499 N.E.2d 1381 (1986); 735 ILCS 32-1401(a) (West 2000)). A
section 2-1401 petition, however. presents “a new proceeding, not a continuation of the old one.”
Sarkissian. 201 1t} 2d at 102, 776 N.E.2d at 200. A section 2-1401 proceeding is “separate from
the proceeding in which the judgment was rendered.” Krol v. Wincek. 258 i, App. 3d 706. 708.
630 N.E.2d 1021, 1023 (1994); Niemerg v. Bonelli. 344 11|, App. 3d 459, 464, 800 N.E.2d 86, 89-
90 (2003) (“although a section 2-1401 petition must be filed in the same proceeding in which the
juc_igment sought to be vacated was entered. it is not a continuation thereof but s a new
proceeding.™). “A section 2-1401 petition is addressed ta the equitable powers of the trial court
and allows a party to bring before the court matters unknown to the party and the court at the time
of the judgment which would have precluded its entry. (Internal citations omitted.) Krol, 258 11|
App. 3d at 708, 630 N.E.2d ac 1023.
‘537 Like any cloﬂx;p!ain-t, ;‘11;: section 2-1401 petitic.m frust be ;egally sufficient in aFﬁr'mativel)-'
setting forth specific allegations supporting the petitioner’s right to relief. diroom, {14 Ul. 2d ar
220-21, 499 NLF.2d at 1386. More specifically, a factually sufficient petition is onc that includes
allegations of'(l) a meritorious defense or claim in the original action and the petitioner’s due
diligence in both (2) presenting the claim or defense and (3) filing the section 2-1401 petition.
Airooin, 114 111, 2d at 220-21, 499'N.E.2d at 1386, Like complaint, the petition may be challenged
by a motion to dismiss for its failure to state a cause of action or if. on its face, it shows that the
petitioner is not entitled to relief. Ostendorf v. International Harvester- Co.. 89 Ill. 2d 273, 279-30,
433 N.E2d 253, 256 (1982). A section 2-1401 petition is the ﬁli'ng of new action “and it is
necessary, as in any civil case. that the petitioner allege and prove a right to the relief smight.-”

Brockmeyer v. Duncan. 18 I}, 2d 502, 505, 165 N.E.2d 294. 296 (1960) (discussing section 2-
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t401 as it was previously numbsred, section 72). “Where the [section Z-1401] petition fails to state
a cause of action or shows on its face that the petitioner is not entitled to the relief sought. it is
subject to a motion to dismiss.” Brockmeyer. 18 111, 2d at 505. 165 N.E.2d at 296.

%38 Torres's section 2-1401 petition consisted of one document that Torres's attorney filed on
Aprit 8, 2019. end an additional document that Torres's attorney filed on April 9, 2019, We will
address these in turn because they present two separate arguments.

§ 39 Inthe April 8th document. it was argued that the trial court had retroactively lost subject
maiter jurisdiction and must void the Judicial deed to the highest bidder. The April 8th document
was entitled “VERIFIED MOTION TO VACATE 2.19.19 ORDER OF POSSESSION AND TO

VOID4.3.19 [jUDlCIAL} DEED FOR LACKOF SUBIECT \/lAT TER JURISDIC FlO\' Unciel

. thlz title, it was alfeoed that tlu 2.19.19 Ondu of POSSEaS[Oﬂ is iny "illd on its face,” becquse 1fter

the foreclosure judgment was entered in 2018. there had a been a judicial sale of the property in
2019. and a deed was issuad in 2019 to the highest bidder, but Torres’s new atiorney could not
find the name of that highest bidder in April 2019 “at the [llinois Secretary of State nor on Google.”

Torres argued this rendered the deed issued to that highest bidder and recorded on April 3. 2019

to be “invalid on its face and ineffective to transfer anything, and the 2.19.19 order void for the .

same reason.” There was no citation to authority indicating that counsels inability to find 2 name
in a database was reason to doubt the trial court's subject matter jurisdiction on a prioc date.
Torres’s April 8th filing did not present the type of argument that is authorized by section 2-1401.
“The purpose of a section 2-1401 petition is to bring before the trial court facts not appearing in
the record which. if known to the trial court af the time Judgment was entered. would have
prevented the judgment.” (Emphasis added.) Blutcher v. EHS Trinity Hosp., 321 [ll. App. 3d {31,
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[35-36. 746 N.E.2d 863, 868 (2001): Krof. 238 Ul App. 3d at 708, 630 N.E.2d at 1023. 15 2018.
the trial court entered a foreclosure Judgment and ordered the sale of real property, based on
records indicating Torres had not paid a debt she owed to Wells Fargo for a loan she obtained in
2007. The trial court later confirmed the sale of that property to the highest bidder. Torres argued
m the April 8th filing that if thq trial court had known. when it confirmed the sale that her
subsequent attorney would have difficulty locating information about the highest bidder. then the
trial court would not have confirmed the sale. This is not a defense, let alone a meritorious defense,
to the order confirming the sale. nor is it a defense, let alone a meritorious defense. to the
foreclosure judgment and the order to sell the property. Torres did not attempt to satisfy the first
. o[’tbg@hrm essent‘iai_prﬁan of asection 2- 1401 petitidn We-need-not addres: the moothel prongs.
The Apul 8th document is not gtounds for us to find that the trial court erred in granting Well
Fargo’s motion to dismiss Torres’s section 2-1401 petition as deficient.

$40  The April 9th document did not concern an attorney’s search into the name of the highest
bidder. Instead, it concerned a one-page document that Torres argued released the debt at iSsue.
However, the April 9th document does not indicate that Torres was duly dl[loent in piesentmo this
alleged release. The release that w as tendered on April 9th is not the same release that Torres had
filed and argued in the earlier proceedings. This was a new document submitted for the first time
on April 9th. ~Due diligence requires the section 2-1401 petitioner to have a reasonable excuse for
failing to act within an appropriate time.” 4iroom, 114 111, 2d at 222, 499 N.E.2d at 1386. Thus,
the petitioner must show that the “failure to defend against the [underlying] lawsuit was the result
of an excusable mistake and that under the circumstances he acted reasonably, and not negligently,

when he failed to initially resist the {underlying] judgment.” 4iroom, 114 [1]. 2d at 222,499N.E.2d
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: at 1386. Torres did not\attempt to make this showing to the trial court. Torres’s April Oth filing
stated in its entirety:
“VERIFIED MOTION TO ENTER JUDGEMENT IN FAVOR OFDEFENDANTS AND
VACATE ALL ORDERS FOR LACK OF SUBJECT MATTER JURISDICTION
NOW COMES DEFENDAN;FS, by and through Defendants’ undersigned Counsel.

and respectful_ly _.MOVE this Court to DISMISS this matter for lack of jurisdiction due,

which this matter appears o be based’. and state in support that the attached release (Exh.
t) divested and divests this Court of legal and equitable jurisdiction as the claim, if valid,
was sa;isﬁed prior to fiting of this‘.laww.it,

-\;.\;hel'é'f;i“,l the Deed of Reﬂco.rd bemg inv;ali‘d on its faée a_.ncl'ineffe-ctive to transfer
anything-_. and the 2.19.19 Order void for the same reason, and this Court having no original

or other jurisdiction as a result of the atiached release of the toan(s) sued on. Defendants

MOVE the Court to:
A. Vacate the 2.19.19 Order;
B.-Void the deed recorded 4.3.19:

C. Vacate All other Orders Against Defendants:

' Torres incorrectly stated that the foreclosure action Wells Fargo filed in 2016 was based on
separate loans that Torres obtained in 2004 and 2007. As we summarized at the outset of this order,
the foreclosure complaint instead indicates that Torres had defaulted on a foan she obtained on
February 7, 2007. The foreclosure complaint specified that her husband Noel was a “non-
borrowing spouse™ who had joined the 2007 security insteument “for the sole purpose of ***
waiving any current or potential interest in the Property™ and that he was being named as a co-
defendant in order to terminate any homestead rights he had in the real estate. A release regarding
2 2004 loan would have no bearing on Torres’s 2007 loan.
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D. Enter Judgement in Favor of Detendant Torres's

E. Grant leave to file a motion for sanctions and attorneys fees.

F. If this Court will not grant that relief, undersigned respectfully requests a finding

that the denial is appealable as if a final order in the case.”

G401 Torres gave no indication, whatsoever, that the release attached to the April 9th filing could
not have been presented earlier in proceedings and that Torres's failure to present it earlier “was
the result of an excusable mistake and that under the circumstances [Torres] acted reasonab! fy.and
not negligently, when [Torres| failed to tnitially resist the (underlying] judgment.” Airoom, |14
fif. 2d at 222, 499 N.E2d at 1386. The attached release bears the date of April 12, 2007, the
foreclosure pr oceedings were filed an Aprif 25,201 6. and thus, the purported release was available
throughout the fOl’EC_!OSLH"E_,‘ _eiption-;'_The recorcf indicates. the meletlwne fome»losuze action. !aatecl'.
nearly ;-i;;'ee ﬁ'eérs and that Torres was »\ell versed in the proceduus for filing and pi‘essnting
documents to the court, Because there was no explanation for why Torres did not present the new
release prior to the Final Judgment entered on February 19, 2019, we find that lorres tailed to
establish due diligence in presenting a meritorious defense.
$42  Wealso find that even when the April 8th 1nd /-\pnl 9th theories are consndeled together,
Tou‘es failed to presenta suﬁwlent section 2-1401 petition. \Iothmc that Torres filed or argued in
April 2019 indicates that the trial court erred in granting Wells Fargo’s motion to dismiss.
§43  We next consider the crossmotions for sanctions, beginning with the first that was filed,
the Wells Fargo motion,
G444 Wells Fargo seeks sanctions for the motion Torres filed January 8, 2019, asking that we set

aside our routine order dated December 30.2019 granting Wells Fargo’s motion for an extension
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of time to file its appellate brief, even though Torres did not oppose the motion when it was first
filed. Wells Fargo argues that it is apparent Torres filed the motion to reconsider the briefing
schedule for the improper purpose of causing delay, harassment, or needless expense to Wells
Fargo. Wells Fargo argues that Torres has “made meritless filing after meritless ﬂling in a bad-
faith attempt to forestall the foreclosure and attendant eviction” and that the motion was just “the
latest in a fong line of vexatious, inflammatory, and frivolous filings in this case.”

§45  Wells Fargo points to numerous a llegations in the motion which Wells Fa ‘g contends are
blatantly faise and made in bad faith. For instance. Torres included the previous allegations, which
lacked any factual support, that the foreclosure action was part of a discriminatory campaign
targeting tlk most vu!nenble of society based on race, to[ou ethnmtv ancl a[>0 qender and ‘
disability. Welis Faroo conténds anotherl f’ltllse and unmpported alievatlon s that the foreclosure

action was based on forged documents. Wells Fargo emphasizes that the aliegations of forgery are

not aew for Torres, as they en mployed the same tactic in ancther fore

closure case over 20 years
ago. In 1983, Torres obtained a $100,00¢ small business loan from the Small Business
Administeation (“SBA™). United States for and on Behalf of the Small Business Admin. v Torres,
142 F.3d 9 7 964 (7th Cir. 1998). over ru[ed on other grounds in Hzl[ v. Tangherlini, 724 F 3d
965 (7th Cir. 7013) The SBA foan was secured by a mortgage and Torres defaulted on the loan.
Torres. 142 F.3d at 964. In the foreclosure proceeding, Torres alleged that the SBA had forged
signatures on a mortgage document. Torres, 142 F.3d at 968. The federal district court, relying in
part on an E;Fﬁciavit from a forensic document expert. concluded no-forgery had occurred, and the

Seventh Circuit affirmed. Torres, 142 F.3d at 968. The Seventh Circuit also affirmed the district

court’s findings that Torres had committed civil centempt by “attempt{ing] to deceive the court”
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through the “introduction of fraudulent documents and testimony™ (Torres. 142 F.3d al 964},

which the Seventh Circuit characterized as “blatant and most disingenuous™ (Zorres, 142 F.3d at

965. n6). Wells Fargo also cites other false and unsupported atlegations. which Torres has repeated

during the litigation, including that Well Fargo informed Torres that it “ewn(s] the courts and the

Clerk’s office;” Wells Fargo committed “theft of Rosee Torres IRA retirement account.” Wells

Fargo threatened Torres with arson. arrest, imprisonment, and deportation. Torres never had a

mortgage with Wells Fargo. and the mortgage loan was paid in full.

§46 linois Supreme Court Rule 375(b) states that when an appeal or “other action” is “not

taken in good faith. for an Improper purpose, such as to harass or to cause unnecessary delay or

needless increase in the cost of litigation,” the court ma} 1mp05c, an” dppnopmte sanctlon wluch

‘may mclude ‘ari order to pav to the othei paity ot pentte:, chmacres or “the tea:onclble costs of ‘

the appeal or other action.” Iif. . Ct. R 375(b) (eff. Feb. 1, l994). An appeal or “other action

frivolous when “it is not reasonably well grounded in fact and not warranted by existing law or a

good-faith argument for the extension, modification, or reversal of existing law.” IIl. S. Ct. R,

375(b) (eff. Feb. 1, [994). An appeal or “other action™ will be “deemed to have been taken or

prosecuted for an improper purpose where the primary purpose of the appeal or other action s to .

delay, harass, or cause needleés expense.” 1. S. Ct. R. 375(b) (eff. Feb. I, [994). The fact that a

party is pro se does not excuse compliance with Rule 375(b). See Wittekind v. Rusk, 253 111, App.

3d 577,582-83. 625 N.E.2d 427.429-30 (1993) (imposing sanctions for frivolous appeal on a pro

se party for bringing an appeal that was not “well grounded in fact or warranted by existing law™);

see also Parkway Bank & Trust Co. v Korzen, 2013 IL App (Ist) 1303 80. § 87.2 N.E3d 1052

(“Sanctions may be awarded against pro se litigants under sufficiently egregious circumstances.”).
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Y47 Our review of the record supparts Wells F“l‘éO s contention that Torres’s request to
reconsider the briefing schedule was not WJI grounded in fact. The allegations of forgery
discrimination. “own[ing] the courts.” and threatening violence. arson, and deportation are totally
unsupported and speciou;. Torres has never provided any evidence beyond self-serving statements
thatany of this misconduct actually occurred. Torres's motion to reconsider was also not warranted
by existing law or good faith argument for the extension, modification, or reversal of existing law.
Torres cited no authority that would warrant our reconsideration of

] briefing schedule.

§48  We agree with Wells Fargo that Torres filed the motion for an tmproper purpose of

delaying. harassing, or causing needless expense to Wells Fargo. “Frivolous litigation wastes time.

mone) and ICSOLI[CCb th'i‘ could be better spent 1dd1es»m g potentially mentonou: claims. filed by

‘ _ood faith litigants ™ /ohmom Willicms. 2016 [ App (3d) 150824, % 10. 60 N.E.3d 134 (citation
omitted).

T49  We grant Wells Fargo’s motion to sanction Torres. Within 21 days of this order, Wells
Fargo shall submit a fee petition detailing the amount it spent responding to Torres’s frivolous
motion (0 reconsider the order granting Wells Fargo additiorm_l,,ti_me_ to file its appellate brief.
Within 21 dafs of that filing. Torres may submit a response regarding Wells Fargo’s fee petition.
T30 Torres’s request for sanctions relies on the same unfounded and inflammatory allegations
that Wells Fargo “continuefs] an on-going misconduct of exploitation, threats. blackmail and
extortion in their attempt to steal *** property through their racially and ethnically discriminatory
policies and practices.” We find Torres's motion for sanctions itself to be frivolous. We deny
Torres’s request for sanctions without further comment.
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50 In conclusion, we affiem the trial court’s

denial of Torres's section 2-1401 petition. grant
Wells Fargo’s motion to sanction Torres. and deny Torres's motion to sanction Wells Fargo.
952 Affirmed: Wells Fargo’s motion taken with case granted: Torres’s motion taken with the

case denied.
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Atty. No.: 48928

IN THE CIRCUIT COURT OF COOK COUNTY, ILLINOIS
COUNTY DEPARTMENT - CHANCERY DIVISION

Wells Fargo Bank, N.A.
Plaintiff,

Vs,

Rosee Torres; Noel Torres

~ Defendants.

Case No. 2016-CH-05738

3546 West Beach Avenue, Chicago, IL
60651

Judge William B. Sulhvan
Cal 60 .

ORDER OF SUMMARY JU DGMENT

This cause, coming to be heard on the Plaintiffs Motion for Summary Judgment against

Defendants:

Rosee Torres
Noel Torres

Due notice. havmg been given and the Court being fully advised in the prermses the Court ﬁnds

that no material issue of fact has been raised;

IT IS HEREBY ORDERED that Summary Judgment is granted in favor of the Plaintiff

and against Defendants:

Rosee Torres
Noel Torres

Joel A. Knosher

Manley Deas Kochalski LLC

One East Wacker, Suite 1250

Chicago, IL 60601

Phone: 312-651-6700; Fax: 614-220-5613

Atty. No.: 48928

Email: MDKIllinoisFilings@marleydeas.com

16-008824_AMS7
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Wells Fargo Bank, N.A,
Plaintiff,

vs.

Rosee Torres; Noel Torres

Defendants,

Ai‘ty, No.;

48928

IN THE CIRCUIT COURT OF COOK COUNTY, ILLINOIS
COUNTY DEPARTMENT -~ CHANCERY DIVISION

3546 West Beach Avenue, Chicago, IL

1
Case No. 2016-CH-05738 -
60651

Judge William B. Sullivan

e - JUDGMENT FOR FORECLOSURE AND SALE -

2.

the following:
Plaintiff:

Costs of Suit;
Attorneys' Fees:

a) TOTAL

16-008824 AMS7

THIS CAUSE éominé to be heard upon Motion for Judgment of Foreclosure of Plaintiff

Wells Fargo Bank, N.A. ("Plaintiff"). 1t is hereby ordered:
the material allegations of the Compl

Principal, Advances, and other amounts due

Cal 60

L. The Court has jurisdiction over the parties and the subject matter.

That Plaintiff is a person entitled to enforce the note, mortgage and indebtedness, and al]

\
|
|
aint are true and proven. By virtue of the mortgage,
and the evidences of indebtedness secured thereby alleged in the Complaint, there is due
* to the Plaintiff, and it has a valid subsisting lien on t |

he property described heretnafter for

$236,009.73

Interest from April 1, 2013 to July 18, 2017: $69,618.56

$2,750.00

\
|
$1.340.65 |
$309,719.34 ‘
\
\
|



b) For such advances made in order to protect the lien of the judgment and preserve
the real estate, such as, but not limited to: property Inspections, real estate taxes or
assessments, property maintenance, and insurance premiums incurred by the
Plaintiff and not included in the J udgment and which is paid prior to the Judicial
sale; that any such item expended shall become so much additional indebtedness
secured by the judgment lien and bear interest from date of the advance at the
Judgment rate of interest.

a) The Court specifically finds that service of process in each in each instance was

' properly made. The date when the last of the owners of the equity of redemption
were served with summons or by publication was April 28,2016 and the statutory
right to reinstate, pursuant to Section 5/15 - 1602, has or will expire 90 days after
last service date.

b) The statutory rights of redemption, pursuant to Section 5/15 — 1603, shall expire
on May 26, 2018, unless shortened by further Order of Court.

That under the provisions of said morigage, the costs of foreclosure_andreasonable
altorneys fees are an additional indebtedness for whick the Plaintiff should be reifmbursed

and that such expenses and reasonable attorneys fees are hereby allowed to the Plaintiff.

That the Mortgage described in the Complaint and hereby foreclosed appears of record in
the Office of the Recorder or Registrar of Deeds, Cook County, Itlinois, as Document
Number 0705417094, and the property herein referred to and directed to be sold 1s
described as follows: .

LOT 30 IN BLOCK 6 IN VAN SCHAAK & HERRICKS SUBDIVISION OF THE
NORTHWEST 1/4 OF THE NORTHEAST 1/4 OF SECTION 2, TOWNSHIP 39
NORTH, RANGE 13, EAST OF THE THIRD PRINCIPAL MERIDIAN, IN COOK.
COUNTY, ILLINOIS.. I ‘ :

Commonly known as 3546 WEST BEACH AVENUE, CHICAGO, IL 60651
Permanent Index No. 16-02-208-03 0-0000

That the rights and interests of all of the following Defendants to this cause in and to the
property hereinbefore described, are inferior to the lien of Plaintiff: Noel Torres.

The Court further finds that the Defendant, Noel Torres, has a lien by virtue of having
signed the mortgage to waive homestead rights, that the lien of the Defendant, Noel
Torres, is a good and subsisting lien and is subordinate and inferior to the lien of the
Plaintiff herein.

That the original note and the original mortgage or Affidavit of Documents have been
offered in evidence and exhibited in open Court, and Plaintiff is hereby given leave to
withdraw, if any, the original note and the original mortgage and in lieu thereof substitute
true and correct copies therefore which are attached to the Complaint filed herein.

16-008824 AMS7



10.

1L

12.

13.

14.

15.

Plaintiff has been compelled to employ and retain attorneys to prepare and file the
Complaint and to represent and advise the Plaintiffin the foreclosure of the mortgage,
and the Defendant has and will thereby become liable for the usual, reasonable and
customary fees of the atforneys in that behalf,

The Plaintiff has been compelled and will be compelled after entry of this judgment, to
advance, various sums of money in payment of costs, fees, expenses and disbursements
incurred in connection with the foreclosure, including, without limiting the generality of
the foregoing, filing fees, service of process fees, copying charges, stenographer's fees,
witness fees, costs of publication, costs of procuring and preparing documentary evidence
and costs of procuring abstracts of title, foreclosure minutes and a title insurance policy,
costs of sale, etc. Under the terms of the mortgage, all such advances, costs, attorneys'
fees and other fees, expenses and disbursements are made a lien upon the mortgaged real
estate and the Plaintiff is entitled to recover all such advances, costs, attorneys' fees,
expenses and disbursements, together with interest on all advances at the Judgment rate
of interest, from the date on which such advances are made.

In order to.protect the lien of the mortgage; it may or has become necessary for Plaintiff .-

" to pay taxes and assessmients which have been or may be levied upon the mortgaged real

estate, and/or in order to protect and preserve the mortgage real estate, it has or may also
become necessary for the Plaintiff to pay fire and other hazard insurance premiums on the
real estate or to make such repairs to the real estate as may reasonably be deemed
necessary for the proper preservation thereof, Under the terms of the mortgage, any
money so paid or expended has or will become an additional indebtedness secured by the

‘mortgage and will bear interest from the date such monies are advanced at the judgment

rate of interest.

The allegations of Plaintiff's Complaint are true substantially as set forth, and the equities
in the cause are with Plaintiff, and Plaintiff is entitled to the relief prayed for in the
Complaint including foreclosure of said mortgage upon the real estate described therein
in the amount of the Total Balance Due, as found above, together with interest thereon at
the statutory judgment rate after the eniry of this judgment and additional advances,
expenses, and Court costs, including publication costs and expenses of sale.

Said real estate is free and clear of all liens and encumbrances that have been named
herein, except unpaid general real estate taxes for the present or past years and thereafter
and special assessments, if any, subject to any Defendants right of redemption.

Plaintiff's mortgage is prior and superior to all other mortgages, claims of interests and
liens upon said real estate that have been named herein, except for real estate taxes and
special assessments, if any, that have been named herein.

The sum of attorney fees allowed herein as stated above is the fair, reasonable and proper
fee to be allowed to Plaintiff as attorney's fees in this proceeding in accordance with the
terms of the note and mortgage given to Plaintiff by said Defendants, which should be
added to and become a part of the indebtedness due to Plaintiff,

16-008824 AMS7




IT IS THEREFORE ORDERED AND DECREED BY THIS COURT AS FOLLOWS:

L.

REQUEST FOR FORECLOSURE: An accounting has been taken under the direction of
the Court of the amounts due and owing to the Plaintiff as declared herein.

a)

b)

d)'

€)

The Defendants are ordered to pay to the Plaintiff before expiration of any
redemption period (or, if no redemption period, within seven days after the date of
this judgment) whatever sums may appear to be due upon the taking of such
account, together with attorneys' fees, costs, advances, and expenses of the
proceedings (to the extent provided in the mortgage or by law).

In default of such payment in accordance with this judgment, the mortgaged real
estate shall be sold as directed by the Court, to satisfy the amount due to the
Plaintiff as set forth in this judgment, to gether with the interest advances, and
expenses incurred after judgment at the statutory judgment rate from the date of
the judgment.

In the event the Plaintiffis a purchaser of the mortgaged real estate at such sale,
the Plaintiff may offset against the purchase price of such real estate the amount

.-, due under the judgment for foreclosure and order confitming the sale.

In the event of such sale, and the failure of the person entitled thereto to redeem
prior to such sale pursuant to statutory provisions, the Defendants made parties to
the foreclosure in accordance with statutory provisions and all persons claiming
by, through or under them, and each and any and all of them, shall be forever
barred and foreclosed of any right, title, interest, claim, lien or right to redeem in
and to the mortgaged real estate.

If no redemption is made prior to such sale, a deed shall be issued to the purchaser
at sale according to Jaw. - -

SALE OF THE PREMISES: The premises hereinabove described, covered by the

security foreclosed in this action, shall be sold at public venue by a Sales Officer as
appointed by this Court or the Sheriff of the County of Cook, (hereinafter referred to as
"Sale Officer"). The attorneys for the Plaintiff shall give public notice of the time, place
and terms of sale. The notice of sale shall be published at least three (3) consecutive
calendar weeks (Sunday through Saturday), once in each week, the first such notice to be
published not more than forty five (45) days prior to the sale, the last such notice to be
published not less than seven (7) days prior to the sale, by:

a)

b)

advertisements in a newspaper circulated to the general public in the county in
which the real estate is located, in the section of that newspaper where legal
notices are commonly placed and; '

separate advertisements in the section of such newspaper, which may not be the
same newspaper used for section (A), in which the real estate other than real

16-008824 AMS7



estate being sold as part of legal proceedings is commonly advertised to the
general public, provided, there being no requirement for the second advertisement
to include a legal description, and;

¢) . such other publications as may be further ordered by the court.

The Plaintiff or any of the parties to this cause, may become the purchasers at such sale.
The "Sale Officer" may adjourn or continue the sale subject to the Notice and
- advertisement pursuant to the requirements of 735 ILCS 5/15-1507 (4)(c).

TERMS OF SALE: The "Sale Officer" shall offer for sale the real estate described in
Paragraph Five (5) above, with all improvements, fixtures and appurtenances thereto; or
so much of said real estate which may be divisible and sold separately without material
injury to the parties in interest. The real estate shall be sold at public auction to the
highest bidder for cash; requiring payment not less than ten percent (10%) at the time of
sale and the balance within twenty-four (24) hours plus interest at the statutory Judgment
rate on any unpaid portion of the sale price from the date of sale to the date of payment.

All payments of the amount bid shall be in cash or certified funds payable to the "Sale ..

- Officer.” In the event the bidder fails to comply with the terms of the purchase as
required, then upon demand by the Plaintiff in a notice served on the "Sale Officer" and
the bidder, the funds submitted shall be forfeited to Plaintiff or Plaintiff has the option to
have the property sold to the next highest bidder. In the event there is a third party bidder
other than Plaintiff, the "Sale Officer" shall obtain the name, address (other than a post
office box), and telephone number of that bidder. Notice by first class mail to the address
given by the bidder and to the "Sale Officer" shall be deemed sufficient notification by
the Plaintiff to exercise its option to forfeit the funds. The subject property is offered for
sale without any representation as to quality or quantity of title or recourse to Plaintiff.

PROCEEDS OF SALE: That the proceeds of said sale, shall be distributed in the .
following order of priority: - IR

a) The "Sale Officer" shall be paid his/her reasonable fees and costs;
b) The reasonable expenses of sale;

c) The reasonable expenses of securing possession before sale, holding, maintaining
and preparing the real estate for sale, including payment of taxes and other
governmental charges, premiums on hazard and liability insurance, receiver's and
management fees and to the extent provided for in the mortgage or other recorded
agreement and not prohibited by law, reasonable attorneys' fees, payments made
pursuant to Section 5/15-1505 and other legal expenses incurred by the
mortgagee;

d) Out of the remainder of such proceeds, the amount found due to the Plaintiffin
the Judgment shall be paid to the Plaintiff.

16-008824_AMS7



e) If Plaintiff is the successful bidder at said sale, the amount due the Plaintiff, plus
all costs, advances and fees hereunder with interest incurred between entry of
Judgment and confirmation of sale shall be taken as a credit on 1its bid.

f) If any sums remain after payment to the Plaintiff, said sum, if any, shall be paid to
such Defendant in the order of priority as determined by the Court. If such
Defendant is the successful bidder at sale, the amount due to said Defendant, plus
all costs, advances, fees hereunder with interest incurred between entry of
Judgment and confirmation of sale shall be taken as a credit on its bid.

g) If the remainder of the proceeds shall not be sufficient to pay the above described
amounts and interest, the "Sale Officer” shall then specify the amount of the
deficiency in his/her Report of Sale. The Plaintiff may be entitled to a judgment in
personam for the amount of such deficiency against Rosee Torres and a
Memorandum of Judgment may issue to Plaintiff with the same lien priority as to
the underlying mortgage herein foreclosed, without any rights of Homestead.
Plaintiff does not seek this personal deficiency judgment if the named party has
been discharged in a bankruptcy action and waives the personal deficiency -

Judgment if a discharge is entered after this judgment. If stich remainder shall be

more than sufficient to pay such amounts and interest, the Clerk of the Court or

other party designated by the Court shall hold the surplus subject to the further
order of Court.

6. CERTIFICATE OF SALE/RECEIPT: Upon the sale of mortgaged real estate, the person
conducting the sale shall promptly give a receipt of sale for funds tendered. The Sale
Officer, after entry of an order approving sale and upon the request of the successful
bidder shall execute and deliver a certificate of sale to the successful bidder and record a
duplicate of said certificate in accordance with Sections 15-1507 of the Code of Civil
Procedure. The certificate shall be freely assignable by endorsement thereon.

7. REPORT OF SALE AND CONFIRMATION OF SALE.

a) Réport of Sale -The person conducting the sale shall promptly make a report of -
sale to the Court.

b) Hearing-Upon motion and notice in accordance with Court rules applicable to
motions generally, the Court shall conduct a hearing to confirm the sale. The
Court shall then enter an order confirming the sale, which order shall include a
Jjudgment for possession which judgment shall become effective thirty (30) days

after entry. The confirmation Order may also:

(1).  approve the mortgagee's fees, costs and additional advances arising
between the entry of the judgment of foreclosure and the confirmation
hearing. '

(i1).  provide for a personal judgment against any party for a deficiency; and
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10.

I1.

(iii).  Determine the priority of the judgments of parties who deferred proving
the priority pursuant to subsection (i) of Section 5/15-1 506, but the Court
shall not defer confirming the sale pending the determination of such
priority.

a) SPECIAL REDEMPTION: Upon the Judicial Sale of "residential” real estate to
the mortgagee who is a party to this foreclosure or its nominee for a sale price less
than the amount required to redeem as specified in 735 ILCS 5/15-1603(d), an
owner of redemption as specified in 735 ILCS 5/ 15-1603(a) shall have a special
right to redeem for a period ending 30 days after the date the sale is confirmed,
Redemption shall be made by paying the amount required by and in conformity
with the procedures specified in 735 ILCS 5/15-1604. Property so redeemed shall
be subject to a lien for any deficiency remaining with the same lien priority as the
underlying mortgage herein foreclosed, without any rights of Homestead.

JUDICIAL/SHERIFF'S DEED: Upon confirmation of the sale, payment of the purchase
price and any other amounts required to be paid by the purchaser at sale, the party
conducting said sale shall execute and deliver to the holder of the certificate of sale or if
no certificate has been issued, ther to the holder:of the receipt of sale or the assignee
thereof, a deed sufficient to convey title; said conveyance shall be an entire bar to all
claims of the parties to the foreclosure and all persons claiming there under and all claims
of UNKNOWN OWNERS and any NON- RECORD CLAIMANTS if served by
publication,

The Court hereby retains jurisdiction of the subject matter of this cause, and of all the
parties hereto, for the purpose of enforcing this judgment and appointing or continuing a
Receiver or Mortgagee in Possession herein at any time during the period of redemption.

Plaintiff, Wells Fargo Bank, N.A. shaﬁ mail 2 copy of the Judgment of F oreclosure
and Sale within seven (7) days to the last known address of the mortgagor(s).

Joel A. Knosher . ENTERED:

Manley Deas Kochalski LLC
One East Wacker, Suite 1250 Dated:
Chicago, IL 60601

Phone: 312-651-6700; Fax: 614-220-5613
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Atty. No.: 48928

IN THE CIRCUIT COURT OF COOK COUNTY, ILLINOIS
COUNTY DEPARTMENT — CHANCERY DIVISION

Wells Fargo Bank, N.A.
Plaintifi,

V§.

Rosee Torres; Noel Torres

Defendants.

Case No. 2016-CH-05738

3546 West Beach Avenue, Chicago, IL,
66651

Judge Wiiliam B. Sullivan
Cal 60

ORDER DISMISSING PARTY DEFENDANT

" This cause, coming to be heard on Flaintiff's Motion to Dismiss Party Defendant; the

Court having jurisdiction over the parties and subject matter and being fully advised in the

premises;

IT IS HEREBY ORDERED that the Defendant, Unknown Owners and Non-Record

Claimants is hereby dismissed as a party defendant.

Joel A. Knosher e

Manley Deas Kochalski LLC

One East Wacker, Suite 1250

Chicago, IL 60601

Phone: 312-651-6700; Fax: 614-220-5613

Atty. No.: 48928

Email: MDXKIlinoisFilings@manieydeas.com
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Case: 1-13-cv-05542 Docdfent #: 140 Filed: 11/02/15 Page 1 of 1 PagelD #:1445

UNITED STATES DISTRICT COURT
FOR THE Northern District of linois — CM/ECF LIVE, Ver 6,1

T R

Rosee Torres 16 1
Plaintiff, ) '
V. : . Case No.: 1:13—cv—05542
Honorable Sheila M. Finnegan

Wells Fargo Home Mortgage, etal. oo 1616316031 Fes: $40.00 °
Defendant. RSP Fee:§9.00 RPAF Fee: §1.00

Karen A.Y_ggbrough

- Oggi&?@gunty Recorder of Deeds

- Date: 08/01/2016 02:40 PM Pg: 1 0f2

pex e

NOTIFICATION OF DOCKET ENTRY

This docket entry was made by the Clerk on Monday, November 2, 2015:

MINUTE entry before the Honorable Sheila M. Finnegan: Plaintiff's motion to
dismiss the lawsuit with prejudice [139] is granted. All claims are dismissed with
prejudice. Each party shall bear its own attorneys' fees and costs. Civil case terminated.
Mailed notice. (is,) - :

ATTENTION: This notice is being sent pursuant to Rule 77(d) of the Federal Rules of
. Civil Procedute or Rule 49(c) of the Federal Rules of Criminal Procedure. It was
generated by CM/ECF, thé automated docketing system used to maititain the civil and
oriminal dockets of this District. If a minute order or other document is enclosed, please
tefer to it for additional information. o

For scheduled events, motion practices, recent opinions and other information, visit our
web site at www.ilnd.uscourts.gov.
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"IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS

| EASTERN DIVISION
ROSEE TORRES, et al., )
- . )
Plaintiffs, ) ‘ '
- ) No. 19-cv-00112 ,
V. ) I
o ' ) Judge Andrea R. Wood
JUDICIAL SALES CORPORATION, etal., )
' )
Defendants. )

ORDER -
Pursuant to 28 U.S.C. §°1915(e)(2), Plaintiffs’ complaint [1]is dismissed for lack of

- subject-matter jurisdiction. The dismissal is without prejudice to Plaintiffs seeking whatever

" additional review or rélief may be available to thiem in‘state court. All other pending motions and

hearing dates before this Court are stricken. The Clerk is directed to enter Judgmeént in favor of
‘Defendants. Civil case terminated. See the accompanying Statement for details.

STATEMENT

‘The present matter arises from Defendants’ state-court foreclosure action against
Plaintiffs, which resulted in the auction and sale of Plaintiffs’ home in a judicial sale held on
January 4, 2019. In their complaint (Dkt. No. 1), Plaintiffs allege that Defendants engaged in a
conspiracy to foreclose upon Plaintiffs’ home and evict them from their property through fraud.
Specifically, Plaintiffs altege that they never had a mortgage with Defendants, and the note
underlying the mortgage on their homé was settled by release in November 2004. Then, in' March
2007, the entity that held Plaintiffs’ note recorded a satisfaction with the Cook County Recorder
of Deeds indicating that the property had been paid in full and there was no longer a mortgage.
However, Plaintiffs allege that Defendants obtained confidential records concerning Plaintiffs and
used those records to fabricate a sub-prime loan on their home. Defendants were then able to -
foreclose upon Plaintiffs’ home on the basis of the fraudulent mortgage.

Shortly after filing their complaint, Plaintiffs filed an emergency motion to stay the sale of
their home and for an injunction preventing the sale of their property. (See Dkt. No. 11.) The
Court denied the motion. While the Court granted Plaintiffs’ motion for leave to proceed in forma
pauperis, it noted that it would take Plaintiffs’ complaint under advisement for review pursuant to
28 U.S.C. § 1915(e). Plaintiffs recently filed a motion asking this Court to reconsider its previous
ruling denying a stay and injunction preventing the sale of their home. In their motion (Dkt. No.
19), Plaintiffs stated that the state court has issued a final order confirming the sale of their
property. Plaintiffs confirmed the final judgment at the motion hearing and further represented
that they have filed an appellate with the Illinois Appellate Court. Based on the state court’s
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law of preclusion permits.” Frederiksen v. City of Lockport, 384 F.3d 437, 438 (7th Cir. 2004).

Thus, the dismissal is without prejudice to Plaintiffs seeking whatever additional review or relief
may be available to them in state court.

Dated: April 5,2019

Andrea R. Wood
United States District Judge



