
IN THE SUPREME COURT OF THE UNITED STATES 
OCTOBER TERM 2021 

 
CASE NO.__________________ 

 
DAVID WAYNE ARING,  
  

Petitioner,  
 
vs. 
 
THE UNITED STATES OF AMERICA,  
  

Respondent 
--------------------------------------------------/ 
____________________________________ 

MOTION TO PROCEED ON PETITION FOR WRIT OF CERTIORARI  
IN FORMA PAUPERIS  

 
 Petitioner David Wayne Aring, through undersigned CJA counsel, moves the 

Court pursuant to Rule 39 of the Rules of the United States Supreme Court, for leave 

to proceed In Forma Pauperis on this Petition for Writ of Certiorari.  As good 

grounds in support of this motion Petitioner states:  

Confirmation of Appointment as CJA Appellate Counsel for David Aring 

 Confirmation of appointment as counsel on direct appeal for Mr. Aring is 

documented by attaching the following at the end of this motion:  (1) a copy of page 

1 of the Docket for the Northern District of Florida, Case No. 4:20-cr-45-AW-MAF, 

demonstrating that The Federal Public Defender, Randolph P. Murrell, was 



appointed to represent Mr. Aring in the district court, and that undersigned counsel 

was appointed to represent Mr. Aring for purposes of direct appeal; (2) a copy of the 

Order Appointing Federal Public Defender, entered by the Honorable Martin A. 

Fitzpatrick, United States Magistrate Judge, on August 24, 2020 at Docket No. 9; 

(3) a copy of the Order Granting Motion to Withdraw and to Appoint CJA Counsel 

“for purposes of appeal,” appointing “CJA panel attorney Sheryl Lowenthal,” 

entered by The Honorable Allen Winsor, United States District Judge on March 4, 

2021, at Docket No. 47; and (4) the Procedural Letter from the United States Court 

of Appeals for the Eleventh Circuit, dated March 10, 2021 and signed by The 

Honorable David J. Smith, Clerk of Court, confirming undersigned’s appointment 

as CJA counsel on appeal for David Aring.   

As demonstrated by the foregoing documents, Mr. Aring was found to be 

indigent, and has been represented by The Federal Public Defender in the district 

court, and by undersigned counsel on direct appeal continuously since the outset of 

these proceedings in August 2020.  

Factual and Procedural Background 

The record reflects that Petitioner Aring pleaded guilty plea to one count of 

receipt of child pornography in violation of 18 U.S.C. Section 2252(A)(a)(2), was 

convicted, and was sentenced to 90 months in  custody  to  be  followed  by lifetime   
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supervised release, with the standard terms and conditions and special terms and 

conditions that he not possess a computer or any electronic device capable of 

processing or storing data without prior approval of the United States Probation 

Office; that any device be in compliance with the Computer and Internet Monitoring 

Program (CIMP);  and that he not access the internet or any online service without 

prior approval of the United States Probation Office.  

The unreasonableness of a lifetime term of supervised release and lifetime 

ban from internet access without prior approval were the subject of the issues 

raised on appeal.  The Eleventh Circuit affirmed as to all issues raised.   A timely-

filed petition for rehearing was denied.  

Meritorious Issues Raised in the Petition 

 The Petition that is filed on behalf of Mr. Aring presents two meritorious 

questions for this Court’s review, including matters that require this Court to 

exercise its supervisory power over a decision of the Eleventh Circuit that departs 

from essential requirements of law in that it erroneously affirms a lifetime penalty 

of supervision that should be imposed only for the most aggravated and egregious 

child pornography offenders, and is not necessary for every one of them.   All child 

pornography offense are heinous.  But there are levels and gradations of the severity 

of such conduct and Mr. Aring is in the least culpable level (downloading and  
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watching), as compared to those who share, produce, or distribute child pornography 

and those who are found guilty of actual “hands-on” molestation of children and 

videotaping and then distributing and sharing the videos.   The two questions 

presented are:    

QUESTION ONE 

Whether in the exercise of its supervisory jurisdiction over the United States 

Courts,  this  Court  should  correct  the  correctable  injustice and violation of 

essential requirements of law  that occurred when the Eleventh Circuit (a) affirmed 

lifetime supervised release for this first-time, non-violent, former-lawyer-

offender convicted of receiving and watching child pornography, but who did not 

share, distribute, or produce any videos or images, and who did not touch any 

child; (b) whether lifetime supervised release should be reserved for those who 

commit more heinous and more serious child-sex offenses and those who are likely 

to reoffend; and (c) whether the Eleventh Circuit opinion conflicts with decisions of 

the Third, Fourth, Fifth, Seventh, Eighth, and Tenth Circuit Courts of Appeals, all 

of which have issued decisions taking a measured and reasonable approach to  

imposing supervised release following a child pornography conviction, requiring 

this Court to resolve the conflict between the Eleventh and the other circuits?     
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QUESTION TWO 

Whether in the exercise of its supervisory jurisdiction over the United States 

Courts,  this  Court  should  correct  the  correctable  injustice, and violation of 

essential requirements of law  that occurred when the Eleventh Circuit affirmed the 

special condition of supervised release providing for a lifetime ban on computer 

and Internet access in the real world in which almost everyone depends upon the 

Internet for almost everything just about every day, and likely will be even more 

computer and Internet-dependent in the next few years when Mr. Aring is released 

from BOP custody?    

         Accordingly, for the foregoing reasons, Petitioner David Wayne Aring 

respectfully prays that this Honorable Court will grant this motion and will allow 

him to proceed before this Court on Petition for Writ of Certiorari In Forma Pauperis 

through his CJA-appointed counsel.      

     Respectfully submitted,  

     /s/ Sheryl J. Lowenthal 
     Sheryl J. Lowenthal, Counsel for Mr. Aring    
     Sheryl J. Lowenthal, Attorney at Law 
     221 East Government Street  
     Pensacola, Florida 32502 
     Phone: 850-912-6710  
      
     Florida Bar No. 163475 
     Email:  sjlowenthal@appeals.net   
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     South Florida Office: 
     9130 S Dadeland Boulevard, Suite 1511 
     Miami, Florida 33156-7851 
     Phone: 305-670-3360  
 
  
Dated: March 6, 2022  

 
The body of this motion contains no more than than 904 Words.  
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