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/
UNITED STATES OF AMERICA, )
o | )
Plaintiff-Appellee, ) :
) ON APPEAL FROM THE UNITED
v, ) STATES DISTRICT COURT FOR
) THE EASTERN DISTRICT OF
JENNIFER G. MCFARLAND (20-5310):; ) KENTUCKY
RICHARD DUERSON (20-5587), )
~_ |
Defendants- Appellants. )
| ORDER

Before: BATCHELDER, GIBBONS, and DONALD, Circuit Judges.

Jennifer G. McFarland and Richard Duerson, through counsel, appeal their convictions for
conspiracy to distribute methamphetamine and cocaine, in violation of 21 US.C. § 846, and
possessing with intent to distribute methamphetamine and cocaine, in violation of 21 U.S.C,
§ 841(a)(1). Mél?érland also appeals the 151-month sentence imposed by the district court. The
clerk consolidated these appeals for disposition. The parties have waived oral argument, and the
panel unanimousiy agrees that oral argument is not needed. See Fed, R, App. P. 34(a).

On the evening of March 2, 2019, police officers in Richmond, Kentucky, executed a

search warrant on Duerson’s apartment and discovered about 73 grams of methamphetamine,

23-grams-of-cocaine;-bottles-of -a-cutting -agent-called -inositol~$ 10470 -in~cash;and "several
fircarms. The officers also discovered 661 pills in the shape of the “Superman” shield and
imprinted with the Superman “S” that they suspected were ecstasy tablets but which later proved
to contain 204 grams of methamphetamine. Duerson was taken into custody and held without bail

in the Madison County jail.
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C. Admission of Hearsay Evidence

During the trial, Duerson’s attorney cross-examined Officer Toth about the prosecution’s
theory that McFarland had moved drugs from Duerson’s apartment to her apartment. The
following exchange took place:

Q. Is that your theory of the conspiracy count, that during those days when my
client was in custody, that the conspiracy was that Ms. McFarland agreed to move .
his drugs to her apartment?

A. Yes, but I also had information from narcotics detectives that—

MS. HUGHES [Duerson’s attorney]: I’'m going to object to the hearsay.
THE COURT: You’re asking for the basis for his understanding.

MS. HUGHES: 1 asked him for his—if that was his theory.

THE COURT: And he’s attempting to tell you. But you’ve asked him for a
question that calls for hearsay, so he can answer your question as it is posed to him.

- MS. HUGHES: Fair enough.

THE WITNESS: 1 had information from narcotics detectives. They had
information that a female by the name of Jen McFarland that lived on Jason Drive
has had previous contact and a relationship with Mr. Duerson and that she was
storing 'drugs, guns, and money for Mr. Duerson in the conspiracy of their drug
trafficking.

<

Duerson contends that the district court erred in admitting second- and third-hand statements from'
Officer Toth that McFarland had been storing drugs and other contraband for him. Thé
government argues that to the extent that the disirict court erfed in admitting this testimony, it was
an invited error énd therefore not a basis to overturn Duerson’s convictions.

“According to the invited error doctrine, when a party has himself provoked the court to |
commit an error, that party may not complain of the error on appeal unless that error would result
in manifest injustice.” United States v. Demmler, 655 F.3d 451, 458 (6th Cir. 2011). This rule
“prevent[s] a party from inducing an erroneous ruling and later seeking to profit from the legal
' consequen%s—of—ﬁaviﬂg—the ruling set aside. It is based~on—rel-i-aneeﬂ'ntérests—ﬁmilar to those that -

support the doctrines of equitable and promissory estoppel.” Id. at 458-59 (quoting Harvis v.
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Roadway FExpress _Iﬁc., 923 E.2d 59, 60 (6th Cir. 1991)). We have “employed the invited error
doctrine to refuse to exclude otherwise inadmissible evidence.” Id. at 459.
| Ofﬁécr T'o%h’s- answer clearly contained otherwise inadmissible hearsay, but Duerson’s
attémey appears to have agreed with the district court’s characteriiation of her question as
attempting to elicit the basis for his theory that McFarland agreed during their phone conversations
| to move Duerson s drugs to her apartment. And part of that basis was that Officer Toth had
information that McFarland was already storing drugs for Duerson. Cf. United States v. Davis,
277 E.3d 660, Q.ZQ (6th Cir. 2009) (holding that the district court’s admission of hearsay stateme;lts
did not \}iolate the defendant’s rights under the Confrontation Clause because they were only
offered as the background to the officer’s investigation). So, as the district court found, counsel’s
_ question elicited the hearsay about which Duerson now complains. See United States v. Goins,
186 F.- App’f( 586, 589 (6th Cir. 2006) (“We will not allow appellant to now criticize the district
court for heé'rsay generated by his own counsel.”). o
Accordingly, We conclude that this argument fails under the invited-error doctrine.

D. Jury Instructions

The district court, pursuant to this court’s pattern jury instmctibns, instructed thé jury that
“no one can avoid responsibility for a crime by deliberately ignoring the obvious,” and therefore -
“[i]f you are convinced that the defendant, Jennifer G. McFarland, was aware of a high probability
that controlled substgnées were being stored or kept in her residénce, thenA you may find that she .
had such knowledge.” The district court further cautioned the jury that “carelessness, negligence,
or foolishness” oh the part of McFarland “is not the same as knowledge and is not enough to
convict.” Mc‘:Farland contends that giving this instruction ;zvas an error because the go_ve'r\_ﬁrt;ent
. presented no. evidence. that she deliberately. avoided.learning that.contraband was stored-in her. .
apartment, and she could not consciously av01d knowmg that she was in a conspiracy while at the
same time knowmgly joining that conspiracy.

Assuming that the district court’s decision to give the deliberate-ignorance instruction was

not warranted in view of the evidence presented at trial, we have consistently ruled that such an
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UNITED STATES COURT OF APPEALS

FOR THE SIXTH CIRCUIT
100 EAST FIFTH STREET, ROOM 540
Deborah S. Hunt POTTER STEWART U.S. COURTHOUSE Tel. (513) 564-7000
Clerk ' CINCINNATI, OHIO 45202-3988 www.ca6.us_courts.gov

Filed: December 10, 2021

Mr. Richard Duerson
F.C.I. Manchester

P.0O. Box 4000
Manchester, KY 40962

| Re: Case No. 20-5587, USA v. Richard Duerson
Originating Case No.: 5:19-cr-00130-1

Dear Mr. Duerson
The Court issued the enclosed Order foday in this case.

Sincerely yours,

s/Beverly L. Harris
En Banc Coordinator
Direct Dial No. 513-564-7077

cc: Mr. Jason C. Rapp _
Mr. Francisco J. Villalobos
Mr. Charles P. Wisdom Jr.

Enclosure
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No. 20-5587 FlLED

Dec 10, 2021
UNITED STATES COURT OF APPEALS ’
FOR THE SIXTH CIRCUIT DEBORAH S. HUNT, Clerk
UNITED STATES OF AMERICA,
Plaintiff-Appellee,
V.
ORDER

RICHARD DUERSON,

Defendants-Appellants.

e e N N e N Nt e M S S S

BEFORE: BATCHELDER, GIBBONS, and DONALD, Circuit Judges.

The court received a petition for rehearing en banc. The original panel has reviewed the
petition for rehearing and concludes that the issues raised in the petition were fully considered
upon the ofiginal submission and decision of the case. The pe_tition then was circulated to the full
court. No judge has requested a vote on tHe suggestion for rehearing en banc. |

Therefore, the petition is denied.

ENTERED BY ORDER OF THE COURT

Lot

Debo'rahi_S_. qu]t, Clerk
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UNITED STATES COURT OF APPEALS

FOR THE SIXTH CIRCUIT
. 100 EAST FIFTH STREET, ROOM 540 _ »
Deborah S. Hunt POTTER STEWART U.S. COURTHOUSE Tel. (513) 564-7000

Clerk CINCINNATI, OHIO 45202-3988 - www.cab.uscourts.gov

Filed: February 03, 2022

Mr. Richard Duerson
F.C.I. Manchester

P.O. Box 4000
Manchester, KY 40962

Mr. Francisco J. Villalobos
Mr. Charles P. Wisdom Jr.
Office of the U.S. Attorney
260 W. Vine Street

Suite 300

Lexington, KY 40507-1612

Re: Case No. 20-5587, USA v. Richard Duerson
Originating Case No. : 5:19-cr-00130-1

Dear Mr. Duerson and Counsel, |

The Court issued the enclosed Order today in this case.

Sincerely yours,

| ’s/Sharday S. Swain
-Case Manager
Direct Dial No. 513-564-7027

cc: Mr. Robert R. Carr
- Mr. Jason C. Rapp

Enclosure
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Case No. 20-5587

UNITED STATES COURT OF APPEALS
FOR THE SIXTH CIRCUIT

ORDER
UNITED STATES OF AMERICA
Plaintiff - Appellee
V. .
RICHARD DUERSON ' ' -

Defendant - Appellant
BEFORE: BATCHELDER, GIBBONS and DONALD, Circuit Judges.

Upon consideration of the appellant’s motion to recall the mandate and for appointment of
counsel,

It is ORDERED that the motion is DENIED.

- ENTERED BY ORDER OF THE COURT
Deborah S. Hunt, Clerk

Issued: February 03,2022 . A M M%

" (2of




~ APPENDIX




CASE NO. 20-5587

UNITED STATES COURT OF APPEALS
FOR THE SIXTH CIRCUIT '

| UNITED STATES OF AMERICA - 'PLAINTIFF/APPELLEE

V.
RICHARD C. DUERSON DEFENDANT/APPELLANT

. APPEAL FROM THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF KENTUCKY AT LEXINGTON
5:19-CR-00130-001

| HONORABLE DANNY C. REEVES - PRESIDING CHIEF JUDGE

BRIEF FOR THE DEFENDANT/APPELLANT
\ 'RICHARD C. DUERSON

Respectfully submitted,

/s/ Jason Rapp

Franklin & Rapp

1001 Monarch St., Suite 120
Lexington, KY 40513 ’
‘Phone: (859) 254-8051

Fax: (859) 233-4234

E-Mail: jrapp@franklinandrapp.com
ATTORNEY FOR ' v '
DEFENDANT/APPELLANT
RICHARD C. DUERSON
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ARGUMENTS
I. THE TRIAL COURT COMMITTED REVERSIBLE ERROR IN
PERMITTING OFFICER TOTH TO TESTIFY AS TO
HEARSAY AND DOUBLE HEARSAY STATEMENTS
MADE BY UNKNOWN INDIVIDUALS TO
UNKNOWN NARCOTICS DETECTIVES
AND BY UNKNOWN NARCOTICS DETECTIVES |
- Generally, evidentiary rulings, such as thé admission of hearsay testimony,
are reviewed under an abuse of discretion stetndard. United States v. Pugh, 405
F.3d 390, 397 (6" Cir. 2005). “‘A district court abuses its discretion when it
applies the incorrect legal standard, misapplies the correct legal standard, or relies
upon clearly erroneous findings of fact.’” Id. (t:iting Schenck v. City of Houston,
114 F.3d 590, 593 (6™ Cir. 1997). The appellate court must be “firmly coﬁvinced
that a mistake hés been made. Id. (citing United Statesvv. Kingsley, 241 F.2d 828,
835 n. 12 (6" Cir. 2001). However, when reviewing an alleged Confrontation -
Clause violation, the appropriate standard of review is de novo. United States v.
Johnson, 440 F.3d 832, 842-843 (6™ Cir. 2006).

If an objection is absent, this Court will revie\;v for plain error and 'if that
error “affects substantial rights, it may be cons1dered even 1f never “brought to the
court’s attention.” United States v. Cromer, 389 F.3d 662, 672 (6" Cir.
2004)(citing Fed.R.Crim.P.SZ(b);'United States v. Koeberlein, 161 F.3d 946, 949

(6™ Cir. 1998)). This applies in circumstances when the issue is a “constitutional

error.” Id. (citihg United States v. Jones, 108 F.3d 668 676 (6™ Cir. 1997)).
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Additioﬁally, “[p]ursuant to plain errorlreview, an appellate court may only correct
an error not raised at trial if there is ‘(1) ‘error,” (2) that is ‘plain,’ énd (3) that
‘affect[s] substantial rights.’” Cromer. at 389 F.3d 662, 672 (6™ Cir. 2004)(citing
Johnson v. United States, 520 U.S. 461, 466-67, 117 S.Ct.1544, 137 L.Ed.2d 718
(1997)(additional citations omitted)). “‘If all three conditions are.r.n.et, an appella;[e
court may then vexer.cise ifs discretion to notice a forfeited error, but only if(4) the
error ‘seriously affect[s] the fairness, integrity, or public reputation of judicial -
proceedings.”” Id.

Hearsay, as this Court is no doubt aware, is. defined by Federal Rule of
Evidence Rulé 801(c) as follows:

(c) Hearéay. “Hearsay” means a lstatement that:

(1) the declarant does not make while testifying at the current
trial or hearing; and

(2) a party offers in evidence to prove the truth of the matter
asserted in the statement.

FRE Rule 801(0). ‘Hearée.ly, by its Very.nature, implicates the protéctions of the |
Sixth Amendment to the United States Constitution.

An accused has the right to, “be confronted with the witnesses against him.”
U.S. Const. amend. VI. In Crawford v. Washington, 541 U.S. 36, 124 S.Ct. 1354,
158 L.Ed.2d 177 (2004), the Supreme Court, “introduced a fundamental Te-

conception of the Confrontatioh Clause.” United States v. Cromer, 389 F.3d 662,
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671 (6" Cir. 2004)(citing Crawford v. Washington, 541 U.S.36, 124 S.Ct. 1354,
158 L.Ed.2d 177 (2004)). While analyzing Crawford, this Court observed that the
Supreme Court:

[R]eaffirmed the importance of the confrontation right and

introduced a distinction between testimonial and nontestimonial

- statements for Confrontation Clause purposes: “Where '
testimonial statements are involved, we do not think the
Framers meant to leave the Sixth Amendment's protection to

the vagaries of the rules of evidence, much less to amorphous
notions of ‘reliability.’”

Id.(citing Crawford v. Washington, 541 U.S. 36, 124_S.Ct. 1354? 158 L.Ed.2d 177-
(2004)). Ultimately, thé Supreme Court held thatt, “testimonial, out-of-court
statements offered against the accused to establish the truth of the matter asserted
may only be admitted where the declarant is unavailal;le and Wheré the defendant
has had a prior opportunity to cross-examine the declarant.” Id.(citing Crawford v.
Washington, 541 U.S. 36, 124 S.Ct. 1354, 158>L.Ed.2d 177 (2004)).

In undertaking such an analysis,' a court must determine if the statement is
testimonial in néturé. Importantly, “‘Al statement made knowingly to the
authorities that describes criminal activity is almost always testimonial.”” .United
States v. Cromer, 389 F.3d 662, 675 (6" Cir. 2004)(citing Richard D.

Friedman, Confrontation: The Search for Basic Principles, 86 Geo. L.J. 1011,
1042 (1998)). |

The court in Cromer further analyzed that:
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Tips provided by confidential informants are knowingly and
purposely made to authorities, accuse someone of a crime, and
often are used against the accused at trial. The very fact that the
informant is confidential-i.e.,that not even his identity is
disclosed to the defendant-heightens the dangers involved in
allowing a declarant to bear testimony without confrontation.
The allowance of anonymous accusations of crime without any
opportunity for cross-examination would make a mockery of

- the Confrontation Clause.

* Cromer at 389 F.3d 662, 675 (6" Cir. 2004).

A broad definition of “testimonial,” When anaiyzing a Confrontation Clause
issue is vital as it will céver areés of both formal and informal discussions with
police so as to avoid a manipulation of the system and an obliteration of the
Confrontation Clause. Crawford a'; 389 F.3d 662, 674 (6™ Cir. 2004). Going

~ further, the court noted: |

Indeed, the danger to a defendant might well be greater if the
statement introduced at trial, without a right of confrontation, is
a statement volunteered to police rather than a statement
elicited through formalized police interrogation. One can
imagine the temptation that someone who bears a grudge might
have to volunteer to police, truthfully or not, information of the -
commission of a crime, especially when that person is assured
he will not be subject to confrontation. Professor Friedman's
concern becomes especially meaningful in such a context. If the
judicial system only requires cross-examination when someone
has formally served as a witness against a defendant, then
witnesses and those who deal with them will have every
incentive to ensure that testimony is given informally. The
‘proper inquiry, then, is whether the declarant intends to bear
testimony against the accused. That intent, in turn, may be
“determined by querying whether a reasonable person in the
declarant's position would anticipate his statement being used
against the accused in investigating and prosecuting the crime.
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Crdwford at 389 F.3d 662, 675 (6™ Cir. 2004). It is clear that “any reasonable
person” would anticipate that their statements, identifying individuals engaged in
| criminal activity, would be uéed against those individuals for investigatory and/or
prosecutorial pmposes. United States v. Pugh, 405 F.3d 390, 399(6“‘ Cir.
2005)(emphasis added).
It is immaterial if a defendant “opens the door” to the objected-to testimony
as:
We have held, in light of Crawford, that “the mere fact that [a -
~ defendant] may have opened the door to the testimonial, out-of-
court statement that violated his confrontation right is not
sufficient to erase that violation.” We noted that “a defendant
“only forfeits his confrontation right if his own wrongful conduct
is responsible for his inability to confront the
witness.” (providing the example of a witness who is

“unavailable to testify because defendant has killed or
‘intimidated her”). '

United States v. Pugh, 405 F.3d 390, 400 (6™ Cir. 2005)(citing United States v.
Cromer, 389 F.3d 662 (6™ Cir. 2004))..~ . o
- After determining whether the statement is testimonial in nature, a court
_must determine if the errer was harmless, even in a Confrontation Clause analysis.
Pugh at 405 F.3d 390, 400 (6™ Cir. 2005).‘ “‘In determining whether an error is
harmiess, the reviewing court ‘must take account of what the error meant to _[the .
jury], not singled out and standing alone, but in relation te.all else that happened.”

Pugh at 405 F.3d 390, 400-01 (6™ Cir. 2005)(citations omitted). The court must
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ﬁnd_“‘that it was more prbbable than not that the error materially affected the |
‘verdict.”” Pugh at 405 F.3d 390, 401 (6™ Cir. 2005)(citation omitted).

The admission of statements that are cha’l-lengec-l under the auspices of the
Confrontation Clause, identifjing indi{/iduals as those who committed an offense,
or implicated them in an offense, are not considered harmless error. United States
v, Pugh, 405 F.3d 390, >401. (6" Cir. 2005); United States v. Cromer, 389 F.3d 662,
676-77 (6™ Cir. 2004). Likewise, when a defendant is implicated in aWay that
goes, “to the very heart of the prosecufor’s case,” the errdr is not harmless. United

~ States v. Cromer, 389 F.3d 662, 677‘ (6™ Cir. 2004)(cité1ti0n omitted). In both Pugh
and Cromer, the Court of Appeals for the Sixth Circuit reversed and remanded
under the “plain error” analysis. United States v. .Pugh', 405 F.3d 390, 402-03 (6““
Cir. 2005); United States v. Cromer, 389 F.3d 662, 67-9 (6" Cir. 20‘0V4).

In the pfe_sent matter, the following is the exchange that demandé such a

Confrontation Clause analysis: |
Q. Is that your theory of the conspiracy count that during
those days when my client was in custody, that the conspiracy
was that Ms. McFarland agreed to move his drugs to her
apartment?

A. Yes, but I also had information from narcotics detectives
that —

MS. HUGHES: I'm going to object to .the hearsay.

THE COURT You're askmg for the basis for his
understanding.
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MS. HUGHES: 1 asked him for his -- if that was his
theory

THE COURT: And he's attempting to tell you. But
you've asked him for a question that calls for hearsay, so he
can answer your question as it is posed to him.

MS. HUGHES: Fair enough.

THE WITNESS: I had information from narcotics

detectives. They had information that a female by the name of
Jen McFarland that lived on Jason Drive has had previous
contact and a relationship with Mr. Duerson and that she was
storing drugs, guns, and money. for Mr. Duerson in the
conspiracy of their drug trafficking.

- BY MS. HUGHES:

Q. All right. So you then -- that would have been before
: March the 2nd, correct?

A. Yes, ma'am.
Q. In fact, many months before March the 2nd?
A. T couldn't tell you the exact time frame.

Q. Because it's not information that you had firsthand,
correct?

A. Not firsthand, no, ma'am.

Q. Iﬁ fac‘;, it may not even be secondhand?
A.l guess.

Q. You got it from -- |

A. 1 got it from narcotics detectives.
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Q. Who got it from someone else?
A. Yes, ma'am.
(Trial Transcript, Nov. »25, 2019, R. 111, Page ID# 1427-1428).

Richard’s trial counsel objected to Officer Toth’s statement, with this
objection being overruled presumably because she had “opened the door,” to the
résponse. (Trial Transcﬁpt, Nov. 25, 2019, R. 111, Page ID# 1427-1428)._ This
would trigéer a de novo standard of review, mandating thé requested relief of
reversal and remand for a new t_rial. Even, assuming arguendo, the objection was
lacking, a plain error standard of review would require the same result, much like it
did in Pugh and Cromer..-

First, the statement was clearly hearsay as it went to the truth of the matter
“asserted that Richard and Jennifer knew each other, ha:1d a previous. relationship,
“that ch;hard was using J ennifer’s apartment to store drugs, guns and money and

that they were éngaged in a drug trafficking conspiracy. In fact, the statement
contains not only hearsay statements from unknown and unnamed narcotics
detectives, but it also contains double hearsay as Officer Toth admitted the
information came from unknown and unnamed third parties.

Second, the ;tatement is obviously testimonial as any reasonable person
would assume that a statement implicating defendants in a drug trafficking

conspiracy would be used to investigate or prosecute them. This would also
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include the unknown and unnaﬁed narcotics detectives as they would, no doubt,
' reasonably assume same and the determination is “any” reasonable person, not
distinguished by jobv classification.

Going further, these statements are the exact type warned against in
Crawford. All of the declarants in this statement are unknown and unnamed. It is
unknown whether the ihdividuals making the statements were confidential
informants or not. Itis unknown where and/or when the narcotics detectives were
empldyed. Thé statements to the unknown and unnamed narcotics detectives could
have been formal or informal. The statements between narcotics detectives and
each other, as wellA as Officer Toth, were likely informal in nature. Taken as a
. whole, fhe cofnplete lack of identifying informatipn, degree of “formality,” and
what was specifically said obliterated Richard’sl ability to confront,and Cross-
examine any of these “witnesses.”

The necéssity for Richard to confront these unknown and unnamed narcotics
detectives and individuals‘ is further evidenced when considering, just as in Pugh
and Cromer, the statements identified Richard as the individual engaged in drug
trafficking. This obviously went “to the very heart,” of the prosecutdr’_s case in
this' matter. This testimony affected all three counts ;)f which Richard was charged
as he was charged with three counts that involved drug trafficking/distribution.

Considering the hearsay statements were made by unknown and unnamed

3]



individuals, it is obvious that Richard had not had the opportunity to cross-examine
them prior to trial as mandated by Cromer aﬂd Crawford. As the individuals
remain unknown, their availability at trial is also undetermined, thus failing -
another prong of the gmalysis. |

it is impossible to opine that the error in admitting the'evidence was
harmless when examining what the evideﬁce meant to the jury. It'is él‘so more
probable than not that the evidence materially -affected the jury. Like here, both
Pugh and Cromer hinged on identification and implicatiqn statements that violated
the respective defendr':mt’s right to confrontation.

At present, and as discussed in detail 1n Argumént II in this t&ief and
incorpofated in full by reference .herein, this impermissiblé and inadmissible
statermnent Was a type of nail in the coffin. There \;vas never .any evidence of any
drug traﬁsactions or sales. (Trial Transcript, NOAV'. 25, 2019,-R. 111, Page ID#
1430). Nd drug ledgers were found. (Trial Transcript, Nov. 25, 2019, R. 111,

- Page ID# 1431). In fact, .any ﬁapers examined seemed to pertain lto rap music.
(Trial Transcript, Nov. 25, 2019, R. 111, Page ID# 1431l-1432). _

Officer Toth admitted that the safe that was found in Jennifer’s apartment
was never seen in Richard’s apartment and had never been ﬁﬁgerpti'nted. (Trial
Transcript, Nov. 25, 2019, R. 111, Page ID# 1430). He also admitted that there

was never a discussion about moving a safe or vase. (Trial Transcript, Nov. 25,
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2019, R. 111, Page ID# 1440). Detective Harrison admitted no safe. was found |
during the hours long seérch of Richard’s épartment. (Trial Transcript, Nov. 26,
2019, R. 112, Page ID# 1541). He also agreed that ;[he safe found in Jennifer’s
apartment looked like it had been there for a while and had not recently been
moved. (Trial Transcript, Nov. 26,2019, R. 112, Page ID# 1550-1551). He
feiterated fhis when asked the foll_oWing. by the Assistant United States Attorney: |

bl

Q. As far as the safe is concerned, do you know for'a fact
whether or not the safe had been there or whether or not it
had been moved there?
B. No, sir. |
(Trial Transcript, Nov. 26, 2019, R. 112, Page ID# 1554);
h _No cell ph‘ones Were examined, and no computers were investigated. (Trial
Transcript, Nov. 25, 2019, R. 111, Page ID# 1430-1431). No plastic baggies or
scales were found in Richard’s Apartment. (Trial Transcript, Nov. 26, 2019, R.
112, Page ID# 1604). Nothing, other than the firearms, was fingerprinted. (Trjal :
Transcript, Nov. 25,2019, R. 111, Page ID# 1365-1366). |
The rﬁaj ority of narcotics found in Richard’s apértment were found, out'in
the open, in an Apple bag on the floor of his bedroom. (Trial'T;énScript, Nov. 25,
2019, R. 111, Page ID# 1349-1351). Four other individuals were in the ap'artme'nt

who did not live there, yet Richard was the only one charged. (Trial Transcript,

Nov. 25, 2019, R. 111, Page ID# 1341, 1367-1368). The cocaine that was found in
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Richard’s apartment could have Ibeen for personal use as it was in the “gray area,”
between trafficking and personal use. (Trial Transcril;t, Nov. 26, 2619, R. 112,
Page ID# 1588-1589). | |

It is certainly clear that the admission of the testimony was an error, as it
~ violated the Confrontation Clause analysis born out of Crawférd.' It is also clear
that the error was not harmless. The admitted statement identified Richard as not
only a drug trafficker, but one engaged in a conspiracy with Jennifer. It also
identified him as using Jennifer’s apartment as a place to store drugs. This was
later defined as a “stash house,” by TFO McIntbsh. (Trial Transcript, Nov. 26,
2019, R. 112, Page ID# 1606-1607).

No other competent evideﬁce linked Richard and Jennifer as engaging in a
conspiracy. The government’s case was built on suppositions linked together to .
assume fact. The government’s own witness stated that the one possible link, the
safe, looked like it had been at Jennifer’s for a pe;iod of time. This would negate
her having moved it. there after Richérd was convicted. Four other individuals
~ were 1n Richard’s apartment when the police came in, finding the vast majority of
the narcoﬁcs in an Apple bag out in the‘ open, which could have, by their own
admission, belonged to any of them. (Trial Transcript, Nov. 25, 20"19, R. 111,
Pége ID# 1367—1368). By labeling Richard as a drug trafficker and Conspirator,

through the statements from the unknown and unnamed individuals, the jury’s . .
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decision was certainly materially affected by this statement as this label made the
uncertain suppositions of the government’s case appear to be facts.

As established by Pugh and Cromer, it is immaterial that Richard’s counsel
may have “opened the door.” Likewise, it is immaterial which analysis this Court
" undertakes, whether it be a de novo standard, which Richard espouses as his
counsel did offer objection to the proffered testimony or a piain error analysis as in
Pugh and Cromer, as those cases are squarely on-point with the fact scenario and
testimony herein. Under any analysis, it is evident that Richard’s Sixth
Amendment protections, vis-a-vis the Confrontation Clause analysis herein, were
violated and this matter rhust be reversed, Richard’s convictions on all counts
vacated and remanded for a new tfial.

II. THE JURY’S VERDICT, FINDING RICHARD GUILTY
ON COUNT ONE OF THE INDICTMENT LACKED
SUBSTANTIAL AND COMPETENT
EVIDENCE TO SUPPORT IT.

The Court of Appeals for the Sixth Circuit has determined as follows

regarding the standard of review for insufficiency of the evidence claims: .
“[w]e review de novo the trial court's denial of a motion for
judgment of acquittal.” Further, “[w]e review sufficiency of the
evidence claims to determine whether any rational trier of fact
could find the elements of the crime beyond a reasonable doubt
and, in doing so, we view][ ] the evidence in the light most
favorable to the prosecution, giving the government the benefit
of all inferences that could reasonably be drawn from the

testimony.” “A defendant claiming insufficiency of the
evidence bears a very heavy burden.”

35



~ APPENDIX




CASE NO. 20-5587

UNITED STATES COURT OF APPEFALS

FOR THE SIXTH CIRCUIT
UNITED STATES OF AMERICA | PLAINTIFF/APPELLEE
V. o
RI_CHARD C DUERSO_N DEFENDANT/APPELLANT

APPEAL FROM THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF KENTUCKY AT LEXINGTON.
_ ‘ 5:19-CR-00130-001

HONORABLE DANNY C. REEVES — PRESIDING CHIEF JUDGE

REPLY BRIEF FOR THE DEFENDANT/APPELLANT
RICHARD C. DUERSON

Respectfully submitted, -

/s/ Jason Rapp
Franklin & Rapp
1001 Monarch St., Suite 120
Lexington, KY 40513

~ Phone: (859) 254-8051
Fax: (859) 233-4234 _
E-Mail: jrapp@franklinandrapp.com
ATTORNEY FOR S
DEFENDANT/APPELLANT
RICHARD C. DUERSON



mailto:jrapp@franklinandrapp.com

[D# 1507, 1517). For reference as to size, the safe that was fouhd at Jennifer’s
apartment allegedly contained a slew of items, including three firearms,
ammunition, a plate witﬁ residue, a small blénder, approximately seven hundred
and one (701) grams of cocaine, a pill press and approximately ninety-five (95)

multicolored, Superman logo pills. (Trial Transcript, Nov. 25,2019, R. 111, Page

ID# 1413-1417; Trial Transcript, Nov. 26, 2019, R. 112, Page.ID# 1532-1536). _

 Wesley also saw how thoroughly the police went through the apartment as
everything was “turned over.” (Trial Transcript, Nov. 26,2019, R. 112, Page ID#

1515).

The government also misstated Task Force Officer Scott McIntosh’s (“TFO

McIntosh™) testimony when it wrote that the methamphetamine pilis had “only |
previously been seen with ecstasy.”™ (USA Response Briefp.6). In f'act; TFO
MclIntosh testified that meth pills were, in fact, soinething they had seen, even
though it was recently. (Trial Transcript, Nov. 26, 2019; R. '1.12, Page Ib# .1 589-
1590). | |

The government also ignores the very pertinent part of Officer Toth’s’
testimoﬁy as it relates to the Richard’s charges. Richard’s coﬁnsel very

specifically asked Officer Toth to verify that the dates for the conspiracy charge

' Undersigned counsel certainly makes no direct or implied statement as to any nefarious purpose on the
government’s part with this misstatement.
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were from March 2, _2019.‘(0 March §, 2019, to which he replied they were. (Trial
Transcript, Nov. 25,2019, R. 111, Page lD# 1425). During this tirne, Richard was
detained and/or in eustody. (Trial Tranécripﬁ Nov. 25,2019, R. 111, Page ID#
1425-1426). In focusing on this time frame, they had the following'/excllangei

Q: So is it your belief that the basis for this conspiracy charge is

that Ms. McFarland moved the drugs from Mr. Duerson’s

apartment to her apartment? o -

A. I believe that, yes. There may have been drugs taken from
one apartment to the other. :

(Trial Transcript, Nov. 25, 2019, R. 1 l 1, Page ID# 1426). She further focused on
this specific timeframe, as it was that which was charged in the lndictrnent, with
the following exchange:

Q. This is a large quantity of drugs that you found in Ms.

McFarland’s apartment, correct?

A. Yes, ma’am.

Q. Are you telling me that it’s your theory that the Richmond

Police Department missed those large quantities of drugs and a

safe when they - - when you executed the search warrant at Mr.

Duerson’s apartment?

A.It’s possible, yes. |
(Trial Transcript, Nov. 25,2019, R. 111, Page ID# 1426). The time being focused

on, and the events considered, are obviously those between March 2,2019 and -

March §, 2019.




Immediately after this line of questioning, Richard’s counsel reiterates the

question as follows:

Q. Is that your theory of the conspiracy count, that during -

those days when my client was in custody, that the conspiracy

was that Ms. McFarland agreed to move his drugs to her

. apartment? -

(Trial Transcript, Nov. 25, 2019, R. 111, Page ID# 1427)(emphasis added). Tt is at
this point, over Richard’s counsel’s objectiv.on, that Officer Toth is permitted to )
describe the unknown third-party statements concerh_ing- alleged drug trafficking by
Richard and Jennifer at a “unknown” time frame prior to March 2, 2019. (Trial

Transcript, Nov. 25,2019, R. 111, Page ID# 1427-1428). This exchange is

detailed in Richard’s brief and incorporated here by reference in full.




. ARGUMENTS

I. THE TRIAL COURT COMMITTED REVERSIBLE ERROR IN

PERMITTING OFFICER TOTH TO TESTIFY AS TO
HEARSAY AND DOUBLE HEARSAY STATEMENTS
- MADE BY UNKNOWN INDIVIDUALS TO
UNKNOWN NARCOTICS DETECTIVES
AND BY UNKNOWN NARCOTICS DETECTIVES

The government relies heavily on three presumptions, all of which are

incorrect. First, the government relies far too heavily on the notion that it, “neither

 elicited nor introduced the testimony at issue.” (USA Response Brief at p. 17). In

United States v. Cromer, 389 F.3d 662 (6" Cir. 2004), this Court made abund'antly

clear:

The pertinent question, however, is not whether the Cl's
statements were properly admitted pursuant to “the law of
Evidence for the time being.” Rather, the relevant inquiry is
whether Cromer's right to confront the witnesses against

him was violated by O'Brien's redirect testimony. If there is

one theme that emerges from Crawford, it is that the
Confrontation Clause confers a powerful and fundamental
right that is no longer subsumed by the evidentiary rules
governing the admission of hearsay statements. Thus, the
mere fact that Cromer may have opened the door to the
testimonial, out-of-court statement that violated his
confrontatlon ri ght is not sufficient to erase that violation.

United States v. Cromer 389 F.3d 662, 679 (6" Cir. 2004)(citing Crawford v.

Washington, 541 U.S. 36, 124 S.Ct. 1354, 158 L.Ed.2d 177 (2004)).

What is important to note is that in Cromer, the defense did not merely open

the door, it klcked it off its hinges. The defense not only introduced the existence



of a confidential inf()m;nant, the description provided by the inférmant, but
céntinued in its line of question'ing after being warned by the court that it was
Vopening the door to expaﬁd_ed statements by the informant. Uﬁited States v.
Cromer, 389 F.3d 662, 679 (6" Cir. 2004). :

In analyzing the defense’s decision, this Court agreed With scholarly analysis
that o.nly “wrongful conduct” on the part of the defendant towards a witnes.s (sué}]
as intimidation or murdering the \A;itneSS) forfeits the right to éonfrontation. Un'ited.
Stqt’es v. Cromer, 389 F.3d 662, 679 (6™ Cir.. 2004). This Court established that.,
“[aj foolish strategic decision does not rise to the level of such misconduct and so
will not cause the defendant to forfeit his rights under the Confrontation Clause.”
United States v. Cromer, 389 F.3d 662, 679'.(6lh Cir. 2004). Even with the defense
eliciting_ thé hez_irsay testimony in Cromer, this Court reversed and remanded the
matter for a new tr-ia] under the plain error standard.

At trial in the present matter, Richard in no way dpéned the door, mﬁch less
kicked it off its hinges. The line of quesﬁoning to Officer Toth centered around
" the timeframe for the conspiracy for which Richard and Jennifer were charged.—l
Those dates were Marcvh 2,2019 to Mérch& 2019. Officer Toth was perﬁiﬂed to
testify about his belief, based on statements by unknown detectives and othe.rl third

parties, that Richard and Jennifer had engaged in similar conduct at some unknown

~ point in the past. The questioné to him had nothing to do with these allegations or
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this time period. As this Court found the “foolish strategic deéision” in Cromer
did not eviscerate the protections of the Confrontation Claﬁse, the present matter
even more so mandates such a determination as the line of questioning was
centered around a time éertain andv solely related to the matter at trial.

The second po’siﬁon that the government espouses is that the testimony
offered by Officer Toth was not hearsay. The government erroneously relies on _
United States v. Martin, 897 F.2d 1368 (6" Cir. 1990)'f0r the notion that Officer
Toth’s testimony was “backgrbund information”" as to “why a government
- investigation was undertaken” and thus, not hearsa-ly.. (USA. Response Brief atp.
19; Uhiz‘ed States v. Martin; 897 F.2d 1368, 1371 (6™ Cir..1990)). However,
Officer Tbth’s tesﬁmony was none of this. Hisvtestim.ony was additional
informatién from unknown individuals about alleged activity at an uncertain time
in the past. He never undertéok hié investigaﬁon due to this information. His
investigation began, as he testified, as a result of phone éalls from V’Richard .to
Jennifer between March 2, 2019 and March &, 2019. The testimony about past
conduct; of which he was never specifically asked, may have served as some sort.
of confirmation for his SLliijSitions, but it Wés certainly not background |
information or the basis for an investigation.

Additionally, it iS_imessible to afgue that this statement did not go to the

truth of the matter assérftred. Officer Toth stated t}{ét”he— had information from



someone/people about Richard and Jennifer conspiring in the past. As it ixas been
demonstrated to not be the basis for his investigation, there is nothing else this
could be other than a statement made to prove fhe basis for hi_s theory. As noted by
this Court in Cromer:
Under thé prosecution's theory, every time a person says to the
police “X committed the crime,” the statement (including all
corroborating details) would be admissible to show why the
police investigated X. That would eviscerate the constitutional
right to confront and cross-examine one's accusers.
United States v. Cromer.-,. 389 F:3d 662, 674 (6" Cir. 2004)(citing Crawford \2
Washington, 541 U.S. 36, 1.24 S.Ct. 1354, 158 L.Ed.-2dv 177 (2004)).

As noted hereiﬁ, howe\}er, the hearsay nature of the statement ié ndt the
cornerstone of the analysis, as the government purports, The key analysis is
whether the statement is testimonial i]‘-l nature. ““A statement made knowi‘ngly to -
the authorities that describeé criminal ac;f[ivity is almost always tl,estimo.nial."”

- United States v. Cromer, 389 F.3d 662, 675 (6"" Cir. 2004)(citing Richard D.
Friedman, Confrontation: The Search for Basic Principles, 86 Geo. L.J. 1011,
1042 ( 1998)). As detailed in his principal brief, and incorporated herein,'Ofﬁcef _
Toth’s statement was cleaﬂy testimonial. As it contained alleged statemen‘;s by ah‘

unknown anﬂount of third parties and an unknown timeframe, it obviously violated

Richard’s protections under the Confrontation Clause. Thus, the analysis is

whether the error of its admission as harmless.
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This is the third error that the government relies upon in its Response Brief,

o sdhiniiions o

that the admissipn of the testimony was harmless.
tha;c are challenged under the auspices of the Confrontation Clause, identifying
individuals as those Wh_o committed an offense, or implicated them in an offense,
are not éons,ide‘red harmless error. United States v. Pugh, 405 F.3d 390, 401 (6‘.h
Cir. .2005)‘; United States v. C‘z‘qrnel~, 389 F.3d 662, 676-77 (6" Cir. 2004).
Likewise, when a defendant is implicated in a way that goes, “to the very heart of
the prosecutor’s case,” the error is not harmless. United States v. Cromer, 389
F.3d 662, 677 (6" Cir. 2004)(citation omitted). Officer Toth’s statements
obviously identified Richard as commil‘tf_rzg an offense, potentially se;/'eral and
identical to the ones for which he was éharged. Likewise, his testimony was to the
very core of the goverhment’s case, tilat Richard possessed with intent to distribute -
narcotics and that Richard and Jennifer had engaged in a conspiracy. Thus, there is
no way to argue a scenario where the error was ha'rmles§ Officer Toth’s statement
implicated Richard as a kn.o'wrll drug dealer and one who cvbnspired with Jennifer.
This is not harmless error as it necessarily would create a guilty presumption in fhe
minds of the jurors.

The government relies on the assertion that the evidence of guilt_ was

“overwhelming.” The government relies on the “uniqueness” of the

methamphetaminé pills. This was shown not to be the case By their own witness,
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who testified that they were newer, but he had séen them arouﬁd. (Trial Transcript,
Nov. 26, 2019, R. 112, Page ID# 1589-1590).

The government also relies on a safe that was found in Jennifer’s apartment
| and phone calls between Richard and Jennifer supposedly mentioning a safe. Yet,
their own witness ad_mlitted that it was either “safe” or ;‘Vase’; that was said. (Trial |
Transcript, Nov. 25,2019, R. 111, Page ID# 1429—1430').- Their own vﬁtness
admitted that théy never clisc:-ussed‘mov'ing.> a safe. (Trial Transcript, Nov. 25,
2019, R. 111, Page ID# 1440). Their own witness admitted that they never - |
discussed anything related to drugs or 'd.rug transactions. No safe was ever found
or photographed at Richard’s apartmént, despite an exhaustive sea;ch bf the
1'elatiyely small area and a safe large enqugh to contain what it did.” (Trial
Transcript, Nov. 26,2019, R. 112, Paée ID# 1541; Trial Transcript, Nov. 25, 2019,
R. 111, Page ID# 1426-1427). The safe was hever fingerprinted. (Trial Traﬁséript?
Nov. 25,2019, R. 111, Page Ib# 1430). The landlord, Wesley, never saw Jennifer,
or anyone else, remove a safe, despite watching them while they moved Richard’s
Ibelo_ngings out. (Trial Transcript, Nov. 26, 2019, R. 112, Page ID# 1507, 1517). - -
A govern-ment witness tesﬁﬁed that the safe found at Jenn‘ifer’s did not look like it
had been moved fecently. (Trial Transcript, Nov. 26, 2019, R. 112, Page ID#

1550-1551). The government is using this safe, and its contents, to tie Richard and




Jennifer together. However, their own brdof cannlotvever place this safe at
Richard’é apartment or tha;c he even knew it existed.
Further, no plastic baggies or scales, usually indicative of trafficking, were

found in Richard’s apartment (Trial Transcript, Nov. 26, 2019, R. 112, Page ID#
1604). No drug ledgers were found. (Trial Transcript, Nov. 25, 2019, R. 111,
Page ID# 1431). No drugfrelated evidence was ever fingerprinted, including the;
Apple bag that was found in a room 'being used by any one of several individuals
who were also present at Richard’s apartment. (Trie.il Transcript, Nov.‘ 25,2019, R.
111, Page ID# 1365-1366). |

- Simply put, there is nothing “oveywhelming” about the evidenée presented.
There is speculation.  There are inferences. There is also uncertainty from the
- government’s own witnesses. There is also an incomplete investigation. Thgre are
simple similarities, but this is not enough to overcome the matter at hand, tﬁat
- Richard’s protections under the Confrontation Clause were violated and a
statement was permitted in that, unlike the herein-described suppositions, directly
linked Richard and Jennifer and painted Richard as a known drug dealer. This
statement, made by unknéwn third parties, af an unknown time and about ah
unknown time period was.certainly not harmless as it created presumptions of guilt

in the minds of the jurors as to all of Richard’s charges. Under any analysis, it is

evident that Richard’s Sixth Amendment protections, vis-a-vis the Confrontation
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Clause analysis herein and that in his principal brief, were violated and this matter
must be reversed, Richard’s convictions on all counts vacated and remanded fora
new trial.

~ TI. THE JURY’S VERDICT, FINDING RICHARD GUILTY

ON COUNT ONE OF THE INDICTMENT LACKED
SUBSTANTIAL AND COMPETENT
EVIDENCE TO SUPPORT IT.

For this issue, Richard relies upon and-reaéserts the arguments and analysis’
set forth in his principal brief as well as the argumenfs and analysis contained in
Argument 1 heréin, as it would necessarily entail the same factual analysis within
the section refuting the claim that the evidence against him was “.over\/vhelmingv.”

I1l. THE TRIAL COURT ANALYSIS OF THE GOVERNMENT’S

RATIONALE FOR STRIKING JUROR #128
WAS CLEARLY ERRONEOUS

For this issue, Richard relies upon and reasserts the argument's and analysis

set forth in his principal brief. In addition, pursuant to F ederal Rule of Appellate
Procedure 28(i), Richard incorporates by reference the arguments in the principal
brief and any Reply Brief of his co-defendant in this matter, Jennifer McFarland,

(if any) as this appellate matter and hers (United States Court of Appeals for the -

Sixth Circuit Case #20-5310) have been consolidated.
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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF KENTUCKY

CENTRAL DIVISION
(at Lexington)
UNITED STATES OF AMERICA, )
)
Plaintiff, )  Criminal Action No. 5: 19-130-DCR-1
)
V. )
)
RICHARD C. DUERSON, ) MEMORANDUM OPINION
) AND ORDER
Defendant. )
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Defendant Richard Duerson was convicted. on November 27, 2019, following a jury
trial of: (1) conspiracy to distribute S00 grams or more of a mixture or substance containing a
detectable amount of methamphetamine and 500 grams or more of a mixture or substance
containing a detectable amount of cocaine in‘ violation of 21 U.S.C. § 846 (Count 1); (2)
possession with intent to distribute a mixture or substance containing a detectable amount of
50 grams or more of methamphetamine in violation of 21 U.S.C. § 841(b)(1)(B) (Count 2);
and (3) possession with intent to distribute a mixture or substance containing a detectable
amount of cocaine in violation of 21 U.S.C. § 841(b)(1)(C) (Count 3). [Record No. 48] His

sentencing hearing is presently scheduled for May 22, 2020.!

! Duerson’s original counsel was allowed to withdraw following trial. [See Record Nos.

62 and 63.] Prior to withdrawal, Duerson submitted objections to the PSR in a pro se capacity.
[Record No. 61] A second attorney, Mark Wohlander, was then appointed to represent
Duerson pursuant to the Criminal Justice Act. At the direction of the defendant, attorney
Wohlander submitted three objections to the PSR by letter dated March 21, 2020. First,
Wohlander objected to the drug quantity attributed to Duerson as reflected in paragraph 18 of
the PSR. Second, Wohlander objected to the PSR reflecting a mandatory minimum term of
180 months incarceration, based on a prior serious felony conviction. Third, Wohlander

-1-
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The United States has filed a motion for an upward departure from the Criminal History
Category (“CHC”) III assigned to Duerson in his Presentence Investigation Report (“PSR”)
pursuant to United States Sentencing Guidelines Manual (“U.S.S.G.”) § 4Al.3(a).
Alternatively, the government requests an upward variance to account for the defendant’s
serious criminal history and the likelihood that he will commit other serious offenses When
released from custody. [Recofd No. 58] The United States contends that a CHC III

substantially under-represents the defendant’s criminal history and the likelihood of recidivism

objected to forfeiture of $10,470, reflecting the proceeds of drug transactions. These
objections are addressed in the Second Addendum to the PSR.

Duerson’s second attorney, Mark Wohlander, moved to withdraw from the case after
attorney Jason Rapp filed an appearance in the matter on March 25, 2020. [See Record No.
75,76, and 77.] On May 12, 2020, attorney Rapp filed a Sentencing Memorandum on behalf
of Defendant Duerson. [Record No. 90] In relevant part, attorney Rapp withdraws two of the
objections filed by Wohlander at the direction of the defendant.

Regarding the first objection which concerns the drug quantity attributed to the
defendant, Rapp states that “Richard [Duerson] withdraws this objection as he agrees that the
standard of proof beyond a reasonable doubt required for conviction by a jury, vis-a-vis the
charges and drug quantity amounts, is substantially higher than the standard of preponderance
of the evidence.” [Record No. 90, p. 2] With respect to the third objection concerning
forfeiture of $10,470.00, Rapp states that “Richard [Duerson] withdraws this objection as well
as he acknowledges and understands that this money was previously forfeited in Madison
Circuit case number 19-CR-00433-1.” [Id.] ;

Based on the foregoing, Defendant Duerson maintains only one objection to the PSR;
that is, whether he is subject to an enhanced punishment as a result of a prior felony conviction
in state court (identified in paragraph 42 of the PSR as Madison Circuit Court Case No. 14-
CR-00270). Rapp does not argue that the assault conviction does not constitute a serious
felony or that he served greater than twelve months imprisonment for the offense. Instead, he
contends that “the basis for this objection is that Richard [Duerson] states that he was misled
into believing he would qualify for consideration of shock probation if he entered a guilty plea
to the terms of the plea agreement.” Because that motion was subsequently denied in the state
court proceeding, he argues that he received ineffective assistance of counsel which is
tantamount to having no counsel at all. This argument will be addressed and the objection
resolved herein.
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and that a departure to a CHC IV, which would carry a new Guidelines range of 180-210
months, would be appropriate under § 4A1.3(a).? Duerson’s second appointed counsel
responded to the motion on March 13, 2020, indicating that a CHC III is appropriate, arguing
that the United States’ motion relies too heavily on pending state court charges. [Record No.
68] The Sentencing Memorandum filed by Duerson’s recently-retained counsel incorporates
the prior response by reference, indicates that these two state court cases have been dismissed,
and contends that two other previously-dismissed charges should not factor into a departure
analysis. [Record No. 90, p. 4]

The Court agrees that an upward departure is warranted. As a result, the government’s
motion will be granted, in part. The Court will reserve ruling on a variance pending the May
22, 2020 sentencing hearing.* Further, for the reasons discussed more fully below, the
defendant’s one remaining objection to the PSR (identified in the Second Addendum to the
PSR as defendant’s objection number two) will be 6verruled.

I.

The United States Probation Office has determined that Duerson’s total offense level is

32 and his CHC is III based on five criminal history points calculated according to U.S.S.G. §

4A1.1. [PSR 99 26, 44-45, 90]. This would generally provide for a range of imprisonment of

2 It is worth noting that the United States is correct to request that the Court depart to a

CHC IV rather than to a sentence within the range that results from a CHC IV. A “departure”
1s “for purposes of § 4A1.3 (Departures Based on Inadequacy of Criminal History Category),
[the] assignment of a criminal history category other than the otherwise applicable criminal
history category, in order to effect a sentence outside the applicable guideline range.” U.S.S.G.
§ 1B1.1, cmt. 1(F)(iii).

3 This opinion fulfills U.S.S.G. § 4A1.3(c)(1)’s requirement that the Court issue a written
specification of basis for an upward departure.

-3-
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151-188 months. U.S.S.G. § 5A (Sentencing Table). HoWever, the United States filed a notice
of statutory enhancement pursuant to 21 U.S.C. § 851, indicating that a conviction would carry
an enhanced statutory penalty under 21 U.S.C. § 841(b)(1) because Duerson has a prior
conviction for a serious violent felony. [Record No. 32] Thus, his subsequent conviction on
Count 1 carries a statutory minimum sentence of ﬁfteen years’ imprisonment under 21 U.S.C.
§ 841(b)(1)(A). [PSR 4 89; 21 U.S.C. §§ 841(b)(1)(A) and 846] The PSR accounts for this
minimum penalty, setting the adjusted Guidelines range at 180-188 months. [PSR § 90]

As noted above, Duerson has objected to the statutory enhancement in his sentencing
memorandum. [Record No. 90, p. 3] He claims that he was denied his constitutional right to
counsel in the proceeding that the United States claims warrants the enhancement: a 2014
Kentucky state court conviction for assault in the first degree. At the time of this conviction,
Duerson also entered a guilty plea to two counts of wanton endangerment in the first degree,
and assault in the fourth degree. [See Record No. 32; PSR 9 42, 89.] Specifically, he argues
that his counsel in that proceeding was constitutionally deficient because Duerson’s decision
to plead guilty was premised on counsel’s misrepresentations that he would be eligible for
shock probation. [Record No. 90, p. 3]

And although Duerson only objects to the irﬁposition of the statutory enhancement, the
Court notes that the validity of this prior conviction would have considerable bearing on his
CHC (and a departure analysis) because the PSR calculates that the defendant has three
criminal history points based on that conviction. [PSR § 42] Thus, Duerson would have a
CHC II if the Court were to disregard the subject conviction. [PSR 9 42, 45; U.S.S.G. § 5A

(Sentencing Table)]
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That said, “a defendant may collaterally attack a prior conviction used for purposes of
sentence enhancement only if (1) such attack is provided by statute, or (2) such attack is a
constitutional one premised on a lack of counsel.” United States v. Reed, 141 F.3d 644, 652
(6th Cir. 1998) (citing Custis v. United States, 511 'U.S. 485, 493-97 (1994); United States v.
Gonzales, 79 F.3d 413, 426-27 (5th Cir. 1996)). The United States Court of Appeals for the
Sixth Circuit has recognized that these two narrow exceptions to the prohibition on collateral
attacks at sentencing also apply to challenges to prior convictions that influence criminal
history points and Guidelines ranges. E.g., United States v. Harder, 772 F. App’x 324 (6th
Cir. 2019); see also United States v. Aguilar-Diaz, 626 F.3d 265, 269 (6th Cir. 2010).

However, a “lack of counsel” claim under( these circumstances is not what Duerson
believes it to be. A who collaterally attacks such a prior conviction must demonstrate that he
was not appointed counsel at all rather than prove that counsel was deficient. E.g., United
States v. Snow, 634 F. App’x 569, 572 (6th Cir; 2016) (“Instead [the defendant] can challenge
the 2002 conviction only by arguing that he lacked counsel altogether in the 2002 case . . . .
But [he] was undisputedly represented by counsel throughbut his state-court proceedings,
including his guilty plea . . . . That fact itself defeats his claim.” (internal citations omitted));
United States v. Jenkins, 528 F. App’x 483, 486 (6th Cir. 2013) (“Jenkins and Jahns do not
claim they lacked counsel in the Kentucky cases, only that their counéel rendered ineffective
assistance due to conflicts of interest. This argument thus does not fall within the exception.”)v
(citations omitted); Cole v. United States, No. 10-4029, 2013 WL 6068030, at *1 (6th Cir. Jan.
25, 2013) (“To prevail on such a challenge, a defendant must demonstrate a complete denial
of the right to appointed counsel established in Gideon v. Wainwright, 372 U.S. 335 (1963))

(citation omitted).
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Thus, although Duerson’s argument, if successful, would affect his CHC and
Guidelines range, it does not do so in this case because Duerson was actually represented by
counsel in the Kentucky case at issue. [Record Nos. 90, p. 3 and 90-1] Based on the foregoing,
the Court will proceed to consider the government’s departure motion using the criminal
history score provided in the PSR and his second objection to the PSR will be overruled.*

IL.

The Guidelines provide that “[i]f reliable information indicates that the defendant’s
CHC substantially under-represents the seriousness of the defendant’s criminal history or the
likelthood that the defendant will commit other crimes, an upward departure may be
warranted.” U.S.S.G. § 4A1.3(a)(1). The Guidelines further state that such information may
include:

(A) Prior sentence(s) not used in computing the criminal history category (e.g.,

sentences for foreign and tribal convictions). '

(B) Prior sentence(s) of substantially more than one year imposed as a result of

independent crimes committed on different occasions.

(C) Prior similar misconduct established by a civil adjudication or by a failure

to comply with an administrative order.

(D) Whether the defendant was pending trial or sentencing on another charge at

the time of the instant offense.
(E) Prior similar adult criminal conduct not resulting in a criminal conviction.

4 The prior conviction that is the subject of this objection is outlined in paragraph 42 of
the defendant’s PSR. On November 26, 2014, Duerson received sentences of seven years
imprisonment for assault in the second degree, five years imprisonment for wanton
endangerment in the first degree, five years for wanton endangerment in the first degree, and
12 months in jail for assault in the fourth degree, causing minor injury. All terms were directed
to run concurrently. On January 28, 2015, a motion for shock probation was denied. Duerson
was placed on parole on April 27, 2016. He was discharged from parole on March 26, 2018.
The facts giving rise to these charges and resulting sentences are outlined more fully at page 8
of this Memorandum Opinion and Order.

-6-
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U.S.S.G. § 4A1.3(a)(2). Although “[a] prior arrest record itself shall not be considered for
purposes of an upward departure under this policy statement,” a sentencing court may consider
a prior arrest “when the PSR provides specific facts surrounding the arrest.” United States v.
Matheny, 450 F.3d 633, 642 (6th Cir. 2006) (citing U.S.S.G. § 4A1.3(a)(3)).

A sentencing court must adequately explain its reasoning for a departure under § 4A1.3.
E.g., United States v. Potts, 947 F.3d 357, 371 (6th Cir. 2020). However, the Sixth Circuit has

~ “rejected ‘a mechanistic approach to departures.”” United States v. Herrera-Zuniga, 571 F.3d

568, 588 (6th Cir. 2009) (quoting United States v. Thomas, 24 F.3d 829, 833 (6th Cir.1994)).
The sentence imposed as a result of a departure must accord with the goals identified by
Congress in 18 U.S.C. § 3553(a), but there is no strict method a court must follow to determine
whether a CHC is appropriate or a departure is necessary. See id. (citing United States v.
Brown, 371 F.3d 854, 860 (6th Cir. 2004).

Generally speaking, this requires that the sentencing judge consider “the

seriousness of the defendant’s past criminal conduct, the likeliness of

recidivism, prior similar adult conduct not resulting in criminal convictions,

previous lenient sentences for offenses, whether the sentence will have a

deterrence on future criminal conduct, the necessity of isolating the defendant

from the community and the length of time necessary to achieve rehabilitation,

if rehabilitation is possible.”
Id. (quoting Thomas, 24 F.3d at 833 (citing United States v. Joan, 883 F.2d 491, 496 (6th
Cir.1989))). |

HI.
Duerson’s CHC III results from five criminal history points stemming from three adult

convictions and resulting sentences. However, the points and category under-represent the

‘'seriousness of Duerson’s criminal history and the likelihood that he will commit other crimes.
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Using the Guidelines and Sixth Circuit framework for departures, the Court finds that a
departure to a CHC IV is appropriate.

Duerson receives a criminal history point for his 2010 Kentucky state court attempted
receiving stolen property (a firearm) conviction for which he was sentenced to 360 days’
imprisonment, conditionally discharged for two years. [PSR §41 (citing U.S.S.G. § 4A1.1(c))]
He was then convicted in 2014 on Kentucky charges of assault in the first degree, two counts
of wanton endangerment in the first degree, and assault in the fourth degree. [Id. at J42] He
was sentenced to a total term of seven years’ imprisonment (and was paroled in 2016),
resulting in three criminal history points. [/d. citing U.S.S.G. § 4A1.1(a)] Finally, he was
convicted in 2017 of operating a motor vehicle a motor vehicle under the influence of alcohol,
resulting in a one day jail sentence, a $200 fine, and one criminal history point under §
4A1.1(c). [Id. at §43] His five criminal history points initially place him in CHC III (4-6
criminal history points). U.S.S.G. § 5A (Sentencing Table).

Several reasons weigh in favor of a departure to CHC IV. As the United States
indicates, the state court system was notably lenieht regarding Duerson’s sentences that result
in criminal history points. [Record No. 58, pp. 3-4] Duerson’s 2014 conviction that resulted
in a seven-year sentence involved an incident at a gentleman’s club. [PSR 9 42] Duerson left
the club after punching a woman but later returned to the establishment. When staff would not
let him reenter, he fired an automatic handgun through the door, hitting one person in the leg.
[/d] He was paroled in 2016 after serving 17 months of his sentence for this serious
misconduct. [/d.] His 2017 DUI conviction and sentence did not result in bthe revocation of
parole, and he was discharged from parole in}2018. [1d.] These sentences were lenient given

the seriousness of the 2014 gentleman’s club battery and shooting incident. They accordingly

-8-



Case: 5:19-cr-00130-DCR-MAS Doc #: 98 Filed: 05/20/20 Page: 9 of 14 - Page ID#: 1165

weigh in favor of a departuré. See Herrera-Zuniga, 571 F.3d at 588 (noting that leniency of
previous sentences and the seriousness of past criminal conduct are factors a court should
consider when addressing an upward departure).

Further, the Guidelines expressly account for departures where “the defendant was
pending trial or sentencing on another charge at the time of the instant offense.” U.S.S.G. §
4A1.3(a)(2)(D). Duerson was arrested on January 23, 2019, and charged under Kentucky law
with: three counts of convicted felon in possession of a handgun; two counts of wanton
endangerment in the first degree; two counts of unlawful imprisonment in the first degree;
assault in the fourth degree; and persistent felony offender in the second degree. [PSR §47]
These charges stemmed from an incident in which Duerson allegedly went .to his then-
girlfriend’s house after she told him she had been sexually assaulted by a third-party burglar,
blamed his girlfriend for stealing money he kept thére, held her at gunpoint, and then held her
minor son at gunpoint. [/d.]

Even assuming these charges have been dropped as Duerson argues,’ he was on pretrial

release when he committed the instant offenses. It is clear that the seriousness of this January

5 Duerson’s memoranda almost exclusively address the United States’ arguments that

advocate for consideration of this arrest and another March 2, 2019 arrest relating to a
purportedly dismissed state court case. [See Record Nos. 68, pp. 1-2 (citing PSR 9 47-48)
and 90, p. 4.] The Court declines to consider the March 2, 2019 Kentucky arrest reflected in
Paragraph 48 of the PSR because the resulting drug charges stem from the same conduct for
which Duerson was convicted in this case and it is not entirely clear whether he was pending
trial on the state charges when he committed the instant federal offenses around the same time.
However, it is arguable that the Court could validly consider the non-drug-related matters
described in Paragraph 48 of the PSR because the defendant may have been pending trial on
charges related to these matters “at the time of the instant offense” for the purposes of §
4A1.3(a)(2)(D). After all, Duerson was convicted in this case of a conspiracy that occurred
from March 2 to March 8, 2019. He continued to perpetrate the conspiracy from March 3 to
March 8 after his March 2 arrest on the state charges.

-9.
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arrest and the charges alleged against him did not deter him from trafficking in large quantities
of narcotics in early March 2019. This conduct demonstrates that the likelihood of recidivist
criminal behavior is high and evidences the need for a significant sentence that will deter such
conduct.

Additionally, the Guidelines provide that a court may consider “[p]rior sentence(s) not
used in computing the criminal history category.” U.S.S.G. § 4A1.3(a)(2)(A). The Guidelines
explicitly note that such sentences include foreign or tribal convictions. Id. But a court may
also consider sentences that fail to produce additional criminal history points under §
4A1.2(e)(3) because they are too old where they indicate that the applicable CHC substantially
under-represents a defendant’s criminal history. See, e.g., United States v. Polly, 06: 10-cr-
025-ART, 2011 WL 1086056, at *3 (E.D. Ky. Mar. 22, 2011) (citing § 4A1.3(a); United States
v. Jennings, No. 08—6413, 2011 WL 71459, at *2 (6th Cir. Jan. 10, 2011)).

Duerson has seven such adult sentences spénning a period from 2000 to 2005. [PSR
99 33-37, 39-40], and several of these sentences resulted from particularly concerning offenses.
One, a 2000 Ohio drug abuse conviction, involved marijuana, a Schedule I controlled
substance. [PSR q 33] A 2001 Ohio conviction involved an assault. [Id. at § 34] Another
2003 conviction involved a felony attemp'ped carry of a concealed weapon. [/d. atv 9 36] The
PSR also indicates that police found two bags of marijuana in the defendant’s car during the
incident that resulted in this felony conviction. [Id.] While thesé and the other four convictions
from 2000 to 2005 are not sufficient to support a departure standing along, their number and
seriousness are additional indicators of an under-represented criminal history. They weigh in

favor of a departure when considered with other justifications for a CHC IV.

-10- .
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Finally, the Court may consider prior similar criminal conduct that did not result in a
conviction when determining whether an upward departure is warranted. U.S.S.G. §
4A1.3(a)(2)(E); Herrera-Zuniga, 571 F.3d at 588; Prior arrests may be considered when a
PSR sufficiently and reliably details surrounding circumstances. See U.S.S.G. § 4A1.3(a)(1);
Matheny, 450 F.3d at 642. Although Duerson has‘ a variety of prior arrests and charges that
did not result in convictions, the PSR details the circumstances of two that are related to drug
trafficking and thus involve conduct similar to that for which the defendant was convicted in
this case. In 1998, then eighteen-year-old Duerson was arrested by an officer in Illinois after
the officer observed him engaging in a street-level cocaine transaction. [PSR 9 54] Duerson
was also arrested and charged in Illinois in 2010 with possession of more than 2.5 grams of
cannabis and admitted to the police that he was in-possession of two‘ “dime bags.”® [Id. at §
61]

Like the uncounted prior convictions, these instances alone may not justify a departure.
But they reliably indicate that Duerson has been involved in drug trafficking throughout his
adult life when ponsidered with his convictions in this case and those that do not count toward
his criminal history point calculation. And most significantly, his CHC III is based on five
points from three convictions that did not involve drug trafficking offenses. Duerson’s initial
CHC fails to account for his history of drug trafficking and thus substantially under-represents

his criminal history as well as his likelihood of drug crime-based recidivism.

6 Duerson’s latest sentencing memorandum also states two other incidents cited by the

United States resulted in charges that were dismissed and do not weigh in favor of a departure.
[Record No. 90, p. 4 (citing PSR 9 57, 65)] The Court has not considered these charges in
its analysis because they do not relate to drug trafficking activities.

-11 -
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In summary, multiple factors demonstrate that an upward departure to CHC IV is
warranted in this case. Considering the seriousness of the gentleman’s club incident, his
parole, continued unlawful conduct, and the early termination of his parole, the state courts
were lenient with Duerson regarding the sentences that result in criminal history points. He
was also on pretrial release for separate very serious charges when he committed the offenses
for which he was convicted in this case. He has seven adult convictions that do not count
toward his criminal history score, and three of these involved drugs or violence. Finally, he
has multiple other arrests that reliably indicate a pattern of drug trafficking activities
throughout his adult life. The PSR’s CHC calculation does not reflect these drug-related
activities. The Court therefore finds that these considerations, in the aggregate, warrant an
upward departure to a CHC IV.

IV.

A departure under § 4A1.3 must accord with the sentencing goals articulated by
Congress in 18 U.S.C. § 3553(a). Herrera-Zuniga, 571 F.3d at 588. A departure may not be
greater than necessary to achieve these goals articulated by the factors listed in § 3553(a). Id.
Here, the departure to CHC IV (and the resulting Guidelines range of 180-210 months)
comports with the § 3553(a) factors.

A sentence within this range would particularly accord with § 3553(a)(1), the factor
that accounts for “the nature and circumstances of the offense aﬁd the history and
characteristics of the defendant.” The departure in this case is warranted because the criminal
history of the defendant is not adequately represented by a CHC III. The departure, therefore,

directly furthers the purpose of this § 3553(a) goal.

-12-
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The departure also directly serves the purposes of § 3553(a)(2)’s considerations. The
defendant’s extensive prior criminal history particularly demonstrates a heightened need for
“adequate deterrence to criminal conduct.” 18 U.S.C. § 3553(a)(2)(B). Additionally, the
defendant’s history of drug trafficking and violent conduct demonstrates a heightened need to
“protect the public from further crimes of the defendant.” 18 U.S.C. § 3553(a)(2)(O).

The departure in this case provides a Guidelines range that accords with, and directly
supports, the goals articulated by Congress in § 3553(a). A sentence within the new range of
180-210 months is sufficient and not greater thaﬁ necessary to comply with the § 3553(a)
factors.

V.
' In summary, the Court agrees with the United States that an upward departure to a CHC
IV is appropriate in this case. A CHC IV and total offense level of 32 set a Guidelines range
of 168-210 months’ imprisonment. U.S.S.G. § 5A (Sentencing Table). The statutory
minimum of 180 months continues to apply, and Duerson’s applicable Guidelines range after
the departure is 180-210 months’ imprisonment. Accordingly, it is hereby

ORDERED as follows:

L. The United States’ motion for an upward departure to a criminal history
category of IV pursuant to U.S.S.G. § 4A1.3 [Record No. 58] is GRANTED. The Court
reserves its ruling regarding the government’s alternate request for an upward variance until
the time of the sentencing hearing.

2. The Court departs upward. to a criminal history category of IV. Duerson’s

Guidelines range of imprisonment is now effectively 180-210 months.

-13 -



Case: 5:19-cr-00130-DCR-MAS Doc #: 98 Filed: 05/20/20 Page: 14 of 14 - Page ID#:
1170

3. The defendant has withdrawn the first and third enumerated objections to his
PSR. Therefore, these objections are DENIED as moot.

5. The defendant’s second objection to the PSR vis DENIED for the reasons
outlined above.

Dated: May 20, 2020.

Danny C. Reeves, Chief Judge
United States District Court
Eastern District of Kentucky
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