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Michael Lynn Cash #09304-078

Name, Prisoner ID #

P.0. Box 33

Terre Haute, In.,47808

Address
UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF OKLAHOMA
UNITED STATES OF AMERICA - . CaseNo.
(To be supplied by the
V. Clerk)
MOTION PURSUANT TO 28
v _ USC §2255 TO VACATE,
MICHAEL LYNN CASH ,Movant ~SET ASIDE, OR CORRECT
: SENTENCE BY A PERSON
IN FEDERAL CUSTODY
NOTE: If movant is attacking a sentence based on a federal conviction to be served in the
future, the motion should be filed in the federal court which entered the judgment. . -
1) Name and location of the court which entered the judgment of conviction under
attack(].S. District Court for the Fastern District of Oklahoma
2) Date judgment of conviction was entered_1 0-10-2012
3)  Casenumber _CR-11-00057-001-JHP
4) Length and terms of sentence - 360 Months as amended
5) Are you presently serving a sentence imposed for a conviction other than the conviction
’ “under attack in this motion? Yest1 Nom '
6)  Name of the judge who imposed sentence under attack in this
S motion James H. Payne
7) Nature of the offense involved (all counts) Possession with Intent to Distribute,

Count 1); possession of a Firearm in Furtherance of a Drug
Trafficking Crime, (Count Z); Felon in Possession ol a Firearm,

) w‘2.255.m0l‘. (9./1.5/58). S

(Count 37-.



8) What was your plea? (check oné)
a) Not Guilty & b) Guilty 11 c) Nolo Contendere 11

If you entered a guilty plea to one count or indictment, and a not guilty plea to another count
or indictment, give details: N/A

9) If you entered a plea of guilty pursuant to a plea bargain, state the terms and conditions of
the agreement: N/A

10)  Kind of trial (check one) a) Jury Trial XX b) Judge without a Jury 01

11) Didyou t;astify at trial (if any)? Yés 11 No &

12)  Did you appeal the judgment of con\}iction? Yes X Nors

13)  If you did appeal, answer the following: |
(a) :State the name and location of the coutt where the appeal Was filed, the result, the case
number and the date of the court's decision (or attach a copy of the court’s opinion or

order) Tenth Circuit Court of Appeals, Denver, Co.; Affirmed;
Case No.: 12-7072, Date: Nov. 4, 2013 _

(b) State the issues raised Whether or not offi d a
"reasonable suspicion" to extend the duration of the traffic stop.

And .Whether or not Mr. Cash's alleged statements were made
in violation of Miranda.

14)  If you did not appeal, explain briefly why you did not N/A

a) Did you seek permission to file a late appeal? ~ Yesti  NoXX

15)  Other than a direct appeal from the judgment of conviction and sentence, have you
previously filed any petitions, applications or motions with-respect to this judgment in-any -~~~
federal court? Yes & Not3

16)  If your answer to 15 was "Yes", give the following information

a) = .. First petition, application or motion. :
1) Name of court Eastern District of Oklahoma

2255.mot (9/15/98)




8)

a copy of -thfé court's opinion or order) : - -
o N/A e

If you did not appeal, briefly explain why you did not N/A

c) As to any third petition, application or motion.

1)

2)

3)

4

5)
- 6)

7

8)

Name of court N/A

Nature of proceeding_ N/A

Grounds raised N/ A

Did you receive an evidentiary hearing on your petition, application or
motion? Yest1 Nor1 '

Result ‘ N/A

Déte ofresult . | N/A.

Did you appeal the result to the federal appellate court having jurisdiction?
Yesi1 Norti Ifyou did appeal, give the name of the court where the appeal was
filed, the result, the case number, citation and date of the court's decision (or attach
a copy of the court's opinion or order)

N/A

If you did not appeal, briefly explain why you did not
N/A

- 17)  State concisely every ground on which you claim that you are being unlawfully held.
Summarize briefly the facts supporting each ground. If necessary, you may attach up to two
extra pages stating additional grounds or supporting facts. You should raise in this petition
all available grounds for relief which relate to the conviction under attack.

A @

2255.mot (9/15/98)

Ground One: See Attached Memorandum




~ () Attrlal Robert Rldenour

(d)  Atsentencing Terry Weber

(e)' , Onappeal Wllllam Dunn

(f)  Inany post-conviction proceeding_Matthew Mclain, Florida

(g On appeal from aﬁy adverse ruling in a post-conviction proceeding
Matthew McLain, Florida

21)  Were you sentenced on more than one count of an indictment or on more than one
indictment, in the same court and at the same time? YeXg Noi1

22) Do you have any future sentence to serve after you complete the sentence imposed by the
judgment under attack ? Yest1 N&&.

. (a) If so, give name and location of court which imposed sentence to be served in the
future . _ N/A

(®) And give date and length of service to be served in the future
- N/A '

(©) Have you filed, or do you contemplate filing, any petition attackmg the Judgment
which imposed the sentence to be served in the future?
Yests Noi N/A

2255.mot (9/15/98)



SUpportmgfacts See Attached Memorandum

B) 6)) Ground Two: HSee'Attached Memorandum

@ Supporting facts :See Attached Memorandum

O (1) Ground Three |

2) Supporting facts :

D) (1) Ground Four

)] Suppofcing facts :

18)  If any of the grounds listed 17 A, B, C, or D were not previously presented, state briefly

which grounds were not so presented and briefly give your reason(s) for not presenting
them Prior Counsel was Ineffective for Failing to Raise the Issues

19) Do you have any petition, application, motion or appeal now pending in any court either
state or federal, regarding the conviction under attack?
Yes ¥XNo 11 If "Yes", state the name of the court, case file number (if known), and the nature of

proceedings_ Fastern District of Qklahoma
Rule 60(b)

20)  Give the name and address, if known, of each attorney who represented you in the following
stages of the judgment attacked herein: :

(2) At preliminary hearing Robert Ridenour

Robert Ridenour

(b) At arraignment and plea

2255.mot (9/15/98)



2) Nature of proceéeding_ §2255-
3) Grounds rajsed Ineffective Assistance of Counsel
Several 4th Amendment Issues; ACCA TIssues;
4B1 Career Offender Issues
4) Did you receive an evidentiary hearing on your petition, application or
motion? Yesty NoX¥
5) Result N/A
6) Date of result N/A
7 Did you appeal the result to the federal appellate court having jurisdiction?
YesKX Nor1 Ifyou did appeal, give the name of the court where the appeal was
filed, the result, the case number, citation and date of the court's decision (or attach
a copy of the court's opinion or order). '
Tenth Circuit Court of Appeals
Affirmed A
Case No.: 17-7018
March 29,2018
8) If you did not appeal, briefly explain why you did not
N/A
b) As to any second_petition, application or motion.
1) Name of court Eastern district of Oklahoma
2) Nature of proceeding_ Rule 60 (b)
3) Grounds raised P18 rtict Court failed to adjudicate
ALL%Jssues raised in the §2255 proceeding
(A defect in the §2255 proceedings)
4) Did you receive an evidentiary hearing on your petition, application or
motion? Yest1 No X
—eee 5)- -Result .-Pending --- - O
6) Date of result Pending
~7)  Did you appeal the result to the federal appellate court having jurisdiction?

2255.mot (9/15/98)

Yest1 Nortu Ifyou did appeal, give the name of the court where the appeal was

. filed, the result, the case number, citation qujddt_té q'f'the_ court's decision (or attach



N/A

Executed at Terre Haute, In.  on

Wherefore movant prays that the court grant h1m such rehef to Wthh he may be entltled in thls :
proceedmg B ; : -

Signature of Attorney (if any) ‘ ’ | Signature of Movant

(Attorney's full address and
telephone number)

DECLARATION UNDER PENALTY OF PERJURY
The undersigned declares (or certifies, verifies, or states) under penalty of perjury that he is
the plaintiff in the above action, that he has read the above complaint and that the information
contained therein is true and correct. 28 USC §1746. 18 USC §1621. '

(Location) (Date)

Signafure

2255.mot (9/15/98)



IN THE UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF OKLAHOMA

UNITED.STATES OF AMERICA, )
Plaintiff, )
V. : )
MICHAEL LYNN CASH, )
Defendant: )

MEMORANDUM OF POINTS AND AUTHORITIES IN SUPPORT OF. MOTION
UNDER 28 u. S C. §2255 TO VACATE, SET ASIDE,
OR CORRECT SENTENCE

COMES NOW Defendant, MICHAEL LYNN CASH, appearing pro se, and
hereby submits this motion pursuant to 28 U.S.C. §2255. In support
Mr. Cash states:

RELEVANT BACKGROUND

Mr. Matthew McLain represented Mr. Cash during his ”flrst“ §2255
pfoceedings. Upon a finding that Mr. Cash did not quallfy for Armed.
Careef Criminal (A-C-C.A/924(e)) enhancements that wae specifically
placed on his Felon in Possession of a Firearm (922(g)) Count, this
Court removed this classification. However,'the Government argued
that this Court mistakenly placed a 4Bl.1. Career Offender enhancement
‘on the wrong count and further.argued that Count 2 (924(¢)) should've
had the-career offender enhancement. Critically, the sentencing
transcripts clearly establish that this Court did not state it's
intentions to enhance Cash's 924(c) (Count 2). In fact, the Court
chose the very common "60 months" séentence for Cash's 924(c). For
‘Cash's 922(g) (Count 3), ‘this Court- epe01flcally made eHN"Armed Career
Criminal" flndlng and enhanced Cash's sentence to 360 months. It

appears from the transcripts that thismCourt specifically chose not to .

[



apply the 4Bl1.1 Career Offender enhancements -that are "adviéory"—
to Qash's 924(c) sentence.

Regardless, this Court agreed with fhe Government and found that
Cash does not qualify for A.C.C.A enhancements and that Cash's 924(c)
should now receive a 4B1l.1 Career Offender enhancement.:Strangely,
this Court alsOAagreed with the Government that Cash was never found
to be an Armed Career Criminal in the first place! However, rather
than give Mr. Cash a resentencing hearing to address these new changes
in Cash's sentence, this Court merely "amehdedf the judgment. In doing
this, Cash did not have any opportunity to object to this entirely
new sentence now impossed by thié Court. Additionally, by removing
Cash's A.C.C.A classification, this removes the "abbve'the statutory
maximum" element to Cash's sentence for future litigation:

As a result of this "amended judgment', Mr. McLain -Cash;s counsel-
appealed to the Tenth Circuit.by requesting a C.0.A. which was
granted to the extent to address the narrow issue of whether or
~not the amended judgment should be considered a "resentencing" that

would allow new case law to apply. More specifically, Mr. McLain
asked: |
. "Was the district court's correction of Cash's sentence iﬁ
February'of 2017 a resentencing which would entitle Cash
to the benefit of case law in effect at that time, or was
the district court's correction of Cash's seﬁtence merély

an order nunc pro tunc? If Cash was resentenced in February

of 2017, what impact -if any- would United States-v. Hinkle, -

832-F:3d 569 (5th-Cir- 2016), Mathis v. United States, 136 S.

© Ct. 2243 (2016), and Johnson v. United States, 135 S. Ct. 2551

"



(2015) have on the legality of his sentence?" (See Appellate
Case:-17-7018, "Order Granting in Part, and Denying in Part, a
Certificate of'Appealability", page 6—7).

The Tenth Circuit had no problem finding that the 'correction"
‘of Cash's sentence was not a resentenc1ng . Mr. McLain's questlon
of whether or not the amended Judgment ‘was ~a: -resentenc1ng in no
way argues the correct argument that Cash was fENTITLEDf to a
resentencing or the question of whether or notbthe district court
even had the authority to amend the judgment or if the changes
constitate a "mew sentence'.
Mr. Cash now argues that:
1. He was entitled to resentencing like the hundreds, if not thousanas
of defendants who successfully had A.C.C.A status removed, and; |
2. Remov1ng A.C.C.A status and addlng 4B1.1 Careecr Offender enhancements
" to Cash's 924(c) Count is ”Constltutlonal” substantive, and involves
significant modlflcatlons, and; | |
3. Prior_counsel Mr. McLain was inefrective for failing to correctly
argue-the case because there is a significant difference in the
question he asked the Tenth Circuit and the question Mr. Cash
claims'is the correct argument.

POINT ONE
MR. CASH WAS DENIED HIS SIXTH AMENDMENT RIGHT TO COUNSEL

' The Tenth Circuit recogniies the effectiveness of appellate

counsel in IAC clalms Here, Mr. McLaln represented Mr. Cash durlng

Cash's 2255 proceedlngs including the application for a C. 0.A.
" Because this is technically Mr.vCash s second in time §2255,

- he must meet the standards set out in Magwood, 561 U.S. S.Ct. 320-ef-lf



(20190) and other cases addressing the issue.

1. THIS §2255 MOTION IS NOT "SECOND OR SUCCESSIVE"

Mr. Cash acknowledges that "second or successive §2255 motions
must first be authorized by the Teﬁth Circuit before it can be
entertainéd_on the merits. ﬁowever, Mr. Cash argues that this strict
standard does not apply here because this Court changed Cash's
sentence and entered an amended judgment following a partially
successful §2255 motion.

In U.S. v. Quary, 2017 U.S. Dist.-LEXIS 133920, the Court held. -

- "...when a defendant is resentencéd as a result of his:first §2255

"motion, the defendants second or successive §2255 is not a 'second

or successive' petition for purposes of §2255(h) because it relates
to a new sentence." U.S; V. McGaughy, 6/0 F.3d, 1149, 1159, n.7/
(10th. cir. 2012). | |
In U.S. v. Ailsworth, 513 Fed. Appx. 720, 721-23 (10th. Cir.
2013), holding under Magwood, 561 U.S. 320, (2010) that it was
debatable whether the district court was correct in determining
that a petition was an unauthorized sécond or successive §2255
motion where the trial court had entered an amended judgment
reducing petitibner's term of supervised release following a partially
successful §2255 motion and this was petitioner's first §2255 petition
challenging the amended judgment." |

Here, the amended judgment was the resﬁlt of a partially successful

~§2255 motion where Cash's A.C.C.A status was removed and a new 4B1.1

Career Offender enhancement was added to Cash's 924(c) conviction.

“As argued herein, these types of "Constitutional' -and "substantial"

:-modifications must be regarded as a "new sentence’

p;brésent ob’ectionéﬁj- BRI
| Jeethen RO

1

~where Cash can *°



The following are more examples that apply to this situatien:
U.S. v. Hairston, 754 F.3d, 258, 262, (4th. Gir. 2014)
"[Claim] did not exist When the numerically firet [§2255] motion was
filed and adjudicated".
Stewart v. U.S., 646 F.3d 856, 865 (11th Cir. 2011)
"Claim did not ex1st before his proceedlngs on his initial §2255 motion
concluded". »
Leal Garcia v. Quarterman, 573 F.3d 214, 222-24 (5th. cir. 2009)"...
did not arise until after the pror habeas proceeding"

Here, the 4Bl.1 Career Offender enhancement was not applied to

Cash's 924(c) Count until after the §2255 proceeding. Additionally,

for the reasons stated in this §2255 Motion, the amended Judgment

- was a ''mew sentence" and this is the first §2255 petition filed

on the '"mew sentence'" rendering Magwood applicable.

2. PRIOR COUNSEL WAS INEFFECTIVE FOR FATILING TO ARGUE THAT MR. CASH
WAS ENTITLED TO RESENTENCING |

Q: When a Defeﬁdants A.C.C.A status_is removed and/or. a new 4Bl.1
enhancement -that was previoulsly not present- is added to greatly
increaseda-sentence, is resentencing -or the opportunity to object-
required?

In Cash's prior §2255 proceedings, prior counsel failed to make
the specific argument that Cash was entitled to reSentencing when

this Court removed A.C.C.A status, 1mp031ng a new sentence for Cash's

- Felon in Posse551on of a Flrearm (922(g))Count (3) and added 4B1 1

Career Offender classification to Cash's 924(c) Count (2). Mr. Cash
argues those issues as follows:.

" REMOVAL OF-A;cfé;A; CLASSIFICATION

TS



As a preliminary mattér, Mr. Cash was,.in fact, detérmined
to be an "Armed Career Criminal" pursuant to 924(e)-VStrang61Y,
the Goverﬁme;t and fhis-Courf have both acknowledged this and
have also stated that Cash was never found to be an Armed Career

Criminal. This erroneous concept contaminated the Tenth Circuit's

Opinion on the issue of the amended judgment in previous rulings.

Regardless, Mr. Cash states that 1). he was found to be an Armed

Career Criminal and 2). this classification was removed only when

Mr. Cash challenged it in his previous §2255.
Mr. Cash now argues that prior counsel was ineffective for failing
.to raise the.argument that when his A.C.C.A classification was removed,

he should've received resenteﬁcing like the hundreds, if not thousands

of Defendants in the exact same position as Cash. Prior counsel did

not highlight a single case in this regard.

EXAMPLES OF TENTH CIRCUIT/DISTRICT "RESENTENCING" (A C C-A. ) CASES

% U.S. v. Driscoll, 2018 U.S. App. LEXIS 15950, No. 16 8118
"we REVERSE and REMAND with instructidn to VACATE Driscoll’s sentence
and resentence him'". (2255 challenge to ACCA'sen;enCing énhancement)
% U.S. v. Wilfong, 2018 U.S. App. LEXIS 8603 No.:16-6342 |
A, "The erroneousvreliance on the residual clause at Mr. Wilfong';

sentencing is not harmless and he is entifled to relief. We REVERSE

the district court's denial of Mr. Wilfong's §2255 Motion and remand

the case for resentencing"

* U. S Ve Degeare, 884 F. 3d 1241 (10th C1r 2018)

"Degeare s ACCA sentence is illegal and he is entltled to rellef

We therefore reverse the district courts order denying Degeare's

§2255'motion,“vacate his sentence, and remand for resentencing' s




% U.S. v. Ontiveros, 875 F.3d 533 (10th. Cir. 2017)
"Mr. Ontiveros filed a 28 U.S.C. §2255 motion to vacate his prior
sentence 1R, 327-31. The district court vacated his sentence,

and scheduled him for resentencing. 1R, 340-41?. ""At resentencing,

" the new presentence report (PSR) recommended
* U.S. v. Kutz, 702 Fed. Appx. 661 (10th. Gir. 2017)

"In late August 2016, the district court resentenced Mr. Kutz

without the ACCA enhancement. See United States v. McGaughy, 670

F.3d 1149, 1153 (10th. Cir. 2012). More specifically, as relevant

here, the district court conducted "de novo resentencing” and

entered a new  judgment commensurate with thesewproceedingsf,

Unlted States v. West, 646 F.3d 745, 750 (10th Cir. 2011)(explaining

"the default in thls circuit:is de novo resentenclng l, see

_ Magwood V. Patterson, 561 U.S. 320, 338-39"

Like thesejDefendants,«Cash's ACCA was removed after a successful
challenge brought by Cash. To respect fairness and Equal Protection
of Law, Mr. Cash argues that he should've received a resentencing
also. In fact, the "new sentence'" placed on Cash's 922(g) Count .
exceeds the PSR reCommendation and Mr. Cash did not have an opportunity
. to bring an objection to the new sentence without the ACCA enhancement.

Removing ACCA status and imposing a new sentence, if argued
correctly, is not "correcting a clerical error" as argued later.

Addltlonally, Rule 35 is very narrow and can not be used to JUStlfy '

~ the modifications. that took place here. (Remov1ng ACCA status and

amending Mr. Cash's sentence);

Q: Why do these Defendants receive "resentencing" when their ACCA

status.is removed bﬁterifcesn did not?.




Because. prior counsel must have ineffectively argued the issue

before this Court and the Tenth Circuit Court of Appeals.

ADDING 4B1 CAREER OFFENDER ENHANCEMENTS TO
MR. CASH'S 924(C) SENTENCE

In addition to remoQing Cash'$=ACCA status, this Court also added
a 4Bl Career Offender enhancement to Cash's 924(c) (Count 2) that

was not previously present. The more significant aspect of this is

that nowhere did the Court announce the intention to emhance Cash's

924(c).séntence.‘1n fact, this Court specifically chose to sentence

Cash to the comﬁon "60 Months" that is typical for this_charge.
An enhanced 924(c) was not existing at the time of Cash's first

§ 2255 proceding so this is the first §2255 attack on that situation.
Additionally, by amending Cash's sentence to include 4Bl enhancements

THAT WERE NOT PREVIOUSLY PRESENT, denies Cash of the right to object

violating fundamental fairness in all aspects!
The facts afé: o
1. This Court DID NOT indicate its intention to enhance Cash's 924(c)
at sentencing, and; |
2. Because 4Bl enhacements are ﬁadvisory", this Court was within
it's authority to reject including the enhancement to Cash's
924(c) sentence, and;
3. The Court was without authority to amend Cash's sentence to
include this enhancement once the original sentence was imposed, and;

4., Adding 4Bl Career Offender enhancements is a ''new sentence" and

requires "resentencing" where Cash can object, and;

5. Prior counsel was ineffective for failing to raise this arguement.

gy



- 3. PRIOR COUNSEL WAS INEFFECTIVE FOR FAILING TO ARGUE THAT _
CASH'S‘SENTENCING MODIFICATIONS ARE SUBSTANTIAL, CONSTITUTIONAL,

AND NOT THE RESULT OF fCLERICALﬁ ERRORS

In Mr. Cash's priof §2255 proceedings, the Tenth Circuit held
that '"the distriét court{s entry of an amended judgment was only
a technical correction. under Fed. R. Crim. P. 35(a)". (See United
States v. Cash, 727 Fed. Appx. 542 (10th. Cir. 2018)). This holding
is in requnse}to‘prior cbunsel’s question of if the aménded judgment
~was a resentencing where new case law would apply. | .
It appears that tﬁe Tenth Cifcuit's decisioﬁ is based almost
entirely on the erroneous concept that this Court ﬁever'made an
ACCA designation and' that this Court did announce it's intentions’
to enhance Cash's 924(c) sentence. Regaraless, prior counsel did
not make the correct argument in the‘first place. These erroneous

concepts are now officially in dispute and all further issues are

to be decided based 6n the truth.

RULE 35(a)

.The-law is clear that "the scope of the diétricﬁ court's aﬁthority
under [Rule 35] iS'nbt broad". United Stateé_v. Soto-Holguin, 163
'F.3d 1217, 1221 (10th Cir. 1999). '_ |

In U.S. v. Hendrix, 630 Fed. Appx. 816 (10th cir. 2015), the

Tenth gircuit found that "A district court may not invoke Fed.R.Crim.

P. 35 to revisit sentencing decisions that are descretionary, not

. . . . . . "
mandatory,'such as ordering restitution to victims.

The Court also stated that"A district court may not use 35t to Tre= oEen

issues previously resolved at sentenc1ng or to alter a sentence for

substantive reasons after.lt has been VERBALLY imposed. A?_thlﬁ_




language suggests, this does not afford the court or the parties

a second bite at the sentencing apple."

As argued throughout this petition, this Court's removing Cash's

ACCA status -after a finding- and adding a descretionary 4Bl Career
Offender enhancement to Cash's 924(c) Count does not jHS£ify amending
Cash's judgment under Rﬁie 35(a) without giving Cash the‘oppdrtunty
to make any‘objéctions to the '"new sentence'. As such; this Court

was without authority to make said amendment without a new proceeding.

4. PRIOR COUNSEL WAS INEFFECTIVE FOR FAILING TO ARGUE THAT ALL OF

CASH'S PRIOR CONVICTIONS WERE"RELATED' AND COULD ONLY BE ASSESSED
AS_ONE_CRIMINAL HISTORY_ POINT OR ONE_PRIOR CONVICTION

Before Cash filed his previouos §2255, it was the ACCA ;lassification
,tﬁat.”controlled” Cash's sentence. However, Cash's ACCA status was |
removed and then it was a 4Bl Careef Of fender enhancement that is now
‘controlling.

Prior counsel should have raised the meritorious issue that”Cash's
prior offenses are all '"related" undefwa previous version of‘§4A1.2
~(a)(2) which reads: "related cases" included those that resulted
from offenses that "(A) occurred on the same occasion, (B) were
part of a single common scheme or plan, or (C) were consolidated
for trial or sentencing." This Version of §4A1.2(a)(2) was in effect
‘at the time Cash committed the prior_offeﬁses.

Mr. Cash argues that prior counsel was ineffective for failing
to raise the issue that‘ALL'HIS PRIOR OFFENSES WERE RULED AS RELATED
IN HIS PREVIOUS FEDERAL CONVICTION: (Sée Judgment, Ex. ;§_>

Under §1B1.11 of the.Guidelinés,-courts ére instructed to apply

the_version of the Guidelines in effect on the date that the Defendant

(10)



"is sentenced, unless the ﬁse of the Guidelines would violate the
Ex Post Facto Clause of the Constitution. .In Peugh v. United States,
the Supreme Court held that "a retrospective increése in the Guidelines
range applicable to i-Defendant cfeats a sufficient risk of a higher
sentence to.constitute an ex post facto violation." Additionally,
courts have consistently held that the retroactive application
of the current version of §4A1.2(a)(2) violates the Ex Post Facto
Clause when it subjects a Defendant to an increased Guideline
'range category. Here, ﬁefendaﬁt Cash would be subject to an increased
Guideline range category if the Court appiies the current version
of §4A1.2(a)(2)3

Because Mr. Césh's prior offenses weré already ruled as ''related"
in a Federal Court where the Government agreed,nthis.Court is
' ‘obligated to honof the priof holding and the United States is
obligated to maintain its position in'agreeing that the prior
offenses werey in fact, related.

Prior Counsel was ineffective for failing to raise this QBVIOUS
argument.

POINT TWO
MR. CASH IS ENTITLED TO AN EVIDENTIARY HEARING

In Cash prior §2255 proceedings, the Tenth Circuit Court of Appeals
found that reasonable jurist could debate and that the issues
presented_wére adequate to deserve further encouragement to proceed
further in an‘instaﬁce were prior Counsel asked the wrong/losing
question. Here, the record is clear that these issues definately
deserve further encburagement to proceed further. Mr. Cash argues

that an evidentiary hearing is warranted and needed to resolve

the issues presented herein.

(11)



DECLARATION-

I, Michael Lynn'Cash, on this ___day of K » hereby
declare and affirm under the penalty of perjury as set forth in
28 U.S.C. 1746, that the statements and representations made

herein are true and correct to the best of my knowledge and belief.

By:

Michael Lynn Cash
Fed. Reg. No.: 09304-078

United States Penitentiary
P.0O. Box

CERTIFICATE OF SERVICE .
I, Michael Lynn Cash, on this ____day of ' . hereby

certify under .the penalty .of perjury, that é true and correct copy
of the foregoing pleading was sent by first class mail, postage
pre-paid, to:

United States District Clerk
P.0. Box 607
Muskogee, Ok. 74401

and

Office of the United States: Attorney
520 Denison Avenue .
Muskogee, Ok. 74401

By:

Michael Lynn Cash
Fed.Reg.No.: 09304-078
United States Penltentlary
P.0.Box )
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6:11-cr-00057-JHP Document 121 Filed in ED/OK on 10/11/12 Page 1 of 6

e, A0 2453 (Rev; 06/05) Judgment in a Criminal Case

Sheet 1.
UNITED STATES DISTRICT COURT
Eastern District of Oklahoma
UNITED STATES OF AMERICA ~ JUDGMENT IN.A CRIMINAL CASE
V. . . -
MICHAEL LYNN CASH '
. o Case Number: - CR-11-00057-001-JHP
USM Number: 09304-078 '
Terry L. Weber
Defendant’s Attorney
THE DEFENDANT:

[ pleaded guilty to count(s)

[0 pleaded nolo contendere to count(s)
which was}accep_ted by the court.

I was found guilty on count(s) 1, 2 and 3 of the Indictment
after a plea of not guilty. -

The defendant is adjudicated guilty of these offenses:

Offense Ended Count

Title & Section Nature of Offense ,

21:841(a)(1) and , Possession with Intent to Distributé Methamphetamine ) March 22, 2011 1

841 (bY(1X(C) o | o | -

18:824c)()(A) Possession of a Firearm in Furtherance of a Drug Trafficking Crime March 22, 2011 2

18:922(g)(1) and 924(¢) Felon in Possession of a Firearm March 22, 2011 1
The defendant is sentenced as provided in pages 2 through 6 ofthis judgment. The sentence is impesed pursuant 1o

Title 18, Section 3553(a) of the United States Criminal Code. ' '

[1 The defendant has been founzi not guilty on count(s)

[ Count(s) Ois v [J are dismissed on the motion of the United States.

.. Ttis ordered that the defendant must notify the United States attorney for this district within 30 days of any change of name, residence,
or mailing address until all fines, restitution, costs, and special assessments imposed by this judgment are fully paid. If ordered to pay restitution,
. the defendan: must notify the court and United States attorney of material changes in economic circumstances. '

« October 10, 2012

Date of Imposition of Judgment

nited States District Judge
Eastern District of Oklahoma

E.0.D._10/11/2012 —_

VEFENALTS
ESRTETT

i

,._? | «'Lﬁ:ﬁ
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AO 245B (Rev. 06/05) Judgment in Criminal Case’
.Sheet 2 — Imprisonment :

Judgment — Pz;ge 2 of _ 6

DEFENDANT: Michael Lynn Cash
CASE NUMBER: CR-11-00057-001-JHP

IMPRISONMENT

The defendant is hereby committed _tb the custody of the United States Bureau of Prisons to be imprisoned fora
term of: 240 months on Count 1, 60 months on Count 2 and 360 months on Count 3 of the Indictment

The term of imp‘risonment'inipo_scd on Counts 1 and 3 shall be served concurrently and the term of imprisonment on Count 2 shall be
served consecutive to the terms imposed on Counts ! and 3.

The court makes the following recommendations to the Bureau of Prisons:

That the Bureau of Prisons evaluate the defendant and determine if the defendant is a suitable candidate for the Intensive Drug Treatment Program. Should the defendant -
be allowed to participate in the program, it is further recommended that the defendant be afforded the benefits prescribed and set out in 18 U.S.C. § 3621(¢) ard
according to Bureau of Prisons’ policy. :

The defendant is remanded to the custody of the United States Marshal.

0O The defendant shall surrender to the United States Marshal for this district:

0 a . .0 am. O pm on . , -

1 -as notified by the United States Marshal.

[J The defendant shall surrender for service of sentence at the institution designated by the Bureau of Prisons:

[0 before 12:00 Noon on
[J as notified by the United States Marshal. ,

[ as notified by the Probation or Pretrial Services Office.

RETURN
I have executed this judgment as follows:
Defendant delivered on ' _ to
a__ - . . , with a certified copy of this judgment.
- UNITED STATES _MARSHAL
By

DEPUTY UNITED STATES MARSHAL
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CShear |

“ UNITED STATES DISTRICT COURT

District of _ Oklahoma

AMENDED JUDGMENT IN A CRIMINAL CASE

Eastern

UNITED STATES OF AMERICA
V.

MICHAEL LYNN CASH Case NUlﬂbél‘i CR-1 1-00057‘001_—”'{ P
USM Number: 09304-078
Date of Original Judgment: October 10, 2012 : Matthew McLain

(Or Date of Last Amended Judgment) Defendant’s Atiomey

Reason for Amendment:
[J Correction of Sentenee an Ramand (18 U.S.C. 3742(N)(1) and (2)) .
[J Reduction of Semence for Changed Circumstances (Fed. R. Crim.

) P. 35(b))
[ Correction of Sentence by Sentencing Court (Fed. R. Crim. P. 35(a))

. [} Modification of Supervision Conditions (13 U.S.C. §§ 3563(c) or 35853(¢))
a Modification of Imposcd Term of Imprisonment for Extraordinary and
Compelling Reasons (18 U.S.C. § 3582(c)(1))
7] Modification of Imposed Term of Imprisonment for Retroactive Amendment(s)
1o the Sentencing Guidelines (18 U.S.C. § 3582(c)(2))

K Direct Motion to District B 28U.S.C. §2255 or
[] 18 U.S.C. § 3559(c)(7)
[J Modification of Restitution Order (18 U.S.C. § 3664)

[J Correction of Sentence for Clerical Mistake (Fed. R. Crim. P. 36)

THE DEFENDANT:
] pleaded guilty to count(s)

.00 pleaded nolo contendere to count('s)
which was accepted by the court. .

K was found guilly on cpunt(s) 1, 2 and 3 of the Indictment
after a plea of not guilty. . :

The defendant is adjudicated guilty of these offenses:

Offense Ended - Count

Title & Section . Nature of Offense oo

21:841(a)(1) and Possession with Intent to Distribute Methamphetamine - March 22, 2011 -1
841(b)(3)(C) . | A | | |
18:924(c)(1)(A) : Possession of a Firearm in Furtherance of a Drug Trafﬁckjng Crime March 22, 2011 2
18:922(g)(1) and 924(e) Felon in Possession of a Firearm March 22, 2011 3

The defendant is sentenced as provided in pages 2 through 6 " of this judgment.. The sentence is imposed pursuant to

the Sentencing Reform Act of 1984.

0 The defendant has been found not guilty on count(s)

Indictment & Superseding Indictment are dismissed upon motion of the United States.

[0 Count(s)
_Itis ordered that the defendant must notify the United States Attorney for this district within 30 daP/s of any change of name, residence,
or mailing address until all fines, restitution, costs, and special assessments imposed by this judgment are fully paid. If ordered to pay restitution.
the defendant must notify the court and United States attormey of material changes in economic circumstances.

Febmary 1, 2017
Date of Imposition-of Judgment

JAmes H. Payne v
nited States District Judge
Eastern District ot Oklahoma

CE.Q.D. 2/2/2017
Date

Dertwiprs
EXHFLST
&

prees L~
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AO 2450 (Rev. 0603 Amended Judgiment in o Criminal Case
Sheet 2 —— Imprisonment . (NOTE: Idemify Chunges with Asterisks (%))
. . Judgment — Page 2 ol -6
EFENDANT: - Michael Lynn Cash

D

CASLE NUMBER: CR-11-00057-001-JHP

IMPRISONMENT

The defendant is hereby committed to the custody of the United States Bureau of Prisons to be imprisoned for a

term of :  *240 imonths on Count 1,120 months on Count 2, and 120 months on Count 3 of the Indictment

*The term of imprisonment imposed on Counts 1 and 3 shall be served concurrently and the term of imprisonnient

on Count 2 shall be served consecutive-to the terms imposed on Counts 1 and 3, for a total sentence of 360 months.

The court makes the following recommendations to the Bureau of Prisons:

That the Bureau 'of Prisons evaluale the defendant and determine if the defendant is a suitable candidate for the Intensive Drug
Treatment Program. Should the defendant be allowed to participate in the program, it is further recommended that the defendant be -
afforded the benefits prescribed and set out in 18 U.S.C. § 3621?&) and according to Bureau of Prisons’ policy. :

The defendant is remanded to the custody of the United States Marshal.

\ .

D The defendant shall surrender to the United States Marshal for this district:

O at , : O am- O pm on

[0 asnotified by the United States Marshal.
The defendant'shall surrender for service of sentence at the institution designated by the Bureau of Prisons:

1  before 2 p.m.on

'O  asnotified by the United States Marshal.

[0  asnotified by the Probation or Pretrial Services Office.

RETURN

1 have executed this judgment as follows: -

to

Defendant delivered on

with a certified copy of this judgment.

UNITED STATES MARSHAL

DEPUTY UNITED STATES MARSHAL
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. Eastern District of Texas P A YR |
UNITED STATES OF AMERICA JUDGMENT IN A CRIMINAL CASE ?} 07
L ;'Y\'N CASH {For Offenses Committed On or After November 1, 1887)
. MICHARLZA : Caso Number: 4:01 CRO0044-007
Clinton Bradea L ) “E B ] .
THE DEFENDANT: : Deandso?s Atomeoy U.S, DI.S!IE
EASTERN DISTHICT OF TEXAS
X} pleaded guitty to counl(s) 1 of the Indictment , .
[} ploaded nola comendere to caunt(s) . R APR - § 2002
“ whih was gocaptod by the court, .
7] wasfgund guilty op cauntis) < AVID J. MALAND, $LERK
efler a plea of not guilty. ' ' B ¥Yeecommo ]
Accardingly, the Court has sdjudisated that the defendant is guilty of the tollowing offSHSRIELY
Title & Section Nature of Qffense Concluded H._.MJ
2MU5C. § 846 Conspiracy to Manofacure, Distribufe, or Pescest with 06/1472001 1
Tatent to MatmTacture, Distribuie or Dispense
Rfsthamnhaismine ’

The defendant is sentenced as provided in pages 2 thiough __¢__. of fhis judgmant. The senfence is imposid pursuant
to the Sentencing Reform Ast of 1984,
[ The defendant ks baen Found not guilty on count(s} s S —
) Count{s} 2,453, 14 .. - are  Jdimissed on the motion of the Uniled Stales,

T 1S FURTHER OROERED the! the defendant shall natify the United States Attorney for {his district within 30 days of
any chango of name, residencs, or mailing address until sll fings, restitution, costs, and special ssseassments imposed by this
judgrnent are fuby peid. ¥ ordered to pay restitution. the defendant shall notify the court and United States Altomey of any
material change in the defendant's econamic circumstancss. .

Dafendants Soc. See No.,  456-89-4220 . . 83/28/2002 e e e e e
2efendent's D of Birt: 02/09/ 1976 Dt of Wryrasstivn of Sakpnest )

Dofendent's USM Ne.s 09304-078
Defendint's Residanie Addmss: /K
Bax HC62,94-10 . ) ..-._ s

Hprature of Aoy Oficer

At A et e e ————— e % AT s e —— e ——

begot . OK___mn__ PaulBrown
—— et e s 14 P prrvewes g - e 2T Y e .. ) Lln‘!Cd Statcs D".rk‘ Jua&e
Dafendonty Mﬁ#k’rg peldress: Rara & e of o G o
e US OSY e T Jflfu,i 2 4.402_(1042:::,__._,._......._“
m“-m mﬁv ox}ms OF TENEY 74701
Wa«.‘}" 275 1_‘ r‘(.‘\/‘ - ﬂ-/ha r)t- rgfn‘o“;ﬂ/l )
\ f,f:fzzzfsax

————«MS




Judgment-Page _ 3 of _ @

i

T CEFENDANT MICEARL LYNN CASH

CASE NUMBER:  4:01CRO0844-807 |
HEPRISONMERT

The defendant is hereby coriimitted to the custady of the United States Bureau of Prisons ta be imprisoned for
a {otal term of Y mm&(s)_,____'_- _

this efferse out of Greyson County,

rront with any sentence which may imposed in caces related to
46, & 47832, fn the 15th Judiefal

Said senteges shall run conew A :
5, 59th Judicial Distriet Court, and Case #'7 46729, 46547, 465

Sherman, Texas, Case# 4712
CDetriet Court. E

X The court makes the following recommendations to the Bureau of Prisons:
That the state institution be designated as place to sexve this sentence.

[{) The defendant is rernandad to the custody of the United States Marshal.
[[] The défendant shall surrender to the United States Marshal for (his district:

] at - a.m./p.m.. on
(] as notified by the United States Marshat:

[ The defendant shail surrender for service of sentence at the institution designated by the Bureau of Prisans:

[7] before 2 p.m. on
[] as notified by the United Siates Marshal.
[T] as notified by the Probation or Pretiat Services Office. :

RETURN

| have eXxesuted 'thia:judgmenﬁ as follows:

Defendant deliverad on : to

3t , with & certified copy of this judgment.

URITED STATES MARSHAL

By _

Dgnuly V3. ivigrshel
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Case 6:11-¢r-00057-JHP Document 137  Filed 12/03/12 Page 27 of 33
ase: 12-7072  Document: 01018961974  Date Filed: 12/05/2012  Page: 1048 .
. <

Michael Lynn.Cash, you appear

THE C_(lURT'
R
befere the court today for the purpose of
Eentencing, having previously been found guilty on.
Counts 1, 2, and 3 of the indictment filed in Case
No. CR-11-00057, charging you with possession with
intent to distr.ibute methamphetamine, in violation
of 21 United States Code Sections 841 (a} and
841(b} (1) (C); possession of a firearm in furtherance
of a drug-trafficking crime, in violation of 18
in_possession¥SIMTNLirearnminmyiolation¥ et *I8

ey Az

WURItEdTStatesntodesSection.9224g)d) and
In determining an appropriate sentence in
this case, the court has reviewed and considered thes
nature and circumstances of the offense as wéll as
the characteristics and criminal history of the
defendant. Furthér, the court has taken into
consideration the sentencing guideline calculations
contained within the presentence report and the
court's findings announced in open court todé.y.
Consistent with the Supreme Court
decision in United States v. Booker, the court
recognizes it is not bound by the sentencing
guideline calculations contained within the

presentence report but the court has considered them

Appellate [Case: 12—7072 Document 01018961974  Date Filed: 12/05/2012  Page: 105029

[P N

10
11
12
13
14
15
-16
17
18
19
20
21
22
23
24
25

Brian P. Nell, RMR-CRR
United States District Court 1048

Case 6:11-cr-00057-JHP Document 137  Filed 12/03/12 Page 29 of 33

defendant shall be placed on supervised release for
a term of three years on each of Counts 1 and 3.
You'shall be placed on supervised release for a term
of five years on Count 2. The terms of supervised
releaée shall be served concurrently.

Within 72 hours following your release
from the custody of the éureau of Prisons, you shall
report in person to the probation office in the
district to which you're released. While oﬁ
supervised release, you shall not commit .another
federal, state, or local crime, shall not unlawfully
possess a controlled subsﬁance, shall not possess a

destructive device, or any

firearm, ammunition,
other dangerous weapon, and shall also comply with
the standard conditions as set out in the judgment.
As a condition of supervised release, you
shall refrain from the unlawful use of controlled
substances and submit to one drug test within 15
days of your release. Subsequent to the first test,
you shall submit to at'least two additional periodic
drug teSts. You shall submit to DNA testing as

directed by the U.S. Probation Office. Ycu shall

also comply with the ‘following special conditicn of
supervised release.
you shall participate in &

One, that is,

Briun P Neil. RMR-CRR
United States Disteict Court

1050

Appeliate
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Ease: 12-7072 Document 01018961974  Date Filed: 12/05/2012 Page: 1048
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Case 6:11-cr-00057-JHP Document 137  Filed 12/03/12 Page 28 of 33 -

and finds them to be advisory in nature. Thgkﬁsmmt

adecpts_the RELSeNLENnCe, LePOLtyasSythexfactualyba

oL thewsentencegwingthispmatter,

It's the judgment of this court that the

defendant, Michael Lynn Cash, is hereby committed to
the custody of the Bureau of Prisons tf be“
imprisoned on Count 1 for a term of 240 months,
you're hereby committed to the custody of the Bureau
of Prisons to be imprisoned on Count g for a term of
60 months; and you're hereby committed to the
custody of the Bureau of Prisons to be 'imprisoned on
Count 3 for a term of 360 months. The term imposed
in Counts 1 and 3 shall be served concurrently. The
te;m of imprisonment imposed on Count 2 shall be’
served consecutive to thevterm; imposed on Counts 1}
and 3.

The court recommends that the Bureau of
Prisons evaluate and determine if the defendant is a
suitable candidate for the intensive drug qreatment‘
program. Should the defendant be allowed to
participate in the pfogram, it's further recommeﬁded
he be afforded the.benefits prescribed and set out
in 18 U.S.C. Section 3621(e) and according to the
Bureau of Prison§' policy.

Upon release from confinement, the

Brian P. Nefl, RMR-CRR
Wstited States District Court 1049

Case 6:11-cr-00057-JHP. Document 137  Filed 12/03/12 Page 30 81.33
Case: 12-7072 ¢

Dotumeént 01018961874°  Date Filed: 12/05/2012 © Page: 1'05'13 o
i

program approved by the quted States Probation
Office for the treatment of narcotic addiction, drug
dependency, or alcohol dependency, which will
" include testing to détermine if you have reverted to
Vthe use of drugs or alcohol. If it's determined by
the probation officer that you are in need of. a
residential drug/alcohol treatment program, ybu
shall'paftiéipate'in such treatment as directed by
the probation officer and remain in treatment” in
that treatment facility until successfully
discharged.

It is further ordered that you shall pay
to the-United States a special assessmeﬁt of‘§100 on
each of Counts 1, 2, 3 for a total of $300. 'Said
assessment shall be paid through the United States
Court Clerk for the Eastern District of Oklahoma and
is due immediately. Payment of a fine in this case
- has been considered but will not be imposed based

ubon your current financial profile and the
qncertainty of your projected earning ability.

' This sentence is imposed phrsuant to 18

Section 3553(s).

U.s.cC. Thg court has considered

the U.S. Sentencing Guidelines in this case and ~
imposes a sentence within the guideline options set

forth in zcne © of the 3entencing table. The

Briun P. Neif, RMR-CRR
Usited States Disteict Court

- 1051



Appeflate Case: 17-7018  Document: 01019966747  Date Fited: 03/29/2018  Page: 5

Cash then petitioned the Supreme Court of the United States for certiorari. The Court

denied the petition on _Ma;rch 24,2014, Cash v, United States, 134 S. Ct. 1569 (2014).
B

Thereafter, Cash filed this timely § 2255 motion in 2015. Cash argued the district

court erred when it enhanced his on Count 3 p to the. ACCA, even
though Cash’s predicate convictions did not support an ACCA sentencing enbancement.”
In response, the govemment agreed that Cash did not meet the requirements for an
ACCA enhancement, and that the district court should not have imposed a 360-month
sentence on Count 3. However, the government argued that the district coust should have
sentenced Cash to a total of 360 months’ imprisonment, in part because Cash was eligible
for a career offender enhancement on Count 2 under the Sentencing Guidefines.

Without conducting an evidentiary hearing, the district court granted Cash’s
§ 2255 motion in parst, and denied it in part. Specifically, the district court agreed with

q

the parties that Cash was not eligible for an enh on Count 3 because he did

not have three prior qua]jfy‘mg convictions under the ACCA. The district court granted -
the motion only to reduce Cash’s sentence on Count 3 10120 ;ﬁonthsl and to increase the .
sentence on Count 2 to 120 months. This resulted in a controlling sentence of 360

months’ imprisonment.

* Cash also argued that he received ineffective assistance from his triat counisel. *
We declined to grant Cash a COA on that argument and wiil not address it.
5
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A

. A district court has the power to “correct” a sentence. within 14 days of sentencing
if there is_qn “aridjnmetical, technical, or other clear _error,"‘ Fed. R. Crim. P 35(a). Inits
notes on.the 1?91 amendments to Rule 315, the Advisory Committeg stated that if a
defendant discovers a sentencing error and the Rule 35 period has already elapsed, the
defendant may filea § 2255_ motion to address “obviou§ semen_cihg errors.” Fed. R.
Crim. P. 35, 1991 Advisory Committee Notes; see also United States v. Palmer, 854 F.3d
39, {8 (D.C.Cir. 2017) (mncluding_ the 1991 Advisory Committee Notes “suggestf] that
g:pr;'e,ctiqn‘uf a sentence pursuant to Section 2255 at least encompasses sorné of the
changes that could have been made under R:ule' 35 but f(_)i' tfming")f"

As the D.C. Circuit ly held, cor jons for these arithmetical, technicat, or

in which the district court has

other clear errors are “distinguishable from a

“chang[ed] its mind about the appx:opriatenss of the [original] sentence.” Palmér, 85_4

F.3d at 51 (quoting Fed. R. Crim. P. 35, 1991 Advisory Committee Notes). In so
holding, the D.C. Circuit concluded that the text of § 2255 “indicates” that “a sentence

correction and'resentcncing . .. entail different remedies.” L¢ at 47 (quotation omitted).

- ST deiey . . y N
In li'sting potemiﬁl temedics available, § 2255(b) references “resentenc{ing] . .. or

. “algrt £7
correctfing] the sentence.
Further, when making this distinction between a resentencing and sentence
LT . . _
correction, the differences in procedura! steps can be instructive. See Palmer, 854 F.3d at

Y]
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In reviewing the sentencing record, the district court noted that it only cited to the
Sentencing Guidelines in finding Cash eligible for a sentencing enhancement. The
district court then concluded it should have imposed a 360-month controlling sentence.
Rather than imposing a 300-month sentence on either Count 1 or Count 3, which would
have combined with the consecutive 60-month sentence on Count 2 to create a 360-
month controlling sentence, the district court directed amendment of the judgment to
reflect the following sentences:

"Count 1: 240 months, to run concurrently with Count 3 [same as the PSR and the 2012
sentencing)
Count 2: 120 months, to run consecutively after Count 1 and Count 3 [PSR
recommended 60 months; 2012 sentencing wis-60 months}
Count 3: 120 months, to run concurrently with Count 1 {[PSR recommended 180 to 300
months; 2012 sentencing was 360 months}
EEE B -t R |
App. at 193-98; see also id. at 183.

The district court denied the remainder of Cash’s § 2255 motion.

o . . - . [

We granted a COA to address whether the district court’s February 2017 amended

judgment of conviction was a resentencing—requiring the district court to consider recent

case law such as Hinkle, Mathis, and Johnson—or a correction of & technical error. In - -

this review of the district court’s partial denial of Cash’s motion to vacate, set aside, or- -

correct his sentence, we review the district court’s legal rulings de novo and its findings

of fact for clear error.‘United States v. Miller, 868 F.3d 1182, 1186 (10th Cir. 2017).
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49. Fori a ing includes a ing hearing with the defendant present

and new PSR—procedural steps which are usually absent from a semtence correction. Id.

With the distinction between ing and a sen correction in mind, we
conclude the district court’s entry of an amended judgment was only a technical
correction. The district court did not conduct a sentencing hearing or receive a new PSR.

Instead, the district court corrected a technical mistake that it made at Cash’s

sentencing in 2012. Cash properly raised this error in his § 2255 motion. See Fed. R

Crim. P. 35(a), 1991 Advisory Committee Notes. With this opportunity to revisit Cash’s

sentencing, the district court recognized upon review of the sentencing transcript that it

had mtended y.o impose a 360-month term of imprisonm_gnt based on Cash’s classification

a5 a caresr offender under the Sentencing Guidelines. To reflect its intended sentence,

the district court applied the career offender enhancement to Count 2, and simultaneously

reduced Cash’s sentence on Count 3.

The effect of the district court’s amended judgment was essentially 2 judgment .
nunc pro tunc to correct a technical error, and not a full-blown resentencing. :
B
Given that the district court merely corrected Cash’s sentence we need not
consider whether the district court erred in accepting the probation office’s
recommendation to classify Cash as a career offender under U.S.S.G. § 4B1.1(a). Even

though at sentencing the district court explicitly found that Cash was a career offender
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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF OKLAHOMA

UNITED STATES OF AMERICA,

)
_ )
Respondent/Plaintiff, )
‘ ) | N
V. - ) Case No. CV-19-126-RAW
' ) (CR-11-57-RAW)

MICHAEL LYNN CASH, )
)
Petitioner/Defendant. )

Before the court is the motion of the petitioner pursuant to 28 U.S.C, § 2255. He has
also filed an amendmenf (#209) arguing he was prejudiced by not receiving a resentencing |
hearing. Pétitionér was convicted by a jury of multiple offenses. He was sentenced by Judge -
Payne of this.court. Defendant appealed sblely regarding the denial of his motion to
suppfess, and tile decision wag affirmed. See United S‘tates v. Cash, W (10
Cir.2013). | |

Petitioner raised éentencing err(')rbi-n his initial §2255 motion. Judge Payne granted
the motion in part. This ruling wés also affirmed. See United Stateé v. Cash, 727 Fed AppX.
542 (10" Cir.2018). Petitioner then ﬁled a motion pursuant to Rule. 60(b) F.R.Cv.P. Judge
Payne denied the motion and the Tenth Circuit denied a certificate of appe\alability and
dismissed petitioner’s appeal. See Unffed Statesv. Cash; 822 Fed. Appx. 824 (10" Cir.2020).

The government argues that this court does not have jurisdiction becaﬁse this is a

second and successive attempt at collateral review through §2255 which may not be filed

without prior authorization from the Tenth Circuit Court of Appeals. Petitioner é_lrgues to the
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contrary, citing Magwoéd V. Patterson, 501 [J.S . 320 (2010), in which the Supreme Court
held that where there is a “new judgment” intervening between two habeas petitions, an
application challenging the resulting new judgment is not second or sﬁccessive. :

Judge Payné, in partially granting the previous motion, .found that he had erroneously
sentenced petitioner as an armeci career criminal. (#24 in CV-15-117). Judge Payne reduced
the ‘ft6t31 term of imprisonment from an ACCA Se:nt"ence of 420 mont-hs to a non-ACCA
sentence of 360 months.” _822_E§_(1.Apmg,_al_&'il n;3. Judge Payne granted the motion “only
to reduce Cash’s sentence on Count 3 fo 120 months and .to increase the sentence on Count
2 ‘to 120 months.” ZZJ_&d_Appx,_aLﬂj The sentence was corrected without an
evidentiary hearing. The Tenth Circuit has already made the following characterization:
“The effect of the district court’s amend.ed judgment was eésent’ially a judgment nunc pro
tuné to correct,la technical error, and not a full-blown resentencing.” 727 Fed. Appx. at 546.
This passage seems to support the conclusion that Judge Payne;s order does not constitute
a “new judgment” for purposes of Marwood. See In re vMarti.n, M&A_ppxjﬁﬁ (1}0th '
Cir.2010). | |

In Martin, however, the trial court evidently §orrected the sentence sua sponte. In
United States v. Ailsworth, Me_d_.Apgx_.lzﬂ (10® Cir.2013), cited by petitioner, the district
court granted partial relief based upon a §2255 motion. In revi¢w, the appellate court stated:

“We have applied the holding in Magwood to conclude that a §2255 motion filed after an -
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amended judgment was not second or successive under §2255(h).” Id. at 722. Inythe caser
at bar, the sentence was also corrected based upon a §2255 motion.
This court is ne-v'ertheless p¢rsuaded that (based on the analysis undertaken by the
‘Tenth Circuit in previous appeals involving this 'petitioner) the conclusion in Mdrtin is
~applicable. The appellate court analogized petitioner’s iniﬁal §2255 to one under-Rule 35
- FR.Cr.P. to address “obvious sentencing errors.” 727 Fed. AppX. M It drew a
distinction between “a resentencing and sentence correction.” Id. It concluded that “the
district court’s entry of an amended judgment was only a technical correction.” Id. Cf.
Lightkep v. Secretary, 2021 WA [ 114022 ‘I 5 *5 (M.D.Fla.2021)(senten_ce corfection entered
nunc pro tunc is not a new judgment).
Petitioner argues that he was entitled to a full resenténcing because “the 4B1.1 Career
~ Offender enhancement"' was not applied to Cash’s 924(c) Count until after the §2255
, proceéding.” (#198 in 11-CR-57 at 5). Such application, howéver, is driven by the
Guidelines text. See U.S.S.G. §4B1.1(c). Moreover, the career offender finding was made
at the time of the original sentencing. (See #24 in 15-CV-117 at 8). The Tenth Circuit has -
| aléo already concluded: “Even though at sentencing Ithe district court explicitly found that
Cash was a career offender under the Sentencing Guidelines . . . Cash did not challenge this

classification on direct appeal, which results in the waiver of the issue on collateral review.”

727 Fed. Appx. at 547.
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When a second or successive §2255 claim is filed in the district court without the 
required authorization from the Tenth Circuit, the district court may transfer the matter to the
Tenth Circuit if it determines it is in tﬂe iﬁterest of justice to do so under 28 1ULS.C. §1631
or it may dismiss the motiog or petition for lack of jurisdiction. See In re Cline, 331 F.3d -

11249, 1252 (10" Cir.2008). The preéent motion does not meet the requisites set forth in 28 |
U.S.C. §2255(h). This court therefore concludes that transfer to the Tenth Circuit would

- Serve no purpose. |
If tﬁe prisoner’s pleading must be treated avs_ asecond or succe'séive §2255 motion, the.

district court does not even have jurisdiction to deny the relief sought in the pleading. United

Stdtes v. Nelson, 464 F.3d 1145, 1148 (10® Cir.2006). Accordingly, the motion will be
disinis’sed. | |

It is the order of the cou_rt-that the motion of tﬁe petitioner pursuant td 28 US.C,
m (#197) is hereby dismissed for lack of jurisdiction.

Pursuant to Rule 11(a) of the Rules Goverrﬁng Section 2255 Proceedings, the c?ourt :

denies a certificate of appealability.

!

ORDERED THIS 10" DAY OF MAY, 2021.

O D o

- Ronald A. White
United States District Judge
Eastern District of Oklahoma
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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF OKLAHOMA

UNITED STATES OF AMERICA, )
| | )
Respondent/Plaintiff, )

V. ‘ ) Case No. CV-19-126-RAW

) (CR-11-57-RAW)

MICHAEL LYNN CASH, )
o )
Petitioner/Defendant. )

JUDGMENT -
Pursuant to the order entered contemporaneously, the petition pursuant to 28 U.S.C,

§2255 is dismissed for lack of jurisdiction.

ORDERED THIS 10" DAY OF MAY, 2021.

M/( M/ﬁ?

Ronald A. White
United States District J udge
Eastern Dist;‘ict of Oklahoma







IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF OKLAHOMA

UNITED STATES OF AMERICA,

Respondent/Plaintiff,
v. ' Case No.: CV-19-126-RAW

'MICHAEL LYNN CASH, (CR-11-57-RAW)
Petitioner/Defendant. '

RULE 59(e) MOTION TO ALTER OR AMEND JUDGMENT
COMES NOW MICHAEL LYNN CASH ("Mr. Cash" or '"Cash") Petitioner/

Defendant in the above styled and numbered case. Mr. Cash seeks

reconsideration of the dismissal of his 2255 motion as a manifest

injustice currently exists. Mr. Cash offers the following:

' POINT ONE:
A MANIFEST INJUSTICE CURREQIEY EXISTS IN THIS CASE

_ Rule 59(e) Standard

A party seeking relief from a final judgment under this rule
must show that there is a need to correct a clear error or manifest
injustice. Monge v. R. G. Petro-Mach (Grp.) Co., 701 F.3d 598, 611
(10th Cir. 2012). ' : ' '

The manifest 1n3ustice standard may'be met where the party

demonstrates that the court previously misapprehended the party's
position or the controlling law. Paraclete 204 F.3d at 1012.

‘ " Introduction ,
In deciding that the Magwood, 561 U.S. 320 (2010), standard does

not apply and that this court lacks jurisdiction to entertain

Cash's 2255 motion, this court misapprehended Cash's position,
relied on erroneous facts that are in dispute and unresolved, and
overlooked exculpatory material facts. As a result, a manifest

injustice exists and Mr. Cash respectfully requests that this
Honorable court recon31der its prior ruling by applylng all the
correct facts with the ‘correct arguments. '

Additionally, as it stands, this case is not ripe for appellate
review because Mr. Jash did not receive a réliable JUdlClal

determlnatlon on the correct issues ralsed

(1)



A. MISAPPREHENSION OF MR. CASH'S POSITION\

In this court's ORDER dismissing Cash's 2255, this court addressed
the position that: "Petitioner argues that he was entitled to a full
resentencing hearing because 'the 4Bl.1 Career Offender enhancemet
was not applied to Cash's 924(c) Count until after the 2255 proceeding'
(#198 ‘in 11-cr-57 at 5".See "ORDER" (Dk.4), 6:19cv126 at 3.

This is an absolute mischaracterization of Mr. Cash's position
resulting in a manifest injustice. That statement was made under
the heading titled: "1. THIS 2255 MOTION IS NOT SECOND OR SUCCESSIVE"
(#198 at 4) and was not even the complete argument for that issue.
This gourt'has completely failed to acknowledge and consider all
the elements involved with the issues of this case that argues that
the amended judgment resulted in a "new sentence/judgment” and the
exact reasons why. '

The Correct Argument

As argued multiple times throughout this entire proceeding, Mr.
Cash specifically argues that this 2255 proceeding is not second or
successive because he received a new sentence/judgment and that he
should have received a resenténcing hearing when this court changed
his overall sentencing plan. He specifically argues that he received
a new sentence/judgment because: _ '
1. This court removed A.C.C.A.. (924{e)) classification...after a
- finding, and; '
2. This court added a DISCRETIONARY 4Bl.1 Career Offender enhancement

to his 924(c) sentence that was not pronounced at his sentencing

hearing, and;

3. These modifications changed his overall sentencing plan,. and;

4. Because this court did not announce any intent to enhance the
924(c) at Cash's=sentencing, modifying that sentence cannot be labled'
as correcting a clerical error, and;

5. Because the Tenth Circuit Cburt of Appeals stated in its opinion
that the district court "recognized upon review of the sentencing
transcript that it had intended to impose a 360- month term of
imprisonment based on Cash's classification as a career offender
under the Sentencing Guidelines. To reflect its intended sentence

the district court applied the career offender enhancement to

Count

(@)



Count 2, and simultaneously reduced Cash's sentence on Count 3."
(See Attachment _L_) any holding that the amended judgment was to
correct a '"clerical error" is in error and based on false information
and deserves to be re-evaluated with the truth factoring into the
equation. ' -

The other erroneous concept that Cash was never found to be
A.C.C.A. (924(e)) is in dispute as well and has greatly impacted
this case and has created a great injustice to Cash. Mr. Cash has
an absolute right to fundamental fairness, resolved erroneous facts,
and a decision based on correct facts. In this 2255, Cash reépectfully»
requests that this Honorable Court re-evaluate whether or not he
received a new sentence based on the fact that this court enhanced
"his 924(c) via an amended judgment when it was NOT PRONOUNCED AT HIS

SENTENCING.

- POINT TWO: " “
THE NEED FOR AN EVIDENTLARY HEARING

An evidentiary hearing is required in this case. In Fact, this
case presents an excellent example of how much a petitioner is
prejudiced by not granting an opportunity toestablish a case before
an open court. Here, Cash's position has been mischaracterized,
material facts remain in dispute and unresolved. Material facts
have been ignored....

Mr. Cash has without a doubt demonstrated that if proved, he is
entitled to relief. Mr. Cash should receive an evidentiary hearing
to assure that the correct issues are being heard and evaluated

before this court.

CONCLUSION

Mr. Cash hopes and prays that this Honorable Court GRANT this
motion to Alter or Amend the ORDER and GRANT an evidentiary hearing
or re-evaluate its prior ruling with the correct facts/arguments

being assessed.

Respectfully Submitted,

Mig@ag%XC2zggg93O4-O78

S (3) | ucson, A 5Z34
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UNITED STATES COURT OF APPEALS
FOR THE TENTH CIRGUIT

UNITED STATES OF AMERICA,

Respondent/Appellee, District Court Case No.: CIV-19-126-RAW

v. Underlying Criminal Case No.: Cr-11-57

MICHAEL LYNN CASH, Edstern District of Oklahoma -

N N N N N

Petitioner/Appellant.

THIS IS AN APPEAL FROM THE DISTRICT COURT'S DENIAL OF MICHAEL
LYNN CASH'S PETITION PURSUANT TO 28 U.S.C. 2255 AND RULE 59(e)'-
THE. HONORABLE RONALD -A. WHITE, JUDGE OF THE EASTERN DISTRICT
OF OKLAHOMA, PRESIDING.

APPELLANT'S COMBINED OPENING BRIEF AND APPLICATION
FOR A CERTIFICATE OF APPEALABILITYY

ORAL ARGUMENT IS NOT REQUESTED

Michael Lynn Cash
#09304-078
United States Penitentiary
P.0O. Box 24550
Tucson, Az. 85734
Pro Se



_:_blAIEMENT OF THh FACTS

l Mr. Cash was:sentenced as an Armed Career Crlmlnal (914(e)) and 7f7

'-y,as‘a Career Oftender (451 1) where" the 924(e) enhancement controlled

‘the overall sentence plan.

4. The’ sentenc1ng Court did not apply the Career Otfender enhancement

'_to Cash S 914(0) Count(&) vbutminstead sentenced Cash to the very
common 60 months.

3. The sentencing Court did not announce any intent to enhance Cash’s
Y24(c) Count (2) at Cash's sentencing hearing;

4. Mr. Cash successfully btought a challenge to his 924(ej/ACCA
enhancement on his Eelon-in Poss. of a Firearm Cdunt (3) 1in a timely
filed 2255.

5. The Government requested‘a.resentencing hearing to argue that
Cash remained an Armed Career Criminal despite the challenge.

6. The District Court issued an order agreelng that Cash did not
qualify for Y24(e) enhancements but that'there was a mietake in

the sentence. |

/7. The District Courtheld that the 360-month term impdsed on the
Felon in Possession of a Fitearm4Count (3) was suppose to be placed
on the Y24(c) Possession of a Firearm in Furtherance of a Drug
Tratticking Offense Count (2).

8. The District Court ordered the Clerk to amend the judgment to
make the said changes to Cashfé sentence. |

Y. An appeal was taken where counsel argued that the amended judgment
~should have amounted to a resentencing and that Cash was entitled

to the law. in effect at the time of the amended judgment.

10. This Honorable Court tound that theactions taken by the district

‘court were inconsistent with that of a resentencing and the appeal

was denied.



'iﬁigvéburt élgqéﬁqygawfﬁat tﬁéJé;;;éétions were_cpq;iéféhﬁ withk
afgﬁments made by.déféﬁse counsel. . -

1Z2.. This Court based it's decision primarily 6n the idea that the
'“diéﬁfitt”éOurt”aﬁﬁﬁﬁﬁﬁéd ité'iﬁtéhf"fﬁ;@lace'the’ﬁBITI“Cé?eer'OfféndéT"
éhhéﬁcement on Cash:é 924(c) Count (2)7which would théﬁv'indicate

that the changes were, indeed, thé.result of a cLericaL,erfdf.

13. Because the district court did not announce any intent to

place the "discfetionary" 451.11Career Offender/Guideline enhancement
to Cash's Y424(c) Count (2), Mr. Cash was entitled to a resentencing
hearing "so he could have a fair opportunity to object to the

néw sentence.

14. Because the modifications that resulted in the amended judgmenﬁ
created a~;new sentence', Cash argues that the district court

has jﬁrisdiction to entertain the 2255 action brought to chéllenge

the unlawfully imposed sentence.



- ISSUE FOR REVIEW

1!”Whé@hef the distfiét;éoﬁft erroneoﬁéiyﬁdismissed Mr.‘Cashfs 28
© U.S.C. 2255 for lack of jurisdictionm. =

STATEMENT OF THE CASE

”'“””““On“3£22—2011y“Mrr“Cash"was arrested from charges stemming from
a traffic stop where contraband was found after a warrantless search
of his Jeep. Cash was eventually‘ihdicted and convicted on three
counts:

' Count 1--Possession with Intent to Distribute
Count 2- Possession of a Firearm in Furtherance of a Drug Trafficking

| Crime
Count 3- Felon in Possession of a Fi?earm (U.S. V. Cash, Case No.
6:11-cr-00057-RAW-1, Indictment, DKt. #2).

After a finding of guilt on all 3 counts, the district court imposed

the following sentence:

Count 1- Possesion Q/ Intent to Distribute: 240 months

Count 2- Poss. of a Firearm in Furtherance (924(@)): 60 months
Count'3— Feloﬁ in Possession of a Firearm (922(g)): 360 months
Count 1 and 3 and to be served concurrently while count 3 is to be
served consecutively for a-total:of 420 months.

A direct appeal of this initial sentence was not taken. However,
throughi counsel, a timely filed 2255 was filed in the district court
to address the 924(e)/A.C.C.A enhancement that was placed on the
922(g)- Felon in Poss. of a Firearm,Count 3, that had the "controlling"

360-month term attached to it. (See 2255 Dkt. | , Case No.:éJSi(V1Dﬁz)

In his motion, Mr. Cash argued that one of his 3 prior offenses.
did not qualify as a '"serious drug offense'" under 924(e) because it

did not break the 10-year threshold required. The Government responded



and - agr;ea with Mo~ Lasn that he was 101L1aLly founa to- quaLlfy
tor Aku /V24(e) enhan ﬂenfs and thaL lt Was erroneous. (oee Gov.
Response, Case aov _g_b CU- ()01173”{3 kt. )\’7 Pg - I ).

Addicionaliy, tne Government introduced the concept that there

”ere clﬁleaL/*echnlcaL errors in the initial sentencing scheme as

well. Spec1L1“ally, tne Governmenﬁ-claiﬁed'tnat the éentéﬁeing

court mlstaﬁenly'placeé.the 360-month term to Cash’s count 3,

the Y221 g)“~Felon in Poss. of a Tireafm sentencé instead of the

924(0)- Count A and'thét tire seaitencing court intended such
Strangely, in justifying this. the Government also claimec¢ that

Mr. Cash was never fouad to be an Armed GCareer Criminal/9z4(e) but

yet requestad a resentenciing hearing to address the sentaincing issue

ct

£ o

-t
O
wn
(=N

ee her charges would qualify Cash for- Y24(e) Classification

aftef.Cash'correctly pointed ouf the fact that oile of tie thraa
‘prior offznses used did nmot qualify.

Neve:théless,'before the district court issued an order on ktne
2255, the Supreme Court issued its decision in Mathié v. U.S., 136
(2016} which shed light on the use of the Modified
Approach (”MCA“).in'determining whether a prior offeqse
gualifies for enhancements. This decision was not hew lgw“ and

only reinforced the principles ocutlined iun Descamps v. U.S., 570

U.S. 254 (2013) that involved the use of the "MGA'. Mr. Cash

to tna improper useé of tane MCA in this case. (See 2255 Supplement

Case MNo- 6/51 CU—ZUH’] ,DkC-So) .

The district court issued ifts ovder and adopted the Goverimenl s
positions tnat Cash did not quaiify for ACGC JA/YZ24(e) enhancements

and twrac the 30U-monih term was suppose to be applied to Couant 2

nt leave -that was granted- to suppiemerrnl. 2255 with a challengs



G 0 POINT OWE: : |
- MR:CASH'S "SECORD-IN-TIME" 28 U.S.C: 2255 THAT WAS FiLED

'PURSUAKNT TO AN AMESDED " JUDGHMENT IS HOT SECOND»OR_SUCCESSIVE

AND THE '"MAGWOOD" STANDARD APPLIES

Forlﬁﬁfposes-of tnis;épﬁeal, M. CaShmneéds'to demonstfaﬁe'that
the principles inm MAGWOOD apply aad that this 2255vis not ''second
or successive' and was ef;oneously dismissed_by the district court.
Mr. Cash must demonstrate that the sentencinag medifications tnat
resulted in the amended iudgmént created a ‘new sentence/judgment'
and ﬁhat any prioc decision szating otherwise should be disregarded

iztance of counsel as

Ui

based on misinformation and ineffective as
prior counsel failed to correctly point'ouﬁ the essential facts
presented within tais appeal. Mr. Cash was prejudiced. by prios
ceunsel's failure to correctly'argue thé.case as this Honorable
Court would nave.found that the sentencing modifications did, im
fgct,.cfeate a new sentence/judgment. in the aitecnative,‘even if
this Court finds that it caqnot' revisit the prior dicision that
the modifications addressed clerical errors, Mr.'Caéh'argues tnat
those types oL ercocs requi:e'résentencing nonethelesé.

THE -MAGWOOD STANDARD

In MAGWOOD V. PATTERSON, 561 U.S..320 (20L0), the Supreme Court

held: "where there is a new judgment intervening between two
habeas petitions, an application challenging the‘resulting-ﬁew judgment
is not Secbﬁd or sucdessive atlali.". | ‘
However, in In Re Martin, 398 Fed. Appx. 320, 327 (10th. Cir;x
2010) this Gourt heid tha: an amended judgment to simply correct

clerical errors does not amount to a 'mew judgmeni'’



1. THE- AMLNDhD JUDGMENT CRLAThW 4 NEW JUDGMENT

Here, the sentence mod1t1Cﬁt10no made to Mr ~Cash's sentence were
of a “cthtitutionai” level and created a new.overall sentencing

plan-

ACCA/924(e)

The PSR recomimended tihat Mr. Cash Bé sentenced as ACCA/S24(e)
and at sentencing, the_Goveﬁnment requested the same. ACCA/Y24(e)
only requirces a midimum of 15 yegrs. (See Y24(e)). Any term imposed
beyond the "15 years' is discretionarcy after 'Booker” and is a
“Guideline' sentence-. Mr. Cash was given 350-months on his ACCA/924(e)
enhauced 922(g) Count 3 after a va:iénce_was denied. This 3o0-moiins
falls within the sentencing courts descretion and because the cour:
did announce that Mr. Cash was found to be 912(g) and 924(e)”
~which 1is anAACCA'seatence— tﬁere_was.no ceason for Cash to bulleve
that 300-months was not his.924(e) sentence regardless wnat tne
PSR recomaends. |

Regacdless, Mr. Cash filed a 2255 to challenge. the 924(e)
classification/36U~month sentence and it was found tnat Mr. Cash
did not qualify for the enhancement because one of his 3 prior offense

do not qualify. This is a finding. The district court removed the

enhancement after the challenge.
Mr. Cash argues that this alone amounts to a new sentence and
he should have received a cesentencing hearing like the thousands
of defendants. who successfully challenged ACCA/924(e) classification
after Johnson issued. It is a disputed fact whether or not Cash
was initially found to Qualify for'924(e) enhancements and an

evidentiary hearing is needed to resolve the issue.
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AMENDED JUDGMENT DID NOT "CORRECT CLERICAL ERRORS"

In U.S. V. Cash, 727 Fed. Appx. 542 (2018), this Honorable Court
found that. the amended judgment  was designed to correct
clerical/technical errors. Examining the text, it is evident that
this Honorable Court relied on the mistaken belief tnat the district
court announced its tntent-to place the enhancement to Cash?s‘924(c)/
Count 2 in making the decision,that the modifications were designed ‘to
correct clerical errors:

Instead the dlstrlct court corrected a technical mistake
that it made at Cash's sentencing in 2012. Cash properly:
raised this error in his 2255 motion. Sée Fed.R.Crim.P.
35(a) 1991 Advisory Committee Notes.

With this opportunity to revisit Cash's sentence, the
district court recognized UPON REVIEW OF THE SENTENCING
TRANSCRIPT THAT IT HAD INTENDED to impose a 360-month term
of imprisonment based on Cash's classification as a career
offender under the Sentencing Guidelines. To reflect its
intended sentence, the district court applied the career
orfended enhancement to Count 2 and simultaneously reduced
Cash's sentence .on Count 3.

The effect of the district courts amended judgment was
essentlally a judgment nunc pro tunc to correct a technical
error, and not a full blown resentencing"

According to the text, this holding is based entirely on the
mlstaken bellef that the sentenc1ng court announced its intention
fto apply the ﬁdlscretlonary" 4B1.1 Guideline enhancement to Cash's
G24(c). This is error and Cash has been significantly prejudiced.

For this Honorable Court to reach this decision, prior counsel.was
ineffective for failing to present the case as follows:

Mr. Cash was actually 'ENTITLED to a resentencing hearlng when the

dlStrlCt court

1.'Renoved his ACCA/924(e) status after a flndlng, and;

2. Added 4B1.1 Career Offender Guldellne enhancements to Cash s 924(c)

» tnat_was not announced at his 1n1t1al:senten01ng hearlng;o



It should be noLed tnét'prlor counsel oth'afgued Lhat tne amended
vJuogment_ was a- resentenc1ng ~rather than tne effectlve arounent that
Mr. Cash was actually entltled” to a resentenc1ng due to the

method.in which the sentencing modifications were made.

2 RULE 35 CANNOT PROVIDE AUTHORITY FOR THESE TYPES OF MODIFICATIONS

This Honorable Court has consistently held that a district court
does not nave authority to use Rule 35 to have a "second bite at the
sentencing apple'". (See U.S. V. Hendrix, 630 Fed. Appx. 816, (10th
Cir. 2015). Here, 4Bl.1 Career Offender enhancements are
"discretionary'" and according to thisvHonorable Court, "a district
court may not invoke Fed;R.Crim.P. 35 to revisit sentencing decisions
that are discretionary, not mandatory...'" This Court also held:'" a
district court may notuse Rﬁle 35 to re-open issues previously
fesolved at senteﬁcing or to alteria sentence for subsfantive reasons.
after it has been verbally impoéed. As this language suggest;,'this
does mnot afford the court or the parties a seéond_bite at the
sentencing apple"

Hére, the decision not to apply the 4B1.1 "Guideline" enhancement
‘to'Cash's 924(c)/Count 2, is a discretionary matter that cannot be
disturbed via Rule 35 without a resentencing hea;ing

3. THIS IS MR. CASH'S FIRST COLLATERAL ATTACK ON NEW SENTENCE

As argued within, the modifications made to Cash's sentence.created
a "new sentence/judgment'. This 2255 is the first collateral attack
on the new sentence/judgment for Mr. Cash and the district court has
jurisdiction to entertain the motion on the merits. This action should
be remandéd back to the district court with instructions to decide the

actual merits of the motion under the ''MAGWOOD" standard.




451 1 CAREER OFFENDER ENnAVCEME\T wAS--ADDED
TO MR CASH S b24(0)

At sentencing, Mr. Cash Was.found to qualify for a 481.1 Career

Oftender ennancenent. The senten01ng court dld not apply this

lescretlonary enhancement to Cash s 924(c) Count 2 Instead thg

court imposed the very, very, common "bu-months' for Mr. Cash's v24(c)

with absolutely no mention of applying the enhancement to the 924(c)

Count and only applied it to Count 1, Possession with Intent to Dist.
Because 4Bl.1 Career Offender enhancements are "Guideline' and
thus discretionary after "Booker", the district court was well within
its aﬁthority to decline to apply the enhéncement to the 924(c)/Cdunt
Z at Mr. Cash' s'seﬁtencing
After Mr. Cash successtully argued the 924(e)/ACCA ennancement and
had the ACCA classification and the 360-month sentence removed from
his 922(g)/Count 3, via his first 2255, the district court held that
at sentencing, a mistake was made and'the_360—montn term was placed on
tne wrong'charge‘and that it was suppose to be placed on Cash's 924(&)

-Count 2-. Mr. Cash argues that NOWHERE IN THE RECORD/SENTENCING

TRANSCRIPTS DOES THE SENTENCING COURT ANNOUNCE ANY INTENT TO PLACE THE

DISCRETIONARY ENHANCEMENT TO CASH'S 924(C)/COUNT 2. (See Sentencing

Transcripts Ex. ) THIS IS AN UNDISPUTED FACT.

In other words, the district court added an enhancement to Mr.
Cash's 924(c)/Count 2 via an amended judgment that was not announced
at Cash's sentencing that denied Cash of ‘any opportunity to present

objections. These modifications deny basic due process and fundemantal

fairness to Cash and should not be regarded as 'correcting clerical

errors'.
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ORDER DENYING CERTIFICATE OF APPEALABILITY ) ]

Refore HOLMES, McHUGH, and MORITZ, Circuit Judges.

Mlchaei Lynn Cash, proceedm0 pro se, seeks a certlﬁcate of appf‘alablhty (COA)
to appeal from the d1strxct court’s order dlsmxssmg Tms 28 U.S.C. § 2255 motion because-

it was an unauthorized second or successive § 2255 motion. We deny a COA.

1 Backéround

Ih 2012, Mr. Cash was convicted of possession wit.h intent to distribute
metﬁhamphetlarvr;_‘ine (C;vun_t 1),.possession of a firearm in furtherance of a drug trafficking
critne (Count %); and béing a felon itt possessién of a.firearm (Count 3). The probation

“office recommended a sentence of 360 months’ imprisonment. The district court,

" This order is not binding precedent except under the doctrines of law of the case,
res judicata, and collateral estoppel. Tt may be cited, however, for its persuamv; value
consistent with Fed. R. App P.32.1 and 10th Cir. R. 32.1.



however, sen’-:enéed Mr. Cash to 420 months in prison as follows: 240 mornths on
- Count 1 aﬁd 3.60 months on Count 3, to run concurréntly; and 60 months on Count 2, to
run conseéuﬁve_ljr to the terms imposed on Counts 1 and 3. Mr. Cash’did not object to his
sentence and ‘did not raise any sentencing challenges on direct appeal; he '.6nly ’ch.al’le'ng'ed
his convictions. We‘eifﬁl.*med" the district court’s judgment. |
" n 20'15‘;‘Mi~.‘ Cash filed a § 2255 motion, asserting that he recéived ineffective
assistance from 'hi's trial -counsei and that the district court erred when it enhanced his
sentence on Count 3 pursuant to the Armed Career Criminal Act (ACCA) because his
predicate convictions did not support that e’nhancement.b In response, the government
agreéd f.hat Mr. Cash did not meet the requiremerits for an ACCA enhancement and that
the district court should'not have imposed a 360-month sentence on Cé)llnt 3. But the
government argued that fhe district court should have sentenced him to a total of -
3’60' meoenths’ impri.sonment becéuse he was eligible for a career offender enhanéement on
Count 2 under the Sentencing Guidelines.

The district court granted in part and denied in paﬁ the § 2255 métion. The
district court agreed with the parties that Mr. Cash was not eligible for tﬁe ACCA
enhancement on Count 3 because he did not have three prior qualifying convictions. The

~-court noted that it had orily cited to'the Sentencing G'uidelines in finding Mr. Cash
éligi‘ble for a-sent.encingf enhancement and the court cqncluded th.at it should have
imposed a 3¢0-month sentence. It thérefore directed that the judgment be amended to
impose a 360-mionth sentence as follows: 240 months on Count 1 (no change from initial

judgment) and 120 months on Count 3 (decreased from initial judgment) to run
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concuri'ently; end 120vmonths on Count 2 (inereased from initial judginen.t), to run
consecutively.t.p_‘ the terms imp_osed on Counts 1 and 3. The distr_ict_cqui't denied the
remainder of the § 2255 moti‘on ancl Mr. Cash appealed.-
| We» granted a COA to agldress Yvhether the distr_ict eourt’s amended judgment was
a resentencing, :equiring the court to eonsider recent ease_law or wasiba cor_rectiqn of a
technical error. We’ held that “[t]he {effect: of the distiict cciurt’s amende(i judgment was
eseentially a ju.dgment. fune pro tunc to correct a technical errdr,_’ and not a full-blown
resentencing,” and we affirmed the district court’s ifuling on the § 2255 motion. Um’téd
States v. Cash, 727 F. App’x 542, 546-47 (10th Cir. 2018). We explai‘ned:
[T]he district court' recognized upon review of the bentenc'ng transcript that
“ it had intended to impose a 360-month term of imprisonment based on
- Cash’s ciassification as a career offender under the Sentencing Guidelines. -
To reflect its intended sentence, the district court applied the career

offender enhancement to Count 2, and simultaneously reduced Cash’s
sentence on Count 3.

Id. at 546.

In 2019,‘ Mr Cash filed another § 2255 motion. He argued tliat (fl') he v\izvas entitled
toi a resentencing like ot‘her. defendanti; who successfully llElCl their ACCA enhancements
1e1noved (2) remOVing the ACCA enhancement and adding a career oft ender
enhancement under the Sentencing Guidelines involved a substant.lve and eig1iiﬁcarlt.
modiﬁeation and (3) counsel was ineffective for faillng io make the correct argumeit in

seeking a CO/\ to appeal the denlal of hlS first g 225) Although he recomwed that he

' We declined to grant a COA on Mr. Cash’s claim that he received ineffective
assistance of counsel. :



was filing a “second in time” § 2255 fnotion, Supp. R. at 43, he asseited that his moti‘on
| 'Was not second or successive under Magwood v. Patterson, 561 U.S. 320 (201»0}; because
the dlbtl’lct court “chanoed [ms] sentence and entered an amended Judgment following a
partxallv suc»esqful §2255 motion,’ Supp R at 44. In Magwooa’ the Supreme Court
held that wbere there is a new Judgment intervening betweer\ the two habeas |
'pehtlons an at»phcatloﬁ challe?xgmg the reéultmg neW Judcmvﬁf is nét sécoﬁd of
suw;:esswe .af éll ” Mczgwood 561 U.S. at 341 42 (c1tat1on and ‘mternal quotatloﬁ marks
cmitted).
The district éouﬁ concluded, however, that the amended judgment did not
_constitite a new judgment for .p.ur'pos'es of Magwood. Because Mr. Cash filed a second
- § 2255 motion-without authorization from this court, the district court dismissed it for
l:aék*of jurisdiction. He ri'deséek_s‘ a COA to appeal from that procedural ruling: -~
I Discussion
- To appaal the district court’s dismissal of his § 2255 motion as second or
sucecessive and jjtmau.thorizeld,f Mr Cashmus;c obtain a COA. See United States v. Harper,
545 F ;3& 12‘30;;1233 (IOthFCi‘r. 20083. To obtain a COA. where, as hefe?- a district court
has dismissed a filing on procedural grounds, the movant imust show both “that jurists of.
reason would find it debatable wheth -r the petition states a Vahd clalm of the denial of a
constitutional right and-that jurists of reason would find it debatable whéther the district
court was cortect in its procedural ruling;” Slack v. McDaniel, 529 1UJ.S. 473, 484 (2000).
We need not address the 'constitutional question if we conclude that r‘ea‘s'onable jurists

would not debate the district court’s resolutlon of the proc dural one. [d. at 483.
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A prisoner may not ﬁfe a second or successive § 2255 motion unless he first
obtains an o’rder from the circuit court authorizing the district court to cbnsidx:r th.e»
| motion. 28 U.S.C. § 2255(h); id. § 2244(b)(3)( A). Absent sudx autHorlzatlon district |
court lacks jurisdiction to address the'merits of a second or successive § 2255 motion.
Inre Cline, 531 F.3d 1249 1251 (10th Cir. 2008) (per curlam)

In Mr. Cash’s appea‘ from thé denial of his first § ”255 we de‘termmed that the
| district 'cbul‘t’sb amended judgment was intended to cc')rre‘(:'t‘:a"technic';é] error and did not
constitute a resentencing. In our decision in In re Martin, 398 F. App’x 326, 327
(10th Cfr. 2010), we distingqished the circumstances in Magwood—where “the state trial
court held nev;/?-.sehtencing proceedings and then entered a new judgment at the.
conclusion of those proceédings”Q—fr01n~ the case at bar Whére:“there Were 1o new
'. proceedings rfeSultin;g in a new judgment” and “the amended judgment merely corrected a
Plencal error.”” Relying on our decision in Mr. Ca;h s earher appeal and our decision in
Martin, the district court concluded that the amended 1udgment d1d not constitute a new
- judgment unde,r"MagWOOd because there were no new proceedings and the amended
judgment was only a technical correctlon Because Mr Cash had not reuewed
autherization-to file a second or succassive § 2255 motion, the district court dismissed his
second § 2255 motion for lack of jurisdiction.

" In his COA brief, Mr. Cash argues that the amended judgment did not correct
clerical or techiiical errors, although he concedes that this court found to the contrary in
his carlier ap}_s’eal. He asserts that this courtrelied on a “mistaken belief” about the
sentencing prOceediﬁgs, this error s;wmﬁcanﬂv prejudiced him, and prior counsel was
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ineffectiﬁ for failing _to properly present the:case. Aplt. COA Br. at 9. He continues to
a.s's_ert‘ that the modifications that were made to his sentences created é new judgﬁnent and
therefore the district court has jurisdiction to Qntf;rtai,n his V_svecond_—inft'imcv§ 2255 mbtion .
because it is his first »clol__late‘ral at_tag};{ on his new judgment. '

. Mr. C‘as‘q, sought rehearing off éur decision on his earlier appeal, but we denied his
motion. He dld not file a petitiQn_fqrg writ Q’f éérti.Ql'?‘r:i W1ththe Suprerre CQ’UI,'?; But he
now suggests tbat,We»shv_ould_ disregard our prior_rdecisio'_r,l. because it was “based on
rﬁisin_tbrnla,tiosf*_ and ineffective assistance of counsel.” Id. at 6. He cites no authority that
- would permit us to do so. He also suggests in the alternative that_ “if thi_s Court finds that
it cannot revisit the pricr decision that the rAnodiﬁcai';ions addressed clerical errors,

Mr. Cash argnes that those types of etrors require fesentencing nbneth.'eless.-”-' Id -
M. Cash has not provided any authority that would pefmi-t him-fo raise a claim of - -
sentencing error in a second § 2255 motion without first réqeiving authorization from this
. (_:ourt.

1. Conclusion

Mr. Cash has failed to'show tha_t reésOnaBle jurists would debate the cbrrectness of
‘;he district cou:t’s procedural ruling to dismiss his second § 2255 motion for lack of
jurisdiction as #n unauthorized second or suécessive ¢ 2255 motion.. iAccordingl‘y,-We ,

deny & COA and dismiss this matter.

Entered for the Court

CHRISTOPHER M. WOLPERT, Clerk
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UNITED STATES COURT OF APPEALS  Tenth Circuit

FOR THE TENTH CIRCUIT January 3, 2022
. Christopher M. Wolpert
: ' ' k of Court

UNITED STATES OF AMERICA, Clerk of Cour

Plaintiff - Appellee,
v, No. 21-7033 .

- (D.C. Nos. 6:19-CV-00126-RAW & 6:11-
MICHAEL LYNN CASH, . CR-00057-RAW-1)
- - | (E.D. Okla.)
Defendant - Appellant. .

ORDER

~ Before HOLMES, Mé‘_HUGH; and MORITZ, Circuit Ju’dges. :

Appellant’s petition for reheaﬁng is denied.

The petition for rehearing en banc was transmitted to all of the judges of the court
who are in regular active service. Asno member of the panel and no judge in reguiar
active service on the'court' requested that the court be polled, that petition also is denied.

Appellant’s motion to clarify is denied as moot.

Entered for the Court

— )T

CHRISTOPHER M. WOLPERT, Clerk
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~ Certificate of Appealability
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INSTRUCTIONS TO LITIGANTS PROCEEDING WITHOUT COUNSEL

The court will accept a completed copy of this form as a combined opening brief and
application for a certificate of appealability. You may attach additional pages as needed. In the
alternative, you may prepare your own combined opening brief and application for a certificate
of appealability.

Your combined opening brief and application for a certificate of appealability must include
all the arguments you intend to make on appeal. Citations to legal authorities (cases, statutes,
etc.) are encouraged but not required. The purpose of an appeal is to determine if the district

court erred in its decision-making based on the arguments, pleadings, and evidence that were
submitted to that court. This court generally does not consider new evidence and will base its
decision on the existing district court record. Because you are proceeding without an
attorney, the record of proceedings from the district court has been or will be prepared
from the district court where your case was heard. You are not required to attach district
court documents to your combined opening brief and application for a certificate of
appealability. ' '

If the district court did not issue an order granting a certificate of appealability on an issue or -
issues you wish to raise with this court on appeal, you must show you are entitled to a certificate
of appealability. To do so, you must make a “substantial showing of the denial of a
constitutional right.” Miller-El v. Cockrell, 537 U.S. 322, 336 (2003). This generally requires a
“showing that reasonable jurists could debate whether . . . the petition should have been resolved
in a different manner or that the issues presented were adequate to deserve encouragement to
proceed further.” 28 U.S.C. § 2253(c); Slack v. McDaniel, 529 U.S. 473, 484 (2000).

Form COA-12 | | - Page i






10. Did you appeal the result of any action taken on youf federal motion? (Use extra
pages to reflect additional motions if necessary.)

- (1) First Motion: - NO( ) YESgy) Appeal No.
(2) Second Motion: NO( ) YES( ) Appeal No.
(3) Third Motion: NO( ) YES( ) Appeal No.

11.  Ifyou did not appeal from the adverse action on any motion, explain briefly why

you did not.
n/a

12.  State concisely every ground on which you now claim that you are being held
unlawfully. Summarize briefly the facts supporting each ground.

Ground One: See Memorandum of Law Please

C o, ey ——

Supporting FACTS _(tell your story briefly without citing cases or law):

See Memorandum Yvf Law Please
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Motion for Authorization re: 28 U.S:C. § 2255 ~ 213 Page- 8-



