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Michael Lynn Cash #09304-078
Name, Prisoner ED #

P.0. Box 33

Terre Haute, In. .4/808
Address

UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF OKLAHOMA

Case No._________________
(To be supplied by the 

Clerk)
MOTION PURSUANT TO 28 
USC §2255 TO VACATE, 
SET ASIDE, OR CORRECT 
SENTENCE BY A PERSON 
IN FEDERAL CUSTODY

UNITED STATES OF AMERICA

v.

MICHAEL LYNN CASH , Movant

If movant is attacking a sentence based on a federal conviction to be served in the 
future, the motion should be filed in the federal court which entered the judgment.

NOTE:

Name and location of the court which entered the judgment of conviction under 
attack n. 8. District Court fnr the F.astprn District of Oklahoma

1)

10-10-20122) Date judgment of conviction was entered

CR-11-00057-001-JHP.3) Case number

360 Months as amended4) Length and terms of sentence

Are you presently serving a sentence imposed for a conviction other than the conviction 
under attack in this motion? Yes n Nods

5)

under attack in this6) Name of the judge who imposed sentence 
James H. Pavnemotion

Possession with Intent to Distribute,7) Nature of the offense involved (all counts) ___________________________________
(Count 1); Possession of a Firearm in Furtherance of a Drug
Trafficking Crime,(Count 2); Felon in Possession ot a Firearm,
(Count 3) . - ■ ■ . ■■■ . •

2255.mot (9/15/98)



What was your plea? (check one)
a) Not Guilty tX b) Guilty 11 c) Nolo Contendere i j

8)

If you entered a guilty plea to one count or indictment, and a not guilty plea to another count 
or indictment, give details: N/A______________________

If you entered a plea of guilty pursuant to a plea bargain, state the terms and conditions of 
the agreement: n / A______________________

9)

10) Kind of trial (check one) a) Jury Trial ¥k b) Judge without a Jury 11

11) Did you testify at trial (if any)? Yes 11 No Kg

Did you appeal the judgment of conviction? Yes t? No n12)

If you did appeal, answer the following:13)

(a) State the name and location of the court where the appeal was filed, the result, the case 
number and the date of the court's decision (or attach a copy of the court’s opinion or
order) Tenth Circuit Court of Appeals. Denver. Co.; Affirmed; 
Case No.: 12-7072, Nnv. Ux 7 01 3Da tp ;

(b) State the issues raised Whether or not officers possessed a 
"reasonable suspicion" to extend the duration of the traffic stop.
And, Whether or not Mr. Cash's alleged statements were made 
in violation of Miranda.

If you did not appeal, explain briefly why you did not N/A14)

a) Did you seek permission to file a late appeal? Yes 11 NoXX

Other than a direct appeal from the judgment of conviction and sentence, have you 
previously filed any petitions, applications or motions with respect to this judgment brany 
federal court? YesiX Non

15)

If your answer to 15 was "Yes", give the following information 
First petition, application or motion.

Name of court Eastern District of Oklahoma

16)
a)

1)

2255.mot (9/15/98)



a copy of the court's opinion or order) - 
N/A

N/AIf you did not appeal, briefly explain why you did not8)

As to any third petition, application or motion. 
1) Name of court

c)
N/A

Nature of proceeding N/A2)

N/A3) Grounds raised

Did you receive an evidentiary hearing on your petition, application or 
motion? Yes 11 No 11

4)

N/A5) Result

6) Date of result N/A

Did you appeal the result to the federal appellate court having jurisdiction? 
Yes u No n. If you did appeal, give the name of the court where the appeal was 
filed, the result, the case number, citation and date of the court's decision (or attach 
a copy of the court's opinion or order)

7)

N/A

If you did not appeal, briefly explain why you did not
N/A

8)

State concisely every ground on which you claim that you are being unlawfully held. 
Summarize briefly the facts supporting each ground. If necessary, you may attach up to two 
extra pages stating additional grounds or supporting facts. You should raise in this petition 
all available grounds for relief which relate to the conviction under attack.

Ground One; See Attached Memorandum____________

17)

A) (1)

2255jnot (9/15/98)



At trial Robert Ridenour(c)

Terry Weber(d) At sentencing

William Dunn(e) On appeal

Matthew McLain, Florida(f) In any post-conviction proceeding

On appeal from any adverse ruling in a post-conviction proceeding 
Matthew McLain, Florida

(g)

Were you sentenced on more than one count of an indictment or on more than one 
indictment, in the same court and at the same time? Ye&d No 11.

Do you have any future sentence to serve after you complete the sentence imposed by the 
judgment under attack ? Yesn N<XK.

If so, give name and location of court which imposed sentence to be served in the 
, ■N/A

21)

22)

(a)
future

And give date and length of service to be served in the future
N/A

(b)

Have you filed, or do you contemplate filing, any petition attacking the judgment 
which imposed the sentence to be served in the future?

Yesn Non.

(c)

N/A

2255.mot (9/15/98)



See Attached MemorandumSupporting factsm

See Attached MemorandumB) (1) Ground Two:

Supporting facts : See Attached Memorandum(2)

Ground ThreeC) (1)

Supporting facts :(2)

Ground FourD) (1)

Supporting facts :(2)

If any of the grounds listed 17 A, B, C, or D were not previously presented, state briefly 
which grounds were not so presented and briefly give your reason(s) for not presenting 
them Prior Counsel was Ineffective for Failing to Raise the Issues

18)

Do you have any petition, application, motion or appeal now pending in any court, either 
state or federal, regarding the conviction under attack?
Yes KjXNo i i. If "Yes", state the name of the court, case file number (if known), and the nature of

19)

proceedings Eastern District of Oklahoma
Rule 60(b)

Give the name and address, if known, of each attorney who represented you in the following 
stages of the judgment attacked herein:

20)

Robert RidenourAt preliminary hearing(a)

Robert Ridenour
(b) At arraignment and plea

2255.mot (9/15/98)



Nature of proceeding §22552)

Ineffective Assistance of Counsel3) Grounds raised
Several 4th Amendment Issues; ACCA Issues;
4B1 Career Offender Issues

Did you receive an evidentiary hearing on your petition, application or 
motion? Yesn NcKX

4)

N/A5) Result

N/ADate of result6)

Did you appeal the result to the federal appellate court having jurisdiction? 
Y es HX Non. If you did appeal, give the name of the court where the appeal was 
filed, the result, the case number, citation and date of the court's decision (or attach 
a copy of the court's opinion or order)
Tenth Circuit Court of Appeals

7)

Af firmnd
Case No.: 17-7018
March 29,2018

If you did not appeal, briefly explain why you did not 
N/A 

8)

b) As to any second petition, application or motion.
1) Name of court Eastern district of Oklahoma

2) Nature of proceeding Rule 60(b)

Disrtict Court failed to adjudicateGrounds raised__________________________________
ALL ^Issues raised in the §2255 proceeding

3)

(A defect in the §2255 proceedings)

Did you receive an evidentiary hearing on your petition, application or 
motion? Yesn NoKX

4)

Result Pending— 5>

PendingDate of result6)

Did you appeal the result to the federal appellate court having jurisdiction? 
Yesn Non. If you did appeal, give the name of the court where the appeal was 
filed, the result, the case number, citation and date of the court's decision (or attach

■ 7)

2255.mot (9/15/98)



Wherefore, movant prays that the court, grant him such relief to which he may be entitled in this 
proceeding.

Signature of MovantSignature of Attorney (if any)

N/A

(Attorney's full address and 
telephone number)

DECLARATION UNDER PENALTY OF PERJURY
The undersigned declares (or certifies, verifies, or states) under penalty of perjury that he is 

the plaintiff in the above action, that he has read the above complaint and that the information 
contained therein is true and correct. 28 USC §1746. 18 USC §1621.

Executed at Terre Haute, In. on
(Date)(Location)

Signature

2255.mot (9/15/98)



IN THE UNITED STATES DISTRICT COURT 

EASTERN DISTRICT OF OKLAHOMA

UNITED STATES OF AMERICA, ) 

Plaintiff, )

)V.

MICHAEL LYNN CASH, )

Defendant. )

MEMORANDUM OF POINTS AND AUTHORITIES IN SUPPORT OF,MOTION
UNDER 28 U.S.C. §2255 TO VACATE, SET ASIDE,

OR CORRECT SENTENCE

MICHAEL LYNN CASH, appearing pro se, and 

hereby submits this motion pursuant to 28 U-S.C. §2255. In support 

Mr. Cash states:

COMES NOW Defendant

RELEVANT BACKGROUND

Mr. Matthew McLain represented Mr. Cash during his "first" §2255 

proceedings. Upon a finding that Mr. Cash did not qualify for Armed. 

Career Criminal (A.C.C•A/924(e)) enhancements that was specifically 

placed on his Felon in Possession of a Firearm (922(g)) Count 

Court removed this classification. However, the Government argued 

that this Court mistakenly placed a 4B1.1 Career Offender enhancement 

on the wrong count and further argued that Count 2 (924(c)) should've 

had the career offender enhancement. Critically, the sentencing 

transcripts clearly establish that this Court did not state it's 

intentions to enhance' Cash's 924(c) (Count 2). In fact, the Court 

chose the very common "60 months" sentence for Cash's 924(c). For 

Cash's 922(g) (Count 3), this Court specifically made an "Armed Career 

Criminal" finding and enhanced Cash's sentence to 360 months. It 

appears from the transcripts that this Court specifically chose not to

this
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apply the 4B1.1 Career Offender enhancements -that are "advisory"- 

to Cash's 924(c) sentence.

Regardless, this Court agreed with the Government and found that 

Cash does not qualify for A.C.C.A enhancements and that Cash's 924(c) 

should now receive a 4B1.1 Career Offender enhancementStrangely, 

this Court also.agreed with the Government that Cash was never found 

to be an Armed Career Criminal in the first place! However, rather 

than give Mr. Cash a resentencing hearing to address these new.changes 

in Cash's sentence, this Court merely "amended" the judgment. In doing 

this, Cash did not have any opportunity to object to this entirely 

new sentence now impossed by this Court. Additionally, by removing 

Cash's A.C.C.A classification, this removes the "above the statutory 

maximum" element to Cash's sentence for future litigation.

As a result of this "amended judgment", Mr. McLain -Cash's counsel- 

appealed to the Tenth Circuit by requesting a C.O.A. which was 

granted to the extent to address the narrow issue of whether or 

not the amended judgment should be considered a "resentencing" that 

would allow new case law to apply. More specifically, Mr. McLain 

asked:

"Was the district court's correction of Cash's sentence in 

February of 2017 a resentencing.which would entitle Cash 

to the benefit of case law in effect at that time, or was 

the district court's correction of Cash's sentence merely 

an order nunc pro tunc? If Cash was resentenced in February 

of 2017, what impact -if any- would United States v. Hinkle,

832'F.3d 569 (5th Cir. 2016), Mathis v. United States, 136 S.

135 S. Ct. 2551Ct. 2243 (2016), and Johnson v. United States

(2)



(2015) have on the legality of his sentence?" (See Appellate 

Case: 17-7018, "Order Granting in Part, and Denying in Part, a 

Certificate of Appealability", page 6-7).

The Tenth Circuit had no problem finding that the "correction" 

o.f Cash's sentence was not a "resentencing". Mr. McLain's question 

of whether or not the amended;judgment was a "resentencing" in no 

way argues the correct argument that Cash was "ENTITLED" 

resentencing or the question of whether or not the district court 

had the authority to amend the judgment or if the changes 

constitute a "new sentence".

Mr. Cash now argues that:

1. He was entitled to resentencing like the hundreds 

of defendants who successfully had A.C.C-A status removed, and;

2. Removing A.C.C.A status and adding 4B1.1 Career Offender enhancements 

to Cash's 924(c) Count is "Constitutional", substantive, and involves 

significant modifications, and;

3. Prior counsel Mr. McLain was ineffective for failing to correctly 

argue'the- case because there is a significant difference in the 

question he asked the Tenth Circuit and the question Mr. Cash 

claims is the correct argument.

to a

even

if not thousands

POINT ONE
MR. CASH WAS DENIED HIS SIXTH AMENDMENT RIGHT TO COUNSEL

The Tenth Circuit recognizes the effectiveness of appellate

McLain represented Mr. Cash duringcounsel in IAC claims Here, Mr

Cash's §2255 proceedings including the application for a C.O.A.

Because this is technically Mr. Cash's second in time §2255, 

he must meet the standards set out in Magwood, 561 U.S. S.Ct. 320

(3)



(2010) and other cases addressing the^ issue.

1- THIS §2255 MOTION IS NOT "SECOND OR SUCCESSIVE"

Mr.’ Cash acknowledges that "second or successive" §2255 motions 

must first be authorized by the Tenth Circuit before it can be 

entertained on the merits. However, Mr. Cash argues that this strict 

standard does not apply here because this Court changed Cash's 

sentence and entered an amended judgment following a partially 

successful §2255 motion.

In U.S. v. Quary, 2017 U.S. Dist. LEXIS 133920, the Court held, 

"...when a defendant is resentenced as a result of his:first §2255 

motion, the defendants second or successive §2255 is not a 'second 

or successive' petition for purposes of §2255(h) because it relates 

to a new sentence." U.S. V. McGaughy, 670 F.3d, 1149, 1159, n.7 

(10th. Cir. 2012).

In U.S. v. Ailsworth, 513 Fed. Appx. 720, 721-23 (10th. Cir.

2013), holding under Magwood, 561 U.S. 320, (2010) that it was 

debatable whether the district court was correct in determining 

that a petition was an unauthorized second or successive §2255 

motion where the trial court had entered an amended judgment 

reducing petitioner's term of supervised release following a partially 

successful §2255 motion and this was petitioner's first §2255 petition 

challenging the amended judgment."

Here, the amended judgment was the result of a partially successful 

§2255 motion where Cash's A.C•C.A status was removed and a new 4Bl.1 

Career Offender enhancement was added to Cash's 924(c) conviction.

As argued herein, these types of "Constitutional" and "substantial" 

modifications must be regarded 

present objections.
new sentence" where Cash canas a

(i)



The following are more examples that apply to this situation:

258, 262, (4th. Cir. 2014)754 F.3dU.S. v. Hairston,

"[Claim] did not exist when the numerically first [§2255] motion 

filed and adjudicated",.

was

Stewart v. U.S., 646 F.3d 856, 865 (11th. Cir. 2011)

"Claim did not exist before his proceedings on his initial §2255 motion 

concluded".

Leal Garcia v. Quarterman, 573 F»3d 214, 222-24 (5th. Cir. 2009)"... 

did not arise until after the pror habeas proceeding"

Here, the 4B1.1 Career Offender enhancement was not applied to 

Cash's 924(c) Count until after the §2255 proceeding. Additionally, 

for the reasons.stated in this §2255 Motion, the amended judgment 

"new sentence" and this is the first §2255 petition filed 

on the "new sentence" rendering Magwood applicable.

was a

2. PRIOR COUNSEL WAS INEFFECTIVE FOR FAILING TO ARGUE THAT MR. CASH
WAS ENTITLED TO RESENTENCING

Defendants A.C.C.A status is removed and/or. a new 4B1.1Q: When a

enhancement -that was previoulsly not present- is added to greatly

the opportunity to object-increase a sentence, is resentencing 

required?

In Cash's prior §2255 proceedings, prior counsel failed to make 

the specific argument that Cash was entitled to resentencing when 

this Court removed A.C.C.A status, imposing a new sentence for Cash s 

Felon in Possession of a Firearm (922(g))Count (3) and added 4B1.1

-or

Career Offender classification to Cash's 924(c) Count (2). Mr. Cash 

argues those issues as follows:..

REMOVAL OF A.C.C.A. CLASSIFICATION

(5)



Cash was, in fact, determinedAs a preliminary matter, Mr. 

to be an "Armed Career Criminal" pursuant to 924(e). Strangely,

the Government and this- Court have both acknowledged this and 

have also stated that Cash was never found to be an Armed Career 

Criminal. This erroneous concept contaminated the Tenth Circuit s' 

Opinion on the issue of the amended judgment in previous rulings.

Regardless, Mr. Cash states that 1). he was found to be an Armed 

Career Criminal and 2). this classification was removed only when 

Mr. Cash challenged it in his previous §2255.

Cash now argues that prior counsel was ineffective for failing 

raise the argument that when his A.C.C.A classification was removed, 

he should've received resentencing like the hundreds, if not thousands 

of Defendants in the exact same position as Cash. Prior counsel did 

not highlight a single case in this regard.

EXAMPLES OF TENTH CIRCUIT/DISTRICT "RESENTENCING" (A.C.C.A.) CASES

Mr.

to

16-81182018 U.S. App. LEXIS 15950, No.

"we REVERSE and REMAND with instruction to VACATE Driscoll's sentence

* U.S. v. Driscoll,

and resentence him". (2255 challenge to ACCA sentencing enhancement) 

* U.S. v. Wilfong, 2018 U.S. App. LEXIS 8603 No.:16-6342

"The erroneous reliance on the residual clause at Mr. Wilfong s 

sentencing is not harmless and he is entitled to relief. We REVERSE 

the district court's denial of Mr. Wilfong's §2255 Motion and remand 

the case for resentencing".

884 F.3d 1241 (10th. Cir. 2018)* U.S. v. Degeare

"Degeare's ACCA sentence is illegal and he is entitled to relief. 

We therefore reverse the district courts order denying Degeare s

§2255 motion, vacate his sentence, and remand for resentencing

(6)



* U.S. v. Ontiveros, 875 F.3d 533 (10th. Cir. 2017)

"Mr. Ontiveros filed a 28 U.S.C. §2255 motion to vacate his prior

sentence 1R, 327-31. The district court vacated his sentence,

340-41". "At resentencing,and scheduled him for resentencing. 1R,
IIthe new presentence report (PSR) recommended..

Kutz, 702 Fed. Appx. 661 (10th. Cir. 2017)

"In late August 2016, the district' court resentenced Mr. 

without the ACCA enhancement. See United States v,. McGaughy, 670

* U.S. v.
Kutz

F.3d 1149, 1153 (10th. Cir. 2012). More specifically, as relevant 

the district court conducted "de novo resentencing" andhere,

entered a new judgment commensurate with these proceedings".

United States v. West, 646 F.3d 745, 750 (10th. Cir. 201.1) (explaining 

"the default in this circuit;is de novo resentencing"); see

338-39"Magwood v. Patterson, 561 U.S. 320,

Like these Defendants, Cash's ACCA was removed after a successful 

challenge brought by Cash. To respect fairness and Equal Protection 

Cash argues that he should've received a resentencing 

also. In fact, the "new sentence" placed on Cash's 922(g) Count 

exceeds the PSR recommendation and Mr. Cash did not have an opportunity

of Law, Mr.

to bring an objection to the new sentence without the ACCA enhancement.

if arguedRemoving ACCA status and imposing a new sentence 

correctly, is not "correcting a clerical error" as argued later.

Additionally, Rule 35 is very narrow and can not be used to justify 

the modifications, that took place here. (Removing ACCA status and

amending Mr. Cash's sentence)#
Q: Why do these Defendants receive "resentencing" when their ACCA

Cash did not? Vstatus is removed but Mr

(D



have ineffectively argued the issue 

and the. Tenth Circuit Court of Appeals.

Because-prior counsel must

before this Court

ADDING 4B1 CAREER OFFENDER ENHANCEMENTS TO
MR. CASH’S 924(C) SENTENCE

In addition to removing Cash's ACCA status, this Court also added 

a 4B1 Career Offender enhancement to Cash's 924(c) (Count 2) that 

was not previously present. The more significant aspect of this is 

that nowhere did the Court announce the intention to enhance Cash's

924(c) sentence. In fact, this Court specifically chose to sentence

Cash to the common "60 Months" that is typical for this charge'.

not existing at the time of Cash's firstAn enhanced 924(c) was 

§ 2255 proceding so this is the first §2255 attack on that situation.

Additionally, by amending Cash's sentence to include 4B1 enhancements

THAT WERE NOT PREVIOUSLY PRESENT, denies Cash of the right to object

violating fundamental fairness in all aspects!

The facts are:

1. This Court DID NOT indicate its intention to enhance Cash's 924(c) 

at sentencing, and;

2. Because 4B1 enhacements are "advisory", this Court was within 

it's authority to reject including the enhancement to Cash’s 

924(c) sentence, and;

3. The Court was without authority to amend Cash's sentence to 

include this enhancement once the original sentence was imposed, and;

4. Addrrrg 4B1 Career Offender enhancements is a "new sentence" and 

requires "resentencing" where Cash can object, and;

5. Prior counsel was ineffective for failing to raise this arguement.

...... (8)



3. PRIOR COUNSEL WAS INEFFECTIVE FOR FAILING TO ARGUE THAT
CASH'S SENTENCING MODIFICATIONS ARE SUBSTANTIAL, CONSTITUTIONAL,
AND NOT THE RESULT OF "CLERICAL" ERRORS

In Mr. Cash's prior §2255 proceedings, the Tenth Circuit held 

that "the district court's entry of an amended judgment was only 

a technical correction,under Fed. R. Crim. P. 35(a)". (See United 

States v. Cash, 727 Fed. Appx. 542 (10th. Cir- 2018)). This holding 

is in response to prior counsel's question of if the amended judgment 

was a resentencing where new case law would apply.

It appears that the Tenth Circuit's decision is based almost 

entirely on the erroneous concept that this Court never made an 

ACCA designation and' that this Court did announce it's intentions 

to enhance Cash's 924(c) sentence. Regardless, prior counsel did 

not make the correct argument in the first place. These erroneous 

concepts are now officially in dispute and all further issues are 

to be decided based on the truth.

RULE 35(a)

The law is clear that "the scope of the district court's authority 

under [Rule 35] is not broad". United States.v. Soto-Holguin, 163 

‘F.3d 1217, 1221 (10th Cir. 1999);

In U.S. v. Hendrix, 630 Fed. Appx. 816 (10th cir. 2015), the 

Tenth circuit found that "A district court may not invoke Fed.R.Crim. 

P. 35 to revisit sentencing decisions that are descretionary, not

such as ordering restitution to victims."

The Court also stated that"A district court may not use 35 to■re-open 

issues previously resolved at sentencing or to alter a sentence for 

substantive reasons after it has been VERBALLY imposed. As this

m, o
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this does not afford the court or the partieslanguage suggests 

a second bite at the sentencing apple."

As argued throughout this petition, this Court's removing Cash's

ACCA status -after a finding- and adding a descretionary 4B1 Career 

Offender enhancement to Cash's 924(c) Count does not justify amending 

Cash's judgment under Rule 35(a) without giving Cash the opportunty 

to make any objections to the "new sentence". As such, this Court

without authority to make said amendment without a new proceeding. 

4. PRIOR COUNSEL WAS INEFFECTIVE FOR FAILING TO ARGUE THAT ALL OF

was

CASH'S PRIOR CONVICTIONS WERE"RF-LATED" AND COULD ONLY BE ASSESSED 

AS ONE CRIMINAL HISTORY POINT OR ONE PRIOR CONVICTION

Before Cash filed his previouos §2255, it was the ACCA classification

Cash's ACCA status was 

removed and then it was a 4Bl Career Offender enhancement that is now

that "controlled" Cash's sentence. However,

controlling.

Prior counsel should have raised the meritorious issue that Cash's 

prior offenses are all "related" under.a previous version of §4Al.2 

(a)(2) which reads: "related cases" included those that resulted

from offenses that "(A) occurred on the same occasion, (B) were

(C) were consolidatedpart of a single common scheme or plan, or 

for trial or sentencing." This version of §4Al.2(a)(2) was in effect

at the time Cash committed the prior offenses.

Mr. Cash argues that prior counsel was ineffective for failing 

to raise the issue that ALL HIS PRIOR OFFENSES WERE RULED AS RELATED

3 )IN HIS PREVIOUS FEDERAL CONVICTION. (See Judgment,,Ex.

Under §1B1.11 of the Guidelines, courts are instructed to apply 

the version of the Guidelines in effect on the date that the Defendant

(10)



is sentenced, unless the use of the Guidelines would violate the

Ex Post Facto Clause of the Constitution. ,In Peugh v. United States, 

the Supreme Court held that "a retrospective increase in the Guidelines 

range applicable to a Defendant creats a sufficient risk of a higher 

sentence to .constitute an ex post facto violation-" Addi tionally; 

courts have consistently held that the retroactive application 

of the current, version of §4Al.2(a)(2) violates the Ex Post Facto 

Clause when it subjects a Defendant to an increased Guideline 

range category. Here, Defendant Cash would be subject to an increased 

Guideline range category if the Court applies the current version 

of §4Al.2(a)(2).

Because Mr. Cash's prior offenses were already ruled as "related" 

in a Federal Court where the Government agreed, <this Court is 

obligated to honor the prior holding and the United States is 

obligated to maintain its position in agreeing that the prior 

offenses were, in fact, related.

( Prior Counsel was ineffective for failing to raise this OBVIOUS 

argument.

POINT TWO
MR. CASH IS ENTITLED TO AN EVIDENTIARY HEARING

In Cash prior §2255 proceedings, the Tenth Circuit Court of Appeals 

found that reasonable jurist could debate and that the issues 

presented were adequate to deserve further encouragement to proceed 

further in an instance were prior Counsel asked the wrong/losing 

question. Here, the record is clear that these issues definately 

deserve further encouragement to proceed further. Mr. Cash argues 

that an evidentiary hearing is warranted and needed to resolve 

the issues presented herein.

(11)



DECLARATION

day of hereby
declare and affirm under the penalty of perjury as set forth in

I, Michael Lynn Cash, on this

28 U.S.C. 1746, that the statements and representations made 

herein are true and correct to the best of my knowledge, and belief..

By:
Michael Lynn Cash 
Fed. Reg.” No.: 09304-078 
United States Penitentiary 
P.0. Box I.

CERTIFICATE OF SERVICE
I, Michael Lynn Cash, on this herebyday of

certify under the.penalty of perjury, that a true and correct copy
of the foregoing pleading was sent by first class mail, postage 

pre-paid, to:
United States District Clerk 
P.0. Box 607 
Muskogee, Ok. 74401

and

Office of the United States Attorney 
520 Denison Avenue 
Muskogee, Ok. 74401

By:
Michael Lynn Cash 
Fed.Reg.No.: 09304-078 
United States Penitentiary 
P.O.Box
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^.AO 245B (Rev: 06/05) Judgment in a Criminal Case 

Sheet 1.

United States District Court
OklahomaDistrict ofEastern

JUDGMENT IN A CRIMINAL CASEUNITED STATES OF AMERICA
V.

MICHAEL LYNN CASH CR-11-00057-001-JHPCase Number:

09304-078USM Number:

Terry L. Weber
Defendant’s Attorney

THE DEFENDANT:

□ pleaded guilty to count(s) _____

□ pleaded nolo contendere to count(s) 
which was accepted by the court.

H was found guilty on count(s) 
after a plea of not guilty.

The defendant is adjudicated guilty of these offenses:

1, 2 and 3 of the Indictment

Offense Ended
March 22, 2011

CountNature of Offense
Possession with Intent to Distribute Methamphetamine

Title & Section
121:841(a)(l) and 

841(b)(1)(C) . 
18:924(c)(l)(A) 
18:922(g)(l) and 924(e)

2March 22, 2011 
March 22, 2011

Possession of a Firearm in Furtherance of a Drug Trafficking Crime 
Felon in Possession of a Firearm 'X

6____ of this judgment. The sentence is imposed pursuant toThe defendant is sentenced as provided in pages 2 through 
Title 18, Section 3553(a) of the United States Criminal Code.

□ The defendant has been found not guilty on count(s) ____

□ Count(s) □ are dismissed on the motion of the United States.□ is

the defendant must notify the court and United States attorney of material changes in economic circumstances.

' October 10, 2012
Date of Imposition of Judgment

4 ■j*

Jmmes H. Payne 
United States District Judge 
Eastern District of Oklahoma

F.O.D. 10/11/2012

VEffl&MTS
tyftr&rr
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AO 245B (Rev. 06/05) Judgment in Criminal Case 
. Sheet 2 — Imprisonment

6ofJudgment — Page 2

Michael Lynn Cash 
CR-11-0005 7-001-JHP

DEFENDANT: 
CASE NUMBER:

IMPRISONMENT

The defendant is hereby committed to the custody of the United States Bureau of Prisons to be imprisoned for a 
240 months on Count h 60 months on Count 2 and 360 months on Count 3 of the Indictment-------term of:

The term of imprisonment imposed on Counts 1 and 3 shall be served concurrently and the term of imprisonment on Count 2 shall be 
served consecutive to the terms imposed on Counts 1 and 3.

The court makes the following recommendations to the Bureau of Prisons:

according to Bureau of Prisons’policy.

B The defendant is remanded to the custody of the United States Marshal.

□ The defendant shall surrender to the United States Marshal for this district:

. □ a.m. □ p.m. on . __□ at
□ as notified by the United States Marshal.

□ The defendant shair surrender for service of sentence at the institution designated by the Bureau of Prisons:

□ before 12:00 Noon on _________________ _______________________-__________ _____

□ as notified by the United States Marshal.

□ as notified by the Probation or Pretrial Services Office.

RETURN

I have executed this judgment as follows:

toDefendant delivered on

, with a certified copy of this judgment.a

UNITED STATES MARSHAL

By
DEPUTY UNITED STATES MARSHAL
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United States District Court
OklahomaDistrict ofEastern

AMENDED JUDGMENT IN A CRIMINAL CASEUNITED STATES OF AMERICA
V.

Case Number: 
USM Number:

CR-11 -00057-001-J HP 
09304-078

MICHAEL LYNN CASH

Matthew McLainDate of Original Judgment: October 1(1 2012 
(Or Date of Last Amended Judgment)
Reason for Amendment:
Q Correction of Sentence on Remand (I8 U.S.C. 3742(f)( 1) and (2)) , 
Q Reduction of Sentence for Changed Circumstances (Red. R. Crim.

P- 35(h))
| | Correction of Sentence by Sentencing Court (Fed. R. Crim. P. 35(a)) 
D Correction of Sentence for Clerical Mistake (Fed. R. Crim. P. 36)

Defendant’s Attorney

| 1 Modification of Supervision Conditions (IS U.S.C. 3563(c) or 3583(ej) 
Modification of Imposed Term of Imprisonment for Extraordinary and 
Compelling Reasons (IS U.S.C. ij 3582(c)(1))

H Modification of Imposed Term of Imprisonment for Retroactive Amendment(s) 
to the Sentencing Guidelines (1S U.S.C. § 3582(c)(2))

■ Direct Motion to District
□ IS U.S.C. § 3559(c)(7)

f-| Modification of Restitution Order (18 U.S.C. § 3664)

■ 2S U.S.C. § 2255 or

THE DEFENDANT:
□ pleaded guilty to count(s) _______
□ pleaded nolo contendere to count(s) 

which was accepted by the court.
K was found guilty on count(s) 

after a plea of not guilty.
The defendant is adjudicated guilty of these offenses:

1, 2 and 3 of the Indictment

Offense Ended CountNature of Offense
Possession with Intent to Distribute Methampbetamine

Title & Section
•March 22,2011 •121:841(a)(1) and 

841(b)(1)(C) 
18:924(c)(l)(A) 
18:922(g)(l) and 924(e)

March 22, 2011 
March 22, 2011

2Possession of a Fireami in Furtherance of a Drug Trafficking Crime 
Felon in Possession of a Firearm

of this judgment.. The sentence is imposed pursuant tothrough 6The defendant is sentenced as provided in pages 2 
the Sentencing Reform Act of 1984.
□ The defendant has been found not guilty on count(s)

Indictment & Supersedingjndictment are dismissed upon motion of the United States.□ Count(s)
It is ordered that the defendant must notify the United States Attorney for this district within 30 days of any change of name, residence, 

or mailing address until all fines, restitution, costs, and special assessments imposed by this judgment are fully paid. If ordered to pay restitution, 
the defendant must notify the court and United States attorney of material changes in economic circumstances.

February 1 7017
Date of Imposition of Judgment

]7,aa
Anes H. Payne ' '
United States District Judge 
Eastern District of Oklahoma

. E.O.D. 2/2/2017
Date
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Judgmeni — Page 2 of 6

Michael Lynn CashDEFENDANT:
CASE NUMBER: CR-11-00057-001-JHP

IMPRISONMENT

The defendant is hereby committed to the custody of the United States Bureau of Prisons to be imprisoned for a 
term of: *240 months on Count I T 20 months on Count 2, and 120 months on Count 3 of the Indictment

*The term of imprisonment imposed on Counts 1 and 3 shall be served concurrently and the term of imprisonment 
on Count 2 shall be served consecutive-to the terms imposed on Counts 1 and 3, for a total sentence of 360 months.

E The court makes the following recommendations to the Bureau of Prisons:
That the Bureau of Prisons evaluate the defendant and determine if the defendant is a suitable candidate for the Intensive Drug 
Treatment Program. Should the defendant be allowed to participate in the program, it is further recommended that the defendant be 
afforded the benefits prescribed and set out in 18 U.S.C. tj 3621(e) and according to Bureau of Prisons policy

■ The defendant is remanded to the custody of the United States Marshal.

□ The defendant shall surrender to the United States Marshal for this district: 

□ at □ a.m. '. □ p.m. on

□ as notified by the United States Marshal.

The defendant shall surrender for service of sentence at the institution designated by the Bureau of Prisons: 

□ before 2 p.m.-on ___________________________  .

□ as notified by the United States Marshal.

□ as notified by the Probation or Pretrial Services Office. .

RETURN

1 have executed this judgment as follows:

Defendant delivered on to

with a certified copy of this judgment.a

UNITED STATES MARSHAL

By
DEPUTY UNITED STATES MARSHAL
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''oEastern District of Texas •ul

JUDGMENT IN A CRIMINAL CASE
(For Offenses committed On or After November 1, 1987)

\A<r>UNITED STATES OF AMERICA r>* j?
V,

MICHAEL LYNN CASH Caso Number: 4:01 CR00044-007
Clinton Brwjco FfEEO

US, DISTRICT COURT 
EASTERN DISTRICT OF TEXASTHE DEFENDANT; Deftndaof 1 Afomcy

pleaded guilty to counl(s) 1 of tt# Indictment 4-

APR - 9 2002f] ptoaded nolo contendere to cottnt(s) 
“ which was acceptor! by She court.
n was found guilty on counts) __ e_____________________ _____________ ^JjAViP J- MAkfftflX tLERK __

after b plea of not guilty-
Accordingly, (he Court has adjudicatecJ that the defendant is gulity of the following offerK^tsjn 0«*f« Offense HSAffit

Nature of Offense Concluded Number/e)Title & Section

oe/uam iConspiracy to Manufacture, Distribute, or Possess wish 
Intent to Manufacture, Distribute or Dispense
MWHsfwnlwijinTiM

21 US.C. § 846

Th© defendant is sentenced as provided in pages ? through _6._ of this judgment. The sentence is imposed pursuant 
to the Sentencing Reform Act of 1984.
C J The defendant has bodn found not guilty on counl(s)____ ___
0 Counts) _2a4lS,..J1j 14

fT IS FURTHER ORDERED that the defendant shall notify the United States Attorney for this district within 30 days of 
any change of name, residence, or moiling address until aS fines, restitution, co3ts, and special assessments imposed by this 
judgment ere fufly paid, if ordered to pay restitution, the defendant shell notify the court and United States Attorney of any 
material change in the defendant’s economic circumstances.
Doftyitifinfs Sec. Set No.. 456-89-4220________
OefeucWs 0*a of BMh: t>7/Q3/l87A______ ___
Dofenusnrs USM No.c 09304-078_________
DefWxJinfs Residensc AMrrtac:

Box HC62,94-10__________ ______

are dismissed on the motion of the United Stales.

S3fi8SflB______
Date ct VrtpitoliAA of Jt*J^n»r4

.^prjituft cl Ai<S0» OS cry

Paul Brown

United States District Judge
h'an^& f«Ud<y J-ThpdN' CtPee-

JJursiU^ ■_____ OK_____ 74707
!

DatenaBOfa MafSrg AtJurws:

Box ]IC62;W-1(> - '---------ar—.- :■ V-T-r-c:^,---------
----------- j-

J.

J54701

[P't.iii)
Ur-'.it

iftbi'M’iS/U’iillC-ffed

5



LPfcfrewsJK
£<|!te(P.ev. 8/01) Simai 2 - Imp^GtyvTitml

(?
I

X.NJ/

Judgment-Page ,_ > _ of 6

MICKAXL CASH' DEFENDANT: 

CASE NUMBER: 4J01CB.00044-907

JMPRISONfWENT -
defendant is hereby committed to the custody of the United States Bureau of Prisons to be impnsoned ror 

12fl imathCs)._________■

District Court.

The
a iotai term of

j\g court makes the following recommendations to the Bureau of Prisons. 
That the state iiisfitafciisMi be ctesEgaii&fced as place to serve, this sentence.

0 The defendant is remanded to the custody of the United States Marshal. 
j—| y^c defendant shat! surrender to the United Stales Marshal for this district.

a.m./p.m. on______ :_________ .□ at
□ as notified by the United States Marshal:

0 The defendant shail surrender for service of sentence at the institution designated by the Bureau of Prisons:

0 before 2 p.m. on ......... .....

0 as notified by the United States Marshal.
0 as notified by the Probation or Pretrial Services Office. • , . . .

RETURN
I have executed this judgment as follows:

toDefendant delivered on ____

, with a certified copy of this judgment.it

UNITED STATES MARSHAL

By
Dspuly V.S. Msrthcl
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Th0te®tn-jt

a dgp.t ,5_IJi e_px.es e iV^nse-^efior-S^^JJ) e„f-a caaj^-sjs

Michael Lynn.Cash, you appear 
before the court today for the purpose of 
sentencing, having previously been found guilty on. 
Counts 1, 2, and 3 of the indictment filed in Case 
No. CR-11-00057, charging you with possession with 
intent to distribute methamphetamine, in violation 
of 21 United States Code Sections 841(a) and 
841(b)(1)(C); possession of a firearm in furtherance 
of a drug-trafficking crime, in violation of 18 
United States Code Section 924 (c)(1)(A); ajid-^f-eXon 
in^possession^^a^ii-rear-m^i-nMV-i-oliatsronyoT^rs 

^Jfti:t:ecl?S£atesirGode^-,Sect-ionw922r(^l<f^l andS92;47(:e:)?<:ii)5r-

1 THE COURT: 1 and finds them to be advisory in nature.
2 2

3 3 cejEijTjEbh4.Sp.ma t-ter^..

It's the judgment of this court that the 
defendant, Michael Lynn Cash, is hereby committed to 
the custody of the Bureau of Prisons t?b be 
imprisoned on Count 1 for a term of 240 months, 
you're hereby committed to the custody of the Bureau 
of Prisons to be imprisoned on Count 2 for a term of

or
4 4

5 5

6 6
7 1

8 8

9 9

10 10 60 months; and you're hereby committed to the 
custody of the Bureau of Prisons to be 'imprisoned on 
Count 3 for a term of 360 months.

11 11

12 12 The term imposed

in Counts 1 and 3 shall be served concurrently.13 In determining an appropriate sentence in 
this case, the' court has reviewed and considered the*

13 The
14 .14 term of imprisonment imposed on Count 2 shall be 

served consecutive to the terms imposed on Counts 115- nature and circumstances of the offense as well as IS

16 the characteristics and criminal history of the 
defendant. Further, the court has taken into 
consideration the sentencing guideline calculations 
contained within the presentence report and the 
court's findings announced in open court today.

Consistent with the Supreme Court 
decision in United States v. Booker, the cburt 
recognizes it is not bound by the sentencing 
guideline calculations contained within the 
presentence report but the court has considered them

16 and 3.

17 17 The court recommends that the Bureau of 
Prisons evaluate and determine if the defendant is a18 18

19 19 suitable candidate for the intensive drug treatment 
Should the defendant be allowed to20 20 program.

participate in the program, it’s further recommended 
he be afforded the benefits prescribed and set out 
in 18 U.S.C. Section 3621(e) and according to the 
Bureau of Prisons* policy.

2121

22 22

23 23

24 24

25 25 Upon release from confinement, the

Brian P. Nei), RMR-CRR 
UtHte'H States District Court

Brian P. 
Uitited’St

Nell RMR-CRR 
ates District Court1048 1049

Case 6:11-cr-00057-JHP Document 137 Filed 12/03/12 Page 29 of 33 
lase: 12-7072 Document 01018961974 Date Filed: 12/05/2012 PatAppellate age: 1050^

30i.

1 defendant shall be placed on supervised release for 
a term of three years on each of Counts 1 and 3.

You shall be placed on supervised release for a term 
of five years on Count 2. 
release shall be served concurrently.

Within *72 hours following your release 
from the custody of the Bureau of Prisons, you shall 
report in person to the probation office in the 
district to which you're released, 
supervised release, you shall not commit another 
federal, state, or local crime, shall not unlawfully 
possess a controlled substance, shall not possess a 
firearm, ammunition, destructive device, or any 
other dangerous weapon, and shall also comply with 
the standard conditions as set out in the judgment.

As a condition of supervised release, you

1 program approved by the United States Probation 
Office for the treatment of narcotic addiction, drug 
dependency, or alcohol dependency, which will 
include testing to determine if you have reverted to

If it's determined by 
the probation officer that you are in need of a 
residential drug/alcohol treatment program, you 
shall-participate in such treatment as directed by 
the probation officer and remain in treatment-' in 
that treatment facility until successfully 
discharged.

2 2

3 3
4 The terms of supervised 4

5 5 the use of drugs or alcohol.
6 • 6
7 1

8 8

9 While on 9
10 10

11 11

12 12 It is further ordered that you shall pay 
to the*United States a special assessment of $100 on 
each of Counts 1, 2, 3 for a total of $300. Said 
assessment shall be paid through the United States 
Court Clerk for the Eastern District of Oklahoma and 
is due immediately. Payment of a fine in this case 

• has been considered but will not be imposed based 
upon your current financial profile and the 
uncertainty of your projected earning ability.

This sentence is imposed pursuant to 18 
U.S.C. Section 3553(a).

13 13

14 1.4
15 15

•16 16
17 shall refrain from the unlawful use of controlled 

substances and submit to one drug test within 15 
days of your release.

17

18 18

19 Subsequent to the first test, 
you shall submit to at least two additional periodic 

You shall submit to DNA testing as 
directed by the U.S. Probation Office.

19'

20 20

21 drug tests. 21

22 You shall 22 The court has considered 
the U.S. Sentencing Guidelines in this case and23 also comply with the following special condition of 

supervised release.

23
24 . 24 imposes a sentence within the guideline options set 

forth in zone D of the Sentencing table.25 One, that is, you shall participate in a 25 The

Briim P. Nr,7. RMR-CRR 
Unitrii Starrs District Court

Brian P. Kril. RMR-CRR 
United Stales Oi>7rrV/ Court1050 • 1051
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In reviewing the sentencing record, the district court noted that it only cited to the 
Sentencing Guidelines in finding Cash eligible for a sentencing enhancement. The 
district court then concluded it should have imposed a 360-montlr controlling sentence.

Cash then petitioned the Supreme Court of .the United States for certiorari. The Court 
denied the petition on March 24,2014. Cash v. United States. 134 S. Ct. .1569 (2014).

B

Thereafter, Cash filed this timely § 2255 motion in 2015. Cash argued the district 
court erred when it enhanced his sentence on Count 3 pursuant to the ACCA, 
though Cash’s predicate convictions did not support an ACCA sentencing enhancement.3 
In response, the government agreed that Cash did not meet the requirements for an 
ACCA enhancement, and that the district court should not have imposed a 360-month 
sentence on Count 3. However, the government argued that the district court should have 
sentenced Cash to a total of 360 months’ imprisonment, in part because Cash was eligible 
for a career offender enhancement on Count 2 under the Sentencing Guidelines.

Without conducting an evidentiary hearing, the district court granted Cash’s 
§ 2255 motion in part, and denied it in part Specifically, the district court agreed with 
the parties that Cash was not eligible for an enhanced sentence on Count 3 because he did 
not have three prior qualifying convictions under the ACCA. The district court granted 
the motion only to reduce Cash’s sentence on Count 3 to 120 months and to increase the . 
sentence on Count 2 to 120 months. This resulted in a controlling sentence of 360 
months’ imprisonment.

Rather than imposing a 300-month sentence on either Count 1 or Count 3, which would

have combined with the consecutive 60-nionth sentence on Count 2 to create a 360-even

month'controlling sentence, the district court directed amendment of the judgment to 
reflect the following sentences:

Count 1: 240 months, to run concurrently with Count 3 [same as the PSR and the 2012 
sentencing]

Count 2: 120 months, to run consecutively after Count 1 and Count 3 [PSR 
recommended 60 months; 2012 sentencing was 60 months]

Count 3: 120 months, to run concurrently with Count 1 [PSR recommended 180 to 300 
months; 2012 sentencing was 360 months]

App. at 193-98; see also id. at 183.

The district court denied the remainder of Cash’s § 2255 motion. 
. II

We granted a COA to address whether the district court’s February 2017 amended

judgment of conviction was a resentencing—requiring the district court to consider recent

case law such as Hinkle. Mathis, and Johnson—or a correction of a technical error. In

this review of the district court’s partial denial of.Cash’s motion to vacate, set aside, or

correct his sentence, we review the district court’s legal rulings de novo and its findings 
of feet for clear error. ^United States v. Miller. 868 F.3d 1182,1186 (10th Cir. 2017).

Cash also argued that he received ineffective assistance from his trial counsel. 
We declined to grant Cash a COA on that argument and will not address it.

5 6
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49. For instance, a resentencing includes a sentencing hearing with the defendant present 
and new PSR—procedural steps which are usually absent from a sentence correction. Id.

With the distinction between resentencing and a sentence correction in mind, we 
conclude the district court’s entry of an amended judgment was only a technical

A

. A district court has the power to “correct” a sentence, within 14 days of sentencing 
if there is an “arithmetical, technical, or other clear error.” Fed. R. Crim. P. 35(a). In its 
notes on-,the 1991 amendments to Rule 35, the Advisory Committee stated that if a 
defendant discovers a sentencing error and the Rule 35 period has already elapsed, the 
defendant may file a § 2255 motion to address “obvious sentencing errors.” Fed. R.

Crim. P. 35, 1991 Advisory Committee Notes: see also United States v. Palmer. 854 F.3d 
39,48 (D.C. Cir. 2017) (concluding the 1991 Advisory Committee Notes “suggest{] that 
correction, of a sentence pursuant to Section 2255 at least encompasses some of the 
changes that could have been,made under Rule 35 but for timing”).5

As the D.C. Circuit recently held, corrections for these arithmetical, technical, or 
other clear errors are “distinguishable from a resentencing, in which the district court has 
‘chang[edj its mind about the appropriateness of the [original] sentence.’” Palmer. 854 
F.3d at 51 (quoting Fed. R. Crim. P. 35, 1991 Advisory Committee Notes). In so 
holding, the D.C. Circuit concluded that the text of § 2255 “indicates” that “a sentence

correction. The district court did not conduct a sentencing hearing or receive a new PSR 
Instead, the district court corrected a technical mistake that it made at Cash’s

sentencing in 2012. .Cash properly raised this error in his § 2255 motion. See Fed. R.

Crim. P. 35(a), 1991 Advisory Committee Notes. Wife this opportunity to revisit Cash’s

sentencing, the district court recognized upon review of the sentencing transcript that it
had intended to impose a 360-month term of imprisonment based on Cash’s classification 
as a career offender under the Sentencing Guidelines. To reflect its intended sentence,

fee district court applied the career offender enhancement to Count 2, and simultaneously

reduced Cash’s sentence on Count 3.

The effect of the district court's amended judgment was essentially a judgment . 
nunc pro tunc to correct a technical error, and not a full-blown resentencing.

correction and resentencing ... entail different remedies.” at 47 (quotation omitted). 
In listing potential ftemedies’available, § 2255(b) references “resentenefing]... or

B

Given feat the district court merely corrected Cash’s sentence we need not

correcting] the sentence' consider whether the.district court erred in accepting fee probation office’s

Further, when making this distinction between a resentencing and sentence 
correction, the differences in procedural steps can be instructive. See Palmer. 854 F.3d at

recommendation to classify Cash as a career offender under U.S.S.G. § 4B1.1 (a). Even

though at sentencing the district court explicitly found feat Cash was a career offender
31
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IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF OKLAHOMA

UNITED STATES OF AMERICA, )
)
)Respondent/Plaintiff,
)

Case No. CV-19-126-RAW 
(CR-11-57-RAW)

)v.
)
)MICHAEL LYNN CASH,
)

Petitioner/Defendant. )

ORDER

Before the court is the motion of the petitioner pursuant to 28 U.S.C. §2255. He has

also filed an amendment (#209) arguing he was prejudiced by not receiving a resentencing

hearing. Petitioner was convicted by a jury of multiple offenses. He was sentenced by Judge

Payne of this court. Defendant appealed solely regarding the denial of his motion to 

suppress, and the decision was affirmed. See United States v. Cash, 733 F.3d 1264 (10th

Cir.2013).

Petitioner raised sentencing error in his initial §2255 motion. Judge Payne granted

the motion in part. This ruling was also affirmed. See United States v. Cash, 727 Fed.Appx

542 (10th Cir.2018). Petitioner then filed a motion pursuant to Rule 60(b) F.R.Cv.P. Judge

Payne denied the motion and the Tenth Circuit denied a certificate of appealability and 

dismissed petitioner’s appeal. See United States v. Cash, 822 Fed.Appx. 824 610th Cir.2020).

The government argues that this court does not have jurisdiction because this is a

second and successive attempt at collateral review through §2255 which may not be filed

without prior authorization from the Tenth Circuit Court of Appeals. Petitioner argues to the
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contrary, citing Magwood v. Patterson, 561 U.S. 320 (2010), in which the Supreme Court

held that where there is a “new judgment” intervening between two habeas petitions, an

application challenging the resulting new judgment is not second or successive.

Judge Payne, in partially granting the previous motion, found that he had erroneously 

sentenced petitioner as an armed career criminal. (#24 in CV-15-117). Judge Payne reduced

the “total term of imprisonment from an ACCA sentence of 420 months to a non-ACCA

sentence of 360 months.” 822 Fed.Appx. at 831 n.3. Judge Payne granted the motion “only

to reduce Cash’s sentence on Count 3 to 120 months and to increase the sentence on Count

The sentence was corrected without an2 to 120 months.” 727 Fed.Appx. at 545.

evidentiary hearing. The Tenth Circuit has already made the following characterization:

“The effect of the district court’s amended judgment was essentially a judgment nunc pro

tunc to correct.a technical error, and not a full-blown resentencing.” 727 Fed.Appx. at 546.

This passage seems to support the conclusion that Judge Payne’s order does not constitute 

a “new judgment” for purposes of Manvood. See In re Martin, 398 Fed.Appx. 326 (10th

Cir.2010).

In Martin, however, the trial court evidently corrected the sentence sua sponte. In

United States v. Ailsworth, 513 Fed.Appx. 720 (10th Cir.2013), cited by petitioner, the district

court granted partial relief based upon a §2255 motion. In review, the appellate court stated:

“We have applied the holding in Magwood to conclude that a §2255 motion filed after an

2



6:19-cv-00126-RAW Document 4 Filed in ED/OK on 05/10/21 Page 3 of 4

amended judgment was not second or successive under §2255(h).” Id. at 722. In the case

at bar, the sentence was also corrected based upon a §2255 motion.

This court is nevertheless persuaded that (based on the analysis undertaken by the

Tenth Circuit in previous appeals involving this petitioner) the conclusion in Martin is

applicable. The appellate court analogized petitioner’s initial §2255 to one under Rule 35

F.R.Cr.P. to address “obvious sentencing errors.” 727 Fed.Appx. at 546. It drew a

distinction between “a resentencing and sentence correction.” Id. It concluded that “the

district court’s entry of an amended judgment was only a technical correction.” Id. Cf.

Lightkep v. Secretary, 2021 WT 1140221. *5 (M.D.Fla.2021)(sentence correction entered

nunc pro tunc is not a new judgment).

Petitioner argues that he was entitled to a full resentencing because “the 4B1.1 Career

Offender enhancement was not applied to Cash’s 924(c) Count until after the §2255

proceeding.” (#198 in ll-CR-57 at 5).,- Such application, however, is driven by the

Guidelines text. See IJ.S.S.G. §4B1.UcT Moreover, the career offender finding was made

at the time of the original sentencing. {See #24 in 15-CV-l 17 at 8). The Tenth Circuit has

also already concluded: “Even though at sentencing the district court explicitly found that

Cash was a career offender under the Sentencing Guidelines ... Cash did not challenge this

classification on direct appeal, which results in the waiver of the issue on collateral review.”

727 Fed. Appx. at 547.

3
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When a second or successive §2255 claim is filed in the district court without the

required authorization from the Tenth Circuit, the district court may transfer the matter to the

Tenth Circuit if it determines it is in the interest of justice to do so under 28 U.S.C. §1631

or it may dismiss the motion or petition for lack of jurisdiction. See In re Cline, 531 F.3d ■

1249. 1252 (10th Cir.2008). The present motion does not meet the requisites set forth in 2&

TJ.S.C. §2255(h). This court therefore concludes that transfer to the Tenth Circuit would

serve no purpose.

If the prisoner’s pleading must be treated as a second or successive §2255 motion, the

district court does not even have jurisdiction to deny the relief sought in the pleading. United

States v. Nelson, 464 F.3d 1145, 1148 (10th Cir.2006). Accordingly, the motion will be

dismissed.

It is the order of the court that the motion of the petitioner pursuant to 28 U.S.C

§2255 (#197) is hereby dismissed for lack of jurisdiction.

Pursuant to Rule 11(a) of the Rules Governing Section 2255 Proceedings, the court

denies a certificate of appealability.

ORDERED THIS 10th DAY OF MAY, 2021.

Ronald A. White
United States District Judge
Eastern District of Oklahoma

4
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IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF OKLAHOMA

)UNITED STATES OF AMERICA,
)
)Respondent/Plaintiff,
)

Case No. CV-19-126-RAW 
(CR-11-57-RAW)

)v.
)
)MICHAEL LYNN CASH,
)
)Petitioner/Defendant.

JUDGMENT

Pursuant to the order entered contemporaneously, the petition pursuant to 28 U.S.C

§2255 is dismissed for lack of jurisdiction.

ORDERED THIS 10th DAY OF MAY, 2021.

Ronald A. White
United States District Judge
Eastern District of Oklahoma



-•rr^vJ-

. '.u'-uMi&vj;

>0?5

-V

/



IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF OKLAHOMA

UNITED STATES OF AMERICA, 
Respondent/Plaintiff,

Case No.: CV-19-126-RAW 

(CR-11-57-RAW)
v.
MICHAEL LYNN CASH,

Petitioner/Defendant.

RULE 59(e) MOTION TO ALTER OR AMEND JUDGMENT
COMES NOW MICHAEL LYNN CASH.("Mr. Cash" or "Cash") Petitioner/ 

Defendant in the above styled and numbered case. Mr. Cash seeks 

reconsideration of the dismissal of his 2255 motion as a manifest

injustice currently'exists. Mr. Cash offers the following:

POINT ONE:
A MANIFEST INJUSTICE CURRENTLY EXISTS IN THIS CASE

Rule 59(e) Standard
A party seeking relief from a final judgment under this rule 

must show that there is a need to correct a clear error or manifest 
injustice. Monge v. R.G. Petro-Mach (Grp.) Co., 701 F.3d 598, 611 

(10th Cir. 2012).
The manifest injustice standard may be met where the party 

demonstrates that the court previously misapprehended the party's 

position or the controlling law. Paraclete 204 F.3d at 1012.

Introduction
In deciding that the Magwood, 561 U.S. 320 (2010), standard does 

not apply and that this court lacks jurisdiction to entertain 

Cash's 2255 motion, this court misapprehended Cash's position, 

relied on erroneous facts that are in dispute and unresolved, and 

overlooked exculpatory material facts. As a result, a manifest 
injustice exists and Mr. Cash respectfully requests that this 
honorable court reconsider its prior ruling by applying all the 

correct facts with the correct arguments.
Additionally, as it stands, this case is not ripe for appellate 

review because Mr. Cash did not receive a rdliiable judicial 
determination on the correct issues raised.

(1)



A. MISAPPREHENSION OF MR. CASH'S POSITION

In this court's ORDER dismissing Cash's 2255, this court addressed 

the position that: "Petitioner argues that he was entitled to a full
the 4B1.1 Career Offender enhancemetresentencing hearing because 

was not applied to Cash's 924(c) Count until after the 2255 proceeding
(#198 in ll-cr-57 at 5".See "ORDER" (Dk.4), 6:19cvl26 at 3.

This is an absolute mischaracterization of Mr, Cash's position
resulting in a manifest injustice. That statement was made under 

the heading titled: "1. THIS 2255 MOTION IS NOT SECOND OR SUCCESSIVE 

(#198 at 4) and was not even the complete argument for that issue. 
This court has completely failed to acknowledge and consider all 
the elements involved with the issues of this case that argues that 

the amended judgment resulted in a "new sentence/judgment" and the 

exact reasons why.

The Correct Argument
As argued multiple times throughout this entire proceeding, Mr. 

Cash specifically argues that this 2255 proceeding is not second or 

successive because he received a new sentence/judgment and that he 

should have received a resentencing hearing when this court changed 

his overall sentencing plan. He specifically argues that he received 

a new sentence/judgment because:
1. This court removed A.C.C.A. (924(e)) classification... after a 

finding, and;
2. This court added a DISCRETIONARY 4B1.1 Career Offender enhancement 

to his 924(c) sentence that was not pronounced at his sentencing
hearing, and;

3. These modifications changed his overall sentencing plan, and;
4. Because this court did not announce any intent to enhance the 

924(c) at Cash's sentencing, modifying that sentence cannot be labled 

as correcting a clerical error, and;
5. Because the Tenth Circuit Court of Appeals stated in its opinion

that the district court "recognized upon review of the sentencing
month term oftranscript that it had intended to impose a 360- 

imprisonment based on Cash's classification as 

under the Sentencing Guidelines. To reflect its intended sentence
a career offender

the district court applied the career offender enhancement to
Coun

(2)



Count 2, and simultaneously reduced Cash's sentence on Count 3."
/) any holding that the amended judgment was to(See Attachment

correct a "clerical error" is in error and based on false information 

and deserves to be re-evaluated with the truth factoring into the
equation.

The other erroneous concept that Cash was never found to be 

A.C.C.A. (924(e)) is in dispute as well and has greatly impacted 

this case and has created a great injustice to Cash. Mr. Cash has 

an absolute right to fundamental fairness, resolved erroneous facts, 

and a decision based on correct facts. In this 2255, Cash respectfully 

requests that this Honorable Court re-evaluate whether or not he 

received a new sentence based on the fact that this court enhanced 

his 924(c) via an amended judgment when it was NOT PRONOUNCED AT HIS 

SENTENCING.

POINT TWO: .
THE NEED FOR AN EVIDENTIARY HEARING

An evidentiary hearing is required in this case. In Fact, this 

case presents an excellent example of how much a petitioner is 

prejudiced by not granting an opportunity toestablish a case before 

an open court,. Here, Cash's position has been mischaracterized, 
material facts remain in dispute and unresolved. Material facts 

have been ignored....
Mr. Cash has without a doubt demonstrated that if proved, he is 

entitled to relief. Mr. Cash should receive an evidentiary hearing
being heard and evaluatedto assure that the correct issues are 

before this court.

CONCLUSION

Mr. Cash hopes and prays that this Honorable Court GRANT this 

motion to Alter or Amend the ORDER and GRANT an evidentiary hearing 

or re-evaluate its prior ruling with the correct facts/arguments 

being assessed.

Respectfully Submitted,

Tucson, AZ. 85-2:34
-078

(3)
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CASE NO...21-7033

UNITED STATES COURT OF APPEALS

FOR THE TENTH CIRCUIT

UNITED STATES OF AMERICA )
District Court Case No.: CIV-19-126-RAWRespondent/Appellee, )
Underlying Criminal Case No.: Cr-11-57v. )
Eastern District of OklahomaMICHAEL LYNN CASH,

Petitioner/Appellant.
)

)

THIS IS AN APPEAL FROM THE DISTRICT COURT'S DENIAL OF MICHAEL 

LYNN CASH'S PETITION PURSUANT TO 28 U.S.C. 2255 AND RULE 59(e) 

THE.HONORABLE RONALD A. WHITE, JUDGE OF THE EASTERN DISTRICT
OF OKLAHOMA, PRESIDING.

APPELLANT'S COMBINED OPENING BRIEF AND APPLICATION
FOR A CERTIFICATE OF APPEALABILITY:?

ORAL ARGUMENT IS NOT REQUESTED

Michael Lynn Cash 
#09304-078

United States Penitentiary 
P.O. Box 24550 

Tucson, Az. 85734 
Pro Se



STATEMENT OF THE FACTS

1...Mr. Cash was'sentenced as an Armed Career Criminal (y24(.e/)) and

as a Career Of tender (,451.1) where the 924(,ej enhancement controlled'

the overall sentence plan.

2. The sentencing Court did not apply the Career Offender enhancement

to Cash's y24(c) Count(,2.) but instead, sentenced Cash to the very

common 60 months.

3. The sentencing Court did not announce any intent to enhance Cash's

yZ4(.c; Count {2) at Cash's sentencing hearing.

4. Mr. Cash successfully brought a challenge to his y24(,e)/ACCA

enhancement on his Felon in Foss, ot a Firearm Count (3j in a timely

filed 2233.

5. The Government requested a resentencing hearing to argue that 

Cash remained an Armed Career Criminal despite the challenge.

6. The District Court issued an order agreeing that Cash did not 

qualify for y24(e) enhancements but that there was a mistake in

the sentence.

7. The District Courtheld that the 360-month term imposed on the 

Felon in Possession ot a Firearm Count (.3) was suppose to be placed

on the y24(.c^ Possession of a Firearm in Furtherance ot a Drug

Trafficking Offense Count (2).

3. The District Court ordered the Clerk to amend the judgment to

make the said changes to Cash's sentence.

y. An appeal was taken where counsel argued that the amended judgment 

should have amounted to a resentencing and that Cash was entitled 

to the law in effect at the time of the amended judgment.

10. This Honorable Court found that theactions taken by the district

court were inconsistent with that ot a resentencing and the appeal

was denied.



11. This Court also found that the corrections were consistent with

correcting clerical errors based on the evidence presented and

arguments made by defense counsel.

12. This Court based it's decision primarily on the idea that the 

districtcourt announced its intent to place the 4B1.1 Career Offender

indicateenhancement on Cash's y24(,cj Count {2) which would then

that the changes were, indeed, the result of a clerical error.

Id. Because the district court did not announce any intent to

place the "discretionary" 4B1.1 Career Offender/Guideline enhancement 

to Cash's y24Qcj Count (2), Mr. Cash was entitled to a resentencing 

hearing so he could have a fair opportunity to object to the

new sentence.

14. Because the modifications that resulted in the amended judgment

Cash argues that the district court 

has jurisdiction to entertain the 22db action brought to challenge

created a "new sentence",

the unlawfully imposed sentence.



I

ISSUE FOR REVIEW

1. Whether the district court erroneously dismissed Mr. Cash's 28

U.S.C. 2255 for lack of jurisdiction

STATEMENT OF THE CASE

Cash was arrested from charges stemming from 

a traffic stop where contraband was found after a warrantless search 

of his Jeep. Cash was eventually indicted and convicted on three

On 3-22-2011, Mr

counts:

Count 1- Possession with Intent to Distribute

Count 2- Possession of a Firearm in Furtherance of a Drug Trafficking 

Crime

Count 3- Felon in Possession of a Firearm (U.S. V. Cash, Case No.

6:ll-cr-00057-RAW-l, Indictment, Dkt. #2).

After a finding of guilt on all 3 counts, the district court imposed 

the following sentence:

Count 1- Possesion w/ Intent to Distribute: 240 months 

Count 2- Poss. of a Firearm in Furtherance (924(c)): 60 months 

Count 3- Felon in Possession of a Firearm (922(g)): 360 months 

Count 1 and 3 and to be served concurrently while count 3 is to be 

served consecutively for a total of 420 months.

A direct appeal of this initial sentence was not taken. However, 

through!, counsel, a timely filed 2255 was filed in the district court 

to address the 924(e)/A.C.C.A enhancement that was placed on the 

922(g)- Felon in Poss. of a Firearm,Count 3, that had the "controlling"

360-month term attached to it. (See 2255 Dkt._[_, Case No . :Llb -CV ~UO(i 7)

In his motion, Mr. Cash argued that one of his 3 prior offenses,, 

did not qualify as a "serious drug offense" under 924(e) because it 

did not break the 10-year threshold required. The Government responded



and agreed with Mr. Cash that he was initially found to qualify •

for AGGA/924(e) enhancements and thau it was erroneous. (See Gov. 
Response, Case no . : C'Yr CO-€X>) | 7-^^bkt. j-6 , pg._J__).

Audicionaliy, the.Government introduced tne concept that there 

were clerical/technical errors in the initial sentencing scheme as 

well. Specifically, the Government claimed that the sentencing 

court mistakenly placed the 360-month term to Cash's count 3, 

the 9221g)~- Felon in Poss. of a Firearm 

024(c)- Count 2 and that the sentencing court intended such

Strangely, in justifying this, the Government also claimed that 

Mr. Cash was never found to be an Armed Career Criminal/924(e) but

sentence instead of the

yet requested a resentencing hearing to address the sentencing issue 

to see if other charges would qualify Cash for 924(e) Classification 

after Cash correctly pointed out the fact that one of tire three 

'prior offenses used did riot qualify.

Nevertheless, before the district court issued an order on the 

the Supreme Court issued its decision in Mathis v. U.S., 136 

S. Ct. 2243 (2016) which shed light on the use of the Modified 

Categorical Approach ("MCA'*-) in determining whether a prior offense 

qualifies for enhancements. This decision was not "new law" and 

only reinforced the principles outlined in Descamps v.

U. S. 234 (2013) that involved the use of the "MCA*/. Mr. Cash 

sought leave -chat was granted- to. suppiementhis 2253 with a challenge 

to the improper use of tne MCA in this case. (See 2233 Supplement 

Case No ■ ‘.£>-15 - , Dkt.^^).

The district court issued its order and adopted the Govermeat* s 

positions that Cash did not qualify for ACCA/924(e) enhancements 

and tnat the 360-month term was suppose to be-applied to Count 2

2235

U.S., 570



POINT ONE
MR.GASH'S " S ECOND-IN-TIME" 28 U.S.C. 2255 THAT WAS FILED

PURSUANT TO AN AMENDED JUDGMENT IS NOT SECOND OR SUCCESSIVE

AND THE "MAGWOOD" STANDARD APPLIES

Cash'needs' to demonstrate thatFor purposes -of tuis appeal 

the principles in MAGWOOD apply and that this 2255 is not ’’second

Mr.

or successive” and was erroneously dismissed by the district court. 

Mr. Cash must demonstrate that the sentencing modifications that 

resulted in the, amended "judgment created a "new sentence/iudgment"' 

and that any prior decision stating otherwise should be disregarded 

based on misinformation and ineffective assistance of counsel as

prior counsel failed to correctly point out the essential facts 

presented within this appeal. Mr. Cash was prejudiced.by prior 

counsel's failure to correctly argue the case as this Honorable 

Court would have found that the sentencing modifications did, in 

create a new sentence/judgment. In the alternative, even if

revisit the prior dicision that

Cash argues that

fact

this Court finds that it cannot

the modifications addressed clerical errors, Mr 

those types of errors require resentencing nonetheless.

THE HAGWOOL) STANDARD

In MAGWOOD V. PATTERSON, 561 U.S- 320 (2010), the Supreme Court

held: ''where there is a new judgment intervening between two

habeas petitions, an application challenging the resulting new judgment

is not second or successive at all."

However, in In Re Martin, 398 Fed. Appx. 328, 3,27 (10th. Cir.

2ol0) this Court held that an amended judgment to simply correct

clerical errors does not amount to a new judgment”'.



1. THE AMENDED JUDGMENT CREATED A HEW JUDGMENT

Cash s sentence wereHere, the sentence modifications made to-Mr. 

of a "constitutional" level and created a new .overall sentencing

plan -

ACCA/924(e)

The PSR recommended that Mr. Cash be sentenced as ACCA/924(e) 

and at sentencing, the Government requested the same. ACCA/924(e) 

only requires a minimum of 15 yeqr.s- (See 924(e)). Any term imposed

is discretionary after. "'Booker' 

sentence- Mr- Casn was given 3b0-months on his ACCA/924(e) 

enhanced 922(g) Count 3 after a variance was denied. This SuO-monhs 

falls.within the sentencing courts descretion and because the eour c

922(g) and 924(e)''

-which is an ACCA sentence- there.was no reason for Cash to believe 

that 360-months was not his 924(e) sentence regardless wnat the 

PSR recommends -

Regardless, Mr. Cash filed a 2255 to challenge the 924(e) 

ciassification/360~month sentence an<"> it was found that Mr Cash 

did not qualify for the enhancement because one of his 3 prior offenses 

do not qualify. This is a finding. The district court removed the 

enhancement after the challenge-

Mr. Cash argues that tnis alone amounts to 

he should have received a resentencing hearing like the thousands 

of defendants who successfully challenged ACCA/924(e) classification 

after Johnson issued. It is a disputed fact whether or not Cash 

initially found to qualify for 924(e) enhancements and an 

evidentiary hearing is needed to resolve the issue.

and is abeyond the ”15 years'

‘'Guideline

did announce that Mr. Cash was found to be

a new sentence and

was



AMENDED JUDGMENT. DID NOT "CORRECT CLERICAL ERRORS"

In U.S. V. Cash, 727 Fed. Appx. 542 (2018), this Honorable Court 

found that the amended judgment was designed to correct

clerical/technical errors. Examining the text, it is evident that 

this Honorable Court relied on the mistaken belief that the district 

court announced its intent to place the enhancement to Cash's 924(c)/ 

Count 2 in making the decision that the modifications were designed to 

correct clerical errors:

"instead, the district court corrected a technical mistake 
that it made at Cash's sentencing in 2012. Cash properly 
raised this error in his 2255 motion. See Fed.R.Crim.P.
35(a) 1991 Advisory Committee Notes.

Witn this opportunity to revisit Cash's sentence, the 
district court recognized UPON REVIEW OF THE SENTENCING
TRANSCRIPT THAT IT HAD INTENDED to impose a 360-month term
of imprisonment based on Cash's classification as a career 
offender under the Sentencing Guidelines. To.reflect its 
intended sentence, the district court applied the career 
offended enhancement to Count 2 and simultaneously reduced 
Cash's sentence on Count 3.

The effect of the district courts amended judgment was 
essentially a judgment nunc pro tunc to correct a technical 

, and not a full blown resentencing".

According to the text, this holding is based entirely on the 

mistaken belief that the sentencing court announced its intention 

to apply the "discretionary" 4B1.1 Guideline enhancement to Cash's 

924(c). This is error and Cash has been significantly prejudiced.

For this Honorable Court to reach this decision, prior counsel was 

ineffective for failing to present the case as follows:

Cash was actually ENTITLED to a resentencing hearing when the

error

Mr

district court:

1. Removed his ACCA/924(e) status after a finding, and;

2. Added 4B1.1 Career Offender Guideline enhancements to Cash's 924(c) 

that was not announced at his initial sentencing hearing;



It.should be noted that prior counsel only argued that the amended 

judgment"was a resentencing" rather than the effective argument that 

Mr. Cash was actually "entitled" to a resentencing due to the 

method in which the sentencing modifications were made.

2. RULE 35 CANNOT PROVIDE AUTHORITY FOR THESE TYPES OF MODIFICATIONS

This Honorable Court has consistently held that a district court 

does not nave authority to use Rule 35 to have a "second bite at the 

sentencing apple". (See U.S. V. Hendrix, 630 Fed. Appx. 816, (10th 

Cir. 2015). Here, 4B1.1 Career Offender enhancements are 

"discretionary" and according to this Honorable Court, "a district 

court may not invoke Fed.R.Crim.P. 35 to revisit sentencing decisions 

that are discretionary, not mandatory..." This Court also held:" a 

district court may notuse Rule 35 to re-open issues previously 

resolved at sentencing or to alter a sentence for substantive reasons 

after it has been verbally imposed. As this language suggests, this 

does not afford the court or the parties a second bite at the 

sentencing apple".

Here, the decision not to apply the 4B1.1 "Guideline" enhancement 

to Cash's 924(c)/Count 2, is a discretionary matter that cannot be 

disturbed via Rule 35 without a resentencing hearing 

3. THIS IS MR. CASH'S FIRST COLLATERAL ATTACK ON NEW SENTENCE

As argued within, the modifications made to Cash's sentence created 

. a "new sentence/judgment". This 2255 is the first collateral attack 

on the new sentence/judgment for Mr. Cash and the district court has 

jurisdiction to entertain the motion on the merits. This action should 

be remanded back to the district court with instructions to decide the 

actual merits of the motion under the "MAGW00D" standard.
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"4b1.1 CAREER OFFENDER ENHANCEMENT WAS ADDED 

TO MR. CASH'S 924(c)'

At sentencing, Mr. Gash was found to qualify for a 4B1.1 Career 

Offender enhancement. The sentencing court did not apply this

Instead, the

”bu-months" for Mr. Cash's 924(c)
discretionary enhancement to Cash's 924(c)-Count 2. 

court imposed the very, very, common 

witn absolutely no mention of applying the enhancement to the 924(c) 

Count and only applied it to Count 1, Possession with Intent to Dist.

Because 4B1.1 Career Offender enhancements are "Guideline” and 

tnus discretionary after "Booker", the district court was well within 

its authority to decline to apply the enhancement to the 924(c)/Count 

2 at Mr. Cash's sentencing.

After Mr. Cash successfully argued the 924(e)/ACCA enhancement and 

had the ACCA classification and the 360-month sentence removed from 

his 922(g)/Count 3, via his first 2255, the district court held that

at sentencing, a mistake was made and the 360-montn term was placed on 

the wrong charge and that it was suppose to be placed on Cash's 924(c)

that NOWHERE IN THE RECORD/SENTENCING-Count 2-. Mr. Cash argues

TRANSCRIPTS DOES THE SENTENCING COURT ANNOUNCE ANY INTENT TO PLACE THE

DISCRETIONARY ENHANCEMENT TO CASH'S 924(C)/COUNT 2. (See Sentencing

) THIS IS AN UNDISPUTED FACT.Transcripts Ex.

In other words, the district court added an enhancement to Mr. 

Cash's 924(c)/Count 2 via , an amended judgment that was not announced

at Cash's sentencing that denied Cash of any opportunity to present 

objections. These modifications deny basic due process and fundemantal 

fairness to Cash and should not be regarded as "correcting clerical 

errors”.
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November 2, 2021FOR THE TENTH CIRCUIT

Christopher M. Wolpert 
Clerk of Court

UNITED STATES OF AMERICA, .

Plaintiff - Appellee,

No. 21-7033
(D.C. Nos. 6:19-CV-00126-RAW & 

6:11 -CR-00057-RAW-1)
(E.D. Okla.)

v.

MICHAEL LYNN CASH,
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ORDER DENYING CERTIFICATE OF APPEALABILITY*

Before HOLMES, McHUGH, and MORITZ, Circuit Judges.

Michael Lynn Cash, proceeding pro se, seeks a,certificate of appealability (COA) 

to appeal from the district court’s order dismissing his 28 U.S.C. § 2255 motion because 

it was an unauthorized second or successive § 2255 motion. We deny a cOA.

I. Background

In 2012, Mr. Cash was convicted of possession with intent to distribute 

methamphetamine (Count 1), possession of a firearm in furtherance of a drug trafficking 

crime (Count 2); and being a felon ih possession of a firearm (Count'3). Tire probation 

office recommended a sentence of 360 months imprisonment. The district court,

* This order is not binding precedent except under the doctrines of law of the case, 
res judicata, and collateral estoppel. It may be cited, however, for its persuasive value . 
consistent with Fed. R. App. P. 32.1 and 10th Cir. R. 32.1..



however, sentenced Mr. Cash to 420 months in prison as follows: 240 months on 

Count 1 and 360 months on Count 3, to run concurrently; and 60 months on Count 2, to 

consecutively to the terms imposed on Counts 1 and 3. Mr. Cash did not object to his 

sentence and did not raise any sentencing challenges on direct appeal; he only challenged 

his convictions. We affirmed the district court’s judgment.

In 2015. Mr. Cash filed a § 2255 motion, asserting that he received ineffective 

assistance from his trial counsel and that the district court erred when it enhanced his 

sentence on Count 3 pursuant to the Armed Career Criminal Act (ACCA) because his 

predicate convictions did not support that enhancement. In response, the government 

agreed that Mr. Cash did not meet the requirements for an ACCA enhancement and that 

the district court should not have imposed a 360-month sentence on Count 3. But the 

government argued that the district court should have sentenced him to a total of 

360 months’ imprisonment because he was eligible for a career offender enhancement on

run

Count 2 under the Sentencing Guidelines.

The district court granted in part and denied in part the § 2255 motion. The 

district court agreed with the parties that Mr. Cash was not eligible for the ACCA 

enhancement on Count 3 because he did not have three prior qualifying convictions. The 

court noted that it had only cited to the Sentencing Guidelines in finding Mr. Cash 

eligible for a sentencing enhancement and the court concluded that it should have 

imposed a 360-month sentence. It therefore directed that the judgment be amended to 

impose a 360-month sentence as follows: 240 months on Count 1 (no change from initial 

judgment) and 120 months on Count 3 (decreased from initial judgment) to run

2



concurrently; and 120 months on Count 2 (increased from initial judgment), to run 

consecutively to the terms imposed on Counts 1 and 3. The district court denied the 

remainder of the § 2255 motion and Mr. Cash appealed.

We granted a COA to address whether the district court’s amended judgment was 

a resentencing requiring the court to consider recent case law or was a correction of a 

technical error. We held that “[t]he effect of the district court’s amended judgment was 

essentially a judgment nunc pro tunc to correct a technical error, and not a full-blown 

resentencing,” and we affirmed the district court’s ruling on the § 2255 motion. United

States v. Cash, 727 F. App’x 542, 546-47 (10th Cir. 2018). We explained:

[T]he district court recognized upon review of the sentencing transcript that 
it had intended to impose a 360-month term of imprisonment based on 
Gash’s classification as a career offender under the Sentencing Guidelines. 
To reflect its intended sentence, the district court applied the career 
offender enhancement to Count 2, and simultaneously reduced Cash’s 
sentence on Count 3.

Id. at 546.

In 2019, Mr. Cash filed another § 2255 motion. He argued that (!) he was entitled 

to a resentencing like other defendants who successfully had their ACCA enhancements 

removed; (2) removing the ACCA enhancement and adding a career offender 

enhancement under the Sentencing Guidelines involved a substantive and significant 

modification; and (3) counsel was ineffective for failing to make the correct argument in 

seeking a COA to appeal the denial of his fust § 2255. Although he recognized that he

1 We declined to grant a COA on Mr. Cash’s claim that he received ineffective 
assistance of counsel.

3



was filing a “second in time” § 2255 motion, Supp. R. at 43, he asserted that his motion 

not second or successive under Magwood v. Patterson, 561 U.S. 320 (2010), because 

the district court “changed [his] sentence and entered an amended judgment following a 

partially successful §2255 motion,” Supp. R. at 44. In Magwood, the Supreme Court 

held that “where . . . there is a new judgment intervening between the two habeas 

petitions, an application challenging the resulting new judgment is not ‘second or 

successive’ at all.” Magwood, 561 U.S. at 341-42 (citation and internal quotation marks

was

omitted).

The district court concluded, however, that the amended judgment did not 

constitute a new judgment for purposes of Magwood. Because Mr. Cash filed a second 

§ 2255 motion without authorization from this court, the district court dismissed it for 

lack of jurisdiction. He now seeks a COA to appeal from that procedural ruling.

II. Discussion

' To appeal the district court’s dismissal of his § 2255 motion as second or 

successive and unauthorized, Mr. Cash must obtain a COA. See Unitea States v. Harper, 

545 F.3d 1230, 1233 (10th Cir. 2008). To obtain a COA where, as here, a district court 

has dismissed a filing on procedural grounds, the movant must snow both “that jurists of 

reason would find it debatable whether the petition states a valid claim'of the denial of a 

constitutional right and that jurists of reason would find it debatable whether the district 

court was correct in its procedural ruling.” Slack v. McDaniel, 529 U.S, 473, 484 (2000). 

We need not address the constitutional question if we conclude that reasonable jurists 

would not debate the district court’s resolution of the procedural one. Id. at 485.

4



A prisoner may not file a second or successive § 2255 motion unless he first 

obtains an order from the circuit court authorizing the district court to consider the 

motion. 28 U.S.C. § 2255(h); id. § 2244(b)(3)(A). Absent such authorization, a district 

court lacks jurisdiction to address the merits of a second or successive § 2255 motion.

In re Cline, 531 F.3d 1249, 1251 (10th Cir. 2008) (per curiam).

In Mr. Cash’s appeal from the denial of his first § 2255, we determined that the

intended to correct a technical error and did notdistrict court’s amended judgment was 

constitute a resentencing. In our decision in In re Martin, 398 F. App’x 326, 327 

(10th Cir. 2010), we distinguished the circumstances in Magwood—'where “the state trial 

court held new sentencing proceedings and then entered a new judgment at the

conclusion of those proceedings”—from the case at bar where “there were no new 

proceedings resulting in a new judgment” and “the amended judgment merely corrected a 

clerical error:” Relying on our decision in Mr. Cash’s earlier appeal and our decision in 

Martin, the district court concluded that the amended judgment did not constitute a new 

judgment under Magwood because there were no new proceedings and the amended 

judgment was only a technical correction. Because Mr. Cash had not received 

authorization to file a second or successive § 2255 motion, the district court dismissed his 

second § 2255 motion for lack of jurisdiction. -

In his COA brief, Mr. Cash argues that the amended judgment did not correct 

clerical or technical errors, although he concedes that this court found to the contrary in 

his earlier appeal. He asserts that this court relied on a “mistaken belief’ about the 

sentencing proceedings, this error significantly prejudiced him, and prior counsel was

Af
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ineffective for failing to properly present the ease. Aplt. COA Br. at 9. He continues to

assert that the modifications that were made to his sentence created a new judgment and

therefore the. district court has jurisdiction to entertain his second-in-time § 2255 motion 

because it is his first collateral attack on his new judgment.

Mr. Cash sought rehearing of our decision on his earlier appeal, but we denied his 

motion. He did not file a petition for a writ of certiorari with the Supreme Court. But he 

now suggests that we should disregard our prior decision because it was “based on 

misinformation and ineffective assistance of counsel.” Id. at 6. He cites no authority that

would permit us to do so. He also suggests in the alternative that “if this Court finds that 

it cannot revisit the prior decision that the modifications addressed clerical errors,

Mr. Cash argues that those types of errors require resentencing nonetheless,” Id.

Mr. Cash has not provided any authority that would permit him to raise a claim of 

sentencing error in a second § 2255 motion without first receiving authorization from this

court.

Ill. Conclusion

Mr. Cash has failed to show that reasonable jurists would debate the correctness of 

the district court’s procedural ruling to dismiss his second § 2255 motion for lack of 

jurisdiction as an unauthorized second or successive § 2255 motion, Accordingly, we .

deny a COA and dismiss this matter.

Entered for the Court

7
CHRISTOPHER M'. WOLPERT, Clerk
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Plaintiff - Appellee,
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(E.D. Okla.)

v.

MICHAEL LYNN CASH,

Defendant - Appellant.

ORDER

Before HOLMES, McHUGH, and MORITZ, Circuit Judges.

Appellant’s petition for rehearing is denied.

The petition for rehearing en banc was transmitted to all of the judges of the court 

who are in regular active service. As no member of the panel and no judge in regular 

active service on the court requested that the court be polled, that petition also is denied. 

Appellant’s motion to clarify is denied as moot.

Entered for the Court

CHRISTOPHER M. WOLPERT, Clerk
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UNITED STATES COURT OF APPEALS 
FOR THE TENTH CIRCUIT

Case No.

Petitioner - Appellant,

v.

Appellant’s Combined Opening 
Brief and Application for a 
Certificate of Appealability

Respondent - Appellee. ,

INSTRUCTIONS TO LITIGANTS PROCEEDING WITHOUT COUNSEL

The court will accept a completed copy of this form as a combined opening brief and 
application for a certificate of appealability. You may attach additional pages as needed. In the 
alternative, you may prepare your own combined opening brief and application for a certificate 
of appealability.

Your combined opening brief and application for a certificate of appealability must include 
all the arguments you intend to make on appeal. Citations to legal authorities (cases, statutes, 
etc 4 are encouraged but not required. The purpose of an appeal is to determine if the district 
court erred in its decision-making based on the arguments, pleadings, and evidence that were 
submitted to that court. This court generally does not consider new evidence and will base its 
decision on the existing district court record. Because you are proceeding without an 
attorney, the record of proceedings from the district court has been or will be prepared 
from the district court where your case was heard. You are not required to attach district 
court documents to your combined opening brief and application for a certificate of 
appealability.

If the district court did not issue an order granting a certificate of appealability on an issue or 
issues you wish to raise with this court on appeal, you must show you are entitled to a certificate 
ofappealability. To do so, you must make a “substantial showing of the denial of a 
constitutional right.” Miller-El v. Cockrell. 537 U.S. 322, 336 (2003). This generally requires a 
“showing that reasonable jurists could debate whether ... the petition should have been resolved 
in a different manner or that the issues presented were adequate to deserve encouragement to 
proceed further.” 28 U.S.C. § 2253(c); Slack v. McDaniel. 529 U.S. 473, 484 (2000).
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10. Did you appeal the result of any action taken on your federal motion? (Use extra 
pages to reflect additional motions if necessary.)

Appeal No.NO ( ) YES£x)(1) First Motion:

Appeal No.NO ( ) YES( )(2) Second Motion:

Appeal No.NO ( ) YES ( )(3) Third Motion:

11. If you did not appeal from the adverse action on any motion, explain briefly why
you did not.

n/a

12. State concisely every ground on which you now claim that you are being held 
unlawfully. Summarize briefly the facts supporting each ground.

See Memorandum of Law PleaseGround One:

Supporting FACTS (tell your story briefw without citing cases or law):

See Memorandum \)f Law Please

YES ( ) NO kx)Was this claim raised in a prior motion?
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