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No. 20-50284 

Summary Calendar

Linda Baldwin, 4
Plaintiff—Appellant,

»versus

Office of Injured Employee Counsel, ii

Defendant—Appellee.

/
/

Appeal from the United States District Court 
for the Western District of Texas USDC 
No. l:19-CV-454

/

Before Higginbotham, Jones, and Costa, Circuit Judges. 
Per Curiam;*

Linda Baldwin suffered an injury in 2006 while employed by 

Extended Stay America as a housekeeping attendant. She applied for 
workers* compensation benefits and sought assistance in March 2008 from 

the Office of Injured Employee Counsel (OIEC) Ombudsman Program, a 

state program

T
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s.* Pursuant to 5th Circuit Rule 47.5, the court nas determined that this opinion 
should not be published and is not precedent except under the limited circumstances set 
forth in 5th Circuit Rule 47.5.4.
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that provides assistance to unrepresented injured employees seeking workers' 
compensation,1 In 2012 and 2016, Baldwin participated in contested case 

bearings before the Texas Department of Insurance Division of Workers’ 
Compensation (DWC). The DWC denied her request for workers’ 
compensation benefits, concluding that she did not sustain a compensable 

injury. It further determined that her employer's insurance carrier, Zurich 

American Insurance Company, was not liable for any workers’ compensation 

benefits because Baldwin had failed to timely notify her employer of her 
injury or timely file a DWC claim.2

Baldwin filed suit against tire OIEC, asserting claims under 42 U.S.C.
§ 1983, Tide II of the Americans with Disabilities Act,3 and the Texas Tort 
Claims Act4 The district court dismissed Baldwin’s claims for lack of 

subject-matter jurisdiction pursuant to Federal Rule of Civil Procedure 

12(b)(1), concluding that her claims were barred by sovereign immunity. 
Baldwin now appeals.
We review a district court’s dismissal for lack of subject-matter jurisdiction 

de novo.3 Dismissal on this basis is appropriate if the claims asserted are 

barred by a state’s sovereign immunity.6

It is undisputed that Baldwin brings her suit against a state agency, the

1

1 t

* 1
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i

's1

t
I See Tex. Labor Code Ann, § 404,151(b).
3 See Id §§409.001-004. 
s 42 U.S.C. § 12131 efseq,
4Tex. Civ. Free. &Rem. Code Ann. § 101.021.
3Meyers ex rel, Benzing v. Texas, 4I0F.3d236, 240 (5th Cir. 2005).
6 Id
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OIEC.7 “Federal courts are without jurisdiction oyer suits against... a state

No. 20-50284

. unless that state has waived its sovereign immunity or Congressagency.
has clearly abrogated it.”8 After careful review of the briefs and the record, 
we agree with the district court that Baldwin fails to plead facts indicating 

that Texas’s sovereign immunity from suit has been either waived or 
abrogated. Sovereign immunity, therefore, bars her claims, and she cannot
establish federal jurisdiction over them.

•:

7 See Tex, Labor Code Ann, § 404.002.

2
1 Moore v. La Bd of Elementary and Secondary Educ,, 743 F,3d 959, 963 (5th Cir, 

2014); see also U.S. CONST, amend, XI.

3
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finitefc States Court of Appeals! 

for tfje tfiitt) Circuit

No, 20-50284

{

Linda Baldwin,

Plaintiff—Appellant,

versus

Office of Injured Employee Counsel,

Defendant—Appellee.
-]

Appeal from the United States District Court 
for the Western District of Texas 

USDCNo. l:19-CV-454
i

ON PETITION FOR REHEARING EN BANC

Before Higginbotham, Jones, and Costa, Circuit Judges.
Per Curiam:

Treating the petition for rehearing en banc as a petition for panel 
rehearing (5TH CiR. R. 35 I.O.P.), the petition for panel rehearing is 
DENIED. Because no member of the panel or judge in regular active 

service having requested that the court be polled on rehearing en banc (Fed. 
R. App. P. 35 and 5th Cir. R. 35), the petition for rehearing en banc is 

DENIED.
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IN THE UNITED $TA*i fcti x xuu i COURT
FOR THE WESTERN DISTRICT OF TEXAS , 

AUSTIN DIVISION

5LINDA BALDWIN,
5
5Plaintiff,
$
$V.
5

U8-CY-36-RPKENT SULLIVAN, i/i bis official capacity at tbt 5 
Commssiontr of l/te Texas Departmtat of Intonate, 5 
TEXAS DEPARTMENT OF INSURANCE, 5 
DIVISION OF WORKERS'
COMPENSATION; and OFFICE OF 
INJURED EMPLOYEE COUNSEL;

§

5
Defendants.

ORDER

Plaintiff Linda Baldwin ("Baldwin") filed bet Complaint on January 17,2018. (Dkt. I). On 

October 15,2018, the Court granted morions to dismiss filed by Defendants Kern Sullivan and

, At the time.Texas Department of Insurance Division of Workers' Compensation. (Dkt. 44)

Defendant Office oflnjured Employee Counsel ("OIEC")—the only remaining defendant—bad 

yet been served or otherwise appeared in this action. Accordingly, the Court issued an order to 

show cause for Plainriffs failure to timely effectuate sendee pursuant to Federal Ride of Civil 

Procedure 4(m). (Dkt 44, at 12). The Court further warned that failure to do so may resulr m

dismissal of this action against that defendant. {Id.).

Baldwin responded to the Court's show cause order on October 24, 2018. (Dkt, 46), 

she clarifies that she only intended to sue Kenr Sullivan in his official capacity; she never added the 

OIEC as a defendant, and including it was a “clerical error,” [Id. at 1-2, 3). Baldwin explains that 

including the OIEC was only a reference to Sullivan’s job description. [Id at 1-2). Thus, she asks the 

Court to correct the clerical mistake pursuant to Fedeml Rule of Civil Procedure 60(a) ("The 

may correct a clerical mistake or a mistake arising from oversight or omission whenever one is

nor

i'

court

20-50284.444



t '

“—Case 1:19-cv-00454-Ep"Document 24-1 Filed 08/05/19 Page 3 of 3 
Case l:19-cv-00454-RP Document 3-1 Filed 05/09/19 Page 3 of 40

Case l:18-cv-0Q036-RP Document 47 Filed 10/25/18 Page 2 of 2
i
I app6

found in a judgment, order, or other part of the record.")- Based on this explanation, the Court 

construes Baldwin's response as a notice of voluntary dismissal against the OIEC under Federal 

Rule of Civil Procedure 41 (a)(l)(A)C0- The OIEC lias not been served, nor has it served an

or a motion for summary judgment.

Accordingly, the Court ORDERS that all claims brought by Baldwin against Defendant

OIEC in this action be DISMISSED without prejudice. JWPED. R.ClV, P. 41(a)(l)(A)(i).

IT IS FURTHER ORDERED that this case is CLOSED; all open motions are 

DENIED AS MOOT.

SIGNED on October 25,2018.

answer

ROBERT PITMAN
UNITED STATES DISTRICT JUDGE

20-50284.445

i«n
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IN THE UNITED STATES DISTRICT COURT 
FOR THE WESTERN DISTRICT OF TEXAS 

AUSTIN DIVISION :
i

5UNDABAUDWIN, so
CM 5Plaintiff;o
to 5 hl9-CV454-RP5V.a 5o

$OFFICE OF INJURED EMPLOYEE 
COUNSEL,I 5LL 58 §Defendant.co

Q

ORDER

Before the Court is Plaintiff Linda Baldwin’s (’’Baldwin') Motion to Vacate Order and 

Motion to Reopen. (Dkt 38). Defendant Office of Injured Employee Counsel's ("OIEC”) did 

respond. On February 18,2020, the Court granted OIECs motion to dismiss Baldwin’s second 

amended complaint, (Mot., Dkt. 27; Order, Dkt 34), and entered final judgment against Baldwin the 

following day, (Dkt 35). In its Order granting the motion to dismiss, the Court also ordered 

Baldwin to show cause ’Vhy she should not be barred from filing any further cases in federal court 

without obtaining prior approval from a federal district or magistrate judge no later than 14 days 

from the date of her receipt of this Order.” (Dkt 34). Baldwin received that Order on February 24,

2020. (Cert Mail Receipt, Dkt, 37). Her motion, filed March 4,2020, asserts that it is also a response 

to the order to show cause. (Dkt. 38 at 1).

After considering the record—including this and related cases’ procedural histories and 

Baldwin’s individual history as a litigant—as well as the facts and the relevant law, the Court denies 

Baldwin’s motion and bars her from filing in this Court without obtaining prior approval from a 

federal district or magistrate judge.

Baldwin states that she seeks relief under Federal Rule of Civil Procedure 60(a), which

-----gc>Ycrti!'corrcctions‘baScd'orr<‘clericai'mi*takc[s]''-or"mi5take[9]arifling£rom'Oyenight-or-----------

20-50284.652
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omission," (Stt Mot, Dfct 38, at 1,13), But the omissions Baldwin aUeges do not fell within the 

ambit of Rule 60(a), (J’wMot,, Dkt 38, at 7-13). ttc alleged omissions of clerical error*—many of 

which are actually aigumcnts that the Court incorrectly ruled against Baldwin-—arc on the whole 

illusory. Consequently, none have "cause[d] the judgment to inaccurately reflect the results of the 

court’a adjudication," which could justify an amended judgment under Rule 6Q(a). Ritvru v, PNS 

Sam, Ins., 647 F.3d 188,191 (5th Cir. 2011). Rule 60(b) allows for only "a specific and very limited 

type of relief; when "the judgment simply has not accurately reflected the way in which the rights 

and obligations of flic parties have in fact been adjudicated." Id at 192 (quoting In n Tronsttxas Gw 

Corp„ 303 F.3d 571,581 (5th Cir. 2002); In nPriffkmp Corp., 781 F.2d 324,327 (2d Cir. 1986)). 

“Clerical mistakes, inaccuracies of transcription, inadvertent omissions, and errors in mathematical 

calculation are within Rule 60(a)s scope; missteps Involving substantive legal reasoning are not," U 

at 194. Baldwin therefore cannot obtain this form of relief,

Nor can Baldwin obtain a more general idief of reconsideration or vacating the final 

judgment Tp the exrent that this is the form of relief she requests, “the Federal Rules of Gvil 

Procedure do not recognize a genera] motion for reconsideration.” St. PatilMmwy Iju, Co, v, Pair 

Grounds Gap., 123 F.3d 336,339 (5th Cir. 1997). A motion made under Rule 59(e)—that b, 

rc^icctmg a rev? triri cje for flic court to alter or ahtecd & judgment—“is nci the proper vchirie for ■ 

rehashing evidence, legal theories, or arguments that could have been offered or raised before the 

entry of judgment" Ttmpktv. HydroCbm Ins, 367 F.3d 473,479 (5th Cir. 2004). Instead, it serves 

"the narrow purpose of allowing a party to correct manifest errors of law or feet or to present newly 

discovered evidence." Id. (quoting Wairman v, Inf!Peprr Co., 875 F.2d 468,473 (5th Cir. 1989)). 

Courts must consider the tension between "the need to bring litigation to an end" and “the need to 

render just decisions on the basis of all the facts." Id. The Fifth Circuit has cautioned that
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sidetation of alodgment after to entry » »"[ejecon 

sparingly.” Id Baldwin's claims in this case at the *e 

.The reasoning
*ae is no meaningful difference between 

ted OIEC’s motion to dismiss and bet claims

in ti«Corntis Order, (Dkt 34) appUcswitbeqoal fotcchctc

"newly discovered evidence.

Here,
imsM she describes them now

Baldwin’s motion docs not pre*^
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"manifest errors of law or fact” or 

not m« m« high threehoW necessary

Additionally, the Court concludes
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to vacate the judgment

that Baldwin has n

il
S ot shown adequate cause “why she

ithout obtaining prior approval 

Court has repeatedly and expressly
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(W at 11). As the Court previously stated
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lead to sanctions ot a ptefiling injunction.

Baldwin can show cause otherwise, an
Accordingly, IT IS ORDERED that

Reopen, (Dkt 38), is DENIED.
IT IS FURTHER ORDERED that Baldwin U 

iug cases, or cct.ernls* ^dating litigation in tire Western

anything further in this case except, if she chooses
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rr IS FINALLY ORDERED chat the Clerk'? unicc mail a copy of this Order to Baldwin 

via certified mail at her provided address; 3629 Ccdaitown Street, Lm Vegas, NV 89129.

o
SIGNED on March 24,2020.CNo

£
CO
T“
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i

Cj2fSt^-----o ;

siz robbrt pitman
united states district judge&
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13-xn281CAUSE NO. D-l-GN-

$ W THE DISTRICT COURTUNDA BALDWIN,
S

Plaintiff, ••vStSSS§
§
§ T IAVE5 COUNTY, TEXA4^r*vvs. nfflO* 0s$ Wl

ZURICH AMERICAN INSURANCE 
COMPANY, icitt§

§
§ 261* JUDiaALDISTRICrDefendant

ORDER GRANTING DEFENDANTS MOTION FOR PARTIAL SUMMARY 
JUDGMENT ON THE AFFIRMATIVE DEFENSE OF RES IUPICATA

CAME ON for consideration Defendant Zurich American Insurance Company's

Motion for Partial Summary Judgment on the Affirm stive Defense of Res Judicata. The 

Court having considered such matters; evidence prese tied; the documents, pleading* and 

motions on file with the Court in Linda Baldwin V. Z trick American Insurance Company, 

Cause No. D-l-GN-12-003139 in the District Com t of Travis County, Texas, 353rd

Judicial District and Plaintiffs response, evidence, ai d arguments in opposition, if any, 

enters die following order

It is ORDERED, ADJUDGE? AND DECREE! t that Defendant Zurich American

Insurance Company's Motion for Partial Summary Judg nent on the Affirmative Defense of 

Res Judicata should be, and hereby Is, GRANTED as to all claim* except for the appeal cf 

Ms. Baldwin's worker's compensation claims from fit; Texas Department of Insurance,

Order.Division of Workers Compensation, 

SIGNED this /"/ day of (

remains> •

2013.'

3£ID]

NtfM502B4,425Order
PDcyttP/woxawccii193
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APPROVED AS ONLY:

\

8312 Fathom Circle, #901 
Austin, Text* 78750 
Pro St Plaintiff

AFPR

State Bar No.: 24001235 
Van ossjoaer k. Buchanan LLP 
9600 Great Hflle Trail Suite 300 West 
Austin, Texas 78759 
Telephone: 512325.2500 
Facsimile: 51Z225.2801 
Email: Wancy^vbllp^om

Attorney for Dtfondemt Zurich Arntnoot JnsurwnaComjxn y
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