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QUESTIONS PRESENTED

(1) The Congress recognized, during passage of the
1986 FERSA, that a Thrift Savings Plan (TSP) account
that has a zero balance is not subject to court orders
under the terms of the legislation that specifically di-
rected that accounts that are at a zero balance, the
courts have no jurisdiction. Comparing the facts with
the legal requirements under regulations prescribed
by the Thrift Savings Plan (TSP) that makes it un-
lawful for the court to acquire jurisdiction for a
“closed account” 5 CFR § 1653.2(b)(1). The question
presented is as follows: Whether the state court’s 09-
14-2006 TSP final judgment divorce decree violated
The Federal Employees’ Retirement System Act of
1986 (FERSA), Public Law 99-335, 100 Stat. 514 and 5
CFR § 1653.2(b)(1)?

(2) When the parties divorced in 2006 and their prop-
erty was divided, petitioner was not an employee but a
separated non-employee who had previously resigned
at the age of 40 and there was no property to divide.
Due to Petitioner resignation, he was ineligible for the
FERS immediate annuity and FERS annuity supple-
ment at the time of divorce and thereafter. Separately
and unpredictably, Petitioner years later, was hired
post-divorce in an entirely different job and different
job classification with the BOP, while a resident of a
different state. The family court ordered 12 years later,
petitioner’s future nonmarital separate property to in-
demnify respondent for the amount of that reduction
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QUESTIONS PRESENTED - Continued

from the previous 2006 divorce decree. The question
presented is as follows: Whether the state court’s 09-
14-2006 final judgment divorce decree violated 5 U.S.C.
§ 8412’s jurisdiction, and whether 5§ U.S.C. § 8421 was
also prohibited and unconstitutional under the su-
premacy clause at the time of the 09-14-2006 final
_judgment. (See The Retirement System Act of 1986)?

(3) Under the U.S. Constitution, due process, a trial
court’s final judgment takes effect from the day it is
actually rendered by the trial court or after weeks or
months when it is formally written, signed, and en-
tered by the trial judge? Does the effects of an entry of
a final judgment entered weeks or months thereafter,
prejudice the petitioner? In other words, the proper
credit of days doesn’t vest until they are actually for-
mally written, signed, and entered by the judge. The
question presented is as follows: Does the court’s “lapse
of time” for petitioner’s rights to receive proper credit
of days from the date the decision was rendered violate
petitioner’s due process rights? The final judgment
“start date” should be the date the final judgment was
rendered, not the date signed by the judge.

(4) The State of California, County of Santa Barbara,
Judge Timothy Staffel, Judge Jed Beebe, and Attorney
Roger Hubbard is being sued for violations of the
Federal Employees’ Retirement Systems Act of 1986 -
(“FERSA”), Pub. L. No. 99-335, 100 Stat. 514, § 1653.2(b)(1)
for the lack of jurisdiction for a zero balance and a
closed account under 5 CFR § 1653.2(b)(1). The question
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QUESTIONS PRESENTED - Continued

presented is as follows: Whether all defendants have
immunity and or judicial immunity under 42 US.C.

§ 19837

(6) Congress has provided that the federal employee
retirement benefits shall be paid to another person
only if expressly provided for in any court decree of
divorce, annulment, or legal separation. 5§ U.S.C.
§ 8467(a)(1). The 09-14-2006 final judgment did not in-
clude the FERS annuity supplement because it did not
exist at the time of the 09-14-2006 final judgment, be-
cause the petitioner had previously resigned, and was
not an employee. The apportionment of the annuity
supplement was not incident to any court decree of di-
vorce, annulment, or legal separation. The question
presented is as follows: Does the Office of Personnel
Management (OPM) apportionment of Annuity Sup-
plements absent an express court order incident to di-
vorce requiring such apportionment inconsistent with
i Sections 8421 and 8467. Does the court and OPM fail-
ure to follow Sections 8421 and 8467 constitutes an ac-
tion that is arbitrary, capricious, and contrary to law in

violation of 5§ US.C. § 706(2)(A)?

| (6) Congress has provided a retiree the federal em-
ployee retirement benefit, upon retirement. § 838.236

touch their pension?

Court orders barring payment of annuities. The ques-
-tion presented is as follows: Whether the State court
can order a federal employee, to not retire and not




v

PARTIES TO THE PROCEEDING

Petitioner Jesse Plasola was the petitioner/plain-
tiff in the district court proceedings and appellant in
the Court of appeals proceedings. Defendants, State of
California, Judge Timothy Staffel, Judge Jed Beebe,
and Attorney Roger Hubbard were the defendants in
the district Court proceedings and appellees/defend-

ants in the court of appeals proceedings.

Jesse Plasola, Petitioner/Petitioner Pro Se
P.O. Box 51543
Oxnard, CA 93031

Roger Hubbard, Attorney
426 Barcellus Ave., Ste. 303
Santa Maria, CA 93454

State of California

Ronald Reagan Building

300 South Spring Street, Suite 1702
Los Angeles, CA 90013

Jed Beebe, Judge

Timothy Staffel, Judge

Superior Court of Santa Barbara County
312-C East Cook St.

Santa Maria, CA 93454

California 2nd District
Court of Appeals

200 East Santa Clara Street

Ventura, CA 93001



v

PARTIES TO THE PROCEEDING - Continued

California Supreme Court
450 McAlister Street
San Francisco, CA 94101

United States District Court

for the Central District of California
225 East Temple Street, Room 180
Los Angeles, CA 90012

United States Court of Appeals
for the Ninth Circuit

P.O. Box 193939

San Francisco, CA 94119-3939

RELATED CASES

e  Plasola v. California, No. CV 19-5592 JAK (PVC),
U.S. District Court for the Central District of Cal-
ifornia, Judgment entered July 20, 2020

e  Plasola v. California, 848 Fed. Appx. 729, United
States Court of Appeals for the Ninth Circuit, May
18, 2021, submitted May 25, 2021, Filed

e Plasola v. California, 848 Fed. Appx. 729, United
States Court of Appeals for the Ninth Circuit, May
18, 2021, submitted August 25, 2021, Filed




vi

TABLE OF CONTENTS

Page
QUESTIONS PRESENTED ........cocrviviiiiinininnnn. i
PARTIES TO THE PROCEEDING........ccccvvuvunnes iv
RELATED CASES ..ottt v
TABLE OF CONTENTS .......cooviiiiiiiciniirreeiiiene vi
TABLE OF AUTHORITIES.........ccocoiiiiiiiiinninnnn, viii
PETITION FOR A WRIT OF CERTIORARI ....... 1
OPINIONS BELOW....oveeiiiiiiieiiiiiiiiie e, 1
JURISDICTION.....cottiiiieieieeiiiiieeiiieccnee e 1

STATUTES AND CONSTITUTIONAL PROVI-
SIONS INVOLVED.....cccoiiiiiiiiriceiceiiceee e 1
STATEMENT OF THE CASE.......c..occevimmmieinnnnnns 2
A. Statutory Framework..........cc.ocoeeiinnnnnnin. 3
B. Proceedings Below.......ccoeuvviiiiiiiiciinieniiian, 10

REASONS FOR GRANTING THE PETITION ... 14

I. This Court’s decision in City of New York
v. FCC, 486 U.S. 57 (1988) ..cooevvivrierninienn 17

A. Congress and regulation law have re-
stricted jurisdiction on a TSP zero
balance account and TSP closed ac-

COUDD oot eeeieer it ieeriresenassaesesaeaes 20
CONCLUSION. ..ottt e nn e ene 24
APPENDIX

United States Court of Appeals for the Ninth
Circuit, Memorandum, May 25, 2021.............. App. 1



vil

TABLE OF CONTENTS — Continued
Page

United States District Court for the Central
District of California, Report and Recommen-
dation, January 2, 2020 .........ccooieeeriiriiriininnnen. App. 4

United States District Court for the Central
District of California, Order, February 11,
2020 oo App. 24

United States District Court for the Central
District of California, Judgment, February 11,
2020 e e App. 26

United States Court of Appeals for the Ninth
Circuit, Order Denying Petition for Rehear-
ing, August 25, 2021.........cccoevivvreeieenrrireennnnns App. 27




viii

TABLE OF AUTHORITIES

CASES

Brown v. Hotel Employees, 468 U.S. 491 (1984) ........ 20
City of New York v. FCC, 486 U.S. 57 (1988)....17, 18, 19
Faris v. Long, 2008 WL 612938 (E.D.Tenn. Mar.

4, 2008) .oeieeeiieeieeeeerre e e e re b s 5
Hightower v. Kirksey, 157 F.3d 528 (7th Cir.

TO98) .ttt e e e e e e e e e 5
Hisquierdo v. Hisquierdo, 439 U.S. 572, 99 S.Ct.

802,59 L.LEd.2d 1 (1979) ....ciieiireecrceereerercrecieeans 5
McCay v. Brown, 106 F.3d 1577 (Fed. Cir. 1997) ......... 7
OPM v. Richmond, 496 U.S. 414 (1990) .....ccccevvvereeeenen 7
Plasola v. California, 848 F. App’x 729 (9th Cir.

2021 i st a e s 1
Rhode Island v. Massachusetts, 37 U.S. 657

(1838) ceeevueeiieeeeeerireereeeeereeeerresessssseesssseeesrasseneennarenes 5
Rosenberg v. Peake, 296 F. App’x 53 (Fed. Cir.

2008) oo e e e e e eaeba e e ee s ee e nanaees 7
Sessions v. Dimaya, 584 U.S. ____ (2018) ......cceceuneeeeen. 15
Steel Co. v. Citizens for a Better Env’t, 523 U.S.

83 (1998) ..ottt e e eaeeene 6

Wissner v. Wissner, 338 U.S. 655, 70 S.Ct. 398, 94
L.Ed. 424 (1950) ..o iieiieeeveeeeeeriieeeriivieeeeeennaes 4



ix

TABLE OF AUTHORITIES — Continued

Page

CONSTITUTION, STATUTES, REGULATIONS AND RULES
US. Const. Art. 1,8 9, ¢l. T oorvereeeeeceeeeeeeeeee, 7
US. Const. Art. VI, cl. 2 ..o, passim
S US.C. §TOOB(2)A).uiiiiiieieiieeeiieeeeeere e eeree e sere e e 24
SUSC. §8412..ueeeeieeiiiiieriiveeeeeeeeeesiinrrrenee e passim
SUS.C. §8413...cciiriieieeiirienireenerreesrreeesvaee e 2,10
SUSC §8421 ... 2,14, 24
SUS.C. §8424(d).ccccnereccrieereeeeeee e 5
SUS.C. §8437(Z) ueieieriieiriiienieeeeiiiesrreeseivraeesseaee e 4
S US.C. §846T ettt et 24
SUSC. §8AT2 ..ottt 4
S5 US.C. § BATADNE) eveeeriereereeeeerereere e 4
2B US.C.§ 1257 et ene e 1
S5 CFR § 838.122.......cooeeieieeriereeee e 7,13
S CFR § 1631.34......ueiieeeeeeeeeeeeeere e 18
5 CFR § 1653.2(b)(1)cccciviiiciiiiiiniiiiiiiininiieeeineenennn passim
- CA Family Code § 760 ......ccocovvvrvreeeeieeeiceciinirreennen 2,12
CA Family Code § 771 ..o, 2,10
CA Family Code § 772 ....ccoveerieeerieeee e eeereenenians 10
Fed. R. Civ. P. 60(b)(4) ....eeeoveeniieeeeieiecieceieeens 15,16
Public Law 99-335, 100 Stat. 514................. 3,4,21,22




X

TABLE OF AUTHORITIES — Continued
Page
OTHER

CORPUS JURIS SECUNDUM 49 Judgments 1
£0 498, 8§ 18 oo 6



1

PETITION FOR A WRIT OF CERTIORARI

Jesse Plasola petitions for a writ of certiorari to
review the judgment of the State Court and United
States Court of Appeals for the Ninth Circuit in this
case.

&
v

OPINIONS BELOW

The Ninth Circuit’s opinion is reported at Plasola
v. California, 848 F. App’x 729 (9th Cir. 2021) and re-
produced at App. 1. The Ninth Circuit’s denial of peti-
tioner’s motion for reconsideration and rehearing en
banc is reproduced at App. 27.

&
v

JURISDICTION

The California Supreme Court issued a denial of
review in this matter on April 10, 2019. The United
States Court of Appeals, Ninth Circuit issued their
opinion on May 25, 2021 and Ninth Circuit rehearing
denial on August 25, 2021. This Court has jurisdiction
under 28 US.C. § 1257.

&
v

STATUTES AND CONSTITUTIONAL
PROVISIONS INVOLVED

This case does involve interpretation of statutory,
regulatory or constitutional provisions. Judgments
of court acting outside limits of constitutional and
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statutory provisions defining its subject matter juris-
diction are void.

&
v

STATEMENT OF THE CASE

This case concerns three types of federal benefits:
Thrift Savings Plan, Immediate retirement pay, and
annuity supplement benefits. Federal employees of the
federal government who have served the requisite
number of years may retire and receive an immediate
retirement pay and an annuity supplement, unless
you resign and are a separated non-employee. 5 CFR
1653.2(b)(1); 5 U.S.C. § 8412; 5 US.C. § 8413; 5 US.C.
§ 8421.

In the decision below, Petitioner’s FERS imme-
diate annuity and FERS annuity supplement arose
years after a divorce judgment had already taken
place between Petitioner and the former spouse, sepa-
rately, after Petitioner was hired on 03-01-2009 in new
post-divorce employment and new employment classi-
fication. The new law § 8412’s effective date was 03-
01-2009 (CA Family Code § 771 and § 760). The court
lacked the authority to apply its new interpretation
retroactively and future post-divorce nonmarital sepa-
rate property, either to indemnify for post-divorce
action in a 08-24-2018 QDRO. The state court reinter-
preted the statutory and regulatory provisions govern-
ing the FERS immediate annuity at the time of the
09-14-2006 final judgment.
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While recognizing that “domestic relations are
preeminently matters of state law,” and that Congress
“rarely intends to displace state authority in this area,”
the case before it presents one of those rare instances
where Congress has directly and specifically legislated
in the area of a zero balance account. Under Public
Law 99-335, 100 Stat. 514, plain and precise language,
state courts have not been granted the authority to
treat a zero balance account as community property
nor a closed account either 5§ CFR 1653.2(b)(1).

A. Statutory Framework

The Federal Employees’ Retirement System Act of
1986 (FERSA), Public Law 99-335, 100 Stat. 514. (TSP
participants may bring “[a] civil action . .. in the dis-
trict courts of the United States to recover benefits of
such participant . . ., to “enforce any right of such par-
ticipant” or beneficiary under such provisions, or to
“clarify” any such right to future benefits under such
provisions . .. ”). In 1986, Congress passed FERSA in
order to provide federal employees with many of the
retirement savings opportunities afforded by private
employers. Central to enactment of FERSA was the
creation of the TSP, which is administered by the Fed-
eral Retirement Thrift Investment Board (“FRTIB”).
The TSP is a statutorily created defined contribution
plan available to federal employees, just like the ubig-
uitous 401(k) plans available to employees in the pri-
vate sector. Every federal employee (as defined by
FERSA, § 8401) participates in the TSP. Congress’ best
of intentions for FERSA fell upon deaf ears and their
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initial concerns materialized when the State court re-
fused to follow Public Law 99-335, 100 Stat. 514.

Petitioner, was an employee of the Bureau of Pris-
ons, contributed a portion of his salary to the Thrift
Savings Plan under the Federal Employees’ Retire-
ment System. 5 U.S.C. § 8472. The money a federal em-
ployee contributes to his or her TSP is held in trust by
the Federal Retirement Thrift Investment Board. 5
US.C. § 8437(g). The Investment Board sets the poli-
cies for the investment and management of the TSP
and is authorized to issue regulations necessary to
carry out the TSP program 5 U.S.C. § 8474(b)5). If you
are separated from Federal service and no longer em-
ployed as a Federal civilian employee, the TSP 70 form
is used to request a full withdrawal from a Thrift Sav-
ings Plan due to employment ending for any reason.

There is ample support for the subject of distribu-
tion in a deferent case law however, it’s for the notion
that the distribution of federal benefits upon the death
of a decedent is exclusively governed by federal, not
state law. The Supreme Court of the United States has
held that when a soldier formally designated his par-
ents as beneficiaries under the procedures laid out by
the policy, his estranged spouse had no right to claim
the benefits, even though such benefits ordinarily
would have been community property under state law.
Wissner v. Wissner, 338 U.S. 655, 70 S.Ct. 398, 94 L. Ed.
424 (1950). The Court explicitly wrote that state law
cannot apply in areas where such state law “frustrates
the deliberate purpose of Congress.” Id. at 659, 70
S.Ct. 398. In a case involving a federal statute which
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explicitly governed a decedent’s benefits under the
Railroad Retirement Act (“RRA”), the Supreme Court
rejected the decedent’s spouses claim for a portion of
the benefits under state community property laws, say-
ing that the RRA’s provisions were designed to “pre-
vent [] the vagaries of state law from disrupting the
national scheme, and guarantee [] a national uni-
formity that enhances the effectiveness of congres-
sional policy.” Hisquierdo v. Hisquierdo, 439 U.S. 572,
584, 99 S.Ct. 802, 59 L.Ed.2d 1 (1979). This is true “ir-
respective of the equities of a particular case.” High-
tower v. Kirksey, 157 F.3d 528, 531 (7th Cir. 1998). The
only other district court to consider the issue has ruled
that § 8424(d) preempts any claim to the decedent’s
property under state law. Faris v. Long, 2008 WL
612938 (E.D.Tenn. Mar. 4, 2008). In my case, the dis-
tribution of federal benefits upon a closed account is
exclusively governed by federal, not state law. Federal
law, which was acceptable to Congress, trumps the TSP
judgment in dissolution because the account previ-
ously had a zero balance and was closed at the time of
the 09-14-2006 final judgment.

There are few concepts that are as important to
our nation’s jurisprudence as that of jurisdiction. As
stated by the Supreme Court of the United States,
“Jurisdiction is the power to hear and determine the
subject matter in controversy between parties to a
suit, to adjudicate or exercise any judicial power over
them. ...” Rhode Island v. Massachusetts, 37 U.S.
657, 718 (1838). “The statutory and (especially) con-
stitutional elements of jurisdiction are an essential
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ingredient of separation and equilibration of powers,
restraining the courts from acting at certain times, and
even restraining them from acting permanently re-
garding certain subjects.” Steel Co. v. Citizens for a Bet-
ter Env’t, 523 U.S. 83, 101 (1998). It is precisely because
jurisdiction is such a fundamental and important pre-
requisite to a court taking action in a case that objec-
tions to subject matter jurisdiction can be raised at any
time, even after a case is over and even if the party
contesting jurisdiction already had acknowledged a
court’s jurisdiction.

CORPUS JURIS SECUNDUM 49 Judgments 1 to
498, § 18 a. A judgment rendered by a court having no
jurisdiction is a mere nullity, and will be so held and
treated whenever and for whatever purpose it is
sought to be used or relied on as a valid judgment.
Where a court is without jurisdiction, it is generally ir-
regular to make any order in the cause except to dis-
miss the suit. The validity of a judgment depends on
the jurisdiction of the court before rendition, not what
may occur subsequently.

¢. A court cannot render a valid judgment unless
it has jurisdiction over the subject matter of the litiga-
tion or the cause of action. Even with full jurisdiction
over the parties, no court can render a valid judgment,
unless it also has jurisdiction over the subject matter
of the litigation or cause of action. A judgment is
wholly void in cases where the subject matter is with-
held from the jurisdiction of the particular court, or is
placed within the exclusive jurisdiction of another
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court, or where the jurisdiction depends on a statute
which was repealed before suit.

What Congress enacted in 1986 must be applied
according to its terms, and not according to what the
State court would deem desirable. As the court has
clearly explained, “[t]he [U.S.] Supreme Court has held
that the Appropriations Clause of the Constitution,
U.S. Const. art. I, § 9, cl. 7, precludes the judiciary from
ordering an award of public funds to a statutorily inel-
igible claimant on the basis of equitable estoppel.”
OPM v. Richmond, 496 U.S. 414, 430 (1990), aff’d sub
nom. Rosenberg v. Peake, 296 F. App’x 53 (Fed. Cir.
2008); see McCay v. Brown, 106 F.3d 1577, 1581 (Fed.
Cir. 1997) (holding that equitable estoppel “is not avail-
able to grant money payment where Congress has not
authorized such a payment or the recipient doesn’t
qualify for such a payment under applicable statutes.”).

The Congress recognized, during passage of the
FERSA, that a TSP account that has a zero balance is
not subject to court orders under the terms of the leg-
islation that specifically directed that accounts that
are at a zero balance, the courts have no jurisdiction.
Comparing the facts with the legal requirements di-
rected under regulations prescribed by the Thrift Sav-
ings Plan (TSP) that makes it unlawful for the court to
acquire jurisdiction for a “closed account” § 1653.2(b)(1).
Under federal regulation § 838.122, the court must
verify that the account is open for jurisdiction and ver-
ify that the account is not closed by examining ap-
proved documents, e.g., TSP form 70. The court must
also determine when court orders are invalid. In
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addition, federal regulations only authorize settling all
disputes between the employee or retiree and the for-
mer spouse or child abuse creditor. The petitioner was
neither, because of his previous voluntary resignation
on 03-14-2015, Petitioner and spouse requested and
completed the withdrawal from his TSP account. Peti-
tioner submitted TSP Form 70 that included his wife’s
notarized signed consent.

Furthermore, the distribution of TSP benefits is
an area over which federal law preempts state law, and
California State court would therefore not have exclu-
sive jurisdiction over the TSP closed account or claim.
As previously noted, § 1653.2(b)(1) explicitly provides
that court orders are invalid if the account is closed.
§ 1653.2(b)(1) in question could not be more explicit
about this fact. The federal doctrine of preemption ap-
plies when the application of a state law or would
threaten to destabilize an area of federal interest. The
area of federal employees’ benefits is clearly one such
area. The laws and regulations in question are une-
quivocal in that they prescribe the only way for juris-
diction for the state court is an open account. Judge
Staffel, Judge Beebe and Attorney Hubbard’s over-
reach and violation of FERSA caused significant losses
to the petitioner for violation of the federal employee
retirement systems act of 1986 (brought pursuant 5
CFR § 1653.2(b)(1)). Thereby circumventing petitioner’s
constitutional right which was provided by Congress
and federal regulation law.

Federal regulations concomitantly require that
court orders are invalid if the account is closed. The
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state court has zero role in deciding disputes over a
“closed account”. The TSP “closed account” is governed
entirely by Federal law and cannot be affected by State
court orders. Congress and regulation has directly and
specifically legislated in the area of a zero balance or
“closed account,” because § 1653.2(b)(1) directly ad-
dresses the authority of state courts that specifically
excludes from that authorization a “closed account”,
any court orders. The plain and precise language, state
courts have not been granted the authority to treat a
“closed account”. The State courts 2006 TSP judgment
violates the Constitution’s Supremacy Clause because
1t conflicts with federal law and directly bypasses the
federal government’s operations. Under the Suprem-
acy Clause, California must defer to the Act’s statutory
scheme for allocating benefits insofar as the terms of
federal law require. The 2006 TSP judgment causes ir-
reparable injury to the United States because the court
is required “to remain compliant” with federal regula-
tions, that requires court orders invalid if the account
is closed. The State court does not even try to explain
§ 1653.2(b)(1) regulatory evidence showing that peti-
tioner’s account was not open because of the State
court’s conflicting conclusion that starts with inappo-
site requirements of § 1653.2(b)(1) that contains the
exclusive regulatory authority over the relevant sub-
ject and the regulations explicit preemptive language.
This case began as a challenge to a California’s lack of
jurisdiction, but it is now a dispute about a State’s au-
thority to adjudicate a TSP closed account because fed-
eral regulation law does not grant State courts the
power to treat as property even divisible upon divorce,
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a TSP account that has been previously closed 5§ CFR
§ 1653.2(b)(1) and post-divorce separate nonmarital
property.

B. Proceedings Below

Neither the 2006 original dissolution decree nor
the 2018 QDRO order purported to treat petitioners af-
ter-the fact, re-interpretation of the FERS immediate
annuity and FERS annuity supplement as community
property (See CA Family Code §§ 771, 772), provides
that the earnings and accumulations of a spouse and
the minor children living with, or in the custody of, the
spouse, after the date of separation of the spouses, are
the separate property of the spouse. The petitioner had
custody of minor children entirely when he was hired
years later post-divorce. The petitioner was discrimi-
nated because he was a man and was unlawfully ex-
cluded from CA Family Codes. The federal preemption
analysis might be different if the trial court had in-
cluded the annuity supplement provision as part of the
original divorce decree but it didn’t. The State court
had issued a 09-11-2018 findings and Order, in connec-
tion with the 2006 final judgment, as set forth in that
pre-existing 2006 final judgment’s FERS “deferred an-
nuity”, but later found out that it was canceled and
indemnified it for the FERS immediate annuity. The
08-24-2018 QDRO has the effect of switching 5 U.S.C.
§ 8413 to 5 U.S.C. § 8412. The State court enforced the
changed finding and order by directing the plaintiff to
pay his former spouse the monthly amount she would
have received if the deferred annuity had happened.
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Both the FERS immediate retirement and FERS an-
nuity supplement benefits were withdrawn upon plain-
tiff’s resignation in 2005. The petitioner asks Judge
Staffel that if he could pay the former spouse directly
for past payments received by petitioner, but he re-
sponded “no”.

The state court did not direct petitioner to pay any
amount to respondent directly for previous payments
received from petitioner. While federal law prohibits
the division of the FERS immediate annuity benefit for
a separated non-employee who resigns, it does not pro-
hibit spouses from receiving the contributions. Fur-
ther, the court held that the former spouse’s interest in
petitioner’s pension, had basically vested at the time of
the entry of the final judgment of divorce. The State
court ordered the petitioner to pay his former spouse
what would have been received had petitioner received
a deferred annuity. The State court then awarded the
former spouse after the fact indemnification to the for-
mer spouse on the same vested rights rationale that
the trial court relied on in 2006 divorce decree. The
court order was in substance on an impermissible or-
der for distribution of the after the fact, illegal taking
of the FERS immediate annuity that relied on post-di-
vorce nonmarital separate property. This may be per-
missible under ERISA, but squarely conflicts with the
FERS immediate annuity preemption at the time of
the 09-14-2006 final judgment due to petitioner’s pre-
vious resignation. The Petitioner’s post-divorce em-
ployment is not incident to divorce.

In this case, petitioner’s resignation occurred
well before the divorce decree and division of marital
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property. The parties were divorced in 2006; petitioner
resigned from federal service in 2005; and upon resig-
nation, forfeited any rights to the FERS immediate re-
tirement pay and FERS annuity supplement in 2005.
The 2006 original dissolution decree had given the for-
mer spouse a 50% of marital share of petitioner’s pen-
sion, which was previously forfeited under 5 US.C.
§ 8412, that barred assignment; separately, the peti-
tioner in 2009 was hired in an entirely different (non-
marital) job and different job classification with the
BOP. The petitioner was living and was a resident of
the State of Nevada and had custody of his children
from 2009 thru 2015, (See, California Family Code
§ 760). Although, petitioner was already divorced, CA
Family Code § 760 clearly only grants jurisdiction if
you’re married and living in their state. But under Fed-
eral regulation law, the petitioner’s 2005 deferred an-
nuity was canceled in 2009, because of post-divorce
employment, so there was not a FERS deferred annu-
ity pension. When petitioner was hired post-divorce as
a resident of the state of Nevada and since they were
divorced at the time of new employment arose years
after divorce, the benefits are separate property not in-
cident to divorce. Any benefits that where canceled
upon an employee resignation is equally canceled for an
employee’s spouse. Those benefits also terminate be-
cause of the absolute divorce that previously occurred.

Under the Supremacy Clause, California must de-
fer to the Act’s statutory scheme for allocating benefits
insofar as the terms of federal law require because fed-
eral law required that the petitioner was not entitled
to the FERS immediate annuity at the time of the
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09-14-2006 final judgment. The State court never
had pre-existing authority, equitable or otherwise to
divide the FERS immediate annuity because the peti-
tioner was not covered and it didn’t exist at the time of
the 09-14-2006 final judgment. Such ostensible author-
ity asserted by the State court is simply ultra vires.
Specifically, the court’s who claims entitlement to
statutory benefits § 8412 bears the burden of proof
by preponderant of evidence. There was no statutory
authorization for the FERS immediate annuity § 8412.
As such, the court’s re-interpretation applying “after the
fact” ex post facto order that affects the “substantive
rights” of the petitioner, set forth in the indemnified
08-24-2018 QDRO for petitioner’s future nonmarital
employment. Therefore, the court may not apply its re-
interpretation of the § 8412 to prior court orders, much
less retroactively change the apportionment of bene-
fits for those prior years. Also, the U.S. Government
through Federal regulation § 838.122 did not author-
ized the court to settle disputes with a separated non-
employee because the fact remains that the petitioner
was not an employee at the time of the 09-14-2006 fi-
nal.

This case concerns the proper treatment in divorce
of a separated non-employee’s, non-existent FERS
immediate annuity and FERS annuity supplement
because of the separated non-employee previous res-
ignation from federal service. The 2006 original disso-
lution decree was not a party to and not connected to
the FERS Immediate annuity and the FERS annuity
supplement. If you resign, a separated non-employee is
eligible for their contributions or deferred annuity, but
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not both; thus, when a federal employee elects to re-
sign, he must relinquish his right to § 8412 FERS im-
mediate annuity and the 5 U.SC. § 8421 FERS annuity
supplement. The 09-14-2006 final judgment instant
application of § 8412 and § 8421 violates the Suprem-
acy Clause in that when federal law conflicts with state
law, the federal law controls because the petitioner
was a separated non-employee who had previously
resigned on 03-14-2005.

In addition, the use of after-the-fact indemnifica-
tion type remedies or any remedy have reserved the
question whether inclusion of an indemnification pro-
vision or any remedy as part of the original divorce de-
cree might alter the preemption analysis if the original
decree contained no such provision or was contrary to
federal law. The 09-14-2006 final judgment did not re-
serve jurisdiction.

&
v

REASONS FOR GRANTING THE PETITION

The U.S. Court of Appeals for The Ninth Circuit
applied an erroneous standard of review because it ig-
nored the presumption against federal pre-emption of
state law or State court order that focuses on the
wrong legal question. In support of its refusal to deal
with federal law, the Majority provides too simple of a
justification, relying merely on the 09-14-2006 final
judgment adopted in an entirely different context. The
Majority does not rely on positive (existing and bind-
ing) law applicable vis-a-vis the question of a “closed
account” relating to 5§ CFR § 1653.2(b)(1) which is
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likely due to the scarcity or absence of such jurisdic-
tion. Instead, the Majority refers to statements from
judicial immunity which is certainly favorable to
Judges Timothy Staffel and Jed Beebe but is neverthe-
less non-binding because of the lack of jurisdiction to
make an order because it is preempted under the Su-
premacy Clause of the U.S. Constitution. The presented
legal picture seems to belong largely to the realm of
judicial immunity and judges should not base their de-
cision on rules of such a nature. Moreover, judges can-
not ignore 5 CFR § 1653.2(b)(1) to which the Petitioner
refers too. Of course, the Majority does not state that 5
CFR § 1653.2(b)(1) is binding and the State court
lacked jurisdiction. Under Sessions v. Dimaya, 584 U.S.
__ (2018), Justice Gorsuch stated when the law runs
out and the judges cannot say what the law is, they
don’t make it up (Transcripts Page 19, Line 14-17). The
very reason for the court’s jurisdiction being theorized
dictates that it existed for an open account and possi-
bly for the closed account too. Therefore, all claims that
it existed for the closed account ignore the original
premise and can likely be dismissed.

Rule 60(b)(4) states: “On motion and just terms,
the court may relieve a party or its legal representative
from a final judgment, order, or proceeding for the fol-
lowing reasons: . . . (4) the judgment is void. . . .”

This case presents the precise circumstances in
which a jurisdictional error and total want of jurisdic-
tion render a judgment “void” because the State court’s
error was jurisdictional. Rule 60(b)(4), Petitioner ar-
gues that the district court erroneously determined
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that the case fell within the jurisdictional grant al-

leged. Thus, State court’s “plain usurpation of power,

wrongfully extended its jurisdiction beyond the scope

of its authority”. The underlying TSP State court judg-

ment is clearly and unquestionably “void ab initio”, it

is an abuse of discretion for a district court to deny Pe-

titioner’s motion to vacate the judgment under Rule

60(b)(4). The judgment of the Family Court did en- |
croach upon exclusive federal jurisdiction on a “closed ‘
account” that resulted in a null and void order. The 09- ‘
14-2006 TSP final judgment is void only when a court

lacks subject-matter jurisdiction under federal regula-

tion law. If the court determines subject-matter juris-

diction does not exist, “the court must dismiss the 09-

14-2006 TSP judgment complaint in its entirety.” Peti-

tioner urges dismissal of the TSP judgment that can-

not be adjudicated in state court for lack of subject

matter jurisdiction over a closed account because fed-

eral law doesn’t allow it. This area of law is ripe for

reform and the Supreme Court could settle the law in

this area.

OPM agency found that the petitioner was not el-
igible for enhanced retirement benefits for his service
between 07-31-1989 thru 03-14-2005 and was not
creditable because of the break in service (resigna-
tion) exceeding 3 days for the FERS Immediate retire-
ment was not continuous. Despite the documented
OPM’s agency detailed letter dated 09-29-2016 that
contains OPM’s interpretation of its own regulation
accurately recognizing petitioner’s voluntary resig-
nation is entitled to deference. The courts simply
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ignored that evidence and refused to recognize it. The
State court did not use OPM’s letter to correct the
record for the petitioner. Instead, they did just the
opposite: They chose to expand their “jurisdiction”,
thereafter. Further, under the plain language of the
statute and regulation, OPM determined that the pe-
titioner’s separation was voluntary with regard to
§ 8412 thus, under the regulation, petitioner was not
entitled to the unrelated statutory provision for the
FERS Immediate retirement because it was excluded
by statute but recognized that the petitioner would be
eligible for a FERS deferred annuity, once petitioner
reaches the age of 56 years, 2 months. According to
OPM, the petitioner’s only available option at the
time of the 09-14-2006 final judgment was the em-
ployee contributions.

I. This Court’s decision in City of New York v.
FCC, 486 U.S. 57 (1988)

Consider the fact that the Supreme Court’s ex-
plicit legal decision setting the appropriate precedent
to be applied here is inapposite to the U.S. Court of Ap-
peals decision that is not in accordance with regula-
tion. In its opinion, the Court of Appeals, the majority
tried to avoid U.S. Supreme Court precedent holding
that federal regulations that are properly adopted is
federal law and took a position which put it at odds
with and proves directly contrary to the Supreme
Court in City of New York v. FCC, 486 U.S. 57 (1988).
The Court of Appeals repeated the errors of the trial
court. Even when the City of New York v. FCC, 486 U.S.
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57 (1988) opinion was issued, a majority failed to rec-
ognize those errors. Such ruling undermines this Hon-
orable Court’s authority and effectively nullifies its
holding and reason in City of New York v. FCC, 486 U.S.
57 (1988). It interferes with sovereign authority and
establishes an erroneous nationwide precedent that
ignores U.S. Supreme Court decisions and federal
regulations under 5 CFR § 1653.2(b)(1), and opens
the backdoor that doesn’t exist which could be ex-
ploited by less scrupulous judges to bypass regula-
tions.

City of New York v. FCC, 486 U.S. 57 (1988) U.S.
Supreme Court: Under the Supremacy Clause, “the
laws of the United States . . . shall be the supreme Law
of the Land.” U.S. Const. Art. VI, cl. 2. “The phrase
‘Laws of the Land’ encompasses . . . federal regula-
tions that are properly adopted in accordance with
statutory authorization.” (See City of New York wv.
FCC, 486 U.S. 57, 63 (1988).) As discuss above, the
Board’s regulation at 5 C.F.R. § 1631.34, was properly
adopted in accordance with statutory authorization.”
The regulation, therefore, is the Supreme Law of the
Land and preempts inconsistent state law. The major-
ity decision is a total denial of federal law, which juris-
diction does not exist for the State court and any
resulting single split from any court with the Supreme
Court will require resolution. The State court’s over-
stepping their authority and interfering exclusively
under federal regulations for a “closed account.” The
Constitution gives limited powers to the federal
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‘government and its courts, and jurisdiction for a
“closed account” is definitely not one of them.

The court should reject the State court and major-
ity ruling for violating the Supreme Court’s precedent
and basically inapposite of City of New York v. FCC,
486 U.S. 57 (1988), the 1988 decision that “established
federal regulations that are properly adopted in ac-
cordance with statutory authorization” therefore, is
the Supreme Law of the Land and preempts incon-
sistent state law. This issue could impact any civil case
and presents the opportunity for State courts to abuse
federal regulations, severely prejudicing federal em-
ployees, former employees, separated employees, mili-
tary members, members and former members without
an effective cure. Given the number of divorces, ad-
dressing this issue, and the different standards applied
by these courts, it is evident that this abuse of federal
law in State court procedures is not uncommon, and,
as in this case, can have an opposite ruling of the
statute and regulation and that the ruling is now a
condition precedent for accession to the Statute and
regulation. When there exists a manifest discrepancy
between the legal qualifications of commonly known
facts on the one hand and their presentation in the rul-
ing on the other, judges cannot decline the responsibil-
ity of examining the reliability and adequacy of the
legal constructions.
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A. Congress and regulation law have re-
stricted jurisdiction on a TSP zero bal-
ance account and TSP closed account

The plain language of the applicable federal regu-
lation does not authorize court orders that specifically
preclude a “closed account”. The fundamental precon-
dition to the State court’s jurisdiction cannot be met
because the account was previously closed on 04-2005
with a zero balance because 5 CFR § 1653.2(b)(1) is
governed exclusively by federal regulation. For the rea-
sons, specified above, the State court manifestly lacks
jurisdiction over a TSP “closed account”. As has been
demonstrated, the necessary precondition to the State
court’s jurisdiction under 5 CFR § 1653.2(b)(1) of the
regulation, which requires that court orders are inva-
lid if the account is closed, cannot be met by virtue of
the simple fact that the account was previously closed
and there was no “open account” in existence. There is
no equivalent federal regulation setting forth the pro-
cedure to follow when a TSP account is closed. Under
the Supremacy Clause, Congress has the power to pre-
empt state law expressly (See Brown v. Hotel Em-
ployees, 468 U.S. 491, 500-501 (1984)). Under Public
Law, Congress has spoken with force and clarity that
establishes a clear and predictable procedure for a”
zero balance account”. The State court may not create
rights for a “closed account” that doesn’t exist under fed-
eral law. The 09-14-2006 TSP judgment runs contrary
to the language and purpose of 5 CFR § 1653.2(b)(1)
and would deprive clearly established federal rights
granted by Congress and 5§ CFR § 1653.2(b)(1),
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indicated the lack of jurisdiction for a “closed account”.
It pre-empts all state law that stands in its way. It pro-
tects the “closed account” and zero balance account
from legal process “notwithstanding any other law . . .
of any State.” The choice Congress made was deliberate
on a “zero-balance” account. 5§ CFR § 1653.2(b)(1),
shields the “closed account” from State decisions that
would actually reverse the requirement established by
Congress and are not subject to disposition upon the
dissolution of a marriage because it was previously
closed.

The Regulation provides no authority for the State
court to adopt a method to define the term for a “closed
account” under 5 CFR § 1653.2(b)(1) which would be
different from an “open account” that was established
for the State court jurisdiction. As a consequence of its
refusal to take into consideration the relevant U.S.
Public Law and Federal regulation law. The Majority
not only based its reasoning on irrefutable presump-
tions presented by the State court, but went even fur-
ther by on one’s own initiative creating a legal fiction,
particularly as it relates to jurisdiction for a “closed ac-
count”. Federal law does not support their story in the
slightest, when in fact, their story was just the opposite
because federal regulations “direct courts” that court
orders are invalid if the account is closed, which the
petitioner’s account was closed.

It appears in my case, that the language was
changed from “federal law” to “their redesigned law” in
order to provide a self-imposed jurisdiction for the
State court. It is much nuanced and might seem like a
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small insignificant change, but it is important in terms
of an “open account” opposed to a “closed account”. It
appears, the Majority resoundingly supported the lan-
guage change to help both State court judges who
lacked complete jurisdiction. It appears that the Ma-
jority built its reasoning on a perception of judicial im-
munity and State court jurisdiction that is very far
from the real, well-known and well-documented posi-
tion of U.S. Public Law and 5 CFR § 1653.2(b)(1). More-
over, it appears and seems to me that the Majority goes
considerably beyond federal court cases on judicial im-
munity and now has taken the position that State
courts have judicial immunity when they are without
- jurisdiction, as it stands at the time of this Ruling. The
majority suggest the State court judges have immunity
that extends beyond the scope of any action taken in
an official judicial capacity.

An analysis of the distinction between a “closed ac-
count” and an “open account” is missing and even the
potential impact of 5§ CFR § 1653.2(b)(1) — as inter-
preted by federal regulations is not addressed in re-
gards to the 09-14-2006 final judgment, from the point
of view of the complete lack of jurisdiction for the State
court. The legality of assessing the specificities of a
“closed account” is therefore not ab ovo contested by
the Majority. Rather, Majority only contests the State
court’s competence to issue a decision on the validity of
a State’s accession to 5 CFR § 1653.2(b)(1). This means
that the Majority Decision seems to go beyond what is
argued in the Response when it denies ab ovo its com-
petence to conduct an examination, by assimilating the
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analysis of “open account” specificities with that of the
validity of a State’s accession to the regulation. Addi-
tionally, the ratione temporis criterion regarding the
Court’s jurisdiction, when the account was previously
closed and a zero balance must also be evaluated. Sim-
ilarly, as to the jurisdiction of the State court, formu-
lated in 5§ CFR § 1653.2(b)(1) of the Regulation, the
assessment of whether there exists a legal relationship
between the State court and a “closed account” and of
whether the State court acted ulira vires for a “closed
account”.

The complexity of the issue, as evidenced by the
opposing positions of numerous filings and responses,
supports that some examination is without a doubt
necessary. To conclude, the crucial issue raised in the
Request relates to the existence or non-existence of the
“closed account” or more precisely, the jurisdiction of
the State court’ as understood under current federal
law. The Supreme Court has the competence to rule on
this issue after an in-depth examination, and within
the limits of what is necessary to answer the question
raised in the petition. On this basis, I do not share the
Majority’s view, which de facto rejects the “closed ac-
count” regulation and bases its reasoning on its pur-
ported lack of competence due to the regulation’s
alleged silence as to a Majority’s assessment of a
State’s court’s accession. The Majority follows more or
less the State court’s approach as expressed in their
primary position which seems to accept that the valid-
ity of the accession is at the heart of the present ques-
tion and that any posteriori assessment of a “closed
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account” would equate to challenging the validity of
such accession. Rather, I think that these two issues
can be separated and be treated independently. But
although the Majority assumes that it follows the rules
of interpretation of the regulation, I cannot say that its
interpretation indeed conforms to 5§ CFR § 1653.2(b)(1)
of the regulation for a “closed account”.

Finally, the 09-14-2006 final judgment divorce de-
cree did not include an apportionment of Annuity Sup-
plement because it did not exist. But absent an express
court order requiring such apportionment is thus in-
consistent with Sections 8421 and 8467. The courts
failure to recognize that the plaintiff was not an em-
ployee at the time of the 09-14-2006 final judgment but
a separated non-employee that previously resigned re-
sulted in the annuity supplement being apportioned by
OPM that was not incident to divorce as required by
statute. Apportioning the Annuity Supplement absent
a court order expressly directing that it be divided is
contrary to law because the relevant statutes require
OPM to implement division orders pursuant to divorce
in a purely ministerial fashion. The court and OPM’s
failure to follow §§ 8421 and 8467 constitutes an action
that is arbitrary, capricious, and contrary to law in vi-
olation of 5 U.S.C. § 706(2)(A).

&
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CONCLUSION

This case can set a uniform standard in thou-
sands of cases for every State court that exceeds their
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jurisdiction and would shut down the backdoors to the
State court to sidestep federal law. It would also set a
national uniform standard of due process for trial
court’s final judgment to take effect from the day it is
actually rendered by the trial court. In addition to
State court decisions emphasizing the need for finality
of ending a judgment for separate nonmarital property
because a decision from the U.S. Supreme Court is
binding upon all State courts.

The petition for a writ of certiorari should be
granted.
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