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QUESTIONS PRESENTED

L. Whether the vight to due process of law has been
deviied by State courts allowing the State to evade
addressing whethew the vight to confront the
only accuser was denied by excluding her from the
trial aftev she sent a written vecantation to the
States and/ov

II. Whethew the vight to a presumption of innocence
until proven guilty was denied by charges that
presented conclusowy assevtions of guilt to shift
the burden of proof to the Petitioner’s prejudice s
and/or

HI. Whether the vight to an impartial jury was denied
by a tial judge’s ex parte communication with o
Juvor without a curative instruction or altednate
Juror to veplace the tampeved juvors and/or

IV. Whether the vight to due process of law has been
denied by life imprisonment punishment that
requives the indefinite imprisonment Forbidden
by the State Constitution.
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OPINIONS BELOW

The opinion of the highest State Court to review the merits appears at APPENDIX A to

the petitibn and is reported at {Unknown) v State, (Fla. __ DCA. ).

STATEMENT OF JURISDICTION

The date of which the highest State Court decided Petitioner’s case was on 12-0{~202{ .
A copy of that decision appears at APPENDIX A, from the Florida Supreme Court denying
Petition forreview.

This Court has jurisdiction pursuant to 28 U.S.C. § 1257(a).

The Petition For Discretionary Proceeding to the Flotida Supreme
Court (Appendix B-3) explained that COVID-19 quavantines in his prison
often prevented access to its law libtary, and its new Warden’s policy
of vequiting all prison cells to be “inspection-veady at all times” often
prevented preparing his legal pleadings in his dovmitory. Those two ob-
structions, virus quarantines and constant readiness For inspections,
hindeved the Petitioner From Filing his pleadings in a timely Fashion aftes
the teial court waited over ¥ years, until 2020, to address his 2006
Motion For Relief From Judgment. SEE the Motion To Enter Ruling at
Appendix G. :

The Petitionew invokes the Rooker ~Feldman doctrine, upheld in
Rindley v. Gallagher, 929 F.2d 1552 (11th Cir. 1991), to seek this
Court’s authority to weview the Final decision of Florida’s highest court
vegavding liberty interest wights declaved by Florida’s Constitution.



CONSTITUTIONAL AND STATUTORY PROVISIONS INVOLVED
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Flowida Statutes § 923.03 3
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IL.

STATEMENT OF THE FACTS

-

The tvial court allowed the State to evade an ovder Wec;uiwing the

justiFication For the exclusion of the only accusew from testifying at

twial, by prevaricating that teial counsel “did « magnificent job

in preserving this issue.” An evidentiary hearing would have shown
that Barbava Denise Blaiv was kept awey From the twial because she had

vecanted he* accusation, in o letter to the State, which would leave
only the testimony of « police officer who heard Blait’s accusation pt-ior
to hew vecanting it. No physical evidence linked the Petitioner to

the muvder of Howard Lee Gadson. The exclusion of testimony

by the one and only accuser denied the Petitioner his right to
confront his accuser, contrary to the vulings i CrawFord v.
Washington, 541 W.S. 36, 68-69, 124 S.Ct. 135%; 1371 (200%),
and Cook v. State, 595 So.2d 994 (Fla. 3+d DCA 1992), by
admitting into ttial a non-testifying co-defendant’s hearsay
accusation to a police detective.

The State’s weitten and oval Conclusory assertions that the
Petitioner “did . . . Kill” Howard Lee Gadson presumed the

Petitionet’s guilt ptior to his trial and burdened him with pwoving

the negative, that he did not kill Howard Lee Gadson, which

embavrassed the Petitionew by obsteructing his defense. That
conclusory assertion came From a 1939 session law enacted in

a Flovida criminal practice procedural statute, sec, 923.03,
that was not adopted by the Florida Supreme Court as is
vequived by Avticle V, 8 2(a) of the Florida Constitution.
The phease, “did . . . kill,” is a “conclusowy assertion of
guilt” according to Cianel v. New Times Pub. Co., 639 F.24
54,56 (2nd Cir. 1980); and Kelly v. Curtis, 21 F.3d 1544,
1555 (11th Ciw. 1994), and that presumption of guilt beforean
3 :
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Iv.

adjudication of guilt by a court of law violates the requive-
ment that chatging documents “must allege” an offense, Bel/
v. US., 11 S.Ct. 761 (1891); and MHinors v Somervitte, 93
S.Ct. 1066 (1973), because o person charged with a crime
is entitled to a presumption of innocence, Herrerav. Collins,
113 S.Ct. 853, 859 (1993),

The trial judge conducted a private meeting with a juvor who
passed a note to him, inguiring about the disposition of the
co-defendant, Barbara Denise Blaiv, who had confessed in
her wecantation letter to the State that she alone had killed
Howard Lee Gadson upon discovering that he had sexually

molested her 8~month-old Female baby just as had waped hew
and hee own mother, For which she was Sentenced to 21 years

of imprisonment but not allowed to testify at the Petitioner’s

teial. The twial judge ovdeced that inguiving jutor to deceive
the other jurors about the content of their ptivate conversa -
tion. Those other jurors observed the note being passed from
the inquiring juror and Knew there was a private meeting with
the judge when they were vemoved from the courtroom and
Sequesteved. The note-passing juror was not weplaced with an
alternate jucor, because there was none, and no curative
instéuction was provided to those other jurors, which allowed them
fo assume that the note-passing juror had been given Special access
to extra evidence sufficient to Find the Petitionew guilty, when in
Fact theve was none. “The most insidious wesult of ex parte
communications is theiw effect on the appearance of impartiality,”
according to Rose v. State, 601 So. 2d 1181, 1183 (Fla. 1992);
and Rushen v. Spain, #64 U.S. 114, 104 S.Ct. 453 (1983).

The punishment imposed on the Petitioner violated his wight to due
process by being enhanced to life impeisonment because of a prior

y




misdemeavior conviction fov assault in New York, and which im-
prisonment is indeFinite by being enforeed as “a sentence with
no definite term” according to the prison tule, Fla. Administra-
tive Code rule 33-603.402 (1)(a)5., in direct denial of the
declaved mght in Fla. Constnfut.on Aftacle 1, section 17, which
Porbids “indefinite imprisonment.”  Thieteen rulings by the
highest courts in Florida (Appendix H-14) upheld that constitution-
ally declaved vight by vequiving every sentence of .mpmsonment to
be for “a Fixed period with a time of termination.” According
to Ellard v. Alabama Board of Pardons :ma’ Puaroles, 824 F. 2d

937 (1tth Civ. 1997) at 943:
“The [Foutteenth Ameadment] due process clouse s
in Shott, prohibits the States From negating by thei¢
actions Waghts that they have conferred by theiw
words.”’

Because the Petitioner cannot be veleased on parole, his sentence oF
life imprisonment is unconstitutional according to Dorminey V.

State, 314 So. 2d 134, 136 (Fla. 1975); and Owens v. State, 316

Ignowing the 14 years between the Petitioner’s Motion For Relief From
Judgment (Appendix H) and no ruling (Appendix F) until aftew he Filed
a Motion To Enter Ruling (Appendix G), the State appellate court noti-
Pied him that putsuant to Flotida Supveme Court Administrative
Ovder No. AOSC 19-76, “this case was not completed within the re-
quived time” (Appendix C). That ex post Facto application of a pro-
ceduval vule enacted after the Petitioner’s alleged 1994 offense is
prohibited by Article 1, section 10 of both the U.S, and Florida Constitu-
tions and the rulings in WVeaver v Grakam, 450 U.S. 24, 101 S.Ct.
960, 964 (1981); and State v. Barnum, 921 So. 2d 513, 522 (Fla.

2005). 5




REASONS FOR GRANTING A WRIT OF CERTIORARI

1. Certiorawi would uphold the wight to a faiv teial by allowing not
only the accused to testify but also to confront the only accusev,
especially when the State kvew the accuser weote a wecantation and
confessed to having Killed the victim for having sexually molested the
accuser’s eight-month-old baby givl just as the victim had previously
vaped the accuser and hev mothes, which was why hev mothe+ divorced
the victim’ | |

2. Cettiorari would uphold the wight to a presumption of innocence that
Florida denied the Petitione by publicly announcing to a jury the con=
clusory assevtion that he “did kill” the victim, in ovder to shift the bur-
den of proof onto him by equiting that he prove the negative;

3. Cevtiorari would corweet the verdict vesulting From a teial judse’s

private heaving with a juror ordered to keep the content of theiv ex parte
Communication a secret, without an alternate juror available or curative

mstruction given$

4. Cewtiovat would stop Flovida From its €x post Facto application of a

procedural vule that bars postconviction court proceedings and that
was enacted afte¢ the Petitionet’s alleged offense occurved’ and

5. Cestiorari would vequire Florida’s coutts to Support the will of the
people declored as a wight in Florida Constitution Aeticle 1, section 17
by Forbidding as “excessive punishment” the “indefinite imprisonment”
that life impwisonment without the availability of a parole wequires,
by prison rule, which imposes “life” impwisonment as a death sentence
by leaving death as the only means of velease From imprisonment.

Gwanting a writ of cevtiovari in this case will Follow the vuling in
6 .




E/lard, supra of 945:

“It is now well established that when a liberty
mitevest arises out of State law, the substantive
and ptocedural protections to be accorded that
intevest is a question of Fedeval law.”

Which followed this Court’s vuling in Aicks v. Oklatoma, 100 S.Ct.
2227 (1980) ot 2229:

“When,. however, a State’s Failure to adhere to its
. own law violates a federal vight, it is cognizable
in Fedeval court,” )

That “Fedeval vight” is the Fourteenth Amendment’s guarantee of the due
process in this State’s laws, especially its organic primary law.




CONCLUSIO

WHEREFORE, based the foregoing facts, argument, and cited authorities, the Petitioner

prays that this court will grant certiorari.

Date: Februavy 25 » 2022

Respegtfully submitted,
Petitioner pro se
DC# 532874

Tomoka Correctional Institution
3950 Tiger Bay Road
Daytona Beach, FL. 32124 ~ 1098 .




