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ORDER

Jesus Ruiz appeals the district court's denial of his petition under 28 U.S.C. 
§§ 2255(e), 2241. We summarily affirm the judgment.

In 1999, a jury in the Northern District of Illinois convicted Ruiz of several crimes 
for a deadly kidnapping scheme to collect drug debts: conspiracy to commit 
racketeering, 18 U.S.C. § 1962(d); conspiracy to kidnap, id. § 1201(c); kidnapping 
resulting in death, id. § 1201(a); assaulting a federal officer, id. § 111; four counts under 
the Hostage Act, including one violation resulting in death, id. § 1203(a); and three 
counts of using a firearm in a crime of violence, id. § 924(c). The district court imposed
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werecen% affirmed the district courfs denial of Ruiz's successive § 2255 motion. Ruiz 
v. Umted States, 990 F.3d 1025 (7th Cir. 2021). Now before us is Ruiz's habeas corpus 
appeal raising three claims:

(1) under Barrage v. United States, 571 U.S. 204 (2014) (addressing causation 
standard for drug distribution that results in death), the jury instructions on 
death-resulting-from-kidnapping and hostage-taking wrongly failed to 
specify that Ruiz's conduct must be a but-for cause of the victim's death;

(2) the jury instructions omitted certain elements of Illinois felony murder- 
of the predicate crimes of racketeering here; and

one

(3) the § 924(c) convictions were based a theory of aider-and-abettor liability 
yet the government did not prove Ruiz's advance knowledge of a
confederate s intent to carry a gun, as Rosemond v. United States, 572 U.S. 65 
(2014), now requires.

on

, V'f distnct c°urt concluded that Ruiz's Barrage claim (about but-for causati 
death) is foreclosed by Camacho v. English, 872 F.3d 811 (7th Cir. 2017). We agree; 
Camacho explains that Barrage does not apply to the death-based enhancement for 
kidnapping. The death-results enhancement for drug crimes in § 841(b)(1)(C) requires 
that death result from the use" of the substance distributed by a defendant; from that 
language Barrage infers that when the victim also has taken drugs from sources other 
than the defendant, the drugs distributed by the defendant must be a but-for or 
sufficient cause of death. But § 1201 (a), at issue here, requires only that "the death of 
any person results" from the kidnapping. So, in Camacho, we concluded that under 
§ 1201(a), the "specific cause" of death is "immaterial"

on of

is enough that the defendant's kidnapping activities lecitoa^h MeanwS Ihe^ “ 

death-results language in the hostage-taking statute, § 1203(a), is identical to § 1201(a)'s 
language—so the same result obtains.

Ruiz also attempts to link his argument about the elements of Illinois felony 
murder to Barrage. But the district court correctly concluded that Burrage did not change 
the elements or scope of any state-law crime. See, eg., People v. Nere, 115 N.E.3d 205, 
214-30 (Ill. 2018) (declining to adopt Barrage1 s but-for causation standard in Illinois
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homicide cases, which permit finding of causation on broader theory of "contributing 
cause"). Because Ruiz is not relying on any change in federal statutory interpretation, 
he cannot proceed with this theory under §§ 2255(e) and 2241. See Montana v. Cross,
829 F.3d 775, 783-85 (7th Cir. 2016).

Ruiz next argues that his three § 924(c) convictions are invalid because, he says, 
they were based on a theory of aider-and-abettor liability—and, Rosemond tells us, the 
government was required to prove that he knew that a codefendant intended to use 
firearms. But even if we assume that Ruiz was convicted as an aider and abettor, 
Rosemond cannot help Ruiz here because he was not foreclosed from raising a Rosemond- 
type argument at the time of his direct appeal or first § 2255 motion. See Montana, 829 
F.3d at 783-85. In Montana, this court concluded that a Rosemond-Vike argument was 
available to petitioners convicted in this circuit as early as July 1998. Id. (citing United 
States v. Woods, 148 F.3d 843 (7th Cir. 1998)). Ruiz filed his direct appeal in September 
1998 and his first § 2255 motion in 2001. Montana, then, forecloses saving-clause review 
here.

Accordingly, we summarily affirm the district court's judgment. Ruiz's request 
for counsel is denied.
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OPINION & ORDER

In 1998, pro se petitioner and federal prisoner Jesus Ruiz was convicted of various crimes related to 
a scheme to kidnap individuals and then hold them for ransom to pay off drug debts the victims 
allegedly owed. In this petition for a writ of habeas corpus under 28 U.S.C. § 2241, Ruiz is raising the 
following claims: (1) the sentencing court erred in giving him life sentences under 18 U.S.C. §§ 1201 
and 1203 because the jury did not determine that his conduct was the "but for" cause of the death of 
one of the victims: (2) his racketeering conviction is invalid because the jury was not properly 
instructed on the elements;1 and (3) his convictions for using a firearm are invalid because the jury 
was not required to find that he knew that his codefendants intended to use firearms. The petition is 
fully briefed and ready for the court's review. I will deny the petition because each of Ruiz's claims 
fails on either procedural or substantive grounds.

Four other motions, all filed by Ruiz, are also{2018 U.S. Dist LEXIS 2} before the court: (1) a 
motion for leave to file supplemental authority, Dkt. 13; (2) a motion for leave to supplement the 
petition, Dkt. 14; (3) a motion to compel the release of evidence, Dkt. 16; and (4) a motion for leave 
to modify the motion to compel, Dkt. 22. The first two motions are more accurately called 
supplemental briefs. Ruiz doesn't raise new claims, just new and more fully developed arguments. I 
will allow the briefs, but they make no difference to the outcome of the petition. The second two 
motions have nothing to do with the issues raised in Ruiz's § 2241 petition. Rather, they are requests 
to obtain new evidence to prove Ruiz's innocence. Because Ruiz's requests are outside the scope of 
his petition and he cites no authority for the requests, I will deny them.

BACKGROUND

In 1996, Ruiz and three others were charged in the Northern District of Illinois with various crimes 
related to four kidnappings. The government alleged that all four victims were kidnapped because
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the defendants believed them to owe, or to be related to someone who owed, debts connected with 
cocaine trafficking. One of the victims, Jamie Estrada, died after receiving a gunshot wound inflicted 
by one of{2018 ll.S. Dist. LEXIS 3} Ruiz’s codefendants.

Ruiz's 11-count indictment included the following charges:

1) one count of operating a criminal enterprise that engaged in a conspiracy to kidnap and hold 
victims for ransom, in violation of 18 U.S.C. § 1962(d);

2) four counts of hostage taking, in violation of 18 U.S.C. § 1203(a);

3) one count of conspiring to commit kidnapping, in violation of 18 U.S.C. § 1201(c);

4) one count of kidnapping, in violation of 18 U.S.C. § 1201(a);

5) one count of assault of a law enforcement officer, in violation of 18 U.S.C. §111;

6) one count of using a firearm during the conspiracy to take a hostage, in violation of 18 U.S.C.
§ 924(c)(1);

7) one count of using a firearm during a kidnapping, in violation of 18 U.S.C. § 924(c)(1); and

8) one count of using a firearm during the assault of a law enforcement official, in violation of 18 
U.S.C. § 924(c)(1).

The charges relevant to this petition are hostage taking under § 1203(a), kidnapping under § 1201(a), 
and using a firearm under § 924(c). The jury convicted Ruiz on all counts.

The trial court sentenced Ruiz to life for the kidnapping, hostage taking, and racketeering 
convictions; 20 years for using a firearm during the kidnapping; 20 years for using a firearm during 
the assault; and five years for using a firearm during the conspiracy. The life sentences were 
concurrent and the other sentences were consecutive.

Ruiz{2018 U.S. Dist. LEXIS 4} and his codefendants appealed the convictions, contending that the 
indictment did not sufficiently allege the elements for the racketeering charge; the evidence was 
insufficient to support a finding of racketeering; the trial court erred by refusing to ask specific 
questions concerning possible juror prejudice against illegal immigrants; and the trial court erred by 
failing to hold a pretrial evidentiary hearing concerning out-of-court identifications. The court of 
appeals rejected all of the contentions and affirmed the convictions. United States v. Torres, 191 
F.3d 799 (7th Cir. 1999).

In 2001, Ruiz and his codefendants filed a motion under 28 U.S.C. § 2255, challenging their 
convictions on the following grounds: (1) their indictments were constructively amended and 
improperly broadened; (2) the trial court violated the rule announced in Apprendi v. New Jersey, 530 
U.S. 466, 120 S. Ct. 2348, 147 L. Ed. 2d 435 (2000), by failing to require the jury to determine 
whether Estrada's murder was first or second degree for sentencing purposes, and because the jury 
was not required to determine whether the defendants acted "willfully" or "knowingly" in Estrada’s 
death; (3) the evidence against Ruiz was insufficient on all counts; and (4) trial counsel was 
ineffective for failing to present voiceprint, identification and handwriting experts.{2018 U.S. Dist. 
LEXIS 5} The district court rejected each contention and denied the motion. Ruiz v. United States. 
447 F. Supp. 2d 921 (N.D. III. 2006). And the Seventh Circuit denied Ruiz's request for a certificate 
of appealability.

In 2014, Ruiz, now acting pro se, filed a motion to reopen the § 2255 proceedings, arguing among 
other things that his postconviction counsel had been ineffective for failing to challenge his hostage 
taking and kidnapping convictions under Jones v. United States, 526 U.S. 227, 119 S. Ct. 1215,143
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L. Ed. 2d 311 (1999), on the ground that the jury was not required to find that Estrada’s death 
resulted from those crimes. The court concluded that Ruiz had forfeited his claim under Jones by 
failing to raise it sooner, and that ineffective assistance of counsel did not provide cause for the 
delay because prisoners do not have a constitutional right to counsel in the context of a § 2255 
motion. Ruiz v. United States. No. 01 cv 1191, 2014 U.S. Dist. LEXIS 199133 (N.D. III. Mar. 27, 
2014), Dkt. 92.

In June 2014, Ruiz filed a request with the Seventh Circuit to file a successive § 2255 motion, relying 
on Burrage v. United States, 571 U.S. 204, 134 S. Ct. 881, 187 L. Ed. 2d 715 (2014), Rosemondv. 
United States, 134 S. Ct. 1240, 188 L. Ed. 2d 248 (2014), and Alleyne v. United States, 570 U.S. 99, 
133 S. Ct. 2151, 186 L. Ed. 2d 314 (2013). The court denied Ruiz's request, concluding that none of 
these decisions entitled Ruiz to relief and that Ruiz’s claim under Burrage and Alleyne was barred 
under § 2244(b)(1).

In January 2016, Ruiz filed another motion in the Northern District of Illinois to reopen the § 2255 
proceedings,(2018 U.S. Dist. LEXIS 6} but the court denied it as untimely. Ruiz, No. 01 cv 1191,
Dkt. 112. In February 2016, Ruiz filed a new § 2255 motion under Johnson v. United States, 135 S. 
Ct. 2551, 192 L. Ed. 2d 569 (2015), but the court denied the motion, concluding that any error was 
harmless. Ruiz v. United States of America. No. 16 cv 2251, 2017 U.S. Dist. LEXIS 215527 (N.D.
III. Dec. 21,2017), Dkt. 18.

ANALYSIS

A. Requirements for bringing a § 2241 petition

A prisoner may not bring a habeas petition under § 2241 unless "the remedy by motion [under § 
2255] is inadequate or ineffective to test the legality of his detention." 28 U.S.C. § 2255(e). To satisfy 
§ 2255(e), a prisoner must show the following things: (1) he is seeking correction of a fundamental 
defect in his conviction or sentence (such as a claim of actual innocence); (2) his petition is based on 
a new rule of statutory law not yet established at the time he filed his first § 2255 motion; (3) the new 
rule applies retroactively; and (4) he either raised the issue on direct appeal or in a § 2255 motion or 
the issue was foreclosed by controlling precedent at the time. Light v. Caraway, 761 F.3d 809,
812-13 (7th Cir. 2014); Hill v. Werlinger, 695 F.3d 644, 648 (7th Cir. 2012); Morales v. Sezy, 499 
F.3d 668, 672 (7th Cir. 2007); United States v. Prevatte, 300 F.3d 792, 799-800 (7th Cir. 2002); In re 
Davenport, 147 F.3d 605, 610-11 (7th Cir. 1998). I will consider these requirements in the context of 
each of Ruiz's claims.

B. "Death results"

Ruiz was convicted of both kidnapping under 18 U.S.C. § 1201(a) and hostage taking under 18 
U.S.C. § 1203(a). Under both statutes, "if the death of any person results, [the defendant]{2018 U.S. 
Dist. LEXIS 7} shall be punished by death or life imprisonment." In this case, the trial court 
concluded that both the kidnapping and the hostage taking "resulted in the death of Jamie Estrada 
[one of the kidnapping victims]," and the court imposed life sentences for both convictions. Dkt. 11-3, 
at 94-95.

In the screening order, I understood Ruiz's challenge to this part of the sentence to be limited to a 
contention that the jury rather than the court should have determined whether the sentencing 
enhancement should apply. But in one of Ruiz's later briefs, he also appears to be contending that §§ 
1201(a) and 1203(a) require a finding that the crime at issue was the "but for" cause of the victim's 
death. I will consider both issues.

Ruiz relies on Burrage v. United States, 571 U.S. 204, 134 S. Ct. 881, 187 L. Ed. 2d 715 (2014), in
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which the defendant was convicted of distributing heroin and received a sentence enhancement 
under 21 U.S.C. § 841 (b)(1 )(C), which applies "if death or serious bodily injury results from the use of 
[the distributed] substance." The question before the Supreme Court was whether the district court 
had erred by instructing the jury that it could find the defendant guilty if using heroin was "a 
contributing cause" of the victim’s death. Burrage, 134 S. Ct at 886. The Court held that the ordinary 
meaning of the phrase "results{2018 U.S. Dist. LEXIS 8} from" requires "but for" causation, at least 
when the use of the controlled substance was not an "independently sufficient" cause of the death.
Id. at 889-91. In other words, § 841(b)(1)(C) generally requires proof "that the harm would not have 
occurred in the absence of-that is, but for-the defendant's conduct." Id. at 887-88.

I agree with the government that Camacho v. English, 872 F.3d 811 (7th Cir. 2017), is dispositive on 
both issues that Ruiz is raising under Burrage.2 First, the court of appeals recognized in Camacho 
that Burrage did not create a new rule of statutory interpretation that a jury must decide any fact that 
increases the minimum and maximum sentences. Rather, that "concept. . . flows from Apprendi [v. 
New Jersey, 530 U.S. 466, 120 S. Ct. 2348, 147 L. Ed. 2d 435 (2000),] and Alleyne [v. United States, 
570 U.S. 99, 133 S. Ct. 2151, 186 L. Ed. 2d 314 (2013)]; Burrage merely applied it to the Controlled 
Substances Act." Ruiz did not raise a claim in his § 2241 petition under Apprendi or Alleyne, but even 
if he had, he could not prevail on such a claim "[bjecause neither Alleyne nor Apprendi has been 
found to be retroactive on collateral review." Camacho, 872 F.3d at 814. In his brief discussing 
Camacho, Ruiz does not even attempt to distinguish the court's holding on this issue.

This leaves the question whether Ruiz is entitled to relief under the holding in Burrage that the 
phrase "results from" in § 841 requires{2018 U.S. Dist. LEXIS 9} proof of "but for" causation. That 
holding is retroactive, Prevatte v. Krueger, 865 F.3d 894, 898 (7th Cir. 2017), so Ruiz has satisfied 
that requirement. But Burrage does not help Ruiz. As an initial matter, Ruiz does not cite any portion 
of the sentencing transcript in which the sentencing court rejected a view that § 1201(a) and § 
1203(a) require proof of "but for" causation. Rather, the court simply echoed the language in the 
statute when it stated that Ruiz's crimes "resulted in the death of Jamie Estrada." Even if I assume 
that the court should have determined specifically that the kidnapping and hostage taking were the 
"but for" cause of Estrada's death, Ruiz identifies no reason why he could not have raised a 
sufficiency of the evidence challenge to the court's finding on direct appeal or in a motion under 28 
U.S.C. § 2255. He cites no authority that would have foreclosed such a claim at the time.

In any event, even if I assume that Ruiz could not have raised this issue before, the court of appeals 
stated in Camacho that it was "not persuaded that Burrage's 'but-for' causation requirement applies 
to 18 U.S.C. § 1201(a)." Camacho, 872 F.3d at 814. This is because § 841 applies to a death that 
results from a crime, but § 1201(a) applies "if the death of any person results." Because "the specific 
cause of death is immaterial{2018 U.S. Dist. LEXIS 10} [under § 1201(a)].... but-for causation is 
incompatible with the statutory goal of § 1201(a)." Id. Because the relevant language in § 1203(a) is 
identical to § 1201(a), the court’s discussion would apply equally to both statutes.

Ruiz resists this conclusion on three grounds. First, he says that Camacho is distinguishable because 
"Camacho was not arguing that there were multiple factors playing contributing roles in causing the 
victim's death. Nor was he arguing that he was actually innocent of the underlying kidnapping." Dkt. 
21, at 3. But both of those contentions are irrelevant. The holding in Camacho was that § 1201(a) 
does not require proof of causation, so it does not matter how many potential causes may have been 
involved. And Ruiz's contention that he is actually innocent of the kidnapping is outside the scope of 
his § 2241 petition. Burrage has nothing to do with that issue.

Second, Ruiz observes correctly that the Seventh Circuit’s discussion of § 1201(a) was not 
necessary to the result in Camacho because the petitioner "was not sentenced pursuant to the 'death
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results' provision in 18 U.S.C. § 1201(a); he was sentenced pursuant to the cross-reference provision 
for murder contained in U.S.S.G. § 2A4.1(c)," which "does not contain the 'death results' language at 
issue{2018 U.S. Dist. LEXIS 11} in Burrage." Camacho, 872 F.3d at 814. Although the court of 
appeals's discussion of § 1201(a) may have been dicta, it was "considered dicta," which generally 
"provides the best, though not an infallible, guide to what the law is, and it will ordinarily be the duty 
of a lower court to be guided by it." Reich v. Continental Casualty Co., 33 F.3d 754, 757 (7th Cir. 
1994). Thus, this court would not disregard dicta in a Seventh Circuit opinion without a strong reason 
for doing so and Ruiz does not provide one.

This leads to Ruiz's final ground for contending that § 1201(a) and § 1203(a) require proof of "but for" 
causation. Ruiz cites a treatise that includes amended instructions for § 1201(a) and § 1203(a) and 
he points out that the amended versions require proof of "but for" causation. Leonard B. Sand, et at., 
Modern Federal Jury Instructions-Criminal, 42.01 and 42.02 (2017). But those instructions are 
simply model jury instructions; they are not binding on the courts. And they are not persuasive in this 
case. The comments to the instructions cite Burrage as the reason for the amendment, but they do 
not address the textual difference between § 841 and the other two statutes that is discussed in 
Camacho.

In sum, I reject Ruiz's contention that he is entitled to relief under § 2241 in light of Burrage, for 
reasons both procedural{2018 U.S. Dist. LEXIS 12} and substantive.

C. Instructions for racketeering conviction

The jury instructions for Ruiz's racketeering conviction required the government to prove that Ruiz 
"agreed that some member of the conspiracy would commit at least two acts of racketeering activity 
described in Count One." Dkt. 11-2, at 19. The acts included kidnapping, extortion, and felony 
murder, as those acts are defined under Illinois law. Id. at 20.

Ruiz contends that the instructions setting forth the elements for felony murder were invalid under 
Burrage because "the [trial court] failed to require the jury to find causation and malice aforethought 
as [ejssential [elements that needed to be proven beyond a reasonable doubt, though it was 
required under Illinois law pursuant to 720 ILCS 5/9-1." Dkt. 4, at 20-21. The above sentence reveals 
the basic flaw in Ruiz's argument. Burrage relates to the elements of certain crimes related to drug 
distribution under federal law. The case has nothing to do with the elements of any crime under 
Illinois law. That is a matter for the Illinois legislature and judiciary to decide. If the trial court erred in 
instructing the jury regarding the elements of a state law crime, that was an issue that Ruiz 
could{2018 U.S. Dist. LEXIS 13} have raised at the time. Burrage did not and could not have 
changed the scope of a state law crime. Thus, this claim fails, both because it is not based on a new 
rule of federal statutory law and because Ruiz could have raised the claim on direct appeal.

D. Use of a firearm

Ruiz was convicted of using a firearm during a conspiracy to commit a hostage taking, using a 
firearm during a kidnapping, and using a firearm during an assault of an officer, in violation of 18 
U.S.C. § 924(c). He contends that the convictions are invalid under an aiding and abetting theory in 
light of Rosemond v. United States, 134 S. Ct. 1240, 188 L. Ed. 2d 248 (2014), because the jury was 
not required to find that he knew that his codefendants intended to use firearms.

In its order denying Ruiz’s request to file a successive § 2255 motion, the Seventh Circuit stated that 
Rosemond did not apply because he was not convicted under an aiding and abetting theory. Rather, 
"Ruiz personally used a gun during the kidnappings: he held a cocked gun to the head of at least one 
kidnapped victim." Dkt. 12-13, at 2. Ruiz says that the conduct discussed by the court of appeals 
relates to a "non-charged allegation" that is "unsubstantiated and concerns a kidnapping
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unchallenged in the instant petition." Dkt. 12, at 21.(2018 U.S. Dist. LEXIS 14} Ruiz's objection is 
confusing. Ruiz was charged with Using a gun; those are the very convictions he is challenging under 
Rosemond. The kidnapping conviction is separate from the weapons charge. And in the § 2255 
proceedings, the court cited testimony from a victim that Ruiz had used a gun, so the allegation was 
substantiated. Ruiz, 447 F. Supp. 2d at 923. That being said, neither the court of appeals nor the 
government has explained how Ruiz’s own conduct could provide the basis for the conviction that 
Ruiz used a gun in the context of assaulting an officer.

Regardless, Seventh Circuit law forecloses this claim as well. In Montana v. Cross, 829 F.3d 775, 
783-84 (7th Cir. 2016), the court held that Rosemond applies retroactively, but it affirmed the denial 
of a § 2241 petition because Rosemond was not inconsistent with the law in the Seventh Circuit at 
the time the petitioner filed his direct appeal in 1998 and § 2255 motion in 2001. Rather, under 
United States v. Woods, 148 F.3d 843 (7th Cir. 1998), and United States v. Taylor, 226 F.3d 593 (7th 
Cir. 2000), the petitioner could have challenged his conviction on the same ground later recognized 
in Rosemond.

As noted above, a petitioner may not bring a claim under § 2241 unless "(i]t would have been futile 
to raise a claim in the petitioner's original section 2255 motion, as the law was squarely against him." 
Montana, 829 F.3d at 784 (internal quotations omitted). Because the court{2018 U.S. Dist LEXIS 
15} of appeals has held that circuit law was not squarely against Ruiz in 2001 when he filed his § 
2255 motion, Ruiz's claim under Rosemond fails.

Ruiz says that Montana does not apply because the petitioner in that case "did not argue a claim of 
actual innocence and thus his argument was subject to procedural default." Dkt. 12, at 20. But that is 
incorrect on two counts. First, the claim in Montana was the same as Ruiz's claim in this case, which 
is that he was actually innocent of violating § 924(c) because he did not know that an accomplice 
was going to use a firearm. 829 F.3d at 778. Second, there is no "actual innocence" exception in the 
context of a § 2241 petition for a petitioner's failure to raise an available claim earlier. As the court of 
appeals has stated many times, a § 2241 petitioner most show both actual innocence (or some other 
"fundamental defect") and that he was unable to bring his claim in a § 2255 motion. Light, 761 F.3d 
at 812-13; Hill, 695 F.3d at 648; Morales, 499 F.3d at 672; Prevatte, 300 F.3d at 799-800; Davenport, 
147 F.3d at 610-11. The case Ruiz cites, Bousley v. United States, 523 U.S. 614, 622, 118 S. Ct. 
1604,140 L. Ed. 2d 828 (1998), relates to a § 2254 petition, which has a different legal standard.

Alternatively, Ruiz says that the government "waived" its "right to argue any procedural default per 
this Court's Order of July 8, 2016, at 4." Dkt. 12, at 20. That is also incorrect. As an initial matter, it is 
not{2018 U.S. Dist. LEXIS 16} the government's burden to show that Ruiz could have raised this 
claim earlier. Rather, Ruiz "must demonstrate ... that the new rule . . . could not have been invoked 
in his earlier proceeding." Camacho, 872 F.3d at 813. In any event, the order he cites says nothing 
about the government waiving or forfeiting any arguments. Ruiz may be referring to the schedule set 
in the July 2016 order in which I gave the government the opportunity to file an early motion to 
dismiss on procedural grounds. Dkt. 5, at 7. Although the government did not file a motion to 
dismiss, I did not say that the government was required to file such a motion in order to preserve an 
argument. Rather, the government was free to raise any substantive or procedural argument in its 
response to the petition. Thus, even if the government could have waived this issue, there was no 
waiver. Under Montana, Ruiz is not entitled to relief.

Under Rule 11 of the Rules Governing Section 2254 Cases, the court must issue or deny a certificate 
of appealability when entering a final order adverse to a petitioner. But "federal prisoners proceeding 
under § 2241 need not obtain a certificate of appealability," Sanchez-Rengifo v. Caraway, 798 F.3d 
532, 535 n.3 (7th Cir. 2015), so I do not need to decide whether Ruiz is entitled to a certificate.
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§ 2255. Federal custody; remedies on motion attacking sentence

(a) A prisoner in custody under sentence of a court established by Act of Congress claiming 
the right to be released upon the ground that the sentence was imposed in violation of the 
Constitution or laws of the United States, or that the court was without jurisdiction to impose 
such sentence, or that the sentence was in excess of the maximum authorized by law, or is 
otherwise subject to collateral attack, may move the court which imposed the sentence to vacate, 
set aside or correct the sentence.

(b) Unless the motion and the files and records of the case conclusively show that the prisoner 
is entitled to no relief, the court shall cause notice thereof to be served upon the United States 
attorney, grant a prompt hearing thereon, determine the issues and make findings of fact and 
conclusions of law with respect thereto. If the court finds that the judgment was rendered without 
jurisdiction, or that the sentence imposed was not authorized by law or otherwise open to 
collateral attack, or that there has been such a denial or infringement of the constitutional rights of 
the prisoner as to render the judgment vulnerable to collateral attack, the court shall vacate and 
set the judgment aside and shall discharge the prisoner or resentence him or grant a new trial or 
correct the sentence as may appear appropriate.

(c) A court may entertain and determine such motion without requiring the production of the 
prisoner at the hearing.

(d) An appeal may be taken to the court of appeals from the order entered on the motion as 
from the final judgment on application for a writ of habeas corpus.

(e) An application for a writ of habeas corpus in behalf of a prisoner who is authorized to 
apply for relief by motion pursuant to this section, shall not be entertained if it appears that the 
applicant has failed to apply for relief, by motion, to the court which sentenced him, or that such 
court has denied him relief, unless it also appears that the remedy by motion is inadequate or 
ineffective to test the legality of his detention.

(f) A 1-year period of limitation shall apply to a motion under this section. The limitation 
period shall run from the latest pf—

(1) the date on which the judgment of conviction becomes final;

(2) the date on which the impediment to making a motion created by governmental action 
in violation of the Constitution or laws of the United States is removed, if the movant was 
prevented from making a motion by such governmental action;
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(3) the date on which the right asserted was initially recognized by the Supreme Court, if 
that right has been newly recognized by the Supreme Court and made retroactively applicable to 
cases on collateral review; or

(4) the date on which the facts supporting the claim or claims presented could have been 
discovered through the exercise of due diligence.

(g) Except as provided in section 408 of the Controlled Substances Act [21 USCS § 848], in 
all proceedings brought under this section, and any subsequent proceedings on review, the court 
may appoint counsel, except as provided by a rule promulgated by the Supreme Court pursuant to 
statutory authority. Appointment of counsel under this section shall be governed by section 
3006A of title 18.

(h) A second or successive motion must be certified as provided in section 2244 [28 USCS § 
2244] by a panel of the appropriate court of appeals to contain—

(1) newly discovered evidence that, if proven and viewed in light of the evidence as a 
whole, would be ■ sufficient to establish by clear and convincing evidence that no reasonable 
factfinder would have found the movant guilty of the offense; or

(2) a new rule of constitutional law, made retroactive to cases on collateral review by the 
Supreme Court, that was previously unavailable.
HISTORY:
Act June 25, 1948, ch 646, 62 Stat. 967; May 24, 1949, ch 139, § 114, 63 Stat. 105; April 24, 
1996, P. L. 104-132, Title I, § 105, 110 Stat. 1220; Jan. 7, 2008, P. L. 110-177, Title V, § 511, 
121 Stat. 2545.

HISTORY; ANCILLARY LAWS AND DIRECTIVES

Prior law and revision:

1948 Act.

This section restates, clarifies, and simplifies the procedure in the nature of the ancient writ of error 
coram nobis. It provides an expeditious remedy for correcting erroneous sentences without resort to 
habeas corpus. It has the approval of the Judicial Conference of the United States. Its principal 
provisions are incorporated in H. R. 4233, Seventy-ninth Congress.

1949 Act This amendment conforms language of section 2255 of title 28, U.S.C., with that of 
section 1651 of such title and makes it clear that the section is applicable in the district courts in the 
Territories and possessions.

USCS 2
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Amendment Notes

1949.

Act May 24,1949, in the first undesignated para., substituted “court established by Act of Congress” 
for “court of the United States”.

1996.

Act April 24, 1996, deleted the former second undesignated paragraph which read: “A motion for 
such relief may be made at any time.”, deleted the former fifth undesignated paragraph which read: "The 
sentencing court shall not be required to entertain a second or successive motion for similar relief on 
behalf of the same prisoner.”, and added the paragraphs beginning "A 1-year period . . “Except as 
provided in section 408 .. and “A second or successive motion ...”.

2008.

Act Jan. 7, 2008, designated the 8 undesignated paragraphs as subsecs, (a)—(h), respectively.

Other provisions:

Rules governing Section 2255 proceedings. For the Rules governing proceedings under 28 
USCS § 2255 for the United States District Courts, see USCS Rules of Criminal Procedure, Section 2255 
Rules.

NOTES TO DECISIONS

USCS 3
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§2241. Power to grant writ

(a) Writs of habeas corpus may be granted by the Supreme Court, any justice thereof, the 
district courts and any circuit judge within their respective jurisdictions. The order of a circuit 
judge shall be entered in the records of the district court of the district wherein the restraint 
complained of is had.

(b) The Supreme Court, any justice thereof, and any circuit judge may decline to entertain an 
application for a writ of habeas corpus and may transfer the application for hearing and 
determination to the district court having jurisdiction to entertain it.

(c) The writ of habeas corpus shall not extend to a prisoner unless—

(1) He is in custody under or by color of the authority of the United States or is 
committed for trial before some court thereof; or

(2) He is in custody for an act done or omitted in pursuance of an Act of Congress, or an 
order, process, judgment or decree of a court or judge of the United States; or

(3) He is in custody in violation of the Constitution or laws or treaties of the United
States; or

(4) He, being a citizen of a foreign state and domiciled therein is in custody for an act 
done or omitted under any alleged right, title, authority, privilege, protection, or exemption 
claimed under the commission, order or sanction of any foreign state, or under color thereof, the 
validity and effect of which depend upon the law of nations; or

(5) It is necessary to bring him into court to testily or for trial.

(d) Where an application for a writ of habeas corpus is made by a person in custody under the 
judgment and sentence of a State court of a State which contains two or more Federal judicial 
districts, the application may be filed in the district court for the district wherein such person is in 
custody or in the district court for the district within which the State court was held which 
convicted and sentenced him and each of such district courts shall have concurrent jurisdiction to 
entertain the application. The district court for the district wherein such an application is filed in 
the exercise of its discretion and in furtherance of justice may transfer the application to the other 
district court for hearing and determination.
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(e) (1) No court, justice, or judge shall have jurisdiction to hear or consider an application for 
a writ of habeas corpus filed by or on behalf of an alien detained by the United States who has 
been determined by the United States to have been properly detained as an enemy combatant or is 
awaiting such determination.

(2) Except as provided in paragraphs (2) and (3) of section 1005(e) of the Detainee 
Treatment Act of 2005 (10 U.S.C. 801 note), no court, justice, or judge shall have jurisdiction to 
hear or consider any other action against the United States or its agents relating to any aspect of 
the detention, transfer, treatment, trial, or conditions of confinement of an alien who is or was 
detained by the United States and has been determined by the United States to have been properly 
detained as an enemy combatant or is awaiting such determination.
HISTORY:
Act June 25, 1948, ch 646, 62 Stat. 964; May 24, 1949, ch 139, § 112, 63 Stat. 105; Sept. 19, 
1966, P. L. 89-590, 80 Stat. 811; Dec. 30, 2005, P. L. 109-148, Div A, Title X, § 1005(e)(1), 
119 Stat. 2742; Jan. 6, 2006, P. L. 109-163, Div A, Title XIV, § 1405(e)(1), 119 Stat. 3477; Oct. 
17, 2006, P. L. 109-366, § 7(a), 120 Stat. 2635; Jan. 28, 2008, P. L. 110-181, Div A, Title X, 
Subtitle F, § 1063(f), 122 Stat. 323.
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