) —.ﬂ' A& -NOV
N0l j’\, — 7 62;/ 6 (?

Supreme Court, U.S.

FILED

1.9 202

=== ‘ OFFICE OF THE CLERK

IN THE

SUPREME COURT OF THE UNITED STATES

Barthoiomew Antonio Guzman — PETITIONER

(Your Name)

VS.

BOBBY LUMPKIN, Director — RESPONDENT(S)

"ON PETITION FOR A WRIT OF CERTIORARI TO

UNITED STATES COURT OF APPEALS
FOR THE FIFTH CIRCUIT

(NAME OF COURT THAT LAST RULED ON MERITS OF YOUR CASE)

"PETITION FOR WRIT OF CERTIORARI

Bartholomew AntoniO'Guzman

(Your Name)

No. #01399983

John M. Wynine State Farm

810 F.M. 2821, West Hwy. 75, N.
(Address)

Huntsville, Texas. 77349-0005

(City, State, Zip Code)

©(936) 295-9126

(Phone Number)




QUESTION(S) PRESENTED

OUESTION No. l: Whether this Court's decision in Buck v. Davis,
137 S.Ct. 759 (2017) foreclosed the Petitioner's argument that

a COA is not required to appeal the denial of a Rule 60(b) Motion
that called into question a defect in the integrity of a federal
habeas proceeding and not the complaint of detention that arose
6f the process issued by the State court?

QUESTION No. 2: Did the Panel of the Court of Appeals for the
Fifth Circuit err by deciding the merits of an appeal not properly
before the court to justify the denial of a Certificate of
Appealability?

QUESTION No. 3: Whether a criminal defendant is deprived of his
constitutional rights to Due Process under the 14TH Amendment

to the United States Constitution when a federal tribunal fails
to consider and address a habeas petitioner's claim as presented
and argued?

QUESTION No. 4: Can a federal court acquire jurisdiction over

a federal habeas corpus proceeding under Title 28 U.S.C., Section
2254 and adjudicate the merits of the habeas claims while those
claims are still being considered and pending in the State habeas
court. ' '
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IN THE

SUPREME COURT OF THE UNITED STATES
PETITION FOR WRIT OF CERTIORARI

Petitioner respectfully prays that a writ of certiorari issue to review the judgment below.

OPINIONS BELOW

[Jf For cases from federal courts:

The opinion of the United States court of appeals appears at Appendix _A to
the petition and is

[ ] reported at ; Or,
[ 1 has been designated for publication but is not yet reported; or,
[V is unpublished.

The opinion of the United States district court appears at Appendix _ B to
the petition and is ,

[ ] reported at ; Or,
[ 1 has been designated for publication but is not yet reported; or,
[ is unpublished.

[ ] For cases from state courts:

The opinion of the highest state court to review the merits appears at
Appendix to the petition and is

[ ] reported at _ : or,
[ 1 has been designated for publication but is not yet reported; or,
[ ] is unpublished.

The opinion of the court
appears at Appendix to the petition and is

[ ] reported at : ; OF,
[ ] has been designated for publication but is not yet reported; or,
[ ] is unpublished. '




JURISDICTION

[V]’For cases from federal courts:

The date on which the United States Court of Appeals decided my case
was _dJdune 01, 2021

[ 1 No petition for rehearing was timely filed in my case.

[ﬂ./ A timely petition for rehearing was denied by the United States Court of
Appeals on the following date: _June 28, 2021 , and a copy of the
order denying rehearing appears at Appendix __ D .

[ ] An extension of time to file the petition for a writ of certiorari was granted
to and including ___ (date) on (date)
in Application No. A

The jurisdiction of this Court is invoked under 28 U. S. C. § 1254(1).

[ ] For cases from state courts:

The date on which the highest state court decided my case was
A copy of that decision appears at Appendix

[ 1 A timely petition for rehearing was thereafter denied on the following date:
, and a copy of the order denying rehearing

appears at Appendix

[ 1 An extension of time to file the petition for a writ of certiorari was granted
to and including (date) on (date) in
Application No. A

The juris'diction of this Court is invoked under 28 U. S. C. §1257(a).



CONSTITUTIONAL AND STATUTORY PROVISIONS INVOLVED

United States Constitution 14TH Amendment; Section 1: All persons
born or naturalized in the United States, and subject to the
jurisdiction thereof, are citizens of the Uniteéd States and of

the State wherein they reside. No State shall make or enforce

any law which shall abridge the privileges or immunities of citizens
of the United States; nor shall any State deprive any person

-of life, liberty, or property, without due process of law, nor
deny to any person within its jurisdiction the equal protection

of the laws.

Federal Rules of Civil Procedure, Rule 60(b): On motion and upon
such terms as are just, the court may relieve a party or a party's
legal representative from a final judgment, order, or proceeding
for the following reasons; (4) the judgment is void; ¢£)(6) any
other reason justifying relief from the operation of the judgment.

Title 28 UniteddStates Code Annotated, Section 2253(c)(1)(a):

Unless a circuit justice or judge issues a certificate of appealability.
an appeal may not be taken to theccourt of appeals from; the

final order in a habeas corpus proceeding in whcih the detention
complainted of arises out of process issued by a State court.

Title 28 UHitéd States Code Annotated, Section 2254(a): The Supreme
Court, a Justice thereos, a circuit judge, or a district court shall
entertain an application for a writ of habeas corpus in behalf of

a person in custody pursuant to the judgment of & State court only

on the grounds that he is in custody in violation of the Constitution
or laws or treaties of the United States.



STATEMENT OF THE CASE

The wunderlyving proceedings stem from a federal habeas proceedin
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hbefore the United District Court for the Southern District
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of Texas., Houston Division under Title 28 U.S.C.,; Secktion 2254
et seq. in No. #H-17-0596, Styled: Barthcolomew Antonio Guzman
V. Loria Davis; Director. Texas Department of Criminal Justice-
Correctional Institutions Division.
On February 14, 2018‘the district court cranted the Respondent's

Motion feor Summary Judgment and dismissed the underlving federal

habeas petition. The United States Court of Appeals for the Fifth
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‘Circuit denied the Petitioner's Application for

Bartholomew Antonio Guzman v. Lorie Davis,; Director; Texas Department
of Criminal Justice-Correctional Institutions Division.

The Petitioner subsequently filed a Motion purswant to Rule
60(b)(4) and (6) of the Federal Rules of Civil Procedure specifically
and concisely arguing that the district coﬁrt did not have the
anthority or jurisdiction to entertain and enter a Judgment dismissin

the petition in the underlving preoceedings because the claims
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adjudicated by the district aourt were still pendinc
State habeas court and had not been adiudicated on the merits
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State habeas court. The Petitioner argued that gsince the
State habeas court had not issued mandate with respect to the

State habeas proceedings there had not beern a final resolution

=1

of the habeas proceedings before the State court.and the case
was still) pending bhefore that court within the meaning of Title
28 U.8.C., Section 2244(4)(2). On February 20; 2020 the district

IS



court entered an Order denving the Petitioner's motion under

Rule 60(h) of the Federal Rules of Civil Procedure. (Appendix

As basis for the derial, the district court misconstrued the
Petitioner's argument to be that the Judgment in this case was
vodd bhecause the underlving federal habeas petition contained
toth exhausted and unexhausted claims and should have been dismissed
without nrejudice. The district court furthered that the Petitioner
did not demonstrate that the judaement is void for any deficiency
in this court's jurisdiction and did not otherwise show that
Rule 60(b)(4) or {(6) apnlies. (Appendix B).

he Petitioner followed the district court's determination

3

with a Meotion under Ruléc59(e) of the Féderal Rules of Civil
Procedure arquing that the district court erred by miscontruing
the claim, and that it had misapplied the law in relation to

h

the fa
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ts regarding whether it had jurisdiction, notwithstanding

t fail to consider and address the claim as to whether
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that
or not it had durisdiction over the claims to adjudicate them
while the wvere gtill pending and had nct been adiuvdicated on

the merits by the State habeas court. The Petiticrer furthered.
that there was an important federal question to be decided because

if the claims had not been adjudicated con the merits by the State

would have bheen inapplicable to claims not adiudicated on the

merits in th
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district court denied the motion. (Rererndix C).

3

he Petitioner gave a timely notice of appeal to the United
States Court of Appeals for the Fifth Circuit and timely filed

an Applicaftion fer A Certificate of Bppealability in No. #20-

20172, Styled: BRartholomew Anteonio Guzman v. Bobby Lumpkin, Director,
Texas Department of Criminal Justice-Correctional Instittutions
Division.

Before the court of appeals; the Petitioner argued that the
district court erred in it's determination that he did not demonstrate
that the judgment is void feor any deficiency in that court's
jurisdiction and did not otherwise show that Rule 60(b)(4) or
(e) applied? and that reesonable durists would find the district
court's assessment of the matter wrong or debatable becausé the
record unequivocally showed that the constitutional <claims that
ware adijudicated on the werits by the district court were pending

and had not reached final resolution by the State haheas court
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se mandate had not issuved~in accordance with State law upon
the State habeas proceedings. Thus, the district court did not
have the authority or jurisdiction to adjudicate the claims. The
‘Petitioner further advanced that a COA was not reguired in order
Lo appeal from the decesion’of the district court.
On June 01, 2021 the court of appeals by and throuqgh Andrew
S. O0ldhem, Circuit Judge entered an OQrder denying the Petitioner's
Aoplication for 2 Certificate of Appealability. (Appéndix ).
Notwithstanding the Petitioner's argument bhefore the court
cf avpeals that the district court erred when it misconstrued

the claim, the court of appeals held that where the district



denies rélief under Rule 60(b), the COR question is whether a
reasconable jurist:could conclude that the district court abused
its discretion in de¢lining to reopen the judgment. Citing, Ruck

v. Davis 137 s.ct. 759, 777 (2017). The court of appeals simply
stated that the Petitioner could not make the requisite showing.
Buck forecloses his arqument that a CQA is not requiréd to appeal
the denial of a RPule 60(k) moticon, and the Petitioner was incorrect
that the district court lacked jurisdiction to denv his claims

on the merits before he exhausted them in Stat

D

court. Citing,

N

Title 28 1J.S.C., Section 2254(b)(2) as allowing this result.

(Appendix Aa).
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The Petltaoner sought a Panel Rehearing arquing that Circuit

Judae erred by failing to issuve a CCA, because the issue as presented

was not considered and addressed as presented when the district
court misconstrued the claim, and the matter at hand was not
whether the claims had been exhavsted, but whether the district

court had jurisdictior to adiudicate the claims while the vere
still pending and before the State habheas corpus. On June 28,
2021 the Panel of the court of appeals denied the Petitioner's

Motion for Panel Rehearing. (Appendix D).



REASONS FOR GRANTING THE PETITION

Given the nrespective of this Court's authority and jurisdiction

over this case., Title 28 U.S.C., Section 2253(c)(1)(A) provides

that "unless a circuit justice or Jjudge issues a certificate

of appealability {(COA), an appeal may not he taken to the court

of appeals from; the final order ir a hab nroceeding in which
the detenticn comelained of arises gcut of process issued by a

of appeel from this Ceourt or théiCircuifivJustice for the United
States Court of Appeals for the Fifth Circuit. Cf., Hohn v, United
States, 118 S.Ct. 19569 (1998);:; the United States Supreme Couft

has jurisdiction to review the denial of a COA by a court of

appeals.

Therefore, under the avenue of Section 2252(c)(1){A) the Petitioner

is not subiect to the stringent requirements of Rule 10 of the
Supreme Court Rules indicating the character of the reasons the
Court considers in granting a writ of certiorari, as a petition
for a writ of certiorari will be qgranted only for compelling
reasons under the indicated character of the reasons this Court

considers under Rule 10 cof the Supreme Court Rules, although

not controlling, in the granting of petition for a writ of

b1l

This petition is tendered to this Court under threel {3):asvects,

(1) as an application to the Court or the Circuit Justice for

the United States Court of Appeals for the Fifth Circuit for the



issuance of a CCA to appeal the decision of the district court;

(2) as a petition to dAetermine whether the court of appeals should

have issued 2 COR in this case to avpeal the decision of the

district court; and (2) as a petition for a writ of certiorari
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QUESTION Neo, 1
Whather thig cougt's Qeécision in Ruck v, Davis, 137
S.Ct. 759 (2017) foreclesed the Petiticner's argument
that 2 COR is not regquired tc appeal the denial of a
Rule €0{b) Mcticn that called intc question 2 defect

i in the integrity of 2 federal hakeas preoceeding and
not the complaint of detention that arose of the process
issued by the State court?
In it's decision the Fifth Circuit 4id not hold that this

Court's decision in Buck coverruled Fifth Circuvit precedent helding
that a COA is not requifed Lo appeal the denial of a Rule €0(b)

mecticon based on equitable claime. See., Fierrc v. Jchnson, 197
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The appeal from the denial of a Rule
60(k) meoticn brings up only the denial of the moticn for review,
and not the merits of the underlying judgment. See., Floyd v,

Lows, 929 F.,2d 1290 (9th Cir. 1991). In itds decision the Fifth

moticon. (Apeendix A; p. 2). The Fifth Circuit 4did net address

whether the Petitioner's Rule 60(b) motion was based on equitakle

claims, ard clearly the decision of the Fifth Circuif to heold

‘0



is distingishable from the facte and citcumstances in this case.

2e EnzRuck this Court held that it was ervor to deny a priscner

a COA to pursue his 6TH Amendment claims on appeal where he demonstrated
ineffective assistance when his atterney called an expert who

testified eabout a connection between his race a2nd the likelihood

of violence, and that error entitled him to relief under Rule
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the Federal Rules of Civil Procedure. Thus, this
Court's decision in Buck was based upon a "merit issue," and

not seppe defect in the integrity of the federal habeas proceeding.
Cf., Gonzales v. Crosky, 125 S.Ct. 2641 (2005); when the Rule

60(k)} metion attacks some defect in the integrity of the federal
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habeas peccecdings, and nect a me e, 1t is neot an impermissible

successive motion. Given that the Jdecision c¢f a district court

i

to grant or deny a Rule 60(b) meoticon is e discretionary functieén
of the judiciary, upon a2 merit based moticr 2 COA would he regquired

to appeal the determinaticn of the district court even in veiw

3 sucrcessive federal habeas petition.

Tha Petiticner is mindfulethat nowwhere in the Buck decision

d3d this Court explicitly hold that a COA was required to appeal

Hh

rom a decision of a2 district court denving = Rule 60(b) moticn,

when the Rule €0(b)
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oweveyr, 1

netion is merit based. This would be in accordance with Section
2252(c){1)(8) when the Rule €60(b) motion is merit hased, as the

underlying decision upcrn a merit based Rule 6Q(H) 'motion weould



aleerly represent and entail the final order in a hekeas
nreceeding in which the detenticon cemplaeined of arose
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that a

writ of certicrari is

of errongous factual

misapplication of a properly stated rule of law. the

states that the granting of a petition for arwrit of

under Rules 10(c) cf the Supreme Court
has decieded an

but sheould he;

or has decided an important federal guestion in
with thies Cecurt's decisicn in Ruck.

any and 211 Rule 60(b} moticrs, or

required te appezl from the denial c¢f a Rules 6C(L)
the district court only when the motion if merit ba

2253{(c)(1)(Ar).

rarely granted when

impcrtant guesticn
settled by this
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cake of the Petitioner's avrgument, this Court cheuld



in it's dererminaticr that Buck foreclesed the Petiticoner's
argument that a COR was not required tc appeal frem the decisicen
cf the district court's denial cf his Rule 60{(b) moction that

was not merit hased.

QUESTION No. 2

nid the Panel of the Cecurt of Aop=als feor the Fifth Circuit
err by deciding the merits of.an appeal not properly before
the court to justify the dendal of a2 Certificate cf
Appealabilitv®{COA)?

17 Feviewing the facts and circumstances of the Petitioner's

case, the panel of the Fifth Circuit "paid lip service" to tha

ot

principles of law that is suppese tec guide the court in the determination

of the issuance of a COA. Tennaxrd v. Dretke, 542 U.S. 274 (2004),

but in actuality the panel held the Petitioner tc a far more stringent
standard. Specifitcally, the panel sidestepped the threshold COA
process by first deciding the merits of the Petitioner's appeal,

and then justifying its denial of a COA based con its adjudicatien
of the actuval rerits, thereby in essence deciding an appeal without
urisdicticn. Miller-El w. Cockrell, 122 S.6%.31029 {(2003).

This Court held in Miller--El thet the theresheld nature of @

ttle of appellate review were denied

[

COA inquiry would mean very 1

bescause the pestitioner did ncot convince a judge, cor, ofr that matter;
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three judges, that he or sheuwould prevai

case, however, that is excetly what the panel did. The Petitioner
filed an application in the Fifth Circuit seeking the issuance
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The Petitioner argues that vreview shcould be granted under Rule
10(a) of the Supreme Court Rules bocause the court of appeals hes
so far departed from the accepted and vsual course of “Fudicial
proceedings: and as teo call forvan exercise of this Court's
supervisory authcrity and power, because the court cf appeals exceeded
the scope of a COA raqguirement undey this Court's decision in Miller-
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ae presented and arqu muchless to misconsture and/or mischaraterize
the claim to a achi a result non-favorable to the hebeas petiticner.
Howeaver, the United States Court of Appeals for the Eleventh
Circuit has routinely held that "when a district ccurt fails
to address all the claims presented in a federal habeas petition."
and where a district court has failed to address all the claims
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praserted in a federal hebeas petition,; the case will be vacated
without prejudice and remanded to the district court for the
consideration of all the remaining claims under its supervisory
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autherity. S2e., Clisby v. Jones, 9€C F.
en banc). The United States Court cf Appeals for the Fifth Circuit

made a similar holdirg in Galtieri v. Wainwright, 582 F.2d 248
(5th Cir. 1978, en kranc).

In thie case the Pectitioner concisely presented and argued
tc the district court in a Rule 60(b) moticn that the previcus

judgrent entered was void beceause the district court did not

have Jurisdiction over the parties and subject matter. Specifically:

in the State habeas corpus for adjudicatiocr and were still pending
bacause the State habeas court had not issued mandate in acccrdance

with State law that is a product of a findl ruling and/cr resclution
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as one that the judgment in the case was veid because the federal

nexhausted claims,
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whilé the claims to be ajudicated were pending

In view cf the decisicn of both the district court a2nd the
court of appeals it would appear Lhat these were fthe claims and

arguments presented by the Petiticner, however, contrary to the



they ars incerrect and errcneous, as well as net supperted by
the record, which is not comoletely before this Court... The
Petiticner cennot cbtain a file stamped copy cf the Rule 60(k)

mcticn for the presentment with the forsgoing pstition te prove

tc ordear the trasmissicn of the reccord £o this Court for review.
Civen the prcbative value cf the Petiticner's statments and

the sicnificant's of having the record set straight, this Court

should order the record to be transmitted fto this Court given

the nature and extent of the constituticnal issue before the

This Ceourt shculd grent review in this case tc set a consenus
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that it is a violation of & perties censtitutional
States Constitution for a federal tribunal to evade and/or allude
a parties claim by misconstruing the clair, and by failing te

concider and address a claim as presented and argued by the parti

noctvithestanding: to cénzéder and address all the claims presented

This Court should grant review to determine whether tha Petiticner's

coenstituiional rights to Dus Process were viclated kecause the

=
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district court and the court of agreals fall to consider and
address the Petiticner's claim as oresernted and argued in whele.

Further, review should ke granted under Rule 1C(a) of the

Supreme Ccurt Rules

W]

s the federal Judiciary has devarted from
] y

the acceptad and usual couvrse cf judicial proceeding as te call
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X of this Court's superviscry power.



QUESTICN No. 4
uire jurisdiction over a £

]
Cr1Can & fedeiral court acguilr ede?gi
habeas ccrpus procseding vndesr Title 28 U.S.C., Secticn
2254 and adjudicatz the merits of the habeas claims while
those claims are &till being congcidered and pending fhzthe
State habeas court? ’

(p). Whetber the court of appeals shculd have issued a COA frem
the district cmurt's determination that it did mot lack jurisdiction
when reascnable Jjurists considering the issue could find that
the district cour t a>u5ed it's discretidn bv derving the Petitioner's
Rule &60(b) on the g ion cf -Lundlv icn where there was evidenrnce
and support that wo: Q'Q“th" the Jurisdiction of the Jdistrich
court.

leu

IJID

Qo '_u

The Petitioner does now waive the argument that a COA was
not required in order to appeal the non-merit based decisi6n
~of the district court upon his Rule 60(b) motion. However, given
that matter it is clear that the standard of review from the
district court's denial of the Petitioner's Rule 60(b) motion
is for abuse of discretion. See., Buck v. Davis, 137 S.Ct. 759
(2017). Thus, review as guided by Miller-El v. Cockrell, 122
S.Ct. 1029 (2003) is whether jurists of reason could disagree
or find it debatable whether the district court abused its discretion
in denying relief under Rule 60(b). The measures of this review
then turns on whether the court of appeals should have issued
the COA, and whether the Petitioner is entitled to the issuance
of a COA by this Court or the Justice forrthe Fifth Circuit.

It is to note that this Court has not explicitly defined the
term "abuse of discretion" as it pretains to a denial of a Rule
60(b) motion by the district court. However, case law clearly
implicates that a "court" abuses it's discretion when its ruling
is based on an erroneous view of the law or on a clearly erroneous

assessment of the evidence. See., Cooter & Gell v. Hartmarx Corp.,

x|



110 S.Ct. 2447 (1990). cf., Walker v. Packer, 827 S.w.2d 833
(Tex.Sup.Ct. 1992); a trial court abuses its discretion when
it acts without reference to any guiding rules and principles,
if it reaches a decision so arbitrary and unreasonable as to
amount to a clear and prejudicial error in law or fact. Further,
a trial court abuses its discretion when it clearly fails to
correctionaly analyze or apply the law. Id. However, if the tcourt
réachessthe right result, then it has not abused its discretion.
This Court has explicitly held that every federal appellate
court has arspecial obligation to satisfy not only of itls own
jurisdiction, but also that of the lower court in a cause under
-review, even though the parties are prepared to concede it. See.,
Steel Co. v. Citizens for A Better Env't., 118 S.Ct. 1003 (1998).
If, a district court lacked jurisdiction, then the appellate
court's jurisdiction extends not to the merits but merely for
the purpose of correcting the error of the lower court entertaining
the suit. Id.
The Fifth Circuit has determined that in a petition for é
writ of habeas corpus, an appellate court reviews de novo a district
court's determination that it was without jurisdiction to consider
a habeas petitioner's claim. See., Garcia v. Quarterman, 573
F.3d 214 (5th Cir. 2009). However, for such a review to be conducted,
clearly a COA must have issued.
Title 28 U.S.C., Section 2254 under it's provisions is a
jurisdictional statute that specifically confers jurisdiction
on the federal courts to consider collateral attacks on a State

court judgment. There is no discretion as to it's operation.

18



As already determined by this Court, relief under Rule 60(b)(6)
'is available only in extraordinary circumstances. See., Gonzalez
v. Crosby, 125 S.Ct. 2641 (2005). In determining whether such
circumstances are present may include consideration of a wide
range of facters, including the risk of injustice to the parties
and thebrisk of undermining the public's confidence in the judicial
process. See., Liljeberg v. Health Services Acquisition Corp.,
108 s.ct. 2194 (....). See., Rule 60(b)(6) any othernreason justifying
relief from the operation of the judgment, or Rule 60(b)(4) the
judgment is void.

It is settled law, that a judgment entered by a court without
jurisdiction is void.

The matter before the district court and the court of appeals
was whether the district court had jurisdiction over the Petitioner's
claims while those claims were still pending and being considered
by the State habeas court. Neither the court of appeals nor the
district court addressed this matter, but, however construed
the Petitioner's claim as being that the district court did not
have jurisdiction because the habeas petition centained both
exhausted and unexhausted claimss Citing, Title 28 U.S.C., Section
2254(b)(2). As a matter of Due Process the Petitioner was entitled
to have the issue considered and addressed as presented in the
Rule 60(b) motion. Therefore, under this Court's superviory authority
under Rule 10(a) of the Supreme Court Rules should reverse and
remand the case for consideration. Althernatively, issue a COA
for .the determination of the issue. N6twithstanding the Petitioner's

argument, jurists of reason could disagree whether or debate
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" whéther the district court abused it's discretion in denying
the Petitioner's Rule 60(b) motion by failing to codnsider and
address the issue a presented.

In one more breath to reach vindication of the issue given
the determination made in this case that the Petitioner is incorrect
that the district court lacked jurisdiction over the proceedings
to deny his habeas claims on the merits before he exhausted them
in the State court because Section 2254(B)(2) allows this result
is contrary to federal law. If, the case remains pending in the
State habeas court the adjudication of the claim by a federal
district court would be a clear envasion of the State habeas
court's jurisdiction, and clearly there is no State court recérd
that is complete upon which a federal court can accord the presumpfion
of correctness. The district court accorded the presumption of
correctness to the Findings eof Fact and Conclusions of Law of
the State habeas court that were not a final adjudication of
the claims on the merits by the State habeas court because the
case remained pending before the State habeas couprt absent the
issuance of mandate as required under State law. Thus, the Petitioner's
claims of ineffective assistance of counsel should not have been
reviewed by the district court under the rigorous standard of
review under Title 28 U.S.C., Section 2254(d)(1) and (2). Therefore,
this issue questions whether the district court had the authority
or jurisdiction to determine the mertis of the federal habeas
claims that were pending before the State habeas court, thus,
presents a federal issue that should be determined by this Court

under Rule 10(c) of the Supreme Court Rules. Further, it is
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clear that the district court used the wrong standard of review

when it considered and addressed tne Petitioner's ineffective
assistance of counsel claims in the prior proceedings, however,

at issue is whether the district court had jurisdiction. This

Court should take the copprotunity to considér and determine whether
an United States District Court has Jjurisdiction to consider

claims that are pending before a State habeas court for consideration

and adjudication under Rule 10(c) of the Supreme Court Ruies.

CONCLUSION

The petition for a writ of certiorari should be granted.

Respectfully submitted,

C///Eartholomew Antonio 4
Petitioner, In propria persona

Date: _february 04, 2022
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