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UNITED STATES COURT OF APPEALS AUG 20 2021

MOLLY C. DWYER, CLERK
U.S. COURT OF APPEALS

FOR THE NINTH CIRCUIT
LANCE REBERGER, No. 19-15613
Plaintiff-Appellant, 'D.C. No. 3:15-cv-00468-MMD-
CBC
V.
MICHAEL KOEHN,; et al., MEMORANDUM’
Defendants-Appellees.

Appeal from the United States District Court
for the District of Nevada
Miranda M. Du, District Judge, Presiding
Submitted August 17, 2021"
Before: SILVERMAN, CHRISTEN, and LEE, Circuit Judges.
Nevada state prisoner Lance Reberger appeals pro se from the district
court’s summary judgment in his 42 U.S.C. § 1983 action alleging deliberate

indifference to his serious medical needs. We have jurisdiction under 28 U.S.C.

§ 1291. We review de novo. Toguchi v. Chung, 391 F.3d 1051, 1056 (9th Cir.

*

This disposition is not appropriate for publication and is not precedent
except as provided by Ninth Circuit Rule 36-3.

" The panel unanimously concludes this case is suitable for decision
without oral argument. See Fed. R. App. P. 34(a)(2).
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2004). We affirm.

The district court properly granted summary judgment on Reberger’s claim
concerning his August 1, 2014 medical treatment because Reberger failed to raise a
genuine dispute of material fact as to whether defendaﬁts were deliberately
indifferent to his serious medical needs‘. See id. at 1057-60 (holding deliberate
indifference is a “high legal standard” requiring a defendant be aware of and
disregard an excessive risk to an inmate’s health; medical malpracticé, negligence,
or a difference of opinion concerning the course of treatment does not amount to
deliberate indifference).

The district court prbperly granted summary judgment on Reberger’s claim
concerning the denial of seizure medication because Reberger failed to exhaust his
administrative remedies and failed to raise a genuine dispute of material fact as to
whether administrative remedies were effectively unavailable to him. See
Woodford v. Ngo, 548 U.S. 81, 90 (2006) (“[P]Jroper exhaustion of administrative
remedies . . . means using all steps that the agency holds out, and doing so properly
(so that the agency addresses the issues on the merits).” (citation and internal
quotation marks omitted)).

We do not consider matters not specifically and distinctly raised and argued
in the opening brief, or arguments and allegations raised for the first time on

appeal. See Padgett v. Wright, 587 F.3d 983, 985 n.2 (9th Cir. 2009).
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We do not consider documents not filed with the district court. See United
States v. Elias, 921 F.2d 870, 874 (9th Cir. 1990).

Reberger’s request for an in camera review of a video filed with the district
court, set forth in the opening brief, is denied as unnecessary.

Reberger’s motion to file an oversized reply brief (Docket Entry No. 68) is
granted.

AFFIRMED.
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United States Court of Appeals for the Ninth Circuit

Office of the Clerk
95 Seventh Street
San Francisco, CA 94103

Information Regarding Judgment and Post-Judginent Proceedings

Judgment - _

. This Court has filed and entered the attached judgment in your case.
Fed. R. App. P. 36. Please note the filed date on the attached
decision because all of the dates described below run from that date,

not from the date you receive this notice.

Mandate (Fed. R. App. P. 41; 9th Cir. R. 41-1 & -2) -

. The mandate will issue 7 days after the expiration of the time for
filing a petition for rehearing or 7 days from the denial of a petition
for rehearing, unless the Court directs otherwise. To file a motion to
stay the mandate, file it electronically via the appellate ECF system
or, if you are a pro se litigant or an attorney with an exemption from
using appellate ECF, file one original motion on paper.

Petition for Panel Rehearing (Fed. R. App. P. 40; 9th Cir. R. 40-1)
Petition for Rehearing En Banc (Fed. R. App. P. 35; 9th Cir. R. 35-1 to -3)

(1) A. Purpose (Panel Rehearing):
. A party should seek panel rehearing only if one or more of the following
grounds exist:
» A material point of fact or law was overlooked in the decision;
> A change in the law occurred after the case was submitted which
appears to have been overlooked by the panel; or '
»  An apparent conflict with another decision of the Court was not
addressed in the opinion.
. Do not file a petition for panel rehearing merely to reargue the case.

B. Purpose (Rehearing En Banc)

« . A party should seek en banc rehearing only if one or more of the following
- grounds exist:
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> Consideration by the full Court is necessary to secure or maintain

uniformity of the Court’s decisions; or

The proceeding involves a question of exceptional importance; or

> The opinion directly conflicts with an existing opinion by another
court of appeals or the Supreme Court and substantially affects a
rule of national application in which there is an overriding need for
national uniformity.

v

(2) Deadlines for Filing:
. A petition for rehearing may be filed within 14 days after entry of
~ judgment. Fed. R. App. P. 40(a)(1).

. If the United States or an agency or officer thereof is a party in a civil case,
the time for filing a petition for rehearing is 45 days after entry of judgment.
Fed. R. App. P. 40(a)(1).

. If the mandate has issued, the petition for rehearing should be
accompanied by a motion to recall the mandate.

. See Advisory Note to 9th Cir. R. 40-1 (petitions must be received on the
due date).

. An order to publish a previously unpublished memorandum disposition
extends the time to file a petition for rehearing to 14 days after the date of
the order of publication or, in all civil cases in which the United States or an
agency or officer thereof is a party, 45 days after the date of the order of
publication. 9th Cir. R. 40-2.

(3) Statement of Counsel
. A petition should contain an introduction stating that, in counsel’s
judgment, one or more of the situations described in the “purpose” section
above exist. The points to be raised must be stated clearly.

(4) Form & Number of Copies (9th Cir. R. 40-1; Fed. R. App. P. 32(c)(2))

. The petition shall not exceed 15 pages unless it complies with the
alternative length limitations of 4,200 words or 390 lines of text.

. The petition must be accompanied by a copy of the panel’s decision being
challenged.

. An answer, when ordered by the Court, shall comply with the same length
limitations as the petition.

. If a pro se litigant elects to file a form brief pursuant to Circuit Rule 28-1, a

petition for panel rehearing or for rehearing en banc need not comply with
Fed. R. App. P. 32.
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. The petition or answer must be accompanied by a Certificate of Compliance
found at Form 11, available on our website at www.ca9.uscourts.gov under
Forms.
. You may file a petition electronically via the appellate ECF system. No paper copies are

required unless the Court orders otherwise. If you are a pro se litigant or an attorney
~ exempted from using the appellate ECF system, file one original petition on paper. No
‘additional paper copies are required unless the Court orders otherwise.

Bill of Costs (Fed. R. App. P. 39, 9th Cir. R. 39-1)
. The Bill of Costs must be filed within 14 days after entry of judgment.
. See Form 10 for additional information, available on our website at
www.ca9.uscourts.gov under Forms.

Attorneys Fees
. Ninth Circuit Rule 39-1 describes the content and due dates for attorneys fees
applications.
. All relevant forms are available on our web51te at www.ca9.uscourts.gov under Forms

or by telephoning (415) 355-7806.
Petition for a Writ of Certiorari
. Please refer to the Rules of the United States Supreme Court at

WWWw.supremecourt.gov

Counsel Listing in Published Opinions

. Please check counsel listing on the attached decision. :
. If there are any errors in a published opinion, please send a letter in writing

within 10 days to:
> Thomson Reuters; 610 Opperman Drive; PO Box 64526 Eagan, MN 55123
(Attn: Jean Green, Senior Publications Coordinator);
»  and electronically file a copy of the letter via the appellate ECF system by using
“File Correspondence to Court,” or if you are an attorney exempted from using
the appellate ECF system, mail the Court one copy of the letter.
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UNITED STATES COURT OF APPEALS
FOR THE NINTH CIRCUIT

Form 10. Bill of Costs

Instructions for this form: hitp.//www.ca9.uscourts. gov/forms/form1Qinstructions.pdf

9th Cir. Case Number(s)

Case Name

The Clerk is requested to award costs to (party name(s)):

I swear under penalty of perjury that the copies for which costs are requested were
actually and necessarily produced, and that the requested costs were actually
expended.

Signature ' Date
(use “s/[typed name]” to sign electronically-filed documents)
REQUESTED
COST TAXABLE (each column must be completed)
No. of Pages per TOTAL
DOCUMENTS / FEE PAID Copies Copy Cost per Page COST
Excerpts of Record* : $ $

Principal Brief(s) (Opening Brief: Answering
Brief; 1st, 2nd , and/or 3rd Brief on Cross-Appeal; $ $
Intervenor Brief)

Reply Brief / Cross-Appeal Reply Brief $ $

Supplemental Brief(s) $ $

Petition for Review Docket Fee / Petition for Writ of Mandamus Docket Fee $

TOTAL: |$

*Example: Calculate 4 copies of 3 volumes of excerpts of record that total 500 pages [Vol. 1 (10 pgs.) +
Vol. 2 (250 pgs.) + Vol. 3 (240 pgs.)] as:

No. of Copies. 4; Pages per Copy: 500, Cost per Page: $.10 (or actual cost IF less than 8.1 0)

TOTAL: 4x 500 x 8.10 = §200.

Feedback or questions about this form? Email us at forms@ca9.uscourts.gov

Form 10 Rev. 12/01/2018
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UNITED STATES DISTRICT COURT
DISTRICT OF NEVADA

* k %

LANCE REBERGER, Case No. 3:15-cv-00468-MMD-CBC
Plaintiff, ORDER ACCEPTING AND ADOPTING
V. , REPORT AND RECOMMENDATION
OF MAGISTRATE JUDGE
MICHAEL KOEHN, et al., CARLA B. CARRY '
Defendants.
l. SUMMARY

Before the Court is the Report and Recommendation of United States Magistrate
Judge Carla B. Carry (“R&R”) relating to Plaintiff's civil rights amended complaint
(“Amended Complaint”) filed against Defendants' (ECF No. 4-1) and Defendants’ related
motion for summary judgment (“Motion”) (ECF No. 57). (ECF No. 120.) In the R&R, Judge
Carry recommended that this Court grant summary judgment for Defendants. (ECF No.
120 at 1, 13.) Plaintiff filed an objection (“Objection”). (ECF No. 125.) Finding no need to
await a response from Defendants, the Courf overrules Plaintiff's Objection and accepts
and adopts the R&R’s ultimate findings and recommendations.® |
. 7BACKGROUND 7 = momr oo s e

Plaintiff who is an inmate in custody of the Nevada Department of Corrections
(“NDOC") brought this case under 42 U.S.C. § 1983. (ECF Nos. 4-1.) The events giving

"

'Defendants are Dante Famy, Michael Koehn, Gloria Carpenter, Dawn Jones,
Romeo Aranas and Georges-Pele Taino. (ECF No. 17 at 3—4; ECF No. 120 at 1; ECF No.
57 at1.)

2plaintiff was provided additional time and copy work to file his Objection (ECF Nos.
122,124), but nonetheless still filed his Objection belatedly.

3In addition to the Motion and R&R, the Court has considered Plaintiff's response
(ECF No,103) and Defendants’ reply (ECF No. 113).
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rise to this case occurred while Plaintiff was housed at Ely State Prison (“ESP”) in Ely,
Nevada and at High Desert State Prison (“HDSP”) in Indian Springs, Nevada. (ECF No.
57 at 1-2; ECF No. 4-1 at 2; ECF No. 17 at 3.)

Following screening, Plaintiff was allowed to proceed with an Eighth Amendment
deliberate indifference to serious medical needs claim related to alleged delays and
deprivation of treatment. (ECF No. 17 at 8.) While Plaintiff filed another “Amended
Complaint” the same day, which followed the issuance of this Court's screening order
(ECF No. 18)—and is substantively the same as ECF No. 4-1, this action proceeded on
the single deliberate indifference count as permitted in the Court’s screening order (ECF
No. 17). (See ECF No. 19.) '

The delay of treatment allegation particularly relates to Plaintiff suffering from “a
stroke énd seizure” while in the infirmary at ESP, beginning August 1, 2014, and Plaintiff's
contention that prison officials refused Plaintiff medical help for over 30 hours. (ECF No.
17 at 4, 6; ECF No. 4-1 at 5; ECF No. 103 at 4-5.) The deprivation allegation pertains to
Plaintiff's assertion that Defendants refused to provide Plaintiff with seizure medication
from August 7, 2014 onward—after Plaintiffs return from University Medical Center
("UMC"). (ECF No. 17 at 4-5, 6-7; ECF No. 120 at 3.) Plaintiff's deliberate indifference
claim proceeded against all Defendants. (ECF No. 17 at 7.)

Defendants move for summary judgment on Plaintiff's screened Eighth Amendment
claim. (ECF No. 57.) Further background regarding Plaintiff's allegations and Defendants’
responses are explained in detail in the R&R, which this Court adopts.

lll. LEGAL STANDARD

A. Review of Magistrate Judge’s Recommendation

This Court “may accept, reject, or modify, in whole or in part, the findings or
recommendations made by the magistrate judge.” 28 U.S.C. § 636(b)(1). Where a party
timely objects to a magistrate judge’s report and recommendation, then the court is
required to “make a de novo determinatioh of those portions of the [report and

recommendation] to which objection is made.” 28 U.S.C. § 636(b)(1). Where a party fails
2
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to object, however, the court is not required to conduct “any review at all . . . of any issue
that is not the subject of an objection.” Thomas v. Arn, 474 U.S. 140, 149 (1985). Indeed,
the Ninth Circuit has recognized that a district court is not required to review a magistrate
judge’s report and recommendation where no objections have been filed. See United
States v. Reyna-Tapia, 328 F.3d 1114 (9th Cir. 2003) (disregarding the standard of review
employed by the district court when reviewing a report and recommendation to which no
objections were made); see also Schmidt v. Johnstone, 263 F. Supp. 2d 1219, 1226 (D.
Ariz. 2003) (reading the Ninth Circuit's decision in Reyna-Tapia as adopting the view that
district courts are not required to review “any issue that is not the subject of an objection.”).
Thus, if there is no objection to a magistrate judge’s recommendation, then the court may
accept the recommendation without review. See, e.g., Johnstone, 263 F. Supp. 2d at 1226
(accepting, without review, a magistrate judge’'s recommendation to which no objection
was filed).

In light of Plaintiff's Objection, this Court finds it appropriate to engage in a de novo
review to determine whether to adopt Magistrate Judge Carry’s R&R.

B. Summary Judgment Standard

“The purpose of summary judgment is to avoid unnecessary trials when the.re is no
dispute as to the facts before the court.” Nw. Motorcycle Ass’n v. U.S. Dep't of Agric., 18
F.3d 1468, 1471 (9th Cir. 1994). Summary judgment is appropriate when the pleadings,
the discovery and disclosure materials on file, and any affidavits “show that there is no
genuine issue as to any material fact and that the moving party is entitled to a judgment
as a matter of law.” Celotex Corp. v. Catrett, 477 U.S. 317, 322 (1986). An issue is
“genuine” if there is a sufficient evidentiary basis on which a reasonable fact-finder could
find for the nonmoving party and a dispute is “material” if it could affect the outcome of the
suit under the governing law. Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 248 (1986).

The moving party bears the burden of showing that there are no genuine issues of
material fact. Zoslaw v. MCA Distrib. Corp., 693 F.2d 870, 883 (9th Cir. 1982). Once the

moving party satisfies Rule 56’s requirements, the burden shifts to the party resisting the

3




O 0o N OO O b~ WO DN -

N N N N N N N N DN @ma a ca Q @ @ ;< ad owd -
0 ~N O O b~ W DN =2 O O© 00O N O ok~ W N -~ O

Case 3:15-cv-00468-MMD-CLB Document 127 Filed 03/15/19 Page 4 of 13

motion to “set forth specific facts showing that there is a genuine issue for trial.” Anderson,
477 U.S. at 256. The nonmoving party “may not rely on denials in the pleadings but must
produce specific evidence, through affidavits or admissible discovery‘ material, to show
that the dispute exists,” Bhan v. NME Hosps., Inc., 929 F.2d 1404, 1409 (9th Cir. 1991),
and “must do more than simply show that there is some metaphysical doubt as to the
material facts.” Orr v. Bank of Am., NT & SA, 285 F.3d 764, 783 (9th Cir. 2002) (quoting
Matsushita Elec. Indus. Co. v. Zenith Radio Corp., 475 U.S. 574, 586 (1986)). “The mere
existence of a scintilla of evidence in support of the plaintiff's position will be insufficient.”
Anderson, 477 U.S. at 252. Moreover, a court views all facts and draws all inferences in
the light most favorable to the nonmoving party. Kaiser Cement Corp. v. Fischbach &
Moore, Inc., 793 F.2d 1100, 1103 (9th Cir. 1986).
IV. DISCUSSION

In the R&R, Judge Carry divides Plaintiffs deliberate indifference claim for relief
based on the two distinct assertions Plaintiff makes: (1) Defendants’ delay in treating
Plaintiff while Plaintiff was housed in the ESP infirmary on August 1, 2014; and (2)
Defendants’ refusal to provide Plaintiff with seizure medication from August 7, 2014
onward. (ECF No. 17 at 6-7; see ECF Nos. 1-1, 18; ECF No. 120 at 2.) Judge Carry
recommended granting summary judgment in Defendants’ favor on both assertions. (ECF
No. 120.)

In the Obijection, Plaintiff raises various material and immaterial objections to the
R&R, and particularly objects to Judge Carry’s division of the deliberate indifference claim,
contending that both arguments—the delay in treatment and the refusal to provide seizure
medication are “intertwined.” (See generally ECF No. 125; see also id. at 12, 13.)
However, Plaintiff's lawsuit proceeded as per the findings in the Court’s screening order.
(ECF Nos. 17, 19.) To be clear, the screening order permitted Plaintiff to proceed on his
deliberate indifference claim, finding:

Plaintiff states a colorable claim for deliberate indifference to serious medical

needs. Based on the allegations, after Plaintiff suffered from a stroke and a
seizure, prison officials delayed seeking further medical help for Plaintiff for

4
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over thirty (30) hours causing Plaintiff brain injuries and physical injuries.

Additionally, prison officials refused fo give Plaintiff seizure medication and

continue to deny Plaintiff his seizure medication despite Plaintiff suffering

two seizures in one month.

(ECF No. 17 at 67 (emphasis added). Thus, as a preliminary matter the Court adopts the
R&R in considering the single claim as two separate issues. Here, the Court considers
Plaintiffs delayed indifference claim as tailored to Plaintiff's allegation that he was in the
ESP infirmary, starting August 1, 2014, for over 30 hours. (/d.) Plaintiff's denial of seizure
medication claim is tailored to the time after Plaintiff alleges he was to be provided with
seizure medication based on the “recommendation” and prescription of doctors at UMC.
(See, e.g., id. at 4-5, 6-7; ECF No. 4-1 at 7 (asserting that “HDSP doctors . . . were
medically deliberate indifferent when refusing to follow UMC recommendation on putting
[Plaintiff] on seizure medication to prevent any future seizures”).)

Ultimately, the Court concludes that Plaintiff fails to establish that Defendants were
deliberately indifferent to his serious medical needs and accordingly adopts the R&R'’s
recommendation to grant summary judgment for Defendants.

A. Legal Framework

The Eighth Amendment prohibits the imposition of cruel and unusual punishment.
U.S. Const. amend. VIII. Although conditions of confinement may be restrictive and harsh,
they may not deprive inmates of “the minimal civilized measures of life's necessities.”
Rhodes v. Chapman, 452 U.S. 337, 347 (1981). Prison officials must provide prisoners
with “food, clothing, shelter, sanitation, medical care, and personal safety.” Toussaint v.
McCarthy, 801 F.2d 1080, 1107 (9th Cir. 1986), abrogated in part on other grounds by
Sandin v. Connor, 515 U.S. 472 (1995) (emphasis added). A prison official violates the
Eighth Amendment when he acts with “deliberate indifference” to the serious medical
needs of an inmate. Farmer v. Brennan, 511 U.S. 825, 828 (1994).

“To establish an Eighth Amendment violation, a plaintiff must satisfy both an
objective standard—that the deprivation was serious enough to constitute cruel and

unusual punishment—and a subjective standard—deliberate indifference.” Snow v.

5
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McDaniel, 681 F.3d 978, 985 (9th Cir. 2012). The subjective requirement demands that
the prison official must be aware of and disregard the risk to the inmate’s health or safety.
Id. at 837; see also id. at 834 (internal quotation and citation omitted) (“The second
requirement follows from the principle that only the unnecessary wanton infliction . . .
implicates the Eighth Amendment.”). “Indifference may appear when prison officials deny,
delay or intentionally interfere with medical treatment, or it may be shown by the way in
which prison physicians provide medical care.” Jett v. Penner, 439 F.3d 1091, 1096 (9th
Cir. 2006) (internal quotations and citation omitted). But ultimately, a showing of deliberate
indifference requires a plaintiff show (1) a purposeful act or failure to respond to a
prisoner’s pain or possible medical need and (2) harm caused by the indifference. /d.
B. Analysis
1. Preliminary Issues Regarding Video Evidence

In his Objection, Plaintiff contends that there are three videos that could
substantiate his arguments that Defendants failed to treat and provide him with medical
care. (See, e.g., ECF No. 125 at 17.) Plaintiff asserts that the first video documents an
initial .“man down” where Defendants Koehn, Jones, and Carpenter directed ESP
personnel to put Plaintiff in his bed because they “could not revive” Plaintiff and “left him
to die for over 10 hours until [Plaintiff] céme out of sedation.” (ECF No. 125 at 7-8.) Plaintiff
claims that Defendants destroyed this first video to avoid liability. (/d.)

Plaintiff asserts that a second video (see ECF No. 108), shows a “second man
down” after he came out of sedation and fell off the ESP infirmary bed due to continuing
seizures and ultimately led to Defendants calling 911, which resulted in Plaintiff being
taken to the hospital. (See, e.g., ECF No. 125 at 3, 8.) Plaintiff argues throughout his
Objection that statements made on this video supports his contention that he was admitted
to the ESP infirmary for a longer duration than Defendants’ evidence—which he alleges
the R&R disproportionately relies on—supports. (/d. at 8-9.) Plaintiff argues that the
Magistrate Judge did not rely on this video to the extent it supports the length of time he

was housed in the ESP infirmary. (/d.)
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Plaintiff asserts that a third video exists. He claims this video documents a third
“man down” and is associated with events on “9-9-14 between 5:00 P.M. and 6:00 P.M.
under grievance 2006-29-89813.” (ECF No. 125 at 17; see also ECF No. 4-1 at 8 (noting
Plaintiff collapsed on this day).)

In light of the screening order discussed supra, the Court finds that the third video
here would only go to Plaintiff's contention that Defendants failed to provide him with
seizure medication. Further, the Magistrate Judge reviewed and considered the second
video. (See, e.g., ECF No. 120 at 8 (citing ECF No. 108).)* To the extent Plaintiff argues
that both the second and first videos create a dispute that Defendants were deliberately
indifferent in providing him treatment while he was in the infirmary at ESP, the Court finds
to the contrary, infra.

2, Delayed Treatment

As to the firsf part of Plaintiff's claim—delay in treatment on August 1, 2014—Judge
Carry recommended granting summary judgment for Defendants upon finding that the
admissible evidence establishes that Defendants did not act with deliberate indifference.
(ECF No. 120 at 7-10.) Plaintiff objects to both Judge Carry’s objective and subjective
findings on the issue, despite the former being in his favor. (ECF Co. 125 at 10-11; ECF
No. 120 at 9.) The Court adopts Judge Carry’s recommendation.

As an initial matter, the Court notes that even in his Objection Plaintiff is inconsistent
about the duration of time he was housed “unconscious” in the ESP infirmary. (See
generally ECF No. 125.) As noted, the screening order allowed Plaintiff to proceed on a
deliberate inference claim based on his allegation of an over 30-hour delay in treatment.
In his Objection Plaintiff claims that he was unconscious in the infirmary “on 8-1-14 at
11:30 am through til 8-3-14.” (Id. at 2; see also id. at 4, 11.) However, Plaintiff's own exhibit
(ECF No. 103-1) contradicts this statement. (See id. at 2 (showing Plaintiff underwent
"

i

4ECF No. 108 is the same video referred to as both Exhibit A and Exhibit AA.
7
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neurology consultation at UMC on August 2, 2014); see also ECF No. 125 at 34
(conceding Plaintiff was wrong about being in the ESP infirmary for over 30 hours).)

As he did in his opposition to Defendants’ Motion (ECF No. 103 at 5), Plaintiff
alternatively argues that he was in the ESP infirmary unconscious for over 10 hours (see,
e.g., ECF No. 125 at 4). He argues that the hours make no difference (id.), yet he focuses
extensively on the hours he was in the ESP infirmary (see generally ECF No. 125).

In any event, while Plaintiff's Objection is hard to follow at points, Plaintiff makes
the following contentions about what occurred during his hours in the ESP infirmary: (1)
he was admitted to the infirmary sometime after 11 A.M. (id. at 6); (2) after he had a seizure
and blacked out around 11:30 A.M., Defendants Carpenter and Jones “sedated him with
a Benzodiazopene [sic] and ordered that [he] be layed[sic] on his cell bed mattress” (id. at
7, 8; see also ECF No. 17 at 4); and (3) Plaintiff awoke from sedation—after he had been
laying on the infirmary bed for “over 10 hours”—at which point he continued seizing and
medical was called, then 911 was called, and Plaintiff was taken away in an ambulance
(id. at 8).

It appears to this Court that Plaintiff's claim is not really a claim of “delayed”
treatment but one of improper treatment—that he believes Defendants should have
provided him with some other treatment beyond sedation. (See, e.g., 125 at 8 (stating that
Plaintiff “was pallid” and Defendants sedated him “instead of calling 911 and an ambulance
to immediately send [Plaintiff] to WBRH”).) To the extent Plaintiff believes that he should
have been treated otherwise than being sedated, his belief amounts to a difference of
opinion between he and his medical provider, which cannot support a finding of deliberate
indifference. See, e.g., See Sanchez v. Vild, 891 F.2d 240, 242 (9th Cir. 1989) (holding
that a difference of opinion between medical professionals concerning the appropriate
course of treatment generally does not amount to deliberate indifference to serious
medical needs); Franklin v. Oregon, State Welfare Div., 662 F.3d 1337, 1344 (9th Cir.
1981) (providing that a “difference of opinion between a prisoner-patient and a prison

medical provider regarding treatment does not amount to deliberate indifference”).

8
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As Plalintiff notes, he continued to seize after he came out of sedation, and at this
point a man down was called for medical. The R&R finds as Plaintiff concedes in his
Objection—that a “mén down” was called “on 8-1-14 at 2109 (9:09 P.M.) . . . and Johnson
[(Medical)] arrived at 2110 (9:10 P.M.).” (Compare ECF No. 125 at 8 with ECF No. 120 at
8-9; see also ECF No. 60-5% (sealed) (Plaintiff's “Medical Report of Incident, Injury or
Unusual Occurrence (recording incident as occurring at “Time: 2109;” Medical was
immediately called—“Time: 2109;” Medical arrived a minute later at “Time: 2110")); ECF
No. 108 (Plaintiff's “Exhibit A — August 1, 2014 DVD” (showing medical entering Plaintiff's
cell at “approximately 9:30 p.m.” after Plaintiff was sufficiently restrained by other staff,
and later Plaintiff being loaded into an ambulance departing at “approximately 10:20
p.m.”)); ECF No. 60-3 (sealed) (chronicling events on “8/1/14” including and beyond the
“‘man down’; at “2109” underlying Plaintiff's delay treatment claim).)

The Court agrees with Judge Carry that this evidence supports a conclusion that
Defendants were not deliberately indifferent as to Plaintiffs’ “delayed treatment” allegation.
For one, at most there was a 21-minute-delay between when Medical was called after
Plaintiff awoke from sedation and when Medical was able to enter Plaintiff's cell due to
Plaintiff needing to be restrained for safety reasons. (See ECF No. 108 (Plaintiff's “Exhibit
A — August 1, 2014 DVD”).) Plaintiff departed in an ambulance approxirhately 50 minutes
after medical entered his cell to attend to him. (/d.) Plaintiff was otherwise under sedation
in the ESP infirmary for the “over 10 hours” he claims is at issue. Thus, even accepting
Plaintiff's claim that he was in the infirmary for over 10 hours, Defendants’ failure to provide
Plaintiff with what amounts to a claim of “proper” treatment, at most arises to a claim of
gross negligence. Gross negligence falls short of a finding of deliberate indifference. See,
e.g., Wood v. Housewright, 900 F.2d 1332, 1334 (9th Cir. 1990) (“While poor medical
treatment will at a certain point rise to the level of constitutional violation, mere malpractice,

I

5In his Objection, Plaintiff claims there is no ECF No. 60. (ECF No. 125 at 5.) ECF
No. 60 is a single page filing—on the docket—that merely indicates that Plaintiff's medical
records (ECF Nos. 60-1 through ECF No. 60-9) are being filed under seal.

9
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or even gross negligence, does not suffice.”). Accordingly, the Court accepts and adopts
the R&R’s recommendation that Defendants be granted summary judgment on Plaintiff's
claim that Defendants delayed treating him for “over 10 hours” in the ESP infirmary.
3. Denial of Seizure Medicafion

As to the second part of Plaintiff's claim, Judge Carry recommended granting
summary judgment for Defendants based on Plaintiff's failure to properly exhaust his
administrative remedies on this issue at any level of the grievance process. (ECF No. 120
at 7-13.)® Plaintiff did not address Defendants’ particular exhaustion argument in his
response to their Motion (see generally ECF No. 103). However, in his Objection and
without citing to evidence, Plaintiff asserts it “is not true” that he failed to exhaust this
allegation. (ECF No. 125 at 13.) This Court accepts and adopts the R&R on the issue.

The Prison Litigation Reform Act of 1996 (“PLRA”), codified as 42 U.S.C. § 1997e,
provides that “[n]o action shall be brought with respect to prison conditions under [42
U.S.C. § 1983], or any other Federal law, by a prisoner confined in any jail, prison, or other
correctional facility until such administrative remedies as are available are exhausted.” 42
U.S.C. § 1997e(a). The “exhaustion requirements applies to all prisoners seeking redress
for prison circumstances or occurrences.” Porter v. Nussle, 534 U.S. 516, 520 (2002). The
PLRA requires “proper exhaustion’—meaning that a prisoner must use “all steps that the
agency holds out, and doing so properly.” Woodford v. Ngo, 548 U.S. 81, 90 (2006)
(quoting Pozo v. McCaughtry, 286 F.3d 1022, 1024 (7th Cir. 2002)). “Proper exhaustion
demands compliance with an agency’s deadlines and other critical procedural rules.” /d.
at 90-91.

When an NDOC inmate has a grievance the inmate must engage in the three-step
grievance remediation process described in Administrative Regulation (“AR”) 740. (ECF
No. 57-1.) Under AR 740, an inmate must grieve his complaints in sequential order—

7

6Judge Carry separately concluded that there is an issue of material fact as to
whether Defendants were deliberately indifferent in failing to provide Plaintiff with
prescribed seizure medication. (ECF No. 120 at 10-12.) But, failure to exhaust is a bar to
a summary judgment finding on the issue.

10
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informal level, then first level, then second level—to resolve his redressable claims. (/d. at
5-10.) An inmate’s failure to exhaust his administrative remedies will result in dismissal of
his claim(s). See, e.g., McKinney v. Carey, 311 F.3d 1198, 1200-01 (Sth Cir. 2002)
(“Requiring dismissal without prejudice when there is no presuit exhaustion provides a
strong incentive that will further . . . Congressional objectives; permitting exhaustion
pendente Jite will inevitably undermine attainment of them.”).

Here, as noted Plaintiff failed to grieve at any level of his pertinent grievances the
issue of him being denied seizure medication after his return from UMC. (See ECF Nos.
57-2, 57-3, 57-4; ECF No. 120 at 12-13.) In his Objection Plaintiff appears to argue that
he grieved his denial of seizure medications because he filed grievances 2006-29-86468
and 2006-29-9333 “after [he] returned to ESP from UMC.” (ECF No. 125 at 14.) However,
by this statement Plaintiff conflates the timing of his grievance with the substance of his
grievance. The R&R clearly faulted Plaintiff in substance. (ECF No. ECF No. 120 at 12—
13.) As the R&R notes, while Plaintiff raised an issue of being denied medication in a
second level grievance, the grievance indicates that the denial pertained to seizures
before he was seen at UMC (ECF No. 57-2 at 3)—and thus before UMC doctors
recommend‘ed or prescribed seizure medication. To be clear, Plaintiff's claim of denial of
seizure medication claim is premised on the fact that UMC doctor's recommended and
prescribed him such medication. (See ECF No. 4-1 at 6—7.) |

Plaintiff further contends that Defendants conceded that the issue was exhausted.
(See ECF No. 125 at 15 (citing ECF No. 57 at 7).) However, the page in Defendants’
Motion that Plaintiff cites states, infer alia, that “[Plaintiff failed to grieve his claim . . . the
continued denial of seizure medication.” (ECF No. 57 at 7.)’

7
m

"Without citation to evidence, Plaintiff claims in his Objection that Defendants failed
to provide all second level grievance filings, “nor responses, if any, nor allowed [Plaintiff]
to sign any response.” (ECF No. 125 at 15.) However, as noted, Plaintiff failed to respond
to Defendant’s failure to exhaust argument in his response to Defendants’ Motion (see
generally ECF No. 103) and thus he also failed to make these allegations.

11
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Plaintiff nonetheless argues that he properly exhausted the claim. (ECF No. 125 at
15-16.) He posits that the law does not require him to “continue mentioning that
defendants denied him seizure medication.” (/d. at 16.) However, continual mention is not
the issue here. The issue is failure to grieve the denial of seizure medication at any point
in the pertinent grievances.® Even the Ninth Circuit case law Plaintiff cites (see ECF No.
125 at 16) requires him to “provide enough information . . . to allow prison official to také
appropriate responsive measures.” Griffin V. Arpaio, 557 F.3d 1117, 1121 (9th Cir. 2009)
(internal quotations and citation omitted). Plaintiff's failure to grieve at any level the denial
of seizure medication after UMC’s recommendation and prescription—as alleged in his
Amended Complaint (ECF No. 4-1 at 6-7)—renders dismissal, without prejudice,
appropriate. As in Griffin, Plaintiff's failure to exhaust deprived Defendants of the
opportunity to take appropriate responsiVe measures. /d. Accordingly, the Court grants
summary judgment on Plaintiff's claim premised on the allegation of denial of seizure
medication based on Plaintiff's failure to exhaust the issue.

In sum, the Court accepts and adopts the R&R’s recommendation (ECF No. 120)
and grants Defendants’ motion for summary judgment (ECF No. 57) on Plaintiff's
remaining claim of deliberate indifference to serious medical needs.

V. CONCLUSION

The Court notes that the parties made several arguments and cited to several cases
not discussed above. The Court has reviewed these arguments and cases and determines
that they do not warrant discussion as they do not affect the outcome of the motion before
the Court.

It is therefore ordered that the Report and Recommendation of Magistrate Judge
Carla B. Carry (ECF No. 120) is accepted and adopted in its entirety.

i

8The Court need not address Plaintiffs concerns regarding exhaustion as to
particular Defendants, because it is evident Plaintiff did not grieve the substantive issue.
(ECF No. 15-16.) The Court also declines to address Defendants’ alternative qualified
immunity argument. (ECF No. 57 at 11-13; ECF No. 120 at 3.)

12




O W 00 N O O A~ W NN -

N N N ’ N N N N N N - - - N —_ —_ —_ — _ -
0] ~ (o] (@) N w N - o [{e] [00] ~ (0] (8] H w N -

Case 3:15-cv-00468-MMD-CLB Document 127 Filed 03/15/19 Page 13 of 13

It is further ordered that Defendants’ motion for summary judgment (ECF No. 57)
is granted.

It is further ordered that Plaintiff's Objection (ECF No. 125) is overruled.

The Clerk of Court is directed to enter judgment in accordance with this order and
close the case.

DATED THIS 15" day of March 2019.

MIRANDA M. DU
UNITED STATES DISTRICT JUDGE
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UNITED STATES COURT OF APPEALS F I L E D

FOR THE NINTH CIRCUIT DEC 12021

MOLLY C. DWYER, CLERK
U.S. COURT OF APPEALS

LANCE REBERGER, No. 19-15613
Plaintiff-Appellant, D.C. No. 3:15-cv-00468-MMD-
CBC
\2 District of Nevada,
Reno ”

MICHAEL KOEHN,; et al., :
ORDER
Defendants-Appellees. '

Before: SILVERMAN, CHRISTEN, and LEE, Circuit Judges.

The full court has been advised of the petition for rehearing en banc and no
judge has requested a vote on whether to rehear thé matter en banc. See Fed. R.
App. P. 35.

Reberger’s petition for rehearing en banc (Docket Entry No. 75) is denied.

Reberger’s motion to recall the mandate (Docket Entry No. 76) is denied as
unnecessary.

No further filings will be entertained in this closed case.
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Clerk’s Office.



