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LIST OF PARTIES
: . All parties appear in the caption of the case on the cover page.
M/A]l parties do not appear in the caption of the case on the cover page. A list of

all parties to the proceeding in the court whose judgment is the subject of this
petition is as follows:
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IN THE

SUPREME COURT OF THE UNITED STATES
PETITION FOR WRIT OF CERTIORARI

Petitioner respectfully prays that a writ of certiorari issue to review the judgment below.

OPINIONS BELOW

mor cases from federal courts:

The opinion of the United States court of appeals appears at Appendix p‘ to
the petition and is

[ ] reported at /\/ / Q ; Or,

[ ] bas been designated for publication but is not yet reported; or,
is unpublished.

The opinion of the United States district court appears at Appendix _B_ to

the petition and is / /q ;
[ ] reported at / v ; OF, }
|

[ 1 has been designated for publication but is not yet reported; or,
18 unpublished.

[[/}/For cases from state courts:

The opinion of the highest state court to review the merits appears at
Appendix _A (3 to the petition and is

[ ] reported at /N / ’q' ; OT,
[ ] has been designated for publication but is not yet reported; or,
‘[\/ﬁs unpublished.

The opinion of the : TAL (FRWTT court

appears at Appendix 2 _ to the petition and is
[ ] reported at LY //2 ; or,

[ ] has been designated for pubhcatlon but is not yet reported; or,
V] is unpublished.




JURISDICTION

M/For cases from federal courts:

The date 0 Wh ;h the Umted States Court of Appeals decided my case
was

[ 1 No petition for rehearing was timely filed in my case.

[\ A timely petition for rehearing was denied by the United States Court of
Appeals on the following date; /NOl/=~ 30,202 and a copy of the
order denying rehearing appears at AppendixR. __ _.A

[V]/An extension of time to ﬁle the petition for a ert of cergorarl was granted
to and including __ . ~ 44 QY5 (date) on .. . iU}C‘/ date)

in Application No. A /]//’ @,

The jurisdiction of this Court is invoked under 28 U. S. C. § 1254(1).

H/For cases from state courts:

The date on which the highest state court declded _E{ case was 1/ L[r0u~3/ ‘O/ o{

A copy of that decision appears at Appendix _ -

[V{ A tlyeg })etltlon for rehearing was thereafter denied on the following date:
., and a copy of the order denying rehearing '
appears at Appendix . ..

An extension of time to file the petition for a writ of certiorari was granted
to and including A8 QeSS (date) on /Ll 17200 (date) in
Application No. AN/ /q-

y ambd

The jurisdiction of this Court is invoked under 28 U. S. C. § 1257(a).
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Petitioner has technically exhausted his state remedies. He was tried, convicted by a jury,
and sentenced. He filed a direct appeal, which was denied. He filed a PCR action, which was
denied. He appealed the denial of PCR, which was denied. Petitioner filed a 2™ PCR action
that was conditionally dismissed and then finally dismissed as time baneq, improperly
successive under state law, and failing to state a claim upon which relief could be granted. As a
result, Petitioner has technically exhausted his state remedies. His 2™ PCR is time barred and
improperly successive under South Carolina law. And, he cannot show the 2™ PCR Court
dismissed his 2" PCR action on an improper basis.

However, he did not properly exhaust his state remedies, and as a result, most of his
federal habeas grounds are procedurally barred. As set forth in Respondent’s Return,
Petitioner’s Grounds one through three, six, eight through seventeen, part of Ground
eighteen, all of Ground nineteen, and all of Ground twenty are procedurally barred or are not
cognizable. In his Response, Petitioner has not shown cause and prejudice or actual innocence to
overcome the procedural bar or even attempted to do so, (ECF #47 and 47-1 [attachments]). He
has not attempted to show how the grounds that are not cognizable are somehow cognizable on
federal habeas review. And, as set forth in Respondent’s Return, there is no merit to any of
Petitioner’s Grounds in this setting. (ECF #40). In his Response, Petitioner has not even
attempted to argue how any of his grounds have any merit in this setting. (See ECF #47 and
ECF #47-1). His attachments to his Response do not create a genuine issue of material fact

either. (ECF #47-1).> Therefore, because Petitioner’s Response has failed to create or point to

> In fact, Petitioner has not shown there is any merit whatsoever to the allegations raised in his
2™ PCR action, including that counsel was ineffective in failing to have a competency evaluation
conducted. Petitioner has not offered any evidence he was not competent to stand trial or insane
at the time of the crimes. Hall v. Catoe, 360 S.C. 353, 601 S.E.2d 335 (2004); Jeter v. State, 308

.. .. _ S.C.230,417 S.E.2d 594 (1992); Garren v. State, 423 S.C. 1, 813 S.E.2d 704 (2018).
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Ground Three:

Ground Four:

Ground Five:

Ground Six:

Ground Seven:

Ground Eight:

Ground Nine:

Counsel for failing to prepare and present an adequate defense
[Respondent’s Grounds Two, Three, Twenty]. ECF No, 16-2 at 8, 111-15.

Ineffective assistance of PCR Counsel for failing to (1) assert Trial Counsel
was ineffective for failing to prepare and present an adequate defense, (2)
raise issue of State witness being “loaded off beer” at trial, and (3) present
the witnesses Trial Counsel should have called [Respondent’s Grounds
Eight & Twelve]. ECF No. 16-2 at 8, 118.

Ineffective assistance of PCR Appellate Counsel for failing to present issue
regarding Trial Counsel’s testimony at the PCR hearing that State witness
Henry Dingle was “loaded off beer” [Respondent’s Ground Thirteen]. ECF
No. 16-2 at 9.

Ineffective assistance of Trial Counsel for failing to investigate the crime
scene, review the investigative report, and discover information that could
have been used to challenge the State witnesses’ credibility [Respondent’s
Grounds Four, Five, Fourteen, Fifteen, Eighteen, & Nineteen]. ECF No. 16-
2 at 10, 32-34, 88-98, 37-182.

“The sole basis of [Petitioner]’s conviction was perjured testimony which
was knowingly used by the prosecuting authorities in order to obtain a
conviction and also that these authorities deliberately suppressed evidence
which would have impeached and refuted the testimony thus given against
him. This conviction was based entirely upon evidence the prosecutor knew
was false” [Respondent’s Ground Sixteen]. ECF No. 16-2 at 57, 180.

Ineffective assistance of Trial Counsel for failing to move for a mental
evaluation prior to trial to determine Petitioner’s competency, literacy, and
culpability in connection with his alleged criminal conduct [Respondent’s
Ground Nine®]. ECF No. 16-2 at 65, 162, 170-75.

Ineffective assistance of Trial Counsel for failing to object to Henry
Dingle’s testimony [Respondent’s Ground One]. ECF No. 16-2 at 119-20.

Ineffective assistance of Trial Counsel for failing to object to an improper
jury charge [Respondent’s Ground Seven]. ECF No. 16-2 at 148-51.

II. STANDARDS OF REVIEW

A. Summary Judgment Standard

Summary judgment is appropriate if a party “shows there is no genuine dispute as to any

® This ground corresponds to Respondent’s Ground Eleven.

6
3 Cage
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478, 488-97 (1986). Absent a showing of cause, the court is not required to consider actual
prejudice. Turner v. Jabe, 58 F.3d 924, 931 (4th Cir. 1995). However, if a petitioner demonstrates
sufficient cause, he must also show actual prejudice in order to excuse a default. Murray, 477 U.S.
at 492. To show actual prejudice, the petitioner must demonstrate more than plain error. When a
petitioner has failed to comply with state procedural requirements and cannot make the required
showing of cause and prejudice, the federal courts generally decline to hear the claim. /d. at 496.
III. DISCUSSION

Respondent asserts all of Petitioner’s grounds for relief are defaulted, except for portions
of Ground Five (Respondent’s Grounds Four, Five, and part of Ground Eighteen) and Ground
Nine (Respondent’s Ground Seven). See ECF No. 40 at 32-57. Petitioner has not challenged

Respondent’s assertion of default, nor has he claimed cause and prejudice to excuse the default.”

7 Further, after an independent review of the record, the Court agrees with Respondent’s default
analysis. Ground One was preserved at trial and raised on direct appeal. However, it concerns an
issue of state evidentiary law and is not cognizable on federal habeas review. See Estelle v.
McGuire, 502 U.S. 62, 67-68 (1991) (“[I]t is not the province of a federal habeas court to
reexamine state-court determinations on state-law questions.”). To the extent Ground One alleges
arelated claim of ineffective assistance of counsel, that claim was not presented at PCR. Likewise,
Petitioner did not present Ground Two’s allegations of ineffective assistance of Appellate Counsel
at PCR. Petitioner’s claims of ineffective assistance of PCR counsel in Ground Three are not
cognizable on federal habeas review as independent grounds for relief. See 28 U.S.C. § 2254(i)
(“The ineffectiveness or incompetence of counsel during Federal or State collateral post-
conviction proceedings shall not be a ground for relief in a proceeding arising under section
2254.7); Martinez v. Ryan, 566 U.S. 1, 16 (2012) (section “2254(i) precludes [a habeas petitioner]
from relying on the ineffectiveness of his post-conviction attorney as a ‘ground for relief’™).
Petitioner’s claim of ineffective assistance of PCR Appellate Counsel in Ground Four is also not
a cognizable ground for relief in this action. See 28 U.S.C. § 2254(i); Martinez, 566 U.S. at 16
(expressly declining to “extend [its holding] to attorney errors in any proceeding beyond the first
occasion the State allows a prisoner to raise a claim of ineffective assistance at trial”). The portions
of Ground Five not addressed on the merits below were not presented to and considered by the
PCR Court. Petitioner’s perjury claims in Ground Six were arguably presented at the PCR
evidentiary hearing; however, they were not raised on direct appeal or PCR appeal. Petitioner did
not present Ground Seven in his first PCR proceeding. Petitioner did present Ground Seven in his
second PCR application, but that application was dismissed by the state courts on adequate and
independent state law grounds. Lastly, while Petitioner did discuss Henry Dingle’s trial testimony
and his allegation that Henry Dingle was drunk, Petitioner did not raise this particular ineffective
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REASONS FOR GRANTING THE PETITION
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CONCLUSION

The petition for a writ of certiorari should be granted.

Respectfully submitted,




