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IN THE SUPERIOR COURT OF FULTON COUNTY |

STATE OF GEORGIA
‘STATE OF GEORGIA {
: { CRIMINAL €ASE NO, )
( 09-8C-83568 !
¥ E
DEIMEYON X, ALLEN {

" Thia case came bofore his Court or hasring on Mey 30 and Augusn 3%, 2012, on the
Defondant’s motion for new trial, as amandsd. This Court fnds that, after  juey trial held in
November 2010, the Defendant was found goiliy of malice murder, feloby muirder, agaravated:
agsault, and possession of a firearm during the cormmission of a folony, for which he ;eesivad 8
total seantence of lifs plus five years.

Afler considering the record in this case, the Defondant’s amended motions for new teis!,
&i’s State's mponsé in oppesition at the hearing In this ease, and the arguments by both the
Defendant and Btate on tho issues eontained thereln, the Defondent’s motion for new teial is
hereby DENIED.

80 ORDERED this c&:dw ofé&:_‘____,zols;

FUL‘I‘ON COUNI‘Y SUPERIOR COURTS
: ATLANTA JUDICIAL GIRCUIT

gunk  PAGE
'$22 - 308

01.21.2022
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Supreme Court of Georgia.
ALLEN v, The STATE.
No. S:4A1884.
Decided: March 16, 2015

Deimeyon X. Allen (“Allen”™) appeals from his convictions and sentences for the malice
murder of Keith Booker, the aggravated assault of David Armour, and possession of a
firearm during the commission of a crime. For the reasons that follow, we affirmu

Construed to support the verdicts, the evidence showed that Allen and his brother Antoine
Allen (“Antoine™) lived in the same housing complex; Antoine lived with his mother, and
Allen lived in a separate unit. Roger Armour (*Roger”) lived in & nearby unit, across a
parking area; at the time of the crimes, Roger was outside his apartment with murder victim
Booker, David Armour (“David™), and several others, including Allen and Antoine,

David and others teased Antoine about u previous incident in which Antoine had called the
police, and David and Antoine began arguing; a suggestion was made that the two men
engage in fisticuffs, but Antoine said he would shoot his tormentors instead, and he and
Allen ran toward their mother's apartment, pursued by David and Booker.

Allen went in his mother's apartment and emerged firing a Glock .40 caliber pistol at David
and Booker, who fled to Roger’s apartment. Roger retrieved his .380 caliber pistot and
attempted to return fire, but the pistol jammed. Inside the apartment, it was learned that
Booker had been shot. Booker was taken to a hospital, where he died of a single gunshot
wound to his heart; the bullet entered from his back. Allen told investigating law
enforcement officers that: he cngaged the men in conversation when he went outside to take
out the trash; an argument ensued and continued as the men followed him toward his
mother’s apartment, with men pushing and pulling him; Roger was the first to produce a
pistol and pointed it at Allen and Antoine; Allen went to his mother's apartment to retrieve
his .40 caliber Glock pistol, saw through the window that the men were still outside, exited
his mother's apartment and found one of the men pointing a pistol at him; he pulled his
pistol from his waistband and fired at the men, while they faced him; he ran and tossed his
pistol away before climbing a fence. Ten shell casings were found in the parking area
between the housing units of Allen's mother and Roger, which casings were from the

same .40 caliber weapon; the projectile taken from Booker’s body was also fired from a .40
caliber weapon, Allen's .40 caliber Glock pistol was not recovered.

1. The evidence was sufficient to authorize a rational trier of fact to find beyond a reasonable
doubt that Allen was guilty of the crimes of which he was convicted. See Jackson v. Virginia,
443 U.S. 307, 99 S.Ct, 2781, 61 L.Ed.2d 560 {1979).
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2. In his motion for new trial, Allen relied in part on OCGA §§ 5-5-202 and 5-5-21,3
contending that the verdicts were decidedly and strongly against the weight of the evidence,
and contrary to the principles of equity and justice, such as to warrant the exercise of the
trial court's discretion to grant a new trial. Allen now contends that, in addressing his
motion for new trial, the trial court did not apply the correct standard, claiming that the trial
court's order denying the motion found only that the evidence was sufficient to support the
verdicts under Jackson, supra, and thus, the case should be remanded.

As this Court has noted,

(e]ven when the evidence is legally sufficient 1o sustain a conviction, a trial judge may grant
a new trial if the verdict of the jury is “contrary to . the principles of justice and equity,”
OCGA § 5~5-20, or if the verdict is “decidedly and strongly against the weight of the
evidence.” OCGA § 5-5—21. When properly raised in a timely motion, these grounds for a
new trial—-commonly known as the “general grounds”—require the trial judge to exercise a
“broad discretion to sit as a ‘thirteenth juror.'* Walker v. State, 292 Ga. 262, 264(2), 737
S.E.2d 311 (2013). In exercising that discretion, the trial judge must consider some of the
things that she cannot when assessing the legal sufficiency of the evidence, including any
conflicts in the evidence, the credibility of witnesses, and the weight of the evidence. See
Choisnet v. State, 202 Ga. 860, 861, 742 S.E.2d 476 (2013). Although the discretion of a trial
judge to award a new trial on the general grounds is nat boundless—it is, after all, a
discretion that “should be exercised with caution [and] invoked only in exceptional cases in
which the evidence preponderates heavily against the verdict,” Alvelo v. State, 288 Ga. 437,
438(1), 704 5.E.2d 787 (2011) (citations and punctuation omitted)—it nevertheless is,
generally speaking, a substantial discretion, See State v. Harrls, 292 Ga. 92, 94, 734 S.E.2d
357 (2012).

White v. State, 2903 Ga. 523, 524(2), 753 S.E.2d 115 (2013) (Footnote omitted.)

Allen's characterization of the trial court's order denying his motion for new trial as
incorrect because it did not apply the correct standard of review is misplaced. The court did
not simply state that the evidence was sufficient to allow the jury to find Allen guilty, rather,
the court's order states:

After considering the record in this case, the Defendant's amended motions for new trial, the
State's response in opposition at the hearing in this case, and the arguments by both the
defendant and State on the issues contained therein, the Defendant's motion for new trial is
hereby DENIED,

Nothing in this order indicates that the trial court failed to “perform ( J its ‘duty to exercise
its discretion and weigh the evidence’ in its consideration of the general grounds. {Cit.]”
White, supra at 525, 753 5.E.2d 115. The court did not state the incorrect standard in its
order, see Choisnet, supra; Manuel v. State, 289 Ga, 383, 386(2), 711 8.E.2d 676 (2011), and
nothing in the record indicates that the court was unaware of its responsibility. See
Copeland v, State, 327 Ga,App. 520, 525(2), 759 S.E.2d 503 (2014). Indeed, the record
demonstrates the opposite; during the hearing on the motion for new trial, the court's
attention was specifically called to OCGA §§ 5-5-20 & §-5-21, and that consideration of
the general grounds thereunder involved different issues than merely the sufficiency of the
evidence, and the court responded that it would not grant a new trial as “the thirteenth
juror.” The court clearly recogrized that, in its diseretion, it could grant a new trial under the
authority of OCGA §§ 5-5-20 and 5~5-21, and chose not to do so. Compare Alvelo, supra.

Allen also argues that the verdicts were against the weight of the evidence, and that the trial
court should have granted a new trial on the general grounds, noting that there were
inconsistencies in the evidence, and positing that Roger had accidentally shot Booker,
However,

(a] motion for new trial based on OCGA § 5-5-20, i.¢., that the verdict is contrary to the
evidence, addresses itself only to the discretion of the trial judge. Witt v. State, 157 Ga.App.
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564(2), 278 8.B.2d 145 (1981), Whether to grant a new trial based on OCGA § 5-5-21, ie.,
that the verdict is strongly against the evidence, is one that is solely in the discretion of the
tia) court, and the appellate courts do not have the same discretion 10 order new trials.
willis v. State, 263 Ga. 597(1}, 436 S.E.2d 204 (1993).

Smith v. State, 292 Ga. 316, 317(1)(b), 737 S.E.2d 677 (2013). Thus, even when an appellant
asks this Court to review

a trial court's refusal to grant a new trial on the general grounds, this Court must review the
case under the standard set forth in Jackson v. Virginia {supra), that is, if the cvidence
viewed in the light most favorable to the prosecution, supports the verdict or verdicts. [Cit.)

Williams v. State, -—— Ga, ————, ————, ——— 8.E,2d ~——- (2015) (Case no. 514A1937,
decided Feb. 16, 2015). And, as noted in Division 1, supra, under the standard set forth in
Jackson, supra, the evidence authorized the jury to find Allen guilty of the crimes of which
he was convicted.

3. Allen contends that the court should have, sua sponte, granted a mistrial because of
unclear verdicts and other improprieties concerning the rendering of the verdicts. The
verdiet form presented to the jury vead, in pertinent part:

Count One—~Murder. We, the jury, find the Defendant _
Or
We, the jury, find the Defendant _ of Voluntary Manslaughter.

And, it is uncontroverted that when the verdicts were initially presented to the court, the
verdiet form had both of the above blanks filled in with the word “Guilty.” The jury foreman
then requested the verdict form be returned to him, and he then wrote, on the back of it:
“Change Voluntary Manslaughter to NOT GUILTY,” but no change was made to the front of
the form. The form was presented to the court, and the foreman affirmed that the verdicts
had been agreed to by all 12 jurors, The foreman read the verdiets as follows:

Count one, murder, we, the jury find the defendant guilty.
Count two, felony murder, we, the jury find the defendant guilty.
Count three, aggravated assault, we, the jury find the defendant guiity.

Count four, possession of a firearm during the commission of a felony, we, the jury find the
defendant guilty.

Count five, aggravated assault, we, the jury, find the defendant guilty,

The verdicts were then reviewed by Allen's counsel and the prosecutor. Allen requested that
the jury be polled; each juror answered affirmatively to three questions: “Is this your
verdict?”; “Was this your verdict in the jury room?”; and, “Is this now your verdict?”

Although Allen argues that the completion of the verdict form shows that the jury did not
properly understand the crimes charged, he points to nothing in the record other than the
initial scrivener’s ervor, which was corrected. Allen also asseris that he was deprived of
unanimous verdiets. He specifically contends that the trial court did not address any issve
regarding the “unanimity of the verdict” until a latcmﬁm
testified that he made the notation on the back of the verdict form so as to reflect the jury's
vote,s but this contention is not correct. Rather, the court polled the jurors as to whether the
verdicts of guilty were indeed the verdicthumr.
/—"—'———‘—"—A—\_/"

“In criminal cases the privilege of polling a jury is the legal right of the defendant, and does
not depend upon the discretion of the court.” [Cit.] The purpose of the rule is to insure that
each member of the jury assents to the verdict, and for the court to discern possible
coercion.
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Benefield v. State, 278 Ga. 464, 466, 602 S.E.2d 631 (2004). “[A] negative response to a poll
question “is enough to raise the inference that the finding of the jury was not coneurred in by
each of the jurors, and, this being true, there was no legal verdict,' [Cit.]" 1d. When the jury
was polled, there were no negative responses, and the court did not err in determining that
the jury reached nnanimous verdicts.

Judgments affirmed.
RINES, Presiding Justice.

All the Justices concur.
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L JURISDICTIONAL STATEMENT

Supreme Court of Georgia rather than the Court of Appeals of Georgia
has general jurisdiction of this case on appeal for the reason that this is a murder
case in which a sentence of death could have been imposed. Ga. Const. (1983),

Art. 6, Sec. 6, Par. 3 (8).
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I STATEMENY OF MATERIAL FACTS
This is a direct appeal on a murder conviction, The primary theory of the
Defense, clearly established within their Motion for New Trial, is that the
Appellant was running from known gang members on the night at issue who
admitted to being armed at the time the events transpired. The Defense theory
contends that the Appellant discharged a weapon in an attempt to scare away these
armed individuals and to halt their pursuit of him and his brother. The victim and
the victim’s brother, Roger Armour, went to their apartment to engage the
Appellant in a shoot out during which time the victim was accidentally shot by his
brother, Roger Armour. The evidence clearly and unequivocally supports the
Defense theory of events.
A. The Defendant was convicted of murder on November 10, 2010. (TT:
Jury ve;dict).
B. The Defendant had no criminal history, had “led a pretty good life”
| according to the Trial Court and was gainfully employed prior to this
incident at issue. (MNT Page 35, lines 1-3).
C. The victim and his brothers had a history of violence, gang affiliation,

and were in possession of weapons on the night at issue. ( 7T Page 284
Lines 3-6; TT Page 261 Lines 9-10; TT Page 261 Lines 3-6)

D. The State’s star witnesses, Roger Armour and “Diesel”, admitted to being

1902



intoxicated and having difficult remembering events on the night of his

brother’s death. (77 page 233 Lines 9-12; TT Page 303 Lines 14-18; TT Page 303
Lines 18-25 and Page 304 Lines 1-4).

OVERVIEW OF MATERIAL FACTS
This is clearly a case of grave injustice wherein a law abiding citizen, has
been wrongfully convicted of murder for the death of the victim for which he could
not possibly be responsible based on forensic evidence. Specifically, this case
involves a Defendant in his mid-thirties without any criminal history whatsoever
who was gainfully employed with the City of Atlanta government at the time of
the events at issue, The victim in this case was a 17 year old male with a history of
violence and gang affiliation residing within the same apartment complex as the
Defendant. On the night of the death at issue the Defendant was running away
from armed gang members who were chasing both him and his brother, Antoine
Allen. Testimony was given by numerous individuals residihg in the apartment
complex regarding the victim and his brother’s ﬁropensity towards violence and
general trouble making.
The night of the victim’s death he and was with a group of individuals,
including his brothers Roger and David, that were teasing and chasing the
Defendaﬁt’s brother with guns The victim and his brother were involved in an

incident weeks prior to his death involving shots fired in the neighborhood as well.

o
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The Defendant responded to this threat of harm to himself and his brother by firing
shots into the air to break up the crowd that was coming after them.

At trial it was made clear that the victim was congregated outside with
several associates on the night of his death and the parties were passing around a
-gun The State’s primary witnesses admitted to being intoxicated during the events
in question . Their stories were rife with numerous inconsistencies such as whether
the victim was dragged inside the apartment or whether he walked in the apartment

~ after sustaining a shot and fell down.

This discrepancy is important because the Defense contends that the victim
sustained his injury from his own brother who shot him inside the apartment by
accident. There were no blood stains found outside the apartment from the victim
that would indicate he sustained his injury outside and was dragged inside.
However, police did see a blood splatter pattern against the wall typically
associated with impact inside the apartment. Furthermore, there was numerous
shell casings from a discharged firearm recovered within the victim’s apartment.

While the Defendant admits to having a firearm and utilizing it against the
victim, it was done for purpose of self defense. The Defendant had been fired upon
by the victim and his brothers s evidenced by the bullet holes sustained by the
Defendant’s vehicle and the shell casings recovered outside his residence.

It was made clear at trial that there were no shell casings found in the

[outr
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Defendant’s home, but shell casings were found in the home of the victim
indicating shots fired from within the victim’s residence.

It was further established at trial and wifhin the Motion for new trial that
the location of the bullet on the wall, combined with the blood splatter on the wall,
necessarily means that the victim sustained his fatal injury within his apartment
and not from a shooter outside the apartment. Moreover, the position of the
Defendant when he was firing the weapon would have required his bullet to make
a 90 degree turn to strike the victim.

III. PROCEDURAL HISTORY

The Defendant, DEIMEYON XAVIER ALLEN was tried by jury in Fulton
County Superior Court on November 2010. The Honorable Henry M. Newkirk,
Judge, Superior Court, Atlanta Judicial Circuit, presided over the trial. The jury
reached its verdict on November, 2010, finding Defendant guilty of murder (count
1), felony murder (Count 3), aggra\}ated assault (Count 4), and possession of a
firearm during the commission of a felony (Count 5). (Volume V, p. 2-3; see also
Amendment to Volume IV; R-296). Defendant’s felony murder and aggravated
assault convictions merged into his conviction for murder (Volume V, p.9).
Defendant was! therefore, sentenced on Counts 1 and 3 (Volume V, p. 10). He was
sentenced to life imprisonment for murder and a corisecutive five year term of

imprisonment for his conviction for the firearm offensé. (Volume V, p. 11; R-294-

-7-

|55



295).

Defendant timely ﬁled his motion for new trial on November, 2010 (R - 299-
301), subsequent to the verdict returned by the jury, and this Court’s judgmenf of
conviction and sentence entered on November, 2010 (Trial Transcript Volume V p.
2-3, 10-11; see also Amendment-to Volume IV). Defendant then amended his
motion for new trial on October 4, 1999, and filed a brief in support (R-307-407).
A hearing was held on Defendant’s motion and amended motion for new trial on
May and August, 2012 (R-402j. Defendant’s Motion for New Trial was denied on
April 22, 2013 (R-403). Defendant’s counsel consequently filed a notice of appeal
on April 22, 2013. Pursuant to O.C.G.A. 17-1-1 and the rules of the Supreme
Coutt, the undersigned counsel forwarded a copy of Defendant’s notice of appeal
to the Futon County District Attorney’s Office as well as the'Attorney General’s
Office of Georgia.

It is the undersigned counsel’s desire to have oral argument, particularly
addressing the issue which this court left open in footnote 6 in Johnson v.
State, S99G0759 (February 28, 2000), aff’g, 236 Ga. App. 252, 511 S.E.2d 603
(1999): whether a witness’ level oi‘ certainty or confidence in :their

\ identification is a factor which a Wwitness should be allowed to testify, and
f which the jury should be instructed to consider when considering the

- reliability of a witness’ identification,

lstl
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Defendant is currently incarcerated at Macon State Prison, P.O Box 426,

Oglethorpe, Georgia 31068. Defendant is GDC ID # 1000420167.
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IV. TRIAL INDEX
All Pre-trial motions will be reflected as “PT”. Trial transcripts will be

noted as “TT”. Motion for New Trial Transcripts will be reflected as “MINT” .

——
——

-10-
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V. ENUMERATIONS OF ERROR

A. The Trial Court Applied the Wrong Standard in Evaluating the
Defendant’s Motion for New Trial;

B. The Verdict is Against the Weight of the Evidence;
C. The Appellant’s Due Process Rights were violated in that the Jury
verdict and their intent was inconsistent and not unanimous.

-11-
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VI. ARGUMENT AND CITATION TO AUTHORITY

A. The Trial Court Applied the Wrong Standard in Assessing the
Defendant’s Motion for New Trial. |

If the Court fails to apply the appropriate standard in assessing the
Defendant’s Motion for New Trial, the Motion should be remanded.
Even when the evidence is legally sufﬁciénf to sustain a cbnvicfioh, a trial

judge may grant a new ftrial if the verdict of the jury is “contrary to ... the

principles of justice and equity,” OCGA § 5-5-20, or if the verdict is “decidedly

and strongly against the weight of the evidence.” OCGA § 5-5-21. When properly

raised in a timely motion, these grounds for a new trial — commonly known as the
“general grounds” — require the trial judge to exercise a “broad discretion to sit as

a ‘thirteenth juror,”” Walker v. State, 292 Ga. 262. 264 (2) (737 SE2d 311)

(2013). In exercising that discretion, the trial judge must consider some of the
things that she cannot when assessing the legal sufficiency of the evidence,
including any conflicts in the evidence, the credibility of witnesses, and the

weight of the evidence. See Choisnet v. State, 292 Ga. 860, 861 (742 SE2d 476)

(2013). Although the discretion of a trial judge to award a new trial on the general
grounds is not boundless — it is, after all, a discretion that “should be exercised
: |

with  caution [and] invoked only in exceptional cases in which

the evidence preponderates heavily against the verdict,” Alvelo v. State, 288 Ga.

437, 438 (1) (704 SE2d 787) (2011)(citations and punctuation omitted) — it

-12-
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nevertheless is, generally speaking, a substantial discretion. See State v. Harris,

292 Ga. 92,94 (734 SE2d 357) (2012).

In White v. State, 293 Ga. 523 (2013) the Defendant properly raised the

general grounds in a timely motion for new trial. The Supreme Court held that the
trial court applied the wrong standard in its consideration of the general grounds,
erroneously applying the standard by which a court assesses the legal sufficiency
of the evidence. For instance, the trial court explained in its order that it was
viewing the evidence “in the light most favorable to [the] verdict,” and the trial
court explained its rejection of the general grounds in these terms:
“The evidence supported the verdict. ... The evidence was sufficient to support
the verdict. ... [Tlhe evidence was sufficient underJackson v. Virginia... to
support the verdict.” Nothing in the order of the trial court indicates to us that the
trial court performed its “duty to exercise its discretion and weigh the evidence” in

its consideration of the general grounds. Walker. 292 Ga. at 264 (2) (citations

omitted). Instead, its repeated statements that the evidence is sufficient to sustain
the verdict ‘“denotes that the trial court failed to apply its discretion, as the
determination if there is sufficient evidence to support the verdict is a matter of

law, not discretion.” Manuel v.:State, 289 Ga. 383, 386 (2) (711 SE2d 676)

(2011) (citations and punctuation omitted). The same is true of the citation

to Jackson and the statement that the trial court viewed the evidence in the light

-13-
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most favorable to the verdict. Walker, 292 Ga. at 264 (2). Accordingly, the Court

could only conclude that the trial court “failed to apply the proper standard in
assessing the weight of the evidence as requested by [White] in his motion for new

trial.” Manuel. 289 Ga. at 385 (2)(citation and punctuation omitted). For this

reason, the Supreme Court vacated the denial of the motion for new trial, and
remanded for the trial court to apply the proper standard to the general grounds and
to exercise its discretion to sit as a “thirteenth juror” pursuant to [526] OCGA §§

5-5-20 and 5-5-21. Choisnet, 292 Ga. at 862; Walker, 292 Ga. at 265; Manuel, 289

Ga. at 387 (2); 4lvelo, 288 Ga. at 439 (2).

In the present case before thé Court, the Order on the Motion for new trial
stated that the evidence at trial was sufficient to support the verdict. (MT Order
pg. 2). Nothing was stated in the order about the Court weighing the evidence or
exercising its discretion to sit as a 13" juror. Indeed, weighing the evidence as a
whole would have required the Court to look at the inconsistencies in testimony, |
admitted intoxication of the State’s witnesses at the time of the incident, the felony
conviction of the State’s witnesses, the splatter stains on the wall of the victim’s
apartment, shell. casings in the victim’s apartment, and other pertinent issues not

properly redressed by the Court.

-14-
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| B. The Verdict is Against the Weight of the Evidence
If the Co.urt finds that the weight of the evidence is contrary to the

verdict, then the trial Court, in its discretion, should grant Defendant a new trial;
It is important to note in the instant case before the Court that the Defendant’s
contention is that the victim was shot accidentally by his own brother within the
apartment after the argument that transpired between the parties. (see MNT
transcripts, generally). While the State contends that the victim was shot outside
by the Defendant the evidence presehted at trial and at the motion for new trial
show this is simply not possible.

In the present case the following evidence was presented at trial:

s The State’s witness Rogcr Armour had conflicting account of events in that
otiginally it was written in his witness statement that he dragged his brother
in the house after his brother was shot but in his testimony in open court he
stated that his brother walked in the house;

e Shell casings were recovered from within the residence of the victim
indicating that much of the shooting occurred within his own residence and
he may have been shot accidentally by his brother;

o The blood splatter on the wall of the victim’s apartment indicates the point
of impact was in the victim’s residence;

o The position of the bullet hole within the victim’s apartment would have
required the Defendant’s weapon to have fired a bullet that went straight and
then made a 90 degree turn once inside the victim’s residence;

e State witness and victim’s brother Roger Armour admitted to havmg a
weapon on his person at the time of the incident;

e Police testified that rounds were fired at the Defendant due to the shell
casings located outside his home and the impact on his vehicle; There were
shell casings located in front of the Defendant’s mother’s building as' if
someone had been shooting in h1s direction ( (TT Page 336 Lines 9 -14 and
IT Page 337 Lines 6-8).

-15-

1573



e The car next to the Defendant’s mother’s car sustained a bullet hole in the
driver’s side, front panel and had several pieces of projectile on the ground
beside it suggesting a string of shootings in the direction of the Defendant
(IT Page 336 Lines 9 -14 and TT Page 337 Lines 6-8).

o Numerous shell casings were found inside Roger’s apartment where the
victim was found along with blood splatter on the wall of the interior of the
apartment inconsistent with the testimony of the State’s primary witness
who stated he was shot outside. Furthermore, the ballistics report on the .40
calibér bullets found at the Defendant's home and the bullet from the victim's
gunshot wound was inconclusive Page 409 Lines 19-25 and Page 410 Lines
1-2).

e State Witness Roger Armour has convictions for crimes of moral turpitude
on his record;

e State Witness Roger Armour was known for having a gun and showing it off

regularly (TT pg. 261 lines 9-10).

Under the current fact pattem, the Judge, in his sound discretion, should
find that the verdict is against the weight of the evidence. Indeed, if the evidence
in its totality was weighed, the weight would clearly fall in favor of the Defendant.
In the Order on Motion for New Trial, drafted by the State, the Court noted that the
Defendant ran back to his house to get a gun due to being angry that the group of
boys were making fun of his brother (7T 238, MNT Order pg. I). The Order then
states that the Defendant began shooting his gun and that the victim was shot in the
back. (MNT order pg. 1 and 2). The Order makes no effort at weighing the
evidence. No mention js made that the victim and his brother were originally in
possession of guns at th:g original argument, that there were nun:;erous shell casings

£

. V.
recovered inside the victim’s apartment and that the blood splatter and bullet hole

in the wall indicate that it came from inside the apartment, nor was any mention
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made of the witnesses intoxication or inconsistent statements regarding where and
when the injury was inflicted.

On a motion for new trial the power of the court is very broad. The Court
may weigh the evidence and consider the credibility of witnesses. If the court
‘reaches the conclusion that the verdict is contrary to the weight of the evidence and
that a miscarriage of justice may have resulted, the verdict may be set aside and a

new trial granted. Ricketts v. Williams; 242 Ga. 303 (1978). "It has been said that

on such a motion the court sits as a thirteenth juror. The mbtion, however, is
addressed to the discretion of the 60urt, which should be exercised with caution,
and the power to grant a new ftrial on this ground should be invoked only in
exceptional cases in which the evidence preponderates heévily against the verdict."
2 Wright & Miller, Federal Practice and Procedure: Criminal 486-487, § 553

(1969). See also Merino v. State, 230 Ga. 604 (198 SE2d 311) (1973); Kramer v.

Hopper, 234 Ga. 395, 396 (216 SE2d 119) (1975); Davis & Shulman's Georgia

Practice and Procedure 294-295, § 19-4 (2) (1975).

In the present case before the Court the trial Court did not look at the
conﬂigts in evidence and credibility of witnes§es in making its determination. The
trial Cqurt did not conduct any assessment of ti{xe respective weight of the evidence ;s
and soi%ely focused on the evidence being sufﬁé;ient to support the verdict. Indeed, |

when viewed in its totality in the present case, the verdict is clearly against the
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weight of the evidence.
C. The Trial Court should: have granted a mistrial due to improper
jury conduct and an unclear verdict not properly reviewed by the
Court prior to publication. The Defendant’s due process rights
were-violated in that the jury felt rushed in making their decision,
imisunderstood the. charges thus causing them to fail to meet their
constitutional and statutory obligations.
~ If'the Appellant can show such defects in the juror’s conduct so as to taint
the trial mechanism itself, then the Apbellant should be granted a mistrial. In the
present case, the juror foreman qui‘cl{ly' changed the verdict form as he was
returning to the Courtroom with the Vérdiif_c_t. At the close of the trial, the Judge
requested to meet with the jury Foreperson to inquire about the status of their
‘del';ibera‘eio_n;.. The foreperson was 'brOught into the courtroom ‘and asked if the jury
wished to adjourn and continue deliberations the following day, or if they wished
to stay a little longer. The foreperson a_‘dr_v_.is.edv the Judge that they were close and
wished to stay and then left the couftrpcrﬁ at 5:05 p.m. to return to the deliberation
room. At 5:20 p.m., a mere 15 minutes v=later, the jury returned and offered their
verdict (Page 509 Lines 1-25 and Page 510 Lines 1-17). The jury then notiﬁed.
the Court that they had reached a 'Verdi¢t. During deliberations, three questions
were asked during which txme the foreman was glven the mforrna‘mon by the Judge.
(MNT page 6, lines 4-9). On the way back into the Courtroom, it app\eared as if the
foreman made hasty changes “to the juror forms. The Ju_d.ge, noticed v;rxtlngs which

were scratched out and written over by the foreperson causing a return of a

- l_g'i.
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conviction for manslaughter and murder. It was the concern of the Appellant, -
raised by his attorney at the Motion for new trial, that the jury completely
misunderstood the charges. This is evidenced by the three questions asked during
the deliberation process which were only addressed through the foreman’s
interpretation of the answer, it is evidenced by the inconsistent verdicts in that
mens rea necessary for manslaughter is entirely different than that for murder, and
finally, it is evidenced through the writings on the back of the forms indicating that
the jurors were confused about the charges. (MNT page 5 lines 17-25, page 6 lines
1-25, page 7 lines 1-17). The foreman was called back weeks later and the Court
relied exclusively on his testimony as to whether a unanimous verdict had been
reached. Jd.

Groves v. State is a Georgia Supreme Court case which addresses this issue
at length. The Groves Court, citing cases in surrounding states, held:

“An accused’s right to a fair trial, impartial, and unimpaired jury is
not like measuring the effect of erroneous evidentiary rulings against the overall
weight of properly admitted evidence. Errors involving the composition of the
court .or Jjury affect the legitimacy of the entire proceeding, leaving nothing to

measure oriweigh and requiring reversal. Chief{ Justice Rehnquist stated in

{ ¢

Arizona v. Fulminante 499 U.S. 279 , “Errors that accur "during the presentation

of the case to the jury" are susceptible to a harmless error analysis because they
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may "be quantitatively assessed in the context of [the] other evidence." Id. at 307-
08, 111 S:Ct. at 1264. “But errors that'create "defects . . . in-the trial mechanism"
itself affect the "entire conduct of the trial from beginning to end,"” damage "the
Jframework within which the trial proceeds,” and are therefore not subject to
harmless error analysis”. Id, at 309-11, 11 S. Ct. at 1265, An egriier US.

Supreme Court decision in Grey v. Missfss-ipp.z’, 481 U.S. 648, 668 (1987) (plurality

opinion) stated. “Because . . . the z'mpaftializjz of the adjudicator goes to the very
integrity of the legal system, the Chapman harmless-error analysis cannot apply.
We have recognized that "some constitutional rights [are] so basic to a fair trial
that their infraction can never be treated as harmless error.” Chapman [, 386 U.S.
at 23, 87 S. Ct. at 827-28, 17 I.. Fd. 2d at 710]. What is a verdict and what does it

mean? In Anthony v. Anthony, 103 Ga.250, at p. 251 (29 S.E. 923), this court

said, the meaning of the word verdictis a "true saying." "Averdictis the
ascertained truth to which effect is given by the judgment of the court"
Vaughan v. Cade, 2 Rich. (S. C.) 49, 52. "4 verdict is a declaration of the truth as

to the matters of fact submitted to the jury." Shenners v. West Side St. Ry. Co., 78

Wis. 382, 387 (47 N.W. 622); McBean v. State. 83 Wis. 206, 211 (53 N.W. 497 . ."

It would appear that a verdict %Zelivered into court by a jury, which does not
comport with the findings of that jury, is not a true saying. It would not speak the

' truth as the jury found it. The Jury's oath is to give a "true verdict."
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A verdict declaring contrary to the findings of the jury is not a true verdict. To hold
otherwise would be to treat a solemn legal investigation as a game where victory
may be won by inadvertence and methods that are worse. We do not overlook the
Jact that there are certain fundamental safeguards properly thrown around the
. defendant in a criminal case, which may freea guilty man; such as the
constitutional inhibition against placing one in jeopardy a second time, the
vnecessity Jor receiving verdicts in open court, the privilege and necessity of the
presence of the accused at all stages of the trial, the benefit of counsel, etc. The
principles above stated are not contraky to any of these. Though the powers of
Judges are more limited in this State than those possessed by the English judges,
yet it has always been recognized in Georgia, and, so far as we are aware, in other
American States, that the trial judge has the power to send the jury back for

Jurther consideration of the case where it is uncertain that the jury intended to find

their  verdict purports. Cook v. State, 26 Ga. 593; Mangham v. State_ 87 Ga.549,

332 (13 S.E. 558); 16 C. J. 1098, § 2576; 38 Cyc. 1874, notes 56, 60; 25 Standard

Enc. Proc. 1031 (5); compare Williams v. State, 46 Ga. 647.

A similar case is Harris v._State, 31 Ark. 196, where it was held: "The
object in polling the jury is to ascertain if the verdict announced by the foreman is
the verdict of all the Jurors; and if there is any reason to doubt that all the jurors

concur, it is competent for the court, of its own motion, to cause the jury to be
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polled.”  Another case in which z‘h:e- question was elaborately considered

is Grant v, State (Fla.), supra. There the Jury returned into court a verdict in the .
Jollowing words: "We, the jury, find the defendant guilty of manslaughter in the
Jirst degree." The court stated to z‘he Jury that there were no degrees of
manslaughter and that accordmgly z‘he vei dictwas. not in form, requzrmo' them to
vreturn-t'o their room for further conSzderqti'on. The jury returned fo their room, and
afterwards, on the same day, returned a:?verdicz‘ as follows: "We, the Jury, find the
defendant guilty of murder in the first degree and recommend him to the mercy of
the courr " The defendant filed a motion for new trial, one ground of which was
that the court erred in rendering ]udgmegzt. on the second verdict and refusing to-
accept the first one, "for the reason -t'ha'z‘%the verdict for manslaughter in the Jirst
degree operated as an acquittal of said oﬁénse of murder, the latter being a higher
offense and embracing the Jormer." The ES'upr_eme Court of Florida affirmed the
Judgment of the trial court but agreed wzth the contention of the plaintiff in error
that the verdict first rendered might have I;;een lawfully received, as the words "
the first degree" after the word "’manslézughi‘er” could have been lreated as
sur‘plusage. The ruling of the court was szénme‘d up as follows: "We can not say
however that the court erred in referrmg the matter to the jury for correction in

c

Zhe particular mentioned; and when this was dozze they had the right to’ reconsza’ei*

the case and bring z'n a new verdict.” ” Gr‘oyes v. State 162 Ga. 161 (1926).




% s

In the present case at issue the trial Court had a duty to review the form
before the verdict was recorded. The Court then noticed the defective forms and
called the foreman back weeks later to determine the unanimity of the verdict.

The Court abused its discretion in failing to grant the Appellant a New trial
on this issue in that the Court should have polled the jury at the time the verdict
was given and sent the jury back into the deliberation room to reach if it

determined that the jury misunderstood the instructions, charges, or needed further

deliberation.

CONCLUSION

When considering the totality of the evidence that weighted in favor of the
Defendant’s innocence and/or justification of the crime at issue, combined with the
confusion and uncertainty surrounding the issuance of the jury’s verdict, it is clear
that a manifest injustice has occurred. In order to remedy this injustice, the only

solution is to remand this case to the trial court with instructions for a new trial.
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This the 29 day of October, 2014

Respectfully submitted,
JL KNIGHT & ASSOCIATES, P.C.
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STATE OF GEORGIA,

COUNTY OF FULTON:

I DO HEREBY CERTIFY THAT THE FOREGOING PAGES

REPRESENT A TRUE, COMPLETE, AND CORRECT TRANSCRIPT OF

76

THE PROCEEDINGS TAKEN DOWN BY ME IN THE CASE AFORESAID.

THIS CERTIFICATION IS EXPRESSLY WITHDRAWN AND
DENIED UPON THE DISASSEMBLY OR PHOTOCOPYING OF THE
FOREGOING TRANSCRIPT OR ANY PART THEREOF, INCLUDING
EXHIBITS, UNLESS SAID DISASSEMBLY OR PHOTOCOPYING IS
DONE BY THE UNDERSIGNED OFFICIAL COURT REPORTER AND

ORIGINAL SIGNATURE AND SEAL IS ATTACHED THERETO.

THIS, THE 27TH DAY OF OCTOBER, 2012.

Ml e

MELANIE M. FISHER, RPR, RMR, CRR
B-727

OFFICIAL COURT REPORTER

FULTON COUNTY SUPERIOR COURT
ATLANTA JUDICIAL CIRCUIT
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’ Viow Moro
Deimeyon X, Allen (“Allen”) appeals from his convictions and sentences for the malice
murder of Keith Booker, the aggravated assault of David Armour, and possession of a
firearm during the commission of a crime. For the rensons that follow, we affirm.,
Got Gadgets?
Construed to support the veidicts, the evidence showed that Allen and his brother Antoine Gel tne lalgst on legat tech on FindLisw's
" e mnqe . . . . . . Tachnologst biog
Allen (“Antoine”) lived in the same housing complex; Antoine lived with his mother, and blogs. inglaw comachnoiogst
Alen lived in a separate unit, Roger Armour (*Roger”) lived in a nearby unit, across a Do You Have an Injury Clalm?
parking area; at the time of the crimes, Roger was outside his apartment with murder victim YoUu sy e oSG 1 hrancia
. " . an . o . uon! Froa clai i
Booker, David Armour (“David”), and several others, including Allen and Antoine. ey oo T
David and others teased Antoine about a previous incident in which Antoine had ealled the Injury Claim?
. . . . You may be entitled 16 compensationt Clci
police, and David and Antoine began arguing; a suggestion was made that the two men for details.

engage in fisticuffs, but Antoine said he would shoot his tormentors instead, and he and
Allen ran toward their mother's apartment, pursued by David and Booker.

Allen went in his mother’s apartment and emerged firing a Glock .40 caliber pistol at David
and Booker, who fled to Roger's apartment. Roger retrieved his .380 caliber pistol and
attempted to return fire, but the pistol jammed. Inside the apartment, it was learned that
Booker had been shot. Booker was taken to a hospital, where he died of a single gunshat
wound to his heart; the bullet entered from his back. Allen told investigating law
enforcement officers that: he engaged the men in conversation when he went outside to take
out the trash; an argument ensued and continued as the men followed him toward his

" mother's spartment, with men pushing and pulling him; Roger was the first to produce a
pistol and pointed it at Allen and Antoine; Allen went to his mother's apartment to retrieve
his .40 caliber Glock pistol, saw through the window that the men were still outside, exited
his mother's apartment and found one of the men pointing a pistol at him; he pulled his
pistal from his waistband and fired at the men, while they faced him; he ran and tossed his
pistol away before climbing a fence. Ten shell casings were found in the parking area
between the housing units of Allen's mother and Roger, which casings were from the
same .40 caliber weapon; the projectile taken from Booket's body was also tired from a .40
caliber weapow. Allen's .40 caliber Glock pistol was not recovered,

1. The evidence was sufficient to authorize a rational trier of faet to find beyond a reasonable
doubt that Allen was guilty of the crimes of which he was convicted. See Jackson v. Virginia,
443 U.S. 307, 99 5.Ct. 2781, 61'L.Ed.2d 560 (1979).
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ALLEN v. STATE - FindLaw

2, In his motion for new trial, Allen relied in part on OCGA §§ 55202 and 5-5-21,3
contending that the verdicts were decidedly and strongly against the weight of the evidence,
and contrary to the principles of equity and justice, such os to warrant the exercise of the
trial court's discretion to grant a new trial. Allen now contends that, in addressing his
motion for new trial, the trial court did not apply the correct standard, claiming that the trial
court's order denying the motion found only that the evidence was sufficient to support the
verdicts under Jackson, supra, and thus, the case should be remanded.

As this Court has noted,

{e]ven when the evidence is legally sufficient to sustain a conviction, a trial judge may grant
o new trial if the verdict of the jury is “contrary to . the principles of justice and equity,”
OCGA § 5-5~20, or if the verdict is “decidedly and strougly against the weight of the
evidence.” OCGA § 5—-5-21. When properly raised in a timely motion, these grounds for a
new triai—commonly known as the “general grounds"—require the trial judge to exercise a
“broad discretion to sit as a ‘thirteenth juror .’ “ Walker v. State, 292 Ga. 262, 264(2), 737
8.E.2d 311 (2013). In exercising that discretion, the trial judge must consider some of the
things that she cannot when assessing the legal sufficiency of the evidence, including any
conflicts in the evidence, the credibility of witnesses, and the weight of the evidence. See
Choisnet v. State,.292 Ga. 860, 861, 742 S.E.2d 476 (2013). Although the discretion of a trial
judge to award a new trial on the general grounds is not boundless—it s, after all, a
discretion that “should be exercised with caution [and] invoked only in exceptional cases in
which the evidence preponderates heavily against the verdict,” Alvelo v. State, 288 Ga. 437,
438(1), 704 5.BE.2d 787 (2011) (citations and punctuation omitted)—it nevertheless is,
generally speaking, a substantial discretion. Sec State v. Harris, 292 Ga. 92, 94, 734 S.E.ad
357 (2012).

White v. State, 293 Ga. 523, 524(2), 753 S.E.2d 115 (2013) (Footnote omitted.)

Allen's characterization of the trial court's order denying his motion for new trial as
fricorrect because it did not apply the correct standard of review is misphiced. The court did
nat simply state thut the evidence was safficient to allow the jury to find Allen guilty, rather,
the court's order states:

After considering the record in this case, the Defendant's amended motions for new trial, the
State's response in opposition at the hearing in this case, and the acguments by both the
defendant and State on the issues contained thercin, the Defendunt's motion for new trial is
hereby DENIED.

Nothing in this order indieates that the trial court failed to “perform [ Jits 'duty to exercise
its discretion and weigh the evidence' in its consideration of the general grounds. [Cit.]”
White, supra at 525, 753 S.E.2d 115. The court did not state the incorrect standard in its
order, see Choisnet, supra; Manuel v. State, 289 Ga. 383, 386(2), 711 S.E.2d 676 (2011), and
nothing in the record indicates that the court was unaware of its responsibility. Sec
Copeland v. State, 327 Ga.App. 520, 525(2), 759 S.E.2d 593 (2014). Indeed, the record
demonstrates the opposite; during the hearing on the mation for new trial, the court's
attention was specifically called to QCGA §§ 5~5-20 & 5~5-21, and that consideration of
the general grounds thereunder involved different issues than merely the sufficiency of the
evidence, and the court responded that it would not grant a new trial as “the thirteenth
juror,” The court clearly recognized that, in its diseretion, it could grant a new trial under the
authority of OCGA §§ 5—-5—20 and 5-5-21, and chose not to do so, Compare Alvelo, supra.

Allen also argues that the verdicts were against the weight of the evidence, and that the trial
court should have granted a new trial on the general grounds, noting that there were
inconsistencies in the evidence, and positing that Roger had accidentally shot Booker.
However,

{a] motion for new trial based on OCGA § 5~-5~-20, i.e., that the verdict is contrary to the
evidence, addresses itself only to the discretion of the trial judge. Witt v, State, 157 Ga.App.
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564(2), 278 S.E.2d 145 (1981). Whether to grant a new trial based on OCGA § 5-5--21, i.c,,
that the verdict is strongly against the evidence, is one that is solely in the discretion of the
trial court, and the appellate courts do not have the same discretion to order new trials.
Willis v, State, 263 Ga. 597(1), 436 S.E.2d 204 (1993).

Smith v. State, 202 Ga. 316, 33701)(b), 737 S.E.2d 677 (2013). Thus, even when an appellant
asks this Court to review

a trin] court's refusal to grant a new trial on the general grounds, this Court must review the
case under the standard set forth in Jackson v. Virginia [supra], that is, if the evidence
viewed in the light most favorable to the prosecution, supports the verdict or verdicts. [Cit.]

Williams v. State, -~ Ga, =—~——, ——=-, ——— S.E.28 ———— (2015) (Case no. S14A1937,
decided Feb. 16, 2015). And, as noted in Division 1, supra, under the standard set forth in

- Jackson; supra, the evidence authorized the jury to find Allen guilty of the crimes of which
he was convicted.

3, Allen contends that the court should have, sua sponte, granted a mistrial because of
unclear verdicts and other improprieties concerning the rendering of the verdicts.s The
verdict form presented to the jury read, in pertinent part:

Count One~Murder, We, the jury, find the Defendant _
Or
We, the jury, find the Defendant _ of Voluntary Manslaughter.

And, it is uncontroveried that when the verdicts were initially presented to the court, the
verdiet form had both of the above blanks filled in with the word “Guilty.” The jury foreman
then requested the verdict form be returned to him, and he then wrote, on the back of it:
“Change Voluntary Manslaughter to NOT GUILTY,” but no change was made to the front of
the form. The form was presented to the court, and the foreman affirmed that the verdicts
had been agreed to by all 12 jurors. The foreman read the verdicts as follows:

Count one, murder, we, the jury find the defendant guilty.
Count two, felony murder, we, the jury find the defendant guilty.
Count three, aggravated assault, we, the jury find the defendant guilty.

Count four, possession of & firearm during the commission of a felony, we, the jury find the
defendant guilty.

Count five, aggravated assault, we, the jury, find the defendant guilty.

The verdicts were then reviewed by Allen's counsel and the prosecutor. Allen requested that
the jury be polled; each juror answered affirmatively to three questions: “Is this your
verdict?”; “Was this your verdict in the jury room?”; and, “Is this now your verdict?”

Although Allen argues that the completion of the verdict form shows that the jury did not
properly understand the crimes charged, he points to nothing in the record other than the
initial serivener's error, which was corrected. Allen also asserts that he was deprived of
unanimous verdicts. He specifically contends that the trial court did not address any issue
regarding the “unanimity of the verdict” until a mm
testified that he made the notation on the back of the verdict form 5o as to reflect the jury's
'-s;te,s but this contention is not correct. Rather, the court polled the jurors as to whether the
verdicts of guilty were indeed the verdicts of each juror.
;_—-"““—“-N_—.\

“In criminal cases the privilege of polling a jury is the legal right of the defendant, and does
not depend upon the discretion of the court.” [Cit.] The purpose of the rule is to insure that
each member of the jury assents to the verdict, and for the court to discern possible
coercion,
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.

Benefield v. State, 278 Ga. 464, 466, 602 S.E.2d 631 (2004). “{A] negative response to a poll
question ‘is enough to raise the inference that the finding of the jury was not concurred in by
each of the jurors, and, this being true, there was no legal verdict.’ [Cit.]” Id. When the jury
was polled, there were no negative responses, and the court did not err in determining that
the jury reached unanimous verdicts.

Judgments affirmed.
HINES, Presiding Justice.

All the Justices concur.
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4§ EFILED IN-OFFICE

CLERK OF SUPERIOR COURT
WHEELER COUNTY, GEORGIA
' - 18CV109,
IN THE SUPERIOR COURT OF WHEELER COUNTY SARAH F. WA
STATE OF GEORGIA APR 12, 2021 12:42 PM
DEIMEYON ALLEN, ) Wheater Couty
' )
Petitioner, )
GDC No. 1000420167, )
_ ) Habeas Corpus
\2 ) File No. 18CV109
)
VANCE LAUGHLIN, Warden, )
)
Respondent. )
FINAL ORDER

Petitioner, DEIMEYON ALLEN, filed the Iinstant Application for Writ of Habeas-Corpus
on April 18, 2016 in Macon County challengin g the validity of his Fulton County jury trial
conviction, The case was transferred to the Wheeler County Superior Court on November 26,
2018. An evidentiary hearing occurred on April 1_1 » 2019 and concluded on October 8, 2019.

After reviewing the Petition, the entire record of the case, and applicable law, the Court makes
the following findings: |

PROCEDURAL HISTORY

A Fulton County grand jury indicted Petitioner on November 16, 2020 on charges of
murder, félony murder, aggravated assault with a deadly weapon, possession of a firearm during
the commission of a crime, and aggravated assault, (Transcript of Habeas Corpus Evidentiary
Hearing held on April 11, 2019, hereinafter “HT,” pp. 106-109). Following a jury trial, Petitioner
was convi¢ted on all counts and sentenced to life.plus five years to serve. (HT 673-682).
Petitioner, though counsel, filed a Motion for New Trial based on the general grounds. (HT 683).

Petitioner, through counsel, filed a Particularized Motion for New Trial based on the following
grounds:

1. The verdict is against the weight of the evidence;

2. The court erred in admitting certain evidence;
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3. Jury misconduct in rendering a verdict before it was ready; and,

4. The 'Defendant had ineffective assistance of counsel.

(HT 757-770). F ollowing her appointment to the case, appellate counsel filed a supplemental

motion for new trial raising the following additional grounds on July 31, 2012:

There was not sufficient evidence to support the verdict;

The verdict is against the weight of the evidence;

The Defendant received ineffective assistance of counsel during the pre-trial process;

Lo S

The defense counsel was deficient in failing to seek to introduce prior bad acts and such
ineffectiveness prejudiced Defendant’s ability to argue self-defense or Justification;

Defense counsel was ineffective at trial; and,

w

6. Improper publication of the verdict and polling of the jurors.

(HT 815-821). F ollowing a hearing, the trial court denied Petitioner’s motion for new trial as
amended. (HT 823). Petitioner, through counsel, filed a Notice of Appeal on April 25, 2013 from
the judgment of conviction raising the following issues:

1. The trial court did not apply the correct standard in addressing the motion for new trial;
2. The verdicts were against the weight of the evidence; and,

The trial court should have sua sponte graiited a mistrial because of unclear verdicts and

other improprieties concerning the rendering of the verdicts;

(HT 103-104, 1621-1625). The Supreme Court of Georgia affirmed Petitioner’s on March 16,
2015 in a published opinion. Allen v. The State, 296 Ga. 738 (2015).

Inhis Application for Writ of Habeas Corpus, Petitioner raised the following grounds for

relief:

1. Trial counsel was grossly ineffective pursuant to Strickland v. Washington. Specifically,

said counsel was not an adversary to the State, interviewed no one, and did not employ an
investigator;
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2. Appellate counsel was grossly ineffective pursuant to Evitts v. Lucey. Specifically,

appellate counsel failed to include Petitioner in his direct appeal. Counsel failed to

subpoena witnesses requested, did not move the trial court for recusal, and misled

Petition on the grounds that were submitted to the Supreme Court'

3. The trial court committed numerous errors that denied Petmoner a constltutlonally viable

trial pursuant to Berger v. United States. The trial court acted as a second prosecutor and

failed to serve as a thirteenth Juror. The trial court was blased in the State s favor; and,

4. The prosecutor committed numerous etrors which denied Petmoner a faxr trial pursuant to

Brady v. Maryland. Specifically, the prosecutor withheld evxdence and testified via his

questions to witnesses. The prosecutor sought a convmtxon rather than Justlce.

On September 14, 2018, Petmoner amended his Apphcatlon for Habeas Corpus in the foIlowmg

ways:

1. Trial counsel was-grossly ineffective. Counsel was a disgrace to the judiciary, Counsel’s

representation mirrored her pay, next to nothing. Counsel was not an adversary to the

State, did not interview anyone, and did not émploy an mvestlgator

a.

LIV

Trial counsel failed to filea demurrer which would have led to the dismissal of
counts:in his indictment in violation of his 6, 5%, and 14"‘ Amendment rights;
Trial counsel failed to interview critical thness for the defense violating his 6%
Amendment rights:to effective cunsel; o

Trial counsel was inieffective for failing to object to an &igg v’iolayion in violation
of his 5, 6", and 14" Amendment rights;

Trial counsel was ineffective when she failed to obJect to an 1mpr0per Jjury charge
that omitted a critical-elément of the manslaughter charge

Trial counsel was ineffeétive for failing to object durmg the State’s closmg

argument for commenting on Petitioner’s failtire to come forward to the police

violating his 6", 5% as'nsd 14" Amendment nghts,
&
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f. Trial counsel was ineffective for not filing a motion to suppress items illegally
obtained when officers searched his mother’s residence violating his 4th st gth
and 14" Amendment rights;

g Trial counsel was ineffective for failing to investigate the number of blacks and
black males on the jury rolls when there was possibly a violation of the JSSA Act
of 1968 violating his 5", 6", and 14" Amendment rights to due process;

h. Appe!laté counsel was ineffective for failing to seek an evidentiary hearing at the
motion for new trial;

i. Trial counsel failed to argue at sentencing; and, .

j. Petitioner argues c_uniﬁlativc error at trial and on appeal violating his due process
rights and a fair trial which are guarantees of the 5" and 14" Amendments,

2. Appellate counsel was grossly ineffective in that counsel failed to include Petitioner in
his appéal, did not subpoena witnesses requested, did not move the trial court for recusal;
and misled Petitioner on the grounds submitted to the Supreme Court;

a. Appellate counsel was ineffective and her performance fell below an objective
standard and, bgt for counsel’s actions, the omitted issues would have had a
reasonable probability of success on appeal violating his 6™ Amendment rights.

3. The trial court committed nu;_nerov}lvs errors that denied him a constitutionally viable trial,
the trial cburt act._e‘:dﬁasué» sécond prosecutor rather than as the thirteenth juror, and was
biased in the St’ate’sh favor;

a. The trial court abused its discretion by not making a ruling on the prima facie

issue pertaining to his Batson/Wh:eler challenge violating the Equal Protection
L ...Clauseoﬁthé-Fourteenth Amendment; — ¢ ' -
b. The trial court abused its discretion in admitting evidence of guns and
ammunition Which had no relevance to the charges against Petitioner violating his
4th 5t 14t and gt Amendments for not objecting when the firearms were
allowed to go back with the jury during deliberations;
¢. The trial court abused its discretion when a communication took place outside of

Petitioner’s presence and without his knowledge violating Petitioner’s 5t 6™ and

14" Amendment rights;
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d. The trial court erred in failing to allow defense counsel to read and respond to
note sent out during deliberations v101at1ng Pctitioner’s 5, 6" and 14t
Amendment rights; ‘and, o v )

e. The trial court violated Petitioner’s 5™ and 14 rights when it charged the jury on
three methods of aggravated assault set out in his indictment.

4. The prosécutor committed numerous éirors that demed Petluoner a fair trlal the

prosecutor withheld evidehce in Violation of Bradv v. Marv]and the prosecutor.testified
via her questions to witnesses and that lhe prosecutor sought a conv1ct10n rather than
justice; R ,
a. The prosecution improperly commented on Petitioner’s right to remain silent
during closing arguments violating his 5"‘ and 14“‘ Amendment rights;
b. The prosecutor withheld exculpatory ev1dence favorable to the defense violating
the Due Process clauses of the 5"‘ and 14 Amendments and,
~ €. The prosecution improperly commented on Petmoner s fallure to come forward to

the police violating his 5%, 6", and 14“‘ Amendment nghts

On September 27, 2019, Petitioner amended his Application_ for Wri’g of Haheas Corpus to
include the following additional ground:

5. Appellate counsel was ineffective for failing to raise on appeal that trial counsel was
ineffective for failing to request during closing that the jury should consider the lesser

included offense of voluntary manslaughfer if they determined the Petitioner’s acts were
justified.

On October 3, 2019, Petitioner amended his Apphcatxon for Wnt of Habeas Corpus to include
the following additiorial ground

B

6. Appellate counsel was ineffective for failing to challenge trial counsel’s ineffectiveness

for failing to interview and subpoena a critical witness on behalf of the defense violating
the 6™ and 14" Amendments;
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7.

8.

10.

11.

12.

13.

14.

15.

16.

17.

18.

Appellate counsel was ineffective for failing to raise that the tria] counsel was ineffective
for failing to object to the State’s improper argument during closing;

Appellate counsel was ineffective for failing to raise that trial counsel was ineffective for
failing to investigate and challenge the underrepresentation of African American males
on the jury roll; , ,

Appellate counsel was ineffective for failing to raise that the trial counsel was ineffective
for failing to obtain a ruling 6n the B_é;sgm challenge violating the. Equal Protection
Clause and the ™ Amendment;

Appellate counsel was ineffective for failing to raise that the trial counse] was ineffective
for failing to object to the multiple firearms tendered into evidence that were irrelevant to
the case; ' | |

Appellaie counsel was ineffective for failing to raise on direct appeal the State’s violation
of Brady, i;e., withheld the 91 l'call from the defense;

Appellate counsel was ineffecti{/e for failing to raise on appeal the denial of Petitioner’s
right to be present during a critical stage 6f the proceedings;

Appellate counsel was ineffective for failing to raise that the tria] counsel was ineffective

for failing to argue during closing that the Jury should also consider whether Petitioner’s

acts satisfied the essential elements of voluntary manslaughter; s -

Appellate counsel was ineffective for failing to raise that the trial counsel was ineffective
for failing to request an immunity from prosecution hearing pursuant to 0.C.G.A. § 16-3-
24.2; S |

Appellate counsel was ineffective for failing to raise the grounds in Petitioner’s habeas
corpus; e e e

Appellate counsel’s conduct was in violation of the Bar Committee rules on character and
fitness while she was representing Petitioner;

Appellate counsel was ineffective for failing to raise on appeal that the trial counsel was
ineffective for failing to challenge on appeal that the collective prejudice from all of trial
counsel’s deficiencies shall be considered in weighing prejudice; and,

Appellate counsel was ineffective for omitting the claims raised in the Petitioner’s writ of
habeas corpus.
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An evidentiary hearing was held on April 11, 2019 in which attorneys Chevada McCamy and
Monique Walker testified and documentary evidence was admitted. The evidentiary hearing
concluded on October 8, 2019. Petitioner filed a Brief in Support on March 13, 2020 and an
Amended Post-Hearing Brief in Support on September 18,2020in whlch he presented the

following grounds and specifically withdrew his previous grounds raised:

1. Appellate counsel was ineffective for failing to challenge the trial couriéél’s
ineffectiveness for failing to interview and subpoena a critical witness on behalf of
the defense violating the Sixth and Fourteenth Amendment,

2. Appellate counsel was ineffective for failing to raise that the trial counsel was
ineffective for failing to argue during closing that the jury should alép consider
whether the defendant’s acts satisfied the elements of voluntary manslaughter;

3. Appellate counsel was ineffective for failing to challenge the trial court’s
1infringement upon Petitioner’s right to be prescnt ata crmcal stage of the
proceedings;

4. Appellate counsel was ineffective for failing to raise on appeal that the trial counsel
rendered deficient performance for failing to obtain the 9-1-1 call with due diligence;

5. Appellate counsel rendered ineffective assxstance of counsel by failing to raise on
appeal that the trial counsel was meffectlve fo1 fcnhng to conduct a thorough and
sifting cross-examination of Mattie Andeérson regarding her descnptxon of the victim
that she witnessed brandishing a firearm;

6. Appellate counsel was ineffective for failing to raise on aﬁpeal that the trial counsel
was ineffective for failing to file 2 motion-in limine fo» the introduction of weapons
that were irrelevant to the shooting incident and the trial couﬁ’s abuse of discretion
for admitting the evidence over defense objection;

7. Appellate counsel rendered ineffective assistance of counsel by failing to raise on
appeal that trial counsel was ineffective for failing to object to the prosecutor’s

improper comment on Petitioner’s failure to come forward;
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8. Appellate counsel was ineffective for failing to raise that the trial counsel was
ineffective for failing to request a pre-trial immunity hearing pursuant to 0.C.G.A. §
16-3-34(2); ' | |

9, Appellét:: cdunsei wa;I; ineffective for failing to raise on appeal that trial counsel was
inetchtive fbr')tfgiiing.tfd challenge on appeal thatthe collective prejudice from all'of
tria counsel’s deﬁciengies shall be considered in weighing prejudice; and,

10. Appellate counsel was ineffective for omitting the claims raised in the Petitioner’s
writ of habeas corpus. | ’

. ..'BA'CKGROUND ,

The'Gebfgia Supreme Court summarized the evidence presented at trial, construed to
support the verdict, as follows:

Construégi to support the verdicts, the evidence showed that Allen and his brother
Antoine Allen (“Antoiné”) lived in the same housing complex; Antoine lived with his
mother, and Allen lived in a separate unit. Roger Armour (“Roger”) lived in a nearby
unit, across a parking area; at the time of the crimes, Roger was outside his apartment
with murder victim Booker, David Armour (“David”), and several others, including Allen
and Antoine. _ T e

[y

David and others teased Antoine about a previous incident in which Antoine had called
the police, and David and Antoine began arguing; a suggestion was made that the two
men engage in fisticuffs, but Antoine said he would shoot his tormentors instead, and he
and Allen ran toward their mother’s apartment pursued by David and Booker.
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before climbing a fence. Ten shell casings were found in the parking area between the
housing units of Allen’s mother and Roger, which casings were from the same .40 caliber
weapon,; the projectile taken from Booker’s body was also fired from a .40 caliber
weapon. Allen’s .40 caliber Glock pistol was not recovered.

(HT 1621-1622).

GROUND ONE

In Ground One, Petitioner alleges that appellate counsel was ineffective for failing to
challenge the trial counsel’s ineffectiveness for failing to interview and subpoena a critical
witness on behalf of the defense violating the Sixth and Fourteenth Amendment. Specifically,
Miranda Robinson provided a statement to law enforcement but was not subpoenaed to testify.

The test for establishing ineffective assistance of counsel was set forth in Strickland v.
Washington, 466 U.§. 668 (1984). Under the Strickland two-prong test, Petitioner must show

that (1) the attorney’s performance was deficient, meaning that counsel made errors so serious

that he was not functioning as “counsel” as guaranteed by the Sixth Amendment and (2) that this
deficient performance prejudiced the defense thereby depriving Petitioner of a fair trial with a
reliable result. To establish that an appellate attorney was ineffective, a habeas corpus petitioner
must show that his appeliate counsel’s decision to not raise a particular issue was an
unreasonable one which only an incompetent attorney would make, with the controlling piinciple
being whether appellété céunsel’s decision “was:a reasonable tactical move which any
competent attornéy in the same éituation would have made.” Shorter v. Waters, 275 Ga. 581
(2002).

" Petitioner ;vas répresented at trial by attorney Monique Walker and on appeal by attorney
Jennifer Knight. Trial counsel testified that she has been licensed to practice law in Georgia for
over 25 years and began work as a jud?cia] law clerk before working in insurance defénsé,
starting a priva;te practice, and ultimately joining the Atlanta Judicial Circuit Public Defender’s
Office where she has worked for 15 years. (HT 38-39). Prior to representing Petitioner, counsel

testified to having exp'erie;ice on at least ten murder trials. (HT 40). Appellate counsel did not
testify. '
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Miranda Robinson gave a statement to the East Point Police Department regarding the
events surrounding the shooting involving Petitioner. (HT 86-88). To prepare for trial, counsel
employed an investigator in reviewing the crime scene and following up on the evidence. (HT
41). Trial counsel recalled attemnpting to iocate witnesses, reviewing the discovery information
and visiting the crime scene., (HT 42-43). Counsel testified that she attempted to locate favorable
witnesses by canvassing the area of the crime scene, running searches using addresses or social
security numbers, and running criminal history background on all known witnesses. (HT 47).
However, counsel could not recall if Mr. Robinson could be located to testify regarding her
statement in the police-report. (HT 54). According to Ms. Walker, had she been able to locate
Ms. Robinson, she would have called her to testify. (HT 54), |

¢

Petitioner has failed to show that Miranda Robinson could be located to testify. The
available testimony indicate

s that trial counsel investigated the case and attempted to locate
favorable witnesses such as Ms. Robinson. As Petitioner could not demonstrate that trial counsel.

was ineffective in this regard, Petitioner has failed to'show that appellate coiinsel’s, decision not

to raise this issue on appeal was an unréasonable tactical move.

Accordingly, Ground One provides no basis for relief.

GROUNDTWO . .. _ e

In Ground Two, Petitioner alleges that appellate counsel was ineffective for failing to
raise that the trial counsel was ineffective for failing to argue during closing that the jury should

also consider ‘whether the defendant’s acts satisfied the elements of vdiuniary manslaughter. .

o Thedtest for establishing ineffective assistance of counsel was set forth 1 Strickland v.
Washington, 466 U.S. 668 (1984). Under the Strickland two-prong test, Petitioner must show

that (1) the attorney’s performance was deficient, meaning that counsel made errors so serious

that he was not functioning as “counsel” as guaranteed by the Sixth Amendment and (2) that this
deficient performance prejudiced the defense théreby depriving Petitioner of a fair trial with a

teliable result. To establish-that-an appellate attorney was ineffective, a habeas corpus petitioner

must show that his appellate counsel’s decision to not raise a particular issue was an

unreasonable one which only an incompetent attorney would make, with the controlling principle
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being whether appellate counsel’s decision “was a reasonable tactical move which any

competent attorney in the same situation would have made.” Shorter v. Waters 275 Ga. 581
(2002).

Petitioner was represented at trial by attorney Monique Walker and on appeal by attorney
Jennifer Knight. Trial counsel testified that she has been licensed to practice law in Georgia for
over 25 years and began work as a judicial law clerk before working in insurance defense,
starting a private practice, and ultimately j joining the Atlanta Judicial Circuit Public Defender’ s
Office where she has worked for 15 years. (HT 38-39). Prior to representing Petitioner, counsel
testified to having experience on at least ten murder trials. (HT 40). Appellate counsel did not
testify. '

Trial counsel testified that she developed and pursued a justification theory of defense
which she introduced to the jury during opening statements. (HT 42, 1027-1029). In closing
arguments, trial counsel argued for self-defense and a full acquittal. (HT 128'3-1293). While
counsel did not argue for the jury to return a verdict of voluntary manslaughter as a lesser
included offense, counsel did request that charge be given to the jury for con31derat10n and the
trial court agreed to so charge the jury. (HT 1300-1302). Trial counsel then had another
opportunity to address the jury regarding voluntary manslaughter in which she explained the
nature of a lesser-included offense but reiterated that self-defense is an absqllite defeﬁse to
voluntary manslaughter as well. (HT 1303). Therefore, the record shows that while counsel
argued for a full acquittal on the basis of self- defense, counsel still presented the option of a
lesser-mcluded offense to.the jury for consideration.

“An attorney’s decision about which defense to present is a question of trial strategy.” |
Hendrix v. Stat/a 298 Ga. 60-(2015). The pursuit of an all-or-nothing strategy is perm1551ble
Wells v. State 295 Ga. 161 (2014). Here, counsel’s decision to argue for Justxﬂcatlon as an
absolute defense while still presenting the option of a lesser-included charge to the jury was

reasonable and the evidence introduced at trial supported this decision. See, Blackwell v. State i

302 Ga. 820 (2018). The Court views counsel’s decision based on the circumstances in which it
was made and not through the distorting lens of hindsight. So viewed, counsel’s strategy was
reasonable and warranted by the evidence. Petitioner has therefore failed to show that appellate

counsel acted unreasonably in not raising this issue on appeal as Petitioner did not establish that
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trial counsel rendered ineffective assistance of counsel or that this ground had reasonable
likelihood of success on appeal.

Accordingly, Ground Two provides no basis for relief,

GROUND THREE

In Ground Three, Petitioner alleges that appellate counsel was ineffective for failing to

challenge the trial court’s infringement upon Petitioner’s right to be present at a critical stagé of
the pr'oceedings. '

The test for esfablishing ineffective assistance of counsel was set forth in Strickland v.
Washington, 466 U.S. 668 (1984). Under the Strickland two-prong test, Petitioner must show

that (1) the attorney’s performance was deficient, meaning that counsel made errors so serious

that he was not fur_lctivoning as “counsel” as guaranteed by the Sixth Amendment and (2) that this
deficient performance prejudiced the defense thereby depriving Petitioner of a fair trial with a

reliable result. To establish that an appellate attorney was ineffective, a habeas corpus petitioner

must show that his appellate counsel’s decision to not raise a particular issue was an

unreasonable one which only an incompetent attorney would make, with the controlling principle

being whether appellate counsel’s decision “was a reasonable.tactical-meve‘-—which‘any'

competent attorney in the same situation would have made.” Shorter v. Waters, 275 Ga. 581
(2002). -

Petitioner was re;iresented at trial by attorney Monique Walker and on appeal by attorney

Jennifer Knight. Trial counsel testified that she has been licensed to practice law in Georgia for

o ,_Q\LGI...Z_S,..y.ears-and-began~werk—as:a~judicial-lawv‘lerk“’béfore working in insurance defense,
starting a private przictice, and ultimately joining the Atlanta Judicial Circuit Public Defender’s
Office where she has worked for 15 years. (HT 38-39). Prior to representing Petitioner, counsel
testified to having experience on at least ten murder trials. (HT 40). Appellate counsel did not
testify.

Attoritey Chevada McCamy testified as the assistant district attorney that tried
Petitioner’s case. (HT 10). Ms. McCamy did not recall the reasen for Petitioner’s absence on

November 16, 2010 but speculates that he may have waived his rj ght to be present. (HT 36).
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Counsel testified that bringing the juror back was an unusual situation and that she did not waive
Petitioner’s presence at the proceeding. (HT 73). However, upon reviewing the transcript on
cross-examination, counsel testified that it appears Petitioner was present for the hearing. (HT
74). Comparing the testimony at the hearing with Petitioner’s brief, there appears to be some
confusion regarding the specific instance Petitioner claims to have been absent from the
proceedings. Therefore, the Court has reviewed the entirety of the trial transcrlpt particularly
those portions following the jury charge. ,

The jury initially returned a verdict of guilty as to felony niurder and voluntary
manslaughter but took the jury foim back and ¢larified in wntmg that they found Petitioner not
guilty of voluntary manslaughter. (HT 1357- 1359). In response to a jury issue, the trial court
reviewed the verdict form and reiterated that voluntary manslaughter was a lesser-included
offense of felony murder. (HT 133 1-1332). The trial transcript elearly indicates that Petitioner
was returned to the courtroom and present during this conference. (HT 133 i) The trial court
recessed following the verdict.and returned for sentencing on November 16, 2010 (HT 1347-
1348). At the sentencing hearing, counsel objected to Petitioner being sentenced on felony
murder as the jury had written “guilty” next to voluntary manslaughter. (HT 1357). The trial
court explained that the jury had written “not guilty” as to voluntary manslaughter on the reverse
of the verdict form and sentenced Petitioner for felony murder rather than voluntary
manslaughter (HT 1357-1358). Petitioner was présent dunng sentencing. Then, on Januaxy 4,
2011, the trial court convened a hearing to clarlfy the issue of the verdict form and the writing on
the back of the form. (HT 1476). The transcript of this hearing indicates that Petitioner was
present and addressed the trial court. (HT 1476). During the testimony at that hearing, the jury
foreman testified that she hastily wrote guilty next to all counts, gave the verdict to the bailiff,
realized her mistake, and then asked for the verdict to be returned so that she could correct the
clerical error. (HT 1478). The bailiff took the verdict form to the judge for direction and the
judge instructed the bailiff to return the form to the i Jury where they could correct their verdict.on
the back of the page. (HT 1478). The only portion of these events that Petitioner may not have
been present for was the bailiff taking the incomplete verdict form to the judge and then

returning said form to the jury for correction as this conversation was not reported.
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.. Washington, 466 U.S. 668 (1984). ‘Uﬂderﬂl&Stricidmd‘tW’O-prd'ng test, Petitioner must show

Criminal defendants have a constitutional right to be present at all proceedings of his
trial. Hanifa v. State, 269 Ga. 797 (1998). Assuming that the Petitioner was not present for the
conversation between the judge and bailiff, said discussion was

which did not contribute to the verdict and was there

purely an administrative function
tore harmiess. See, Carter v. State, 308 Ga.
589 (2020). Georgia courts have explained the righ§ to be present to attach to any trial

proceeding “that s critical to its outcome jf this or her] presence would contribute to the fairness
of the procedure.” Huff v. State, 274 Ga. 110, 111 (2001). There is no transcript or testimony
regarding the exchange between the judge and bailiff but the testimony at the January 4, 2011
hearing indicates that the trial Jjudge merely handled an administrative matter and the apparent

totality of the coin'mun.i‘catiozi was allowing the bailiff to return the verdict form to the jury as

they had requested. This communication did not contribute to the verdict and was harmless. See,

Lowery v. State, 282 Ga. 68 (2007); see also, Styles v. State, 309 Ga. 463 (2020). Therefore,
Petitioner’s constitutional right to be present was not violated and Petitioner has failed to show

that appellate counsel was ineffective for not raising this issue on appeal.

Accordingly, Ground T hree provides no basis for relief.

GROUND FOUR

In Ground Four, Petitioner éife:éés that appellate counsel was ineffective for failing to
raise on appeal that the tria] counsel rendered deficient performance for failing to obtain the 9-1-
I call with due diligénce. | |

The test for establishing ineffective assistance of counsel was set forth in Strickland v,

that (1) the attorney’s performance was deficient, meaning that counsel made errors so serious

that he was not functioning as “counsel” as guaranteed by the Sixth Amendment and (2) that this

deficient performance prejudiced the defense thereby depriving Petitioner of a fair trial with a

reliable result. To establish that an appellate attorney was ineffective, a habeas corpus petitioner

must show that his appellate counsel’s decision to not raise a particular issue was an

unreasonable one which only an inéompetent attorney would make, with the controlling principle

being whether appellate counsel’s decision “was a reasonable tactical move which any
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competent attorney in the same situation would have made.” Shorter v. Waters, 275 Ga. 581
(2002).

Petitioner was represented at trial by attorney Monique Walker and on appeal by attorney
Jennifer Knight. Tria) counsel testified that she has been licensed to practice law in Georgia for
over 25 years and began work as a judicial law clerk before working in insurance defense,
starting a private practice, and ultimately joining the Atlanta Judicial Circuit Public Defender’s
Office where she has worked for 15 years. (HT 38-39). Prior to representing. Petitioner, counsel -
testified to having experience on at-least ten murder tnals (HT 40). Appellate counsel did not
testify. '

Attorney Chevada McCamy testified as the assistant dlstrrct anorney that tried
Petitioner’s case. (HT 10). Ms. McCamy testified that her office provrded the defense discovery -
including the 911 tapes.referenced by Petitioner. (HT 11, 14). Trral counsel filed pre-trial
motions to compel the production of the 911 tape but did not pursue the motion. (HT 417-418).
At trial, the State called-Russell Walters to testify as the operator East Point 9-1-1 call center
who maintained the 9-1-1.call records. (HT 1051). Upon tendermg the recordmg of the 9-1-1 call
into evidence, trial counsel noted that she received the CAD report but did not receive the DVD
of the call and objected to its introduction. (HT 1054). The trral court overruled the objection and
the recording was played for the Jury. (HT 84-85, 1054). - ,

Petitioner hasfailed to establish that He féceived meffecnve ass1stance of counsel due to
counsel’s failure to obtain the 9-1-1 call recording prior to trial. Whlle counsel did not pursue the
motion to compel prior to trial, she had the CAD report along w1th wrtness Statements priorto
trial and was aware that the 9-1-1 operator would be' testrfymg Ultlmately, the entirety of the 9-
1-1 call was played for the j jury and Petitioner has not shown that obtamrng the 9-1-1 recording
prior to trial would have impacted the course of the proceedmgs In any way. Petitioner has failed
to show that he received ineffective assistance of counsel or that he was prejudiced by the
alleged ineffectiveness. Additionally, Petitioner has failed to demonstrate that appellate counsel
was ineffective for not pursuing this-issue on appeal. |

Accordingly, Ground Four provides no basis for relief.
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GROUND F1VE

In Ground Five, Petitioner alleges that appellate counsel rendered ineffective assistance
of counsel by failing to raise on appeal that thé trial counsei was ineffective. for failing to conduct
a thorough and sifting cross—examinati.on of Mattie Anderson regarding her description of the
victim that she witnessed brandishing a firearm.

The test for establishing ineffective assistance of counsel was set forth in Strickland v.
Washington, 466 U.S. 668 (1984). Under the Strickland two-prong test, Petitioner must show
that (1) the attorney’s performance was deficient, meaning that counsel made errors 50 serious
that he was not functioning as “counsel” as guaranteed by the Sixth Amendment and (2) that this
deficient performance prejudiced the defenseft'nereby depriving Petitioner of a fair tria] with a
reliable result. To establish that an appellate attorney was ineffective,

a habeas corpus petitioner
must show that his appellate counsel’s decision to not raise a particular issue was an

unreasonable one which only an incompetent attorney would make, with the controlling principle
being whether appellate counsel’s decision “was a reasonable tactical move which any

competent attorney in the same situation would have made.” Shorter v. Waters, 275 Ga. 581
(2002).

Petitioner was represented at trial by attorney Monique Walker and.on appeal by attorney
Jennifer Knight. Trial counse] testified that she ha§ been licensed to practice law in Georgia for
over 25 years and began work as a judicial law clerk before working in insurance defense,
starting a private practice, and Lxltimately joining the Atlanta Judicial Circuit Public Defender’s
Office where she has worked for 15 yéars.v (HT 38~39). Prior to representing Petitioner, counsel

___testified to having experience on at least ten murder trials: (HT40). Appellate counsel did not

testify,

Mattie Anderson testified as Pctitidner’s neighbor who witnessed the altercation and
shooting and called 9-1-1. (HT 1135). Ms. Anderson testified that it was dark before the shooting
and she could only hear the argument and see sparks from the guns. (HT 1137). Ultimately, Ms.
Anderson could not identify any of the participants other than one individual which she
recognized based on his voice. (HT 1141). ACdunsel cross-examined Ms. Anderson to clarify the

locations and sequence of events of the altercation leading to the shooting. (HT 1142-1143).
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During closing arguments, counsel argued that the 9-1-1 call and Ms. Anderson s testimony .
indicated that the victim was armed and aggressive in support of their self-defense theory.
Petitioner contends that counsel should have Cross- exammed Ms. Anderson further regarding her
9-1-1. However, Georgia courts have repeatedly held that the manner and scope of cross-
examination is grounded in trial strategy and tactics which rarely constltutes meffectlve

assistance of counsel. See, Austin v. Carter, 248 Ga. 775 (1985) Sulhvanv State, 301 Ga. 37

(2017). Counsel’s handling of Ms. Anderson’s cross-exammatlon clearly falls within the'realm
of trial strategy and tactics, Petitioner has not shown that her handlmg was unreasonable as the 9-

1-1 call was played to the jury in its entirety, and Petltloner has falled to show that appellate
counsel was ineffective for not raising this ground on appeal

Accordingly, Ground Five provides no basis for relief.

GROUND SIX

I B

In Ground Six, Petitioner alleges that appellate counsel was meffectlve for failing to raise
on appeal that.the trial counsel was ineffective for fdlhng to file a motlon in limine to the

introduction of weapons that were irrelevant to the shootmg mcxdent and the trial court’s abuse

of discretion for admitting the evidence over defense objection.

H

The test for establishing ineffective assistance of counsel was set forth in Stnckland V.
Washington, 466 U.S. 668 (1 984). Under the Strickland two-prong test, Petitioner must.show -

that (1) the attorney’s performance was deficient, meamng that counsel made errors so serious

that he was not functioning as “counsel” as guaranteed by the Sixth Amendment and (2) that this
deficient performance prejudiced the defensé thereby depnvmg Petitioner of a fair trial with a
reliable result. To establish that an appellate attomey was 1neffect1ve a habeas corpus petitioner
must show that his appellate counsel’s decision to not raise a pamcular Issue was an-
unreasonable one which only an incompetent attorney would make vmh the controlling.principle
being whether appellate counsel’s decision « was a reasonable tactlcal move which any

competent attorney in the same situation would have made " Shorter v. Waters, 275 Ga. 581
(2002).

Deimeyon Allenv. Vance Laughlin, Warden
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Petitioner was represented at tria] by attorney Monique Walker and on appeal by attorney
Jennifer Knight. Trial EOUnsel testified that she has been licensed to Ppractice law in Georgia for

over 25 years and began work as a judicial law clerk before working in insurance defense,

“ i

starting a private practice, and uitima_iteiy joining the Atlanta Judicial Circuit Public Defender’s
Office where she has worked bfc;r 15 years. (HT 38-39). Prior to representing Petitioner,‘counsel
testified to having 'exjje'riénée on at least tén murder trials, (HT 40). Appellate counsel did not
testify. o : |

David Armour testified at trigl that Petitioner’s brother was showing off a shotgun at a
gathering during the time ptior to the shooting, (HT 1070). Officer Weatherhold testified at trial
as to the crime $cene in{'es:tigatidn:éﬁld evidence recovered. (HT 1144-1175). One of the weapons
recovered from the scene was a shotgun Whidl the Sjcéte moved to introduce into evidence. Trial
counsel objected to the evidence primarily on the basis of relevance but also as to foundation.
(HT 1175). The objection was overruled and the shotgun was permitted into evidence with the
clarification that weapon was obtained in Petitidner’s brbther’s apartment. (HT 1175). Petitioner
has failed to show that trial counsel was ineffective by not filing a pre-trial motion in limine as to
this evidence as trial counse] did properly and \timel'y object to the evidence at the time it was -
presented for admission. Peﬁtiohér ha; failed to establish that appellate counsel was ineffective
for failing to raise this issue and Petitioner has not shown any. prejudice from this ground as *
alleged as he cannot show that a pre-trial motiox‘l“ in limine would have had merit or a reasonable

likelihood of prévailing,

o Ac'(for”d‘ingly"; Ground Six provides no basxs fb_r relief. .

.t L R ’

—GROUND SEVEN

In Ground Seven, Petitioner a;jléges that appellate counse] rendered ineffective assistance
of counsel by failing to raise on appeal that trial counsel was ineffective for failing to object to
the prosecutor’s improper comment on Petitioner’s failure to come forward. .

The test for establishing ineffective assistance of counsel was set forth in Strickland v.
Washington, 466 U.S. 668 (1984). Under the Strickland two-prong test, Petitioner must show

that (1) the attorney’s performance was deficient, meaning that counsel made errors so serious
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that he was not functioning as “counsel” as guaranteed by the Sixth Amendment and (2) that this
deficient performance prejudiced the defense thereby depriving Petitioner of a fair trial with a
reliable result. To establish that an appellate attorney was ineffective, a habeas corpus petitioner
must show that his appellate counsel’s decision to not raise a particular issue was an
unreasonable one which only an incompetent attorney would make, with the controlling principle
being whether appellate counsel’s decision “was a reasonable tactical move which any

competent attorney in the same situation would have made.” Shorter v. Waters, 275 Ga. 581

(2002). In reviewing the arguments of attorneys, closmg arguments are judged within the context
of the statement and prosecutors are granted wide latitude to conduct their closing arguments
bound by the trial court’s discretion and encompassing arguments based on reasonable mferences

from the evidence. See, Menefee v. State, 301 Ga. 505 (2017) Scott v. State 290 Ga. 883

(2012) Further, the decision of whether or not to taise an objectlon generally consututes trial
strategy and.tactics. Snipes v. State, 309 Ga. 785 (2020) _

Petitioner was represented at trial by attorney Momque Walker and on appeal by attorney
Jennifer Knight. Trial-counsel testified that she has been licensed to practlce law i in Georgla for
over 25 years and began work as.a judicial law clerk before workmg In insurance defgnse,
starting a private practice, and ultimately joining the Atlanta Judicial Circuit Public Defender’s
Office where she has worked for 15 years. (HT 38-39). Prior to representmg Petitioner, counsel
testified to having experience on at least ten murder trials. (HT 40). Appellate counsel did not
testify. .

During closing arguments, the prosecutor argued about Petitioner’s credibility in his

interview with law enforcement and that Petitiotier would not have had the opportumty to-match
his statement with his brother’s. (HT 1296). The prosecutor stated:

Because remember, Antoine Allen was picked up that very same day, morning, on the
14%, Deimeyon Allen didn’t turn himself in until the 15*. And in those houts he has got

time to change clothes, got time to throw away a weapon, think about the best thing to
say, and then go talk to the police.

(HT 1297). The prosecutor was not commenting on Petitioner’s silence and the statement fell

within the broad scope of acceptable arguments. Petitioner has failed to show that trial counsel’s
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decision not to object to this statement was unrcasonable or to overcome the procedural default

of this ground by showing that appellate counsel was ineffective for failing to raise this issue on
appeal.

Accordingly, Ground Seven provides no basis for relief.

GROUND EIGHT

In Ground Eight, Petitioner alleges that appellate counsel was ineffective for failing to
raise that Ehe trial counsel was ineﬁ"ective\for: failing to request a pre-trial immunity hearing
pursuantis 0.C.G.A"§ 16-324(2). |

The test for establishing ineffective assistance of counsel was set forth jn Strickland v.
Washington, 466 U.S. 668 (1984). Under the Strickland two-prong test, Petitioner must show
that (1) the attorney’s performance was deficient, meaning that counsel made errors SO serious
that he was not functioning as “counsel” as guaranteed by the Sixth Amendment and (2) that this
deficient performance prej udicé.d’the defense thereby depriving Petitioner of a fair trial with a
reliable result. To establish that an appeilate attorney was ineffective, a habeas corpus petitioner
must show that his appellate counsel’s decision to not raise a particular issue was an
unreasonable one which only an incompetent attorney would make, with the controlling principle

being whether appellate counsel’s decision “was a reasonable tactical move which any

competent attorney in the same situation would have made.” Shorter v. Waters, 275 Ga. 581
(2002).

Petitioner was represented at trial by attorney Monique Walker and on appeal by attorney

Jennifer KnighLTrial“counse-l--test-i-ﬁedmﬂaat"she-h'aS"b‘e‘eri*lié‘éﬁsed to practice law in Georgia for
over 25 years and began work as a judicial law clerk before working in insurance defense,
starting a private practice, and ultimately joining the Atlanta Judicial Circuit Public Defender’s
Office where she has worked for 15 years. (HT 38-39). Prior to representing Petitioner, counsel
testified to having experience on at least ten murder trials, (HT 40). Appellate counsel did not
testify.

Counsel did not recall why she did not request an immunity from prosecution hearing.

(HT 55). However, Petitioner has failed to show prejudice from counsel’s decision not to request
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a pre-trial immunity hearing as the evidence would have supported the trial court’s denial of
immunity. Specifically, the available evidence shows that the victim was shot in the back while
fleeing from Petitioner, insufﬁeient evidence exists that Petitioner was threatened with a firearm
prior to shooting, and all the bullets recovered at the scene matched Petitioner’s firearm. HT
1254) See, Goodson v. State, 305 Ga. 246 (2019). Therefore, Petitioner has failed to establish

any prejudice from trial counsel’s decision not to request an immunity hearing and Petmoner has

failed to show that appellate counsel was ineffective by not pursuing this issue on appeal

fore

Accordmgly, Ground Nine provides no basis for relief.

GROUND NINE

In Ground Nine, Petitioner alleges that appellate counsel was ineffective for failing to
raise on appeal that trial counsel was ineffective for failing to challenge on appeal that the _
collectwc prejudice from all of trial counsel’s deficiencies shall be considered in welghmg
prejudice. ‘ ,

The test for establishing ineffective assistance of counsel was set forth in Strickland v.
Washmg'gon, 466 U.S. 668 (1984). Under the Str Strickland two-prong test, Petitioner must show
that (1) the attomey s performance was deficient, meaning that counsel made SITOTS 50 serious
that he was not funcnomng as “counsel? as guaranteed by the Sixth Amendment and (2) that this
deficient performdnce prejudiced the defense thereby depriving Petitioner of a fa1r trlal witha
rehable result, To establish that an appellate attorney was ineffective, a habeas corpus petitioner
must show that hxs appellate counsel’s decision to not raise a particular issue was an
unreasonable one which only an incompetent attorney would make, with the controlling prmcxple
bemg whether appellate counsel’s decision “was a reasonable tactical move which any

competent attorney in the same situation would have made.” Shorter v. Waters, 275 Ga. 581
(2002).

Petitioner was represented at trial by attorney Monique Walker and on appeal by attorney
Jennifer nght Trial counsel testified that she has been licensed to practice law in Georgia for
over 25 years and began work as a judicial Iaw clerk before working in insurance defense,

starting a private practice, and ultimately joining the Atlanta Judicial Circuit Public Defender’s
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Office where she has worked for 15 years. (HT 38-39). Prior to representing Petitioner, counsel
testified to having experienbe on at least ten murder trials. (HT 40). Appellate counsel did not
testify.

Petitioner has failed to demonstrate collective prejudice from the assistance received by
trial counsel. An exanliﬁfxﬁg}};gfmt}lp totality of the record reveals that trial counsel delivered
reasonaay;ffecglve Ja.é,s'istance in preparing the case, Cross-examining the witnesses, and
presehting arguinent to the jury. Therefore, Petitioner has failed to meet his burden of proof as he
has not shown that appellate counsel was ineffective for not pursuing this issue on appeal.

Accordingly, Ground Nine provides no basis for relief.

GROUND TEN

In Ground Ten, Petitioner alleges that appellate counsel was ineffective for omitting the
claims raised in the Peti(';011é;r’s writ of habeas corpus.

The test for establishing ineffective assistance of counsel was set forth in Strickland v.
Washington, 466 U.S. 668 (1984). Under the Strickland two-prong test, Petitioner must show
that (1) the attbmey’s performance was deficient, meaning that counsel made EITOrS SO Serious
that he was not functioning as “counsel” as.guaranteed by the Sixth Amendment and (2) that this
deficient performan.ce prejudiced the defense thereby depriving Petitioner of a fair trial with a
reliable result. To establish that an appellate attorney was.ineffective, a habeas corpus petitioner

must show that his appellate counsel’s decision to not raise a particular issue was an
unreasonable one which only an incor

mpetent attorney would make, with the controlling principle

being whethep—appel»latecounsei‘*s*’cfeﬁci‘S'iGﬁ”‘rWiis_é"'féésonable tactical move which any
competent attorney in the same situation would have made.” Shorter v. Waters, 275 Ga. 581
(2002). , :

Petitioner has failed to establish that any of the issues raised Supra were meritorious or
had a reasonably likelihood of chance on appeal. Therefore, Petitioner has failed to carry his
burden of showing that appellafe counsel’s decision on which issues to raise was not “a

reasonable tactical move which any competent attorney in the same situation would have made.”
Id.
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Accordingly, Ground Ten provides no basis for relief.

CERTIFICATION

Petitioner received copies:of the transcript of the April 11, 2019 and October 8, 2019
evidentiary hearings on or about July 12, 2019 and July 21, 2020 reSpe:ctweiy Copies of the
- Sheriff’s Entry of Service Form are attached hereto.

“F

—_ ~ —  CONCLUSION
WHEREFORE, the instant Petition for Writ of Habeas Corpus is DENIED.

If Petitioner desires to. appeal this Order, Petitioner must file a written application for
certificate of probable cause to agpeal with the. Cletk of the Supreme Cort of Georgla within
thirty (30) days from the date this Order is filed. Petxtmner must also fiie a Notice of Appeal ‘with
~ the Clerk of the Superior Court. of %eeier County within the same thxrty (3{)) day period.

The Clerk of the Superior Coutt of Wheeler County is hereby DIRECTED to miila

copy of this Order to Petitioner, Petitioner’s attorney of record Respanifeut, and Specla!
Asmfant “Attorney General Ronahi })'mxcls.

[ 20

SO ORDERED, this _/&—dayof

, Waﬂ Chiet Judge
Wheé‘i’er  Couinty Superior Court
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IN THE SUPERIOR COURT OF WHEELER COUNTY
STATE OF GEORGIA -

DEIMEYON ALLEN §
- GDC 1000420167, §
PETITIONER § _
§ G ( -
Vs. § CIVIL ACTION NO. 18CV109
B § . v .0 .
VANCE LAUGHLIN, WARDEN, § Coe e
- WHEELER CORRECTIONAL FACILITY § Petition for Writ of Habeas Corpuis
-DEFENDANTS § LT
. CERTIFICATE OF SERVICE

I, Carol W. Bragg, Clerk of the Superior Court of Wheeler COuntly, Georgia, cer{ify that I
have this day served the within and foregoing FINAL ORDER by mailing a true and accurate
copy of the same, postage prepaid, to the following, '

Deimeyon Allen GDC 1000420167 : Vance Laughlin, Warden

¢/o0 Wheeler Correctional Facility - K 7 Wheeler Correctional Facility
- P.O.Box 466 . P. O Box 466
Alamo, GA 30411 Alamo, GA 30411

- Lalso certify that I have served a true and accurate copy of the above document(s) to the

& individual(s) below via electronic mail to the address on record:
o o A
:}@__ z.=Georgia Dept-of-Corrections - - T T e
Lt " - State Offices'South at Tift College

Offender Administration
“ . P.O.Box 1529 ’ -
' Forsyth, GA 31029

Ronald Edward Daniels

Spectal Assistant Attoriey General
P. O. Box 4939
Eastman, GA 31023

This the 12™ day of April, 2021.

CLERK, SUPERIOR COU%%/
WHEELER COUNTY, GEORGIA




IN THE SUPERIOR COURT OF WHEELER COUNTY

STATE OF GEORGIA
DEIMEYON ALLEN , CIVIL ACTION NO. 18CV109
Petitioner, Pro Se
V.
WARDEN VANCE LAUGHLIN
Respondent

AMENDED POST-HEARING BRIEF

Comes Now Deimeyon Allen the petitioner in the above styled matter and files this, his Amended Post
Hearing Brief. The petitioner received the transcript of the evidentiary hearing held on the 8th of October
, 2019 on the 21 day of July 2020 and was unable to include these issues in his original post hearing brief.
The sheriff department was unable to deliver the transcript to Wheeler Correctional Facility due to the
pandemic. The petitioner received the Reséondents Brief In Opposition to Petitioner's Application for a
Writ Of Habeas Corpus on the 3rd day of June 2020, The clerk of Wheeler County Superior Court notified
the Petitioner that he will have 30 days to amend his brief. Due to the ongoing pandemic and lockdown at
the Petitioner's facility the court and attorney general was put on notice of his inability to go to the law

library. The petitioner prays that the court grants his extension to submit this brief in opposition to the

Respondent's brief. The petitioner demonstrates to the Court that he is entitled to Habeas Corpus relief as

a result of the violation of Petitioner's right to a fair trial under due process of law to the trial by jury and
effective assistance of counsel. U.S. Const. Amends. VI, XIV Ga Const Art. 1 Secl, Pars 1, XI, and

XIV(1983).

Findings of Facts And Conclusion Of Law




Petitioner's trial counsel. Monique Walker, is a member of the Georgia Bar but this does not immunize
her duty as counsel to provide effective assistance of counsel. (HT V 12: 9-11). The petitioner successfully
subpoenaed the lead prosecutor and his trial counsel for the evidentiary hearing. (HT 34.25; HT 62:9-10)
The petitioner was unable to locate the appellate counsel for numerous years: notified the court of this
matter and a confiance was granted to secure the witness for attendance at the evidentiary hearing . Motion
For Continuance Filed May 13th 2019. (HTp. 81) The petitioner was able to locate the appellant counsel
regardless of her use of numerous last names and her efforts to avoid being discovered. See MFNT pg 3:
Lines 17- 20 ( Jennifer, your maiden name or married name is Knight, Family Name, Moore was my
maiden name But you can call me anything : I'll call you what you want to be called: ) Also See (HT Voll
pg 4:15-23)( You say you subpoenaed Jennifer Long? No: Monique Walker: Okay But your appellate
counsel you mentioned Jennifer, Jennifer L. Wright: Okay because I Know the petition says Knight: Yeah
: it says Knight, Wright, she's been Knight, Wright, Moore. Also See (HT Volpg 6-7). It is evident afterv a
review of the record that petitioner properly subpoenaed the trial counsel and the prosecutor for
attendance. (HT pq 82) Therefore, it is evident that the appellant counsel, after being disbarred for her
violation of the Bar's Committee on Character and Fitness, refused to appear at the evidentiary hearing
after she was successfully Subpoenaed. The underlying ineffective assistance of counsel claims have been
established by a preponderance of the evidence Stynchcombe V. Rhodes 238 GA. 74 (1976) The petitioner
has proven that his constitutional right to effective assistance of counsel, right to a fair trial, and due
process of law were violated in obtaining the judgement of conviction. Gaither V. Gibby 267 Gq 96
(1996): Caldwell V. Beard 229 Ca. 901 (1974). The petitioners appellant

counsels decision to omit the claims raised in the petitioner's writ of habeas corpus was not a reasonable
tactical move which any competent attorney in the same situation would have made. See Shorter V. Waters
275Ga 581(2002). There is a reasonable probability but for counsel's unprofessional errors the result of

the appeal would have been different. The petitioner has



demonstrated that counsel's performance was deficient and how the deficiency prejudiced the outcome of
appeal. Taylor V. Metoyer 299 Ga 345 : 348 (2016). (1)Petitioner has established by a preponderance
of the evidence that the appellate counsel was ineffective for failing to interview and subpoena a
critical witness on behalf of the defense that subsequently violated the petitioner's rights under both
the sixth and fourteenth amendments .Miranda Robinson was an eyewitness to the shooting incident
that voluntarily provided the investigating officers of the East Point Police Department with a statement.
See ( Exhibit P 2. ) Ms Robinson's statement corroborated with the defense theory that the victim was the
aggressor, and was in possession of a weapoﬁ and was following , threatening and brandishing a weapon
in the direction of the petitioner. During the motion for a new trial the appellate counsel had initially raised
this claim but abandoned the issue on appeal . See ( MFNT tr. pq 7-8 ) During the habeas evidentiary
hearing, Monique Walker, the trial counsel, provided that she did not recall the defense having witnesses
(1HT pg 44: 3-13) Ms. Walker stated she did an independent search for witnesses but didn't recall whether
she interviewed or subpoenaed Ms. Robinson prior to trial. (HT pg 46:20-24) Walker also failed to provide
the petitioner and appellate counsel with investigation requests that were requested per subpoena.
(MFNTtr. p. 43-48) Appellant counsel did not follow up on the investigative requests and these documents
were not a part of the petitioner's case record. Ms. Robinson's testimony contradicted the states theory that
the petitioner was the aggressor and shot an unarmed victim See (HT P2p. 86-88A ) Counsels deficient
performance for failure to call Robinson , a witness that was helpful to the defense is equivalent to failing
to call a Key witness. See Blouin V. State 255 GA. App 788

(2002) ( The appellate court found the attorney's failure was equivalent of simply forgetting to call a key
witness . ) The petitioner has made an affirmative showing that specifically demonstrates how counsel's
failure affected the outcome of his case. Robinson's statement was favorable and material to the petitioner's
case . The petitioner has identified the witness that provided a statement voluntarily to the East Point
Police Department. The statement contradicts the states theory that the petitioner was the aggressor and

shot an unarmed victim. Respondent alleges that the petitioner must demonstrate that the witness has
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agreed to testify. However, had this witness been subpoenaed to trial, the petitioner would have had the
right to request that the trial court to compel the witness to testify under the right to compulsory process.
See VI Amendment of U.S. Const. To require an indigent prisoner that lacks resources to now locate a
witness that provided her social security number, address, and-phone number would deny the petitioner
his right to present a defense compel a witness to testify , access to the courts, a fair trial and due process
of law. VI & XIV Amends U.S. Constitution. The petitioner has carried his evidentiary burden with respect
to ground one. There is a reasonable probability that the outcome of the appeal would have been different
had the appellant counsel not abandoned and omitted this issue on appeal. See Shorter V. Waters 275 G.
581/2002).

(2)The petitioner has established by a preponderance of the evidence that the appellate counsel was
ineffective for failing to raise that the trial counsel was ineffective for failing to argue during closing
that the jury should also consider whether the defendant's acts satisfy the elements of voluntary
manslaughter. Ms. Walker: Your Honor, Before you bring them out, in light of the court's decision to
not give the request on involuntary.manslaughter , The defense is requesting a request on voluntary
manslaughter. See (HT1300; 8- 11) The trial court also commented on the evidence, during the charge
conference. "Well Ms. Walker, I wish you had taken me up on my offer earlier about voluntary
manslaughter. I know it was during closing that I instructed each of you that involuntary manslaughter
would not be charged. However, Ms McCamy, I think the facts coupled with the request warrant the
charge. I think the jury could find, based upon the evidence, that he was excited, went in there , got the
gun, and came out in the heat of passion and discharged the gun, and I think the jury would be authorized
to find him guilty of voluntary manslaughter." See ( HT 1300 Line 25-1301 line 1-9) The district attorney
argued that the charge should not be given and the trial court responded: "I understand that, but the bottom
line 1s that I think the facts warrant it. As I told you. I would charge if you decided to request it. Perhaps
I should have told you based upon the facts I'm going to charge it. But I'll give you a moment to argue

why you think it's not voluntary manslaughter if you would like to do that. "See ( HT 1302) An additional
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closing argument was given in which the trial counsel advised the jury not to consider the lesser included
charge of voluntary manslaughter. No competent attorney in the same situation would have informed the
jury to disregard a charge on a lesser included after arguing with the state during a lengthy colloquy that
the evidence requires a charge on the lesser included. The Respondent takes the position that the trial
counsel was pursuing an all or nothing defense. See Blackwell V. State 302 Ga 820 ( 2018 ) ( Blackwell
asserts that his trial counsel rendered ineffective assistance by pursuing an all or nothing strategy and
waiving a jury charge on voluntary as a lesser included without consulting Blackwell.) The decision not
to request a jury charge on a lesser included offense in order to pursue an all-or-nothing defense is a matter
of trial strategy. See Wells V. State 295 Ga 161, 162 (2 ) (b) (2014). This argument is unreasonable, upon
the basis that the trial counsel specifically requested a charge on voluntary manslaughter. The petitioner
has shown that counsel's performance was deficient and that the deficient performance so prejudiced the
petitioner and there is a reasonable likelihood that, but for counsel's unprofessional error, the jury would
have returned a verdict of guilty of voluntary manslaughter. See Hutto V. State 320 Ga App 235 (2013)
Counsel's actions or inactions prejudiced the petitioner, the jury was considering the charge of voluntary
manslaughter during

deliberations and this is evident because there was a discrepancy whether the petitioner had been found
guilty of voluntary manslaughter. See (HT 1358) Trial counsel's decision to forego requesting the jury to
consider voluntary manslaughter was a patently unreasonable choice only an incompetent counsel would
have chosen. There is a reasonable probability that but for counsel's unprofessional errors the jury could
have easily concluded the petitioner acted in a manner that amounted to voluntary manslaughter. The
appellant counsel rendered ineffective assistance of counsel for omitting this issue on appeal. There is a
reasonable probability a reversal of the conviction would have been granted had counsel raised this issue
on appeal. See Shorter V. Water 275 Ga 581

(2002).



(3)Petitioner has established by a preponderance of the evidence that the appellate counsel was
ineffective for failing to challenge the trial court's infringement upon the petitioner's right to be
present at a critical stage of the proceedings. During trial, the jury, the bailiff, and the court conducted
a communication outside the presence of the petitioner and counsel. Court: "Well, you know, they wrote
guilty, guilty and then they took the verdict form back and wrote voluntary

manslaughter, not guilty , and they wrote that after they wrote the guilty on the front. " See (HT pg 1357
Lines 23- 251358 Line 1-10) "Ms. Walker: Okay, I'm sorry, I didn't see that on the back." The Court : |
"And they offered the verdict form and asked for it back and said they had to change something and the
thing they changed is they wrote on the back not guilty as to voluntary manslaughter. And I know from
my personal observation that that's what they did." See (HTpg1358 Lines 4-8) There was no waiver of the
petitioner's right to attend , nor does the record reflect that the petitioner personally acquiesced in the
exclusion and the trial counsel was also unaware of the communication. Is this -- I don't have a specific
recollection. I do recall one case where the jury marked something on voluntary, was that your case? Yes,
that was my case. Okay and evidently there was some discrepancies with it because the problem back
seats me to later, and in regards to that I was never present, you kﬁow, when they -- when they

gave formulation on it . Yeah . And we didn't realize it until November 16th, on the day of my sentencing.
Right. Right Yeah I don't remember any- any of the specifics but I thought that he should have sentenced
you on voluntary. See ( HT evidentiary hearing pg. 70 Lines 3- 17.)

I don't recall how this came about . I don't recall. I thought it was unusual for the Judge to call the juror
back -- And this was just -- You probably should have been present , if it was something- I mean you
definitely - I didn't waive your appearance, so I think it was unusual. I am often confronted with situations
in which I have no control over, but I deem to be not particularly fair to the defense that I don't have any
control over and that's one of those situations. See ( HT evidentiary hearing pg. 73 Lines 10-18.) The
petitioner has the right to be present and notified whenever any action is taken which materially affects

the accused's case Morris V. State 257 Ga 781(4) (1988) The Respondent alleges the petitioner argued on
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the issue regarding the jury's verdict on direct appeal and therefore this issue is barred by res judicata. The
Respondents argument is inapplicable. The petitioner contends he was not present when the
communication transpired, not that the jury was rushed to make a decision or that the jury did not properly
understand the crimes charged. The petitioner has proven that an actual communication occurred. See (
HTpg 1357 Lines 23-25, 1358 Lines 1-8) On appeal a claim

alleging a violation of an appellant's right to be present mandates a reversal. See Lyde V. State 311 Ga
App. 512 (2011) also see Hanifah V. State 269 Ga 797,807(6)(1998) ( Harm is presumed from violation
of a state constitutional right to be present at all critical stages of the trial.) When an accused is absent
from the proceedings no one should have any communications with the jury except regarding matters
relating to the comfort and convenience of the jury Wilson V. State 212 Ga 73, 78 (1955) Pennie V. State
271 Ga 419, 421-422(2)(1999) The United States and the Georgia Constitutions secure the right of
criminal defendants to be present at all critical stages of the process against them unlike the federal
constitutional right, the violation of the state constitutional right to be present is prejudicial, and absent a
waiver, triggers a reversal, had the appellant counsel properly raised the issue on appeal. The appellate
counsel's decision was not a reasonable tactical move which any competent attorney in the same situation
‘would have made. The presumption of effective assistance of counsel has been overcome, the ignored
issue was clearly stronger than the errors presented that the tactical decision must be deemed an
unreasonable one only an incompetent attorney would have adopted. There is a reasonable probability the
outcome of the appeal would have been different had the appellate counsel raised this issue on appeal.
Shorter V. Waters 275 Ca 58 1 (2002) (4)Petitioner has established by a preponderance of the evidence
that the appellate counsel was ineffective for failing to raise that the trial counsel rendered deficient
performance for failing to obtain the 9-1-1 call with due diligence and in failing to conduct a
thorough and sitting cross examination of Mattie Anderson. Trial counsel, Monique Walker, failed to
obtain the 9-1-1 recording that entailed an eyewitness giving a detailed description of the victim, the

victims attire, of the victim brandishing a weapon, following the petitioner and arguing with the petitioner.
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It is evident , from the record , that counsel was unaware that Anderson identified the victim because the
trial counsel did not inquire about the contents of the all recording during cross-examination. No
competent attorney in the sarrie situation would have foregone questioning the state's unbiased witness
regarding evidence that supports the defense theory and contradicts the state's theory that the petitioner
was the aggressor and shot an unarmed man. The petitioner's sole defense was self defense. O. C. GA. 16-
3 - 21(a) States that : "A person is justified in threatening or using force against another when and to the
extent that he or she reasonably believes that such threat or force is necessary to defend himself against
such other's imminent use of unlawful force. " The victims actions in brandishing a weapon in the direction
of the petitioner is a felony and an imminent use of unlawful force. O. C. G. A. 16-5-21 (a) " A person
commits the offense of aggravated assault when he or she assaults: (2) With a deadly weapon ... which
when used offensively against a person, is likely to or actually does result in serious bodily injury. To
constitute such an assault an actual injury need not be made the aggressor only has to place the individual
in reasonable apprehension of receiving a violent injury . Patterson V. State 299 Ga 491 (2016) Counsel
has a duty to make reasonable investigations, or to make a reasonable decision that makes particular
investigations unnecessary. Strickland V. Washington 466 U. S. 668 (1984) Strategic choices made after
less than complete investigations are reasonable only to the extent that reasonable professional judgement
justify the curtailment of counsel's investigation. In this instant counsel had not received the 911 recording
and did not make the minimal inquiries to ensure the defense was in possession of the evidence. During
trial the following transpired. " Your Honor, at this time the State would move into evidence State's exhibit
2. Any objection? Your Honor , I did receive the CAD report. However, I did not receive the DVD of it
and I had noticed that the 911 operator was Patricia Adams. I understand he's a director so that would be
my objection. " See (TTP 227 Lines 1-10) During this 911 call a description of the victim brandishing a
firearm was given to the 911 operator. The trial counsel has a duty to obtain any and all evidence that is
relevant, pertinent, material, and favorable to the defense. During the Habeas evidentiary hearing, the

following transpired, "In your examination of the records are you familiar with the 911 call of Mattie
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Anderson? I haven't examined the record. Alright. This will be Exhibits-Exhibits 2 trial transcript. What
page of the trial transcript Mr. Allen? Let me see. This will be page 203 and 204. Excuse me I'm sorry it's
225 and 227. Okay, I reviewed it. Your question? It's on page 225 and 227 of my trial transcript, you
objected to not being able to provide certain parts of the 911 record. Did you have access to the 911 call
of Mattie Anderson calling the East Point Police Department prior to trial? Throughout the trial? Prior to
trial? Prior to trial? It states here that -- did not receive a DVD of it . Would you consider this exculpatory
evidence if it was favorable to the defense? If it was favorable." "Objection. Judge. that's speculative. I'm
going to overrule. May I speak, your Honor? You may. " The contents of this 911 recording contained
favorable evidence to the defense that the individuals were armed during the time of the incident and
described when she dispatched the 911 caller what the individual was wearing which is Exhibit 63. "
Alright. Mr. Allen you're testifying now, giving your position regarding the 911 call . That is not
admissible at this point, you'll be given an opportunity to testify at a later time. "Okay. " Now's the time
to question this witness. "Alright. Did I inform you at trial that this recording contained evidence favorable
to the defense? I don't recall. But if the 911 operator was there, I would assume that the 911 call was
played for the jury. Well this particular recording was Mattie Anderson dispatching 911, cause it's not the
dispatcher dispatching an officer but the state witness Mattie Anderson dispatching the East Point Police."
"And your question is ? Do you remember that the contents of this recording will refute the Prosecution's
theory of the case that the shooting was unprovoked - Objection, Judge, its cause for speculation and the
question that was before was a jury question. "" I think you're going to have to rephrase Mr. Allen." Do
you think the contents of this call was material relevant- relevant to my guilt or punishment or favorable
to affirmative defense of self defense? If it contained information that the shooter was armed when I guess
the- victim was armed that would be relevant. So the trial transcript says you didn't have access to it. By
you not being provided this information prior to trial, would you consider it exculpatory? I believe the
State is required to provide all Brady information and if they did not , then that would be a violation . It

should have been . Your Honor , if I may I'm sorry. Our discovery I would like to provide the first page

9



of my discovery of what the State everything they provided to her."" You wish to show the document to?
Ms Walker if I may. Let's mark it for purposes of identification. Which would be Petitioner's 57 You may
show that to counsel to see if she recognizes or can .... identify it . Ms Wall, may I speak ? That would be
Judge Wall, and you may ask her if she recognizes it or questions relevant to that document? I'm - I'm
observing that it is the Certificate of Discovery and for Deimeyon Allen case. Does it have anything
pertaining to a 911 recording? It does not. See ( HT evidentiary hearing pg. 48- 52) The document
(PetitionerS) was presented at the evidentiary hearing to refresh the trial counsel's memory (Monique
.Walker what had been provided to the defense by the District Attorney's Office prior to trial. Sec(
Petitioner 5 Certificate of Discovery p. 96) which doesn't contain the 911 recording requested from
previous counsel (Alixe Steinmetz) multiple times. See ( Petitioner 3 Defendant's Second Motion to
Compel. If trial counsel would have performed a proper pretrial investigation and not "only"rely on what
previous counsel had done she would have had a pfoper understanding of the facts of the case and the
relevance of the 911 recording See (MFNTp. 38 Lines 19- 25 p. 39 Lines 1-4. p.51 Lines 2-25 p. 52 Lines
1-9. Counsel could not have properly understood the facts of the case because if she knew the contents of
this recording before the trial she could have refuted the States theory of the case and properly cross-
examined the States witness Mattie Anderson in regards to the 911 recording, namely the description
pertaining to the victims'clothing and being armed at the time of the shooting. See (Exhibit 2) of the trial
transcript recording of Mattie Anderson and compare to ( Exhibit 63.) There is a reasonable probability
had this information been presented in the face of the jury properly there is a reasonable probability the
outcome of the proceedings would have been different. Georgia Rules of " Professional Conduct 3. 8. (d
) specifically requires prosecutors to make timely disclosure to the defense all evidence or information
known to the prosecutor that tends to negate the guilt of the accused or that mitigates the offense.” A
violation of this ethical rule, however , is not in itself a constitutional violation and thus not alone a ground
for Habeas Corpus. Sec O. C. G. A. § 9 - 14 - 42 (g) ( limiting post sentencing Habeas Corpus proceedings |

to claims that the petitioner suffered "a substantial denial of his rights under the Constitution of the United
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States or this State." Also see Britt V. Smith 274 Ga 6 11, 612 ( 2001)( holding that a violation of the
Uniform Superior Court Rules, which, like the Rules of Professional Conduct, are promulgated by this
Court, is not in itself cognizable in Habeas). The state's withholding or omission of this evidence from the
petitioner's discovery subsequently denied the petitioner's right to a fair trial, frustrated counsel's ability
to effectively represent the petitioner, and denied the petitioner his constitutional right to due process. The
- state breached its constitutional duty to disclose information to the defense which overcomes the
procedural default applied to Habeas Corpus claims. See Humphrey V. Lewis, 291 Ga 202 (2012). The
suppressed evidence was favorable to the defense and the trial counsel rendered deficient performance by
failing to obtain the evidence on her own. See ( Exhibit Petitioner 3 ) Defendant's Second Motion to
Compel. Previous trial counsel requested the 911 recording prior to trial. 911 calls are matters of public
record and could have been obtained by the trial counsel with reasonable diligence. Sec. O. C. G. A. §, 50
-18-72 (g ) (24) allowing disclosure of 911 record'ings to criminal defendant's via an open records act).
Also see Heidler V. State 273 Ga 54(2) (2000)( No Brady violation where defendant could and did obtain
records by means of his own, separate subpoena). The 911 call qualities as Brady's material, the trial
counsel admitted she was not provided this evidence prior to trial, the existence of the 911 call came out
during trial which surprised the petitioner and the trial counsel. Furthermore trial counsel was not aware
of this evidence during cross-examination of Mattie Anderson . See (TTP 315 Lines 16 - 25, 316 Lines 1-
11. Ms Anderson, how are you doing? I'm fine . My name is Monique Walker. We spoke about this. And
you just described to the jury a couple things I wanted to go through. Now you said that - why don't you
come back down just for one second. You said you heard the voices and the arguing behind your
apartment? On one side. Okay. So that was here is that right? Yes And then you saw the shots, and that
was here ? Yes, And then you saw three young men running that way, right? Yes. Before the shot ? Yes,
thank you. That's all I have your Honor. It is obvious from the record that the trial counsel was not aware
of the description of the victim brandishing a ﬁreérm prior to the shooting because no competent attorney

would have failed to address this matter during cross- examination. The State presented testimony that the
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petitioner was the aggressor. See (TTP 196 - 200, 439- 454) that the victim was not armed. See ( TTP 450
line 11-22) that the shooting was unprovoked ( TTP 229 - 255,256 - 273, 274-279.)

In the face of the State’s theory, it was unreasonable for the trial counsel to fail to obtain the 911 recording
and cross-examine Mattie Anderson regarding the contents of the call. There is a reasonable probability
that had the trial counsel elicited testimony from Mattie Anderson regarding the victim brandishing a
firearm and following the petitioner and his brother to their mother's residence, that the jury would have
returned a verdict of acquittal or a lesser included offense of voluntary manslaughter. Furthermore, the
state argued during closing that the petitioner did not turn himself in immediately after the shooting and
specifically pointed out that this gave the petitioner time to change clothes. See (TTP. 468 Lines 2-6) The
prosecutors argument could have easily left the jury with the impression that the petitioner was the
individual that Anderson witnessed brandishing the weapon. See (Exhibit2 , State's Exhibit 63 )The
testimony of a live witness that identified the victim with a weapon and chasing the petitioner is favorable
and material to the claim of self defense and contradicts the state's theory that the petitioner shot an
unarmed man. The trial counsel was ineffective for failing to obtain the recording prior to trial which
would have enabled counsel to conduct a thorough a sitting cross-examination subsequently denying the
petitioner of the right to effective cross examination Davis V. Alaska 415 U. 5. 308 (1974) Trial counsel
deficient performance prejudiced the petitioner and denied the petitioner's right to a fair trial and due
process of law. The manner in which the counsel dealt with the witness or cross -examination was
ineffective, was not a strategic decision and prejudiced the petitioner's defense. There is a reasonable
probability had the appellate counsel raised this issue on appeal a new trial would have been granted.
Shorter V. Water 275 Ga 381 ( 2002 ). (5)Petitioner has established by a preponderance of the
evidence that the appellate counsel was ineffective for failing to raise that the trial counsel rendered
deficient performance for failing to obtain the 9-1-1 call with due diligence and in failing to conduct
a thorough and sitting cross examination of Mattie Anderson. Trial counsel, Monique Walker, failed

to obtain the 9-1-1 recording that entailed an eyewitness giving a detailed description of the victim, the
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victims attire, of the victim brandishing a weapon, following the petitioner and arguing with the petitioner.
It is evident , from the record , that counsel was unaware that Anderson identified the victim because the
trial counsel did not inquire about the contents of the all recording during cross-examination. No
competent attorney in the same situation would have foregone questioning the state's unbiased witness
regarding evidence that supports the defense theory and contradicts the state's theory that the petitioner
was the aggressor and shot an unarmed man. The petitioner's sole defense was self defense. O. C. GA. 16-
3 - 21(a) States that : "A person is justified in threatening or using force against another when and to the
extent that he or she reasonably believes that such threat or force is necessary to defend himself against
such other's imminent use of unlawful force. " The victims actions in brandishing a weapon in the direction
of the petitioner is a felony and an imminent use of unlawful force. O. C. G. A. 16-5-21 (a) " A person
commits the offense of aggravated assault when he or she assaults: (2) With a deadly weapon ... which
when used offensively against a person, is likely to or actually does result in serious bodily injury. To
constitute such an assault an actual injury need not be made the aggressor only has to place the individual
in reasonable apprehension of receiving a violent injury . Patterson V. State 299 Ga 491 (2016) Counsel
has a duty to make reasonable investigations, or to make a reasonable decision that makes particular
investigations unnecessary. Strickland V. Washington 466 U. S. 668 (1984) Strategic choices made after
less than complete investigations are reasonable only to the extent that reasonable professional judgement
justify the curtailment of counsel's investigation. In this instant counsel had not received the 911 recording
and did not make the minimal inquiries to ensure the defense was in possession of the evidence. During
trial the following transpired. " Your Honor, at this time the State would move into evidence State's exhibit
2. Any objection? Your Honor , I did receive the CAD report. However, I did not receive the DVD of it
and I had noticed that the 911 operator was Patricia Adams. I understand he's a director so that would be
my objection. " See (TTP 227 Lines 1-10) During this 911 call a description of the victim brandishing a
firearm was given to the 911 operator. The trial counsel has a duty to obtain any and all evidence that is

relevant, pertinent, material, and favorable to the defense. During the Habeas evidentiary hearing, the
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following transpired, "In your examination of the records are you familiar with the 911 call of Mattie
Anderson? I haven't examined the record. Alright. This will be Exhibits-Exhibits 2 trial transcript. What
page of the trial transcript Mr. Allen? Let me see. This will be page 203 and 204. Excuse me I'm sorry it's
225 and 227. Okay, I reviewed it. Your question? It's on page 225 and 227 of my trial transcript, you
objected to not being able to provide certain parts of the 911 record. Did you have access to the 911 call
of Mattie Anderson calling the East Point Police Department prior to trial? Throughout the trial? Prior to
trial? Prior to trial? It states here that -- did not receive a DVD of it . Would you consider this exculpatory
evidence if it was favorable to the defense? If it was favorable." "Objection. Judge. that's speculative. I'm
going to overrule. May I speak, your Honor? You may. " The contents of this 911 recording contained
favorable evidence to the defense that the individuals were armed during the time of the incident and
described when she dispatched the 911 caller what the individual was wearing which is Exhibit 63. "
Alright. Mr. Allen you're testifying now, giving your position regarding the 911 call . That is not
admissible at this point, you'll be given an opportunity to testify at a later time. "Okay. " Now's the time
to question this witness. "Alright. Did I inform you at trial that this recording contained evidence favorable
to the defense? I don't recall. But if the 911 operator was there, I would assume that the 911 call was
played for the jury. Well this particular recording was Mattie Anderson dispatching 911, cause it's not the
dispatcher dispatching an officer but the state witness Mattie Anderson dispatching the East Point Police."
"And your question is ? Do you remember that the contents of this recording will refute the Prosecution's
theory of the case that the shooting was unprovoked - Objection, Judge, its cause for speculation and the
question that was before was a jury question. "" I think you're going to have to rephrase Mr. Allen." Do
you think the contents of this call was material relevant- relevant to my guilt or punishment or favorable
to affirmative defense of self defense? If it contained information that the shooter was armed when I guess
the- victim was armed that would be relevant. So the trial transcript says you didn't have access to it. By
you not being provided this information prior to trial, would you consider it exculpatory? I believe the

State is required to provide all Brady information and if they did not , then that would be a violation . It
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should have been . Your Honor , if I may I'm sorry. Our discovery I would like to provide the first page
of my discovery of what the State everything they provided to her.""” You wish to show the document to?
Ms Walker if I may. Let's mark it for purposes of identification. Which would be Petitioner's 5?7 You may
show that to counsel to see if she recognizes or can .... identify it . Ms Wall, may I speak ? That would be
Judge Wall, and you may ask her if she recognizes it or questions relevant to that document? I'm - I'm
observing that it is the Certificate of Discovery and for Deimeyon Allen case. Does it have anything
pertaining to a 911 recording? It does not. See ( HT evidentiary hearing pg. 48- 52) The document
(Petitioner5) was presented at the evidentiary hearing to refresh the trial counsel's memory (Monique
Walker what had been provided to the defense by the District Attorney's Office prior to trial. Sec(
Petitioner 5 Certificate of Discovery p. 96) which doesn't contain the 911 recording requested from
previous counsel (Alixe Steinmetz) multiple times. See ( Petitioner 3 Defendant's Second Motion to
Compel. If trial counsel would have performed a proper pretrial investigation and not "only"rely on what
previous counsel had done she would have had a proper understanding of the facts of the case and the
relevance of the 911 recording See (MFNTp. 38 Lines 19- 25 p. 39 Lines 1-4. p.51 Lines 2-25 p. 52 Lines
1-9. Counsel could not have properly understood the facts of the case because if she knew the contents of
this recording before the trial she could have refuted the States theory of the case and properly cross-
examined the States witness Mattie Anderson in regards to the 911 recording, namely the description
pertaining to the victims clothing and being armed at the time of the shooting. See (Exhibit 2) of the trial
transcript recording of Mattie Anderson and compare to ( Exhibit 63.) There is a reasonable probability
had this information been presented in the face of the jury properly there is a reasonable probability the
outcome of the proceedings would have been different. Georgia Rules of " Professional Conduct 3. 8. (d
) specifically requires prosecutors to make timely disclosure to the defense all evidence or information
known to the prosecutor that tends to negate the guilt of the accused or that mitigates the offense." A
violation of this ethical rule, however , is not in itself a constitutional violation and thus not alone a ground

for Habeas Corpus. Sec O. C. G. A. § 9 - 14 - 42 (g) ( limiting post sentencing Habeas Corpus proceedings
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to claims that the petitioner suffered "a substantial denial of his rights under the Constitution of the United
States or this State." Also see Britt V. Smith 274 Ga 6 11, 612 ( 2001)( holding that a violation of the
Uniform Superior Court Rules, which, like the Rules of Professional Conduct, are promulgated by this
Court, is not in itself cognizable in Habeas). The state's withholding or omission of this evidence from the
petitioner's discovery subsequently denied the petitioner's right to a fair trial, frustrated counsel's ability
to effectively represent the petitioner, and denied the petitioner his constitutional right to due process. The
state breached its constitutional duty to disclose information to the defense which overcomes the
procedural default applied to Habeas Corpus claims. See Humphrey V. Lewis, 291 Ga 202 (2012). The
suppressed evidence was favorable to the defense and the trial counsel rendered deficient performance by
failing to obtain the evidence on her own. See ( Exhibit Petitioner 3 ) Defendant's Second Motion to
Compel. Previous trial counsel requested the 911 recording prior to trial. 911 calls are matters of public
record and could have been obtained by the trial counsel with reasonable diligence. Sec. O. C. G. A. §, 50
- 18 - 72 (g ) ( 24) allowing disclosure of 911 recordings to criminal defendant's via an open records act).
Also see Heidler V. State 273 Ga 54(2) (2000)( No Brady violation where defendant could and did obtain
records by means of his own, separate subpoena). The 911 call qualities as Brady's matérial, the trial
counsel admitted she was not provided this evidence prior to trial, the existence of the 911 call came out
during trial which surprised the petitioner and the trial counsel. Furthermore trial counsel was not aware
of this evidence during cross-examination of Mattie Anderson . See (TTP 315 Lines 16 - 25, 316 Lines 1-
11. Ms Anderson, how are you doing? I'm fine . My name is Monique Walker. We spoke about this. And
you just described to the jury a couple things I wanted to go through. Now you said that - why don't you
come back down just for one second. You said you heard the voices and the arguing behind your
apartment? On one side. Okay. So that was here is that right? Yes And then you saw the shots, and that
was here ? Yes, And then you saw three young men running that way, right? Yes. Before the shot ? Yes,
thank you. That's all I have your Honor. It is obvious from the record that the trial counsel was not aware

of the description of the victim brandishing a firearm prior to the shooting because no competent attorney
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would have failed to address this matter during cross- examination. The State presented testimony that the
petitioner was the aggressor. See (TTP 196 - 200, 439- 454) that the victim was not armed. See ( TTP 450
line 11-22) that the shooting was unprovoked ( TTP 229 - 255, 256 - 273, 274-279. ) In the face of the
State’s theory, it was unreasonable for the trial counsel to fail to obtain the 911 recording and cross-
examine Mattie Anderson regarding the contents of the call. There is a reasonable probability that had the
trial counsel elicited testimony from Mattie Anderson regarding the victim brandishing a firearm and
following the petitioner and his brother to their mother's residence, that the jury would have returned a
verdict of acquittal or a lesser included offense of voluntary manslaughter. Furthermore, the state argued
during closing that the petitioher did not turn himself in immediately after the shooting and specifically
pointed out that this gave the petitioner time to change clothes. See (TTP. 468 Lines 2-6) The prosecutors
argument could have easily left the jury with the impression that the petitioner was the individual that
Anderson witnessed brandishing the weapon. See (Exhibit2 , State's Exhibit 63 )The testimony of a live
witness that identified the victim with a weapon and chasing the petitioner is favorable and material to the
claim of self defense and contradicts the state's theory that the petitioner shot an unarmed man. The trial
counsel was ineffective for failing to obtain the recording prior to trial which would have enabled counsel
to conduct a thorough a sitting cross-examination subsequently denying the petitioner of the right to
effective cross examination Davis V. Alaska 415 U. 5. 308 (1974) Trial counsel deficient performance
prejudiced the petitioner and denied the petitioner's right to a fair trial and due process of law. The manner
in which the counsel dealt with the witness or cross -examination was ineffective, was not a strategic
decision and prejudiced the petitioner's defense. There is a reasonable probability had the appellate counsel
raised this issue on appeal a new trial would have been granted. Shorter V. Water 275 Ga 381 (2002 ).

(6)Petitioner has established by a preponderance of the evidence that the appellate counsel was
ineffective for failing to raise that the trial counsel was ineffective for failing to file a motion in limine
to the introduction of weapons that were irrelevant to the shooting incident and the trial court's

abuse of discretion for admitting the evidence over the defense objection . During trial the state
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introduced a 25 caliber pistol and a shotgun. HT pg 1169 Lines 5 - 18, 1175 Lines 7-20) It is undisputed
that the weapons and ammunition discovered in the petitioner's mother residence were not relevant to the
shooting incident nor were they admissible as res gestae. The state's reason for the introduction of the
evidence was as follows:" Your Honor, this was evidence that was collected at the scene. This is also the
apartment Antoine Allen was seen coming out of. ( HT p. 1169 Lines 11-13) These weapons presented
are subject to the standard of relevance and materiality applicable to other evidence. The evidence
surrounding the arrest was wholly unrelated to the charged crime, and the evidence was not shown to be
relevant and should not have been admitted. Crosby V. Staté269 Ga 434, 435 (3) (1998). It is
uncontroverted that the victim was shot with a 40 caliber handgun which the Respondent also
acknowledges. See ( Section III of Respondent's Brief In Opposition ) Circumstances connected with a
defendant's arrest are admissible, even if such circumstances incidentally places the defendant's character
in issue. Benford V. State 272 Ga 348, 350 N. 2 (2000) ( The evidence must still be shown to be relevant.
) Benford at 350 (3) The prosecutor's reason for the introduction of the evidence after the trial counsel
objected were : Your Honor , this was evidence that was collected at the scene . This is also the apartment
that Antoine Allen was arrested coming out of. " ( HT p. 1169 Line 11-13) The court stated . " But there's
no evidence that the gun was used or seen by anybody, it just happened to be in the apartment. (HT pg
1169 Lines 14-16) The state did not establish that the evidence was relevant or of any illegality regarding
the presence of the weapons in the home, or that the petitioner owned the weapons . Furthermore , the fact
that the petitioner may have possessed other firearms at another time, not involved in any manner in the
shooting was not probative of the issue of whether he validly acted in self - defense or of the question of
his intent in firing the pistol at the victim . Traylor V. State 280 Ga. 400, 403 ( 2 ) ( 2006). The state sought
to introduce these weapons for the sole purpose to demonstrate that the petitioner owned multiple weapons
and stored them at his mother's house ( HTpg. 1274 Lines 1 - 2. 1295 Lines 5-8) Didn't want him to get
to his mother's house where his guns are. ) ( The only time a weapon is produced, pointed, and fired is

when they get down to the defendant's mother house where he stores his guns and where he went to get a
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gun. ) The state did not elicit any testimony that the victim or his brother's were aware that the petitioner
allegedly stored weapons at his mother's house. The trial counsel was aware or should have anticipated
that the state would introduce this evidence at trial. A motion in limine should have been filed to move
the court to exclude the introduction of irrelevant prejudicial evidence. Glass V. State 255 (Ga App 390
(2002) (Trial court did not err in excluding evidence of the victims first offender plea.) Evidence of the
circumstances surrounding an arrest is subject to the same standards of relevance and materiality.that
govern the admission of all other evidence. Relevant evidence is evidence having any tendency to make
the existence of any fact that is of consequence to the determination of the action more probable than it
would be without the evidence. OC G. A. 24- 4- 401. The decision whether to admit evidence connected
to an arrest lies within the discretion of the trial court. Dukes V. State 273 Ga 890, 893 (2001) The trial
counsel made a timely objection to the introduction of this evidence. "Ms Walker: I don't see the relevance
of 47. I believe it's a weapon . There's no evidence that that was a. 20 or. 22 used, or, I mean, other than
that. Sec (HT pg. 1169 Lines 7-10) "Ms. Walker: Your Honor, At this time I'm going to object. We do
have an evidence sheet. It doesn't indicate where that shotgun was found. And the photos that we have of
the shotgun were taken in the back of the police cruiser. So, we would object as to relevance, first a
foremost, and then we really don't know -- See (1Hing 1175 Lines 9-14) The trial court was aware that
the guns were not used. nor were they seen by anybody and that they just happened to be in the apartment.
( HTpg 1169 Lines 14-16) These weapons were not probative of the petitioner's guilt and the trial court
abused his discretion in admitting the Weapons over counsel's objection. The firearms were not of the
same caliber and did not shed any light whatsoever on the circumstances of the shooting nor did they have
any logical relation to the offense. There is a reasonable probability that the introduction of this evidence
contributed to the verdict. The appellant counsel rendered ineffective assistance of counsel in omitting
this issue on appeal. Shorter V. Waters 275 Ga 581 ( 2002). The petitioner has carried his evidentiary
burden with respect to ground six. There is a reasonable probability that the outcome of the appeal would

have been different had the appellant counsel raised this issue on appeal.
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(7)Petitioner has established by a preponderance of the evidence that the appellate counsel was
ineffective for failing to raise that trial counsel was ineffective for failing to object to the prosecutor's
improper comment on the defendant's failure to come forward. During closing the prosecutor stated
"Deimeyon Allen didn't turn himself in until the 15th, and in those hours he has got time to change clothes,
got time to throw away a weapon, think about the best thing to say and then go talk to the police. " ( HT
p. 1297 Lines 2-6). Respondent contends that the prosecutor's comment was regarding the time period
Petitioner turned himself in. This argument is belied by the state's improper comment. The prejudicial
comment was directed at the petitioner's failure to turn himself in the following day to authorities and his
alleged actions prior to turning himself in. Acquiescence or silence, when the circumstances require an
answer, a denial, or other conduct, may amount to admission. O.C.G.A. 24- 3-6. The comment on the
petitioner's silence and failure to come forward immediately was far more prejudicial than probative and
such comments are not permitted. Mallory V. State 261 Ga 625 (1991). The trial counsel was ineffective
for failing to object. During the habeas evidentiary hearing the prosecutor and the trial counsel both
believed that the prosecutor statement to be a statement of when the petitioner turned himself in. ( HT p.
34: Lines 18- 25; HT 62: Lines 9-10 evidentiary hearing ) After a review of the prosecutor's comment it's
obvious the prosecutor's comment was intended to highlight the petitioner turning himself in at a later date
and his alleged actions taken after the shooting transpired. The trial counsel should have made a timely
objection, requested a mistrial, or curative instructions and that the prosecutor is reprimanded for the
improper comment if a mistrial wasn't deemed necessary. State V. Sims 296 Ga 465 (2015) Trial court
did not err in determining that the trial counsel was deficient for failing to object to the states comments
during opening argument referencing defendant's pre-arrest silence and failure to come forward to police
after the shooting and in granting defendant a new trial. ) There is a reasonable probability that the
prosecutor's comment to view the petitioner's actions prior to arrest as an indication of guilt. prejudiced
the defense, and contributed to the verdict. State V. Sims Supra (b). ( Also upon reviewing the record,We

agree with the trial court's assessment that the evidence presented on the self-defense issue was somewhat
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conflicting, such that the jury may have been influenced to the appellant's detriment by the prosecutor's
improper comment. ) The comments were not isolated and were specifically aimed at the petitioner's
actions or inactions prior to turning himself in. Given the petitioner's claim of self defense, his choice not
to take the stand , which cannot be used against him , the state's comment of silence amounting to guilt or
hiding the truth, the petitioner having time to prepare a story, and the trial counsel's failure to objec#.
severely prejudiced the petitioner. This issue was significantly stronger than any of the issues raised on
appeal and the appellant counsel rendered ineffective assistance of counsel for omitting this issue on
appeal. There is a reasonable probability the outcome of the appeal would have been different had the
appellant counsel raised this issue on appeal. Shorter V. Waters 275 Ga 581 (2002 )

(9)Petitioner has established by a preponderance of the evidence that the appellate counsel was
ineffective for failing to allege That The collective prejudice from all of the trial counsel's
deficiencies should have been considered in weighing prejudice. The combined effect of all of counsel's
errors prejudiced the defense. Schofield v. Holsey,281GA. 809, 811, n1(642, SE, 2d, 56)

(2007), also see State V. Lane S19A1424 (2020),Georgia Supreme Court adopts the Cumulative error
Rule in determining whether a criminal defendant is entitled to a new trial.) The cumulative effect of two
or more harmless errors has the potential to prejudice the petitioner to the same extent as a single reversible
error. The relevant question (when a defendant challenges a conviction is whether there is a reasonable
probability that, absent the errors, the fact finder would have had a reasonable doubt respecting guilt ."
Strickland, 466 US .668 at 695(111)(B). The Court must consider the totality of the evidence before the
judge and jury, while reviewing the record de novo and weighing the evidence as it is expected reasonable
jurors would have done. See Woodard V. State, 296 Ga. 803,810(3)(b), n. 5. (2015) The trial counsel's
errors in the context of the case where the jury heard the prosecutor essentially testify that the petitioner
shot an unarmed man, that the petitioner was the aggressor , that the petitioner failed to turn himself in
immediately as indication of guilt. Trial counsel's errors in failing to introduce evidence into the record

that directly contradicted the states theory that the petitioner shot an unarmed victim, the court's admission
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of inadmissible irrelevant prejudicial evidence that further challenged the petitioner's character, the
combined effect of these errors severely undercut the defense's case. The evidence of guilt was not
overwhelming and clearly supported at a minimum, a verdict of a lesser included charge of voluntary
manslaughter. Evidence of voluntary manslaughter may be found in Certain situations in which sudden
passion was aroused in the person killing so that rather than defending himself he willfully killed the
attacker albeit without malice aforethpught when it was necessary for him to do so in order to protect
himself. Syms V. State173 Ga. App 179 (1985) Under these circumstances, the petitioner has shown the
required prejudice to prevail on his ineffective assistance claim. See Kennebrew V. State, 299 Ga. 864,
873 -74 (2)(b)(2016) : Fisher V. State, 299 Ga. 478, 486 (2)(b ) (2016).

(10) Petitioner has established by a preponderance of the evidence that the appellate counsel was
ineffective for omitting on appeal the claims raised in his writ of habeas corpus. During the Motion
For News Trial the appellant counsel raised the following: ( A) The verdict is against the weight of the
evidence. See ( HT 764 -765) Appellate counsel contended that there was incriminating and damaging
evidence located at the victim's residence compared to the lack of evidence at the petitioner's mother's
home. Empty shell casings at the victim's home does nothing more than demonstrate that a firearm had
been fired in the past. Furthermore, the petitioner admitting to firing a weapon in the direction of the
victim, therefore the lack of evidence located at the petitioner's mother's home was an argument no
competent attorney in the same situation would have made. The inconsistencies in the witnesses
vstatements did not abrogate the fact that the petitioner shot at the victim. This argument was significantly
weaker than the issues raised in The petitioner's writ of habeas corpus. (B) The Court erred in admitting
evidence. See (HT 765 - 767) The appellate counsel alleged that the court erred in admitting the statement
of the petitioner. The petitioner voluntarily made a statement after reading the petitioner his Miranda
rights. See HTp.576) The Respondent ignores that the appellate counsel clearly omitted that the court
erred in admitting inadmissible, Irrelevant prejudicial bad character evidence ( ammunition, firearm,

shotgun) over the trial counsel's objection . No competent attorney in the same situation would have
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chosen to forego raising a meritorious issue of an abuse of discretion in admitting inadmissible prejudicial
evidence over raising error in admitting a statement when the petitioner was informed of his Miranda
rights. (C) Jury misconduct in rendering the verdict before it was ready. Appellate counsel alleged
that the jury was rushed to make their decision, and thereby, made numerous errors on the verdict form.
The appellate counsel made general assertions That the jury admitted being rushed to render a verdict with
no reference to any portion of the record that demonstrated this admission actually occurred.

See (HT 767-768) The Respondent ignores the fact that the petitioner violation of the right to be present
during this critical proceeding would have required a reversal had the appellant counsel had properly
raised the issue on appeal. Lyde v. State 311Ga. App. 512 (2011) (D)The defendant had ineffective
assistance of counsel. ( 1 ) Appellant counsel alleged that the trial counsel was ineffective for failing to
locate and present evidence of specific acts of violence by the alleged victim against third parties. See (
H1 769- 770) (2) Appellant counsel alleged that the trial counsel's statement as to unsuccessfully
attempting to locate these witnesses did not negate the possibility that a failure to do so constitutes
deficient performance. See (HT 769 - 770) ( 3 ) That an evidentiary hearing is required. See. (HT 769-770)
Appellant counsel was aware that Miranda Robinson was living in South Carolina and failed to present
the witness or an affidavit from the witness to demonstrate to the court that the witness was available and
willing to testify. After raising these Issues the appellant counsel abandoned the claim of ineffective
assistance of counsel on the direct appeal. It is obvious, after a review of the record that the appellant
counsel omitted significant and obvious issues while pursuing issues that were clearly and significantly
weaker. Battles V. Chapman 269 Ga 702, 794(1998) Shorter V. Waters 275 Ga 581 ( 2002) The Petitioner
has established by a preponderance of the evidence that the appellate Counsel was ineffective for omitting
on appeal the claims raised in this, his writ of habeas corpus. (11) Petitioner has established by a
preponderance of the evidence that the appellant counsel was in violation of the Bar's Committee
on Character, and Fitness while representing the petitioner and that counsel's consumption of

Alprazolam Marijuna and Alcohol impaired her judgement and there is a reasonable probability
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That counsel's ability to properly represent the petitioner was impaired which severely prejudiced
the petitioner's appeal. During representation of the petitioner the appellant counsel was serving a term
of probation. Counsel I had a history of arrests for driving under the influence, she also failed to take
responsibility for her actions and or show remorse, had a tendency to blame others and circumstances for
her problems, and counsel possessed a lack of candor with a counselor conducting an alcohol and drug
abuse assessment which constituted a violation of Ga. State Bar Rule 4-102(a) 8.4(a)(2) also see In The
Matter of Jennifer L. Wright 299 Ga.l39 (2016) A high percentage of disbarments stems from untreated
substance abuse and it has been statistically proven that lawyers suffer from alcoholism and illegal drug
abuse at a much higher rate than non-lawyers. In addition. Georgia weighs unlawful conduct more heavily
and requires an applicant to prove full and complete rehabilitation subsequent to conviction ... by clear
and convincing evidence which appellant counsel in the instant case failed to do. In Re Carson 294 S.
E.2d 520, 522 ( 1982) Appellate counsel was disbarred following her guilty plea conviction in the Superior
Court of Douglas County for Felony

possession of Alprazolam, a Schedule IV Substance. O.C. G. A. 16-13- 30. A hearing was held by The
Special Master Margaret Washburn, and it was established that counsel was not in compliance with her
probation , which included the requirement that she participate in a substance abuse treatment program
and discontinue her use of marijuna. Appellant counsel was appointed to represent the petitioner at the
motion for new trial stage on May 30, 2012 and August 2, 2012. Wright filed an entry of appearance and
it is uncontroverted That counsel continued the representatioﬁ of the petitioner's appeal while under the
influence of Alprazolam, Marijuana and Alcohol. There is a reasonable probability that counsel's personal
life had an affect on her ability to properly represent the petitioner. Alprazolam is used to treat anxiety
disorders, panic disorders and anxiety caused by depressipn. This drug is prohibited

from being taken with alcohol and counsel has been known to use Alprazolam, Marijuana and Alcohol.
Drinking alcohol while taking alprazolam increases the effects of alcohol. Alaprazolam itself impairs

thinking judgement, reactions, and other cognitive functions such as paranoid or suicidal ideation,

24



impaired memory, judgement, and Coordination. The petitioner's "life, liberty, and property" interests are
guaranteed by the Ga. and U. S. Constitution and are unprofessional Keeping of lawyers. From a
profession charged with such responsibility, there is exacted (1) qualities of truth speaking: (2) high sense
of honor: (3) granite discretion of the strictest observance of fiduciary responsibility: that have, for
centuries, been compendiéusly described as moral character Schware V. Bd of Bar Exams rs 353 U.S.
232, 247 (1957 ) ( Frankfurt concurring) Appellate counsel failed to appear at the habeas evidentiary
hearing. See HT dated Oct. 8, 2019 ( Docket Entry No. 94) Counsel was using numerous last names in an
attempt to avoid being located and this tactic is normally used when an individual is involved in a criminal
enterprise. ( MFNTp. 1483: Lines 17- 22) (HTp 1559 ). 1582) The petitioner had successfully subpoenaed
the trial Counsel and prosecutor therefore he was aware of how to properly subpoena the witnesses (HTp.
34 Line 25HTp. 62Lines 9-10) See. Post Office documents and affidavit from petitioners niece enclosed
with this Amended Brief. Appellate counsel cashed The money order, Oct 2. 2019. This was six days
before the petitioner's evidentiary hearing and appellate Counsel failed to appear. The appellate counsel's
failure to comply with the subpoena has rendered the petitioner unable to establish ineffective assistance
with an inquiry of his individual grounds. However the petitioner has established that. Counsel's failure
to fulfill the necessary moral, and character and fitness while representation further calls into question
whether counsel was able to properly advocate the petitioners cause . The petitioner has demonstrated that
the appellate counsel ignored clearly significant stronger issues than those raised on appeal and the
petitioner's appeal was severely prejudiced. Shorter

V. Waters 275 Ga 581(2002).
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This is to certify that I have this day served a true and correct copy of the within and foregoing
document(s) upon the parties listed below by depositing a copy of the same in the United States
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Clerk Of Superior Court Of Wheeler County
Carol Bragg
P.O. Box 38
Alamo. Ga 30411

Attorney General.
40 Capitol Square.
Atlanta, Ga 30334

Sarah F. Wall, Chief Judge
Superior Courts
Eighth Judicial Administrative District
Oconee Judicial Circuit
Pulaski County Courthouse
P.O Box 1096
Hawkinsville, Ga 31036

GDC # 1000420167
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VII. APPENDIX G INMATEREQUEST FORM THAT WAS
SUBMITTED TO THE HABEAS COURT ON MARCH 17%,
2021 DEMONSTRATING THE PETITIONER’S EFFORTS
IN OBTAINING EVIDENCE THROUGH THE PRISON AND
BUSINESS PROCEDURES
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Inmate Request Form

Facility Name: [\ (]ed e CO[ [ATionsS

Date of Request: E‘j/) U ey {q 2 O
| Housing Location: '7 O X) ¥

Inmate Printed Name: { mgvom /‘l IS ID# : /ZDO[/ 7 O l@ (7
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Staff Response Only Below Thls Line Unless Otherwise Indicated

if referred to another staff member/area:
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Staff Signature: /(q R /&c«%—g— Date: __ = - -k
If the response received is unsatisfactory sign below and resubmit this letter to the Warden/Designee.
Inmate Signature/Date:
Warden/Designee Signature/Date: Date:

Original: Inmate; Copy: Staff / tnstitutional File

Proprietary Information — Not For Distribution - Copyrighted
Property of CoreCivic 08/27118
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&%) SUPREME COURT OF GEORGIA
=25 Case No. S21H1149

September 21, 2021

The Honorable Supreme Court met pursuant to adjournment.
The following order was passed:
DEIMEYON ALLEN v. VANCE LAUGHLIN, WARDEN.

The habeas court denied applicant’s petition for writ of habeas
corpus on April 12, 2021. In order to obtain appellate review of that
order, he was required to file both a notice of appeal in the habeas
court and an application for a certificate of probable cause to appeal
in this Court no later than May 12, 2021. See OCGA § 9-14-52 (b).
Although applicant timely filed his application for a certificate of
probable cause to appeal in this Court on May 3, 2021, he never filed
a notice of appeal in the habeas court, and the time for doing so has
passed. Because the failure to comply with OCGA § 9-14-52 (b) is
jurisdictional, the Court dismisses this application for a certificate
of probable cause to appeal. See Crosson v. Conway, 291 Ga. 220,
922 (728 SE2d 617) (2012); Fullwood v. Sivley, 271 Ga. 248, 2560 (617
SE2d 511) (1999).

All the Justices concur.

SUPREME COURT OF THE STATE OF GEORGIA
Clerk’s Office, Atlanta

} certify that the above is a true extract from the
minutes of the Supreme Court of Georgia.

Witness my signature and the seal of said court hereto
affixed the day and year last above written.

N} I J@W , Clerk
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IN THE SUPERIOR COURT OF WHEELER COUNTY STATE OF

GEORGIA

DEIMEYON ALLEN
GDC# 1000420167
PETITIONER

v. HC# 18CV109

VANCE LAUGHLIN
WARDEN,
RESPONDENT.

ICE OF APPEAL

Comes Now Deimeyon Allen, pro se, the Petitioner in the above-styled case and files this his
Notice Of Appeal of the Superior Court‘s Order Denying the Petitioner‘s Writ Of Habeas Corpus

on the 12 of April 2021, which is within the 30 day time limitation for filing an appeal. 0.C.G.A,
§ 9-14-52

05/05/2021



JURISDICTION

0.C.G.A. 9-14-52 (b) If an unsuccessful petitioner desires to appeal, he must file a written

application for a certificate of probable cause to appeal with the clerk of the Supreme Court within

30 days from the entry of the order denying him relief, The petitioner shall also file within the same
period a notice of appeal with the clerk of the concerned superior court,

The clerk of court shall omit nothing from record and shall forward, the record and
transcript, to the clerk of the Supreme Court.

Respectfully Submitted, thjs 3¢ day of May, 2021.

2
CER:IIEIQATE OF SERVICE

05/05/2021



This is to certify that I have this day served a true and correct copy of the foregoing Notice Of
Appeal upon the persons listed below, by the United States Postal Service in properly addressed
envelopes with adequate postage attached thereon.

PERSONS SERVED:

CLERK OF SUPERIOR COURT OF WHEELER COUNTY
CAROL BRAGG

P.O. BOX 38
ALAMO GA. 30411

ATTORNEY GENERAL OFFICE
40 CAPITOL SQUARE
ATLANTA, GA 30334

(W

DEIMEYON ALLEN

GDC# 1000420167

WHEELER CORRECTIONAL FACILITY
195 N BROAD ST,

ALAMO, GEORGIA 30411

05/05/2021
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“omes now. Toe petitioner: in e above. styled action
% Dcimc_yon Allen. Pro se, and here by notities the

donorable Supremme Courd of Ceorgiato reconsider ifs

order Pcmcd Bep 21, 202] m.-l.ighf ot the Wheeler

“unty Superio L(%Ou 15 claim of not- regieyi g.my_.
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INEE&IQQAE)_E. FILE ON APPEAL. that T recieved
Jure. 1o, 2021 Trom the. Whee ler County Superior

Ceurt Clerk Carol Bmg.g.. Pecord 19 to rule. e A
_recopsidemtion shall e gmn%sd. on motion only _

w.hcm_.&ap.,:eam._,ﬂnatjbc'. Court overlooked a material
et in Hhe record,a statue, or a. decision which s
conﬁollmﬁ as authority and which would_.req,u.(cc._.__.
,.,g.-_dﬁﬁcrenf.judc}emenﬂ rom that rendered, or has
_crtoneaus.[)(,_comsﬁuchm_mi@app/!’cd a. provision
O law_or a comfrgllmg auﬁ?ori%y. I pray thet

this honorable couct dismiss. the order hat- was

-passed on the 21 ot Septemher in 4his court and

Jomum/ﬂ:r.bﬁcofc__ofpmbabhe_muﬁﬁ.. Petitiorer __

further moves the Courtto embrace the mandafe.
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e OF BEMITIITUR. e
ﬂdmayﬂﬂﬁﬂcmbﬁmb_y__‘prmdcs‘mc_ of his infent
_mﬂﬁ_a_pcﬁh‘am Toritit of certiorari 4o The United
States Suprenme Court_and ppyes s Court o enfer

an_prder. @Faymg remittitur.in his Coyrt Wmle
Eaﬁm}om&&ﬁaiimxﬁi of certiorari inthe )
United Stotas Supreme CoumL C-eorgia Supreme.
Couct Pyle () -provides : STAY OF PEMITTIIUR .
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n dhis Couct in_order o appeal 1o, or secK.a. wri tor_
chi.arﬂn';iﬂ,jja;:liméd-.ﬁhﬂ[@éﬁgpr.cmc@uﬂiﬁhai!.__
tile_in His Court a motion o. \5ia.y. The remitfitur
with_a concise Statement of the issues 1o pe
_raised on appeal orin fhe petition for certiorari.
_ Such_potice shall belfil cd._atjiﬂc__.ﬁMc_.aﬁfLUﬂﬂ.._
_a_rmdtion fer_reconsidegation or, if no_motion”
Tor. reconsideration s led,_widhin Hhe time.
_aihwfdj?ar_ihc.ﬂmgj oFthe same.See Pule 27
_ _A_ﬁta%czir_cmiﬁifur will not he granted_by this
_ Court from_denial of 4 petition for_cectiorari.
In addition, 23 U5C( 2101 provides, in.perfinent

_part: () In..aﬂy_.‘.casc {n which .mcﬁ'deiudg.cmcmt__.

__Qf;dc:gccemf,am_\f.‘cou_rijs subject 1o review bythe
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cerfioraci. from Fhe Supeeme Court. (Le...stqj—--m@Y"" -

be granted. by a judqe.of the couct. rendering the

guc@mcmf:_of_ decree_or b.\/ a .\},usﬁ ce. oF %56{{1@“6

Court, and may be conditioned on -fhe qgiving of

security, approved by such judge or justice,

Hat jf im_aggrjf_miwpad_yfai s to make_.. ..

applieation Tor such writ within +he perivd

- allotted herefore, orfails 4o obtin an order

- Geanting. his app/.imﬁon, or fails o make his
plea 3@1{ in the .ﬁupmf}tCo__urﬁ_lfleoha Il arsmer
for all c(aemagcs and costs which e offer

—party...m ay ustain ..{J..y Teason _.QD_:{J%zc._ﬁjtay.__ _

... Petitioner her‘cb\/ provides potice of his jnfent

o ﬂ e g petition for. writ of certioraci 4o e
._liglf@:/ Hates Suprame Coyrt Tor review of
Jg‘mf) ,Courf’\s decisior dated 5.@()7?@%@&21,,.20*214
_Petifioners Petition. must pe Piled no_laterthan.
—nirety (90) days From the dute of the




_ﬂ.udgmcmt._or a decision on rccomsideraﬁqmof
e judgement. 28 US.L.§ 2101(c). The 7%03 or

- Hhe_petifion focwrit of cerfiorari o the United. .

- States Suprene Court docs not prevent, judgmert
~of-fhis Court From becoming Final unti| the

— Unrted States Supreme Court acts upon the
Detition, where. no. stay of mandate has heer
.. 1osued. Glick V. Ballentine Produce Tne, 397 F 24
_990 Bth Cir. 1968). The petition for writ of
CecTiorar. alone coes no+jbp remitfitur, Byrne\/-
~—Beemer, 847 F.2d 1130 (5t Cir. 1935). However, e
Gl ol e Ryles of He .Georg I .5mp.reme Court
and 23 JS.C.£2)0f (f) empoer this Court fo
.éhy remiﬁi_fun.!)cmdimﬂ a decision by the
. United -ﬁafcs_ﬁupremcCoumL on [Edipners petition

- for wit of eectiorari Petitioner rcspccffu//y_ .
—oves nis Court do. excercise ifs powerfo....

E__th;mmiﬁmn -n.tis important case,




pending - petitioner’s applisartion for review 'b\/ e
U.m&ad,\.ﬁ??aﬁ’.‘jﬂ_ﬁupre.Mc. CouT, L
1. Sfatement Of The Tsoues To Be Raised -.%_\/;.-Wf T
__Of Certiorari... | | |
Tn its petition for writ of certiorari To e Unie
States Supreme Court, Pefitioner infends ty raise the
fo!lowmﬂ i55Ue3
—_A_Whether. This Court Ermﬂeouilx/.- Niamissed
fefitioners Certificate Of Pobable Cagse.
e B Whether e United Strfes Supreme Court
- Ohould Resolye e Cowf!fcﬁ'mg Opinions of |
__Numerous High Cou#sf?c(bre\c)wdmj the .combined
effect of mu‘[ﬁp}e_.. errors Hat prejucliced the
o peﬁﬁomt?éf“. State V. Lane SI%WZL/(ZOZO), This Cour
- Should 57Lay remittifur fo conserve .G.E_or@.iaf:z
%udﬁgml. resources... Petitioner Purther moves The
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4 - |
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