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BRIAN ARTHUR TATE *  INTHE B

* . COURT OF APPEALS

*  OFMARYLAND |
_ ~*  Petition Docket No. 241
v. _ - ~ September Term, 2021

; (No. 537, Sept. Term, 2020
* Court of Special Appeals)

| - : * © (No. C-13-CV-19-000237, Circuit
LARRY HOGAN, et al. | ‘ - Court for Howard County)

ORDER | - |

Upon consideration of the petition for a writ of certiorari to the Court of Special
Appeals and the answer filed thereto, in the above-captioned case, it is thi:s 22" day of
November, 2021 o

ORDERED, by the Court of Appeals of Maryland,. that the petition be, and it
is hereby, DENIED as there has been no showing that review by certiorari is de:sirable and in

the public interest. - : ' !

/s/ Joseph M, Getty !
Chief Judge P
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~Unreported Opinion—

Appellant Brian Arthur Tate appeals the denial, by the Circuit Court for lIoward
- County, of his petition for writ of habeas corpus. In his timely appeal Tate, repl esentmg
himself, a1 gues that States must provide “Juvenile lifers,” like hlmself, a meaningful
oppor_tumtzy_ to obtain release from prison based on demonstrated maturity and
rehabilitati%on. Tate argues that Maryland’s parole sy‘stem‘ does not provide him that
meaningful opportunity and is theréfore uneons_titutional.‘l For the reasons that follow, we
affirm the ti:ircuit eourt’s denial of Tate’s petition for writ of habeas corpus. -
| BACKGROUND
In November 1992, Tate, then aged 16, pleaded gu1lty to ﬁrst—degree murder in the
stabbing death ofa 19- year-old rwal for h1s ex- glrlfnend s affection.? He was sentenced to
life in prlsdn w1th the pOSSlblllty of parole, becommg what is known as a “juvenile lifer.”
| Tate became ehgxble for parole in 2002. Although a parole hearing was scheduled
for August 2003 Tate requested a postponement because he beheved he had no chance of
having his parole apphcatlon approved. The hearing was postponed indefinitely.
In 2016 the Malyland Parole Commission (“the Parole Comrnxssmn”) amended its

l

regulatlons’gto require the consideration of additional factors specific to juvenile lifers in -

' There is no constitutional or common law right to appeal a circuit court’s denial
of a petmon for writ of habeas corpus. Maryland’s General Assembly, however, has
provided a statutory right of appeal in four categories of cases. Gluckstern v. Sutton, 319
Md. 634, 652 (1990). As relevant here, appeals are permitted in habeas corpus cases “on
the ground that the law under which the person was convicted is unconstitutional, in whole
or in palt[]” MDb. CODE, CTS. & JUD. PROC. (“CJ”) § 3-706(b).

2 Tate was convicted in the Circuit Court for Anne Arundel County. For reasons that
are unexplamed in this record, the matter was eventually transferred to the Circuit Court
for Howard; County
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parole determinations. See CODE OF MARYLAND REGULATIONS i“COMAR”)
12.08.01.18A(3). The Parole Commission offered Tate a parole hearing, during which the

new factors would be considered. _

By all accounts, Tate had worked hard in prison to continue his educatlon and
rehablhtate hlmself He was given jObS with 1 mcreasmg degrees of respon31b111ty, he d1d ’
not commit any maJor dlsmphnary mfractlons and he avoided mvolvement Wlth drugs and

gangs. Thus finally believing he had an opportumty to prevail, Tate appeared for his ﬁrst

pa1 ole hearing on June 6, 2017.

Commissioners Steven ]jede vand Christopher Reynolds praised Tate;’s increased
maturity and progress in therapy, and referred his case to the Parole Commlssmn )
| psychologtst fora rlsk assessment, leading Tate to believe that 1f the assessment came back
positively, he would be recommended for parole before the ent1re Parole Cdmmission.3
Based on the risk assessrnent and “consideration of all factors, and the ‘nature and .
circumstances of this horrific murder,” however, the commissioners deter’mined Tate was
a “moderate risk,” denied his application for parole, and determined.that “a refhearing _for

: !
November 2021 is warranted.” ‘ l

i
i
i
!
t

3 In 2014, the circuit court granted Tate post—convrctton relief by vacatmg his guilty
plea and ordering a new trial. This Court, however, reversed the post- conv1ct10n court’s
order, a decision that was affirmed by the Court of Appeals. Tate v. State, 459 Md. 587
(2018). Following the post-conviction court’s decision, Tate became 1nehg1ble for parole
and the Parole Commission’s decision was invalidated pending appellate review. After the
Court of Appeals affirmed this Court’s reversal of the post-conviction court’s décision, the
Parole Commission psychologist completed his risk assessment in October 20118
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In March 2019 Tate filed a petltron for writ of habeas corpus. Therem he argued
that the comm1ssxoners had not properly considered his “juvenile llfer status,” and had
denied hrm' a “meaningful opportumty for release based.on demonstrated growth and
matuuty,” as amoulated by the United States Supreme Court in three recent cases:
' Montgomery v. Louisiana, 577 U. S 190 (2016), leler 12 Alabama 567 U.S. 460 (2012),
, and Graham V. Florzda 560 U.S. 48 (2010) He also took the position that Maryland’s
" parole scheh1e for Juvemle lifers'is unconstltutlonal 4
Appellees in their answer to Tate’s petltron, 1esporlded that the commissioners had
| fully consrdered all the requ1red factors applicable to parole con31derat10n before
determininé that Tate was‘ “not a suitable candidate for parole at this time.” Appellees
suggested ’éhat the habeas court adopt the.reason.in_g set forth in Bowling v. Director,
Vzrgzma Dep’t. of Correctzons 920 F 3d 192 (4th Cir. 2019), in which the United States
’ FCourt of Appeals for the Fourth Circuit rejected arguments srrrular to Tate’s. Appellees

also argued that the Maryland Court of Appeals had already found the State s parole

scheme for! juvenile lifers to be constitutional in Carfer v. State, 461 Md. 295 (201 8).

4 Tate also contended that he had been incorrectly classified as medium- security and
sought reclasmﬁcatlon to minimum-security. The habeas court denied the request, on the
ground that Tate had not exhausted his administrative remedies. Tate has abandoned this
issue on appeal stating that it is moot in any event, because, he is currently housed in a
mmrmum—securlty facility.

5Appellees include: Governor Lawrence J. Hogan; David Bluhlberg, Chairman of
the Maryland Parole Commission; Robert Green, Secretary of Public Safety and
Correctional Services; Wayne Hill, Commissioner of Correction; Casey Campbell, Warden
of Roxbury Correctional Institution; and Brian Frosh, Attorney General of Maryland.

3
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Ata hearmg on hxs petltron Tate acknowledged that the Court of Appeals in Carter
had determined that Maryland’s parole scheme is constltutlonal but he argued that it was
Chief Judge Mary Ellen Barbera, in her partlal dissent, who “got it right” because “[n]ot a
: smgle juvenile lifer in this State has been granted parole snlce the [e]nactron of Governor
Hogan s Executive Order” i in2018. In denytng him parole based solely on the nature of his

offense, rather than his positive risk assessm'ent and other attributes Tate c‘ontinued the
Parole Commission had not employed a fair test that gave a true measure l)f a Juvemle
offender’s rehabilitation and matuuty In other words, desplte doing everythmg he possibly
could have done to prove he was no longer “that monster who commltted that crime [at]
. 16,” he was deemed not worthy of a second chance because all the comm1ssroners saw in
denylng his apphcatlon for parole was the “horrific murder” he had commltted decades
before. That, in his view, was “consututlonally 1mpermlssrble ?” In addmon Tate
ooncluded the Govemor s 2018 executive order provndes ‘a type of purely executtveh
clemency,” which falls to provide a reahstlc means to obtain release on- parole and is
tantamount to life w1thout parole. | |

The habeas court questioned whether Tate’s atgument would have beeln stronger if
he had been denied parole several tlmes If he had been, then he could havelargued that,
despite having done everything asked of him, the system was rigged agamst him. That,
however, was dlfﬁcult to prove after a smgle parole hearing. Moreover, the coun pomted

out, Tate had not been denied parole on a permanent basis, although it was within the power

of the Parole Commission to do so.
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In resiponse‘to a question by the court, eppellees’ counsel acknowledged that no lifer
in her memory had been paroled at his or her first parole hearing, but she denied that the
State had enacted a policy of not approving parole for a lifer at. the ﬁrst hearing, In Tate’s
case, the P_aéole Cornmission had considered all the relevant factors*-%mcludmg, but not
limited to, thge nature of t_he crime he committed—and granted him-another hearing in three

years. Because the Parole Commission’s decision was not unconstitutional, nor did it

comprise an 'abuse of discretion, appellees asked the court to deny'Tate’s petition.

The habeas court denied Tate’s petition for writ of habeas corpus, noting that Tate

was challengmg “the result of his first and only parole hearing,” and declined to find that
~ the process had not granted him a meaningful opportumty to obtain release The court

fu_rther found that the parole commissioners properly exercised their discretion -and
" considered C:le- the relevant factors—not just the nature of his crime—in denying Tate
parole.

The 'c;ourt pointed out that if Tate continued in his cognitive programs and remained

_ infraction-friee, the Parole Commission mightnlell come to a different conclusion about his
suitability foi;r release vat his next hearing. Moreover, the habeas court said that if Tate were
then denied E)arole based only on the nature of his offense, or an unchanged risk assesement, _
“he may ha\;/e a cognizable habeas claim.” But to ergue that his Eighth and Fourteenth

: Amendmentl rights had been violated after only one hearing “represents an exaggeration of
[his] cncurnstances ” And to the extent that Tate had argued that the parole system

~ operates as one of executive clemency, the argument failed because that claim had been

settled in Cafrter.

|
|
|
i
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DISCUSSION

Pursuant to Maryland Rule 8- 131(c), we rev:ew a denial of an application for writ
of habeas corpus on both the law and the evidence, and we will not set aside the judgment.
unless it is clearly erroneous Simms v, Maryland Dep’t of Health, 240 Md. App 294,311
- (2019) aff'd, 467 Md. 238 (2020). “‘Under the clearly erroneous standard [we do] not 51t
as a second trial court, revrewmg all the facts to- determme whether an appellant has
adequately proven his [or her] case.’” JId. (quotmg Liberty Mutual Ins. Co. v. Maryland |
Auto. Ins. Funa’ 154 Md. App. 604, 609 (2004)). Our review is hrmted to decndmg whether
the habeas court’s factual ﬁndmgs were supported by “substantlal evxdence” in the record
GMC V. Schmztz 362 Md. 229 233-34 (2001) (quotmg Ryan v. Thurston, 276 Md, 390 |
392 (1975)) In so domg, we view all the ev1dence “m a light most favorable to the
prevailing party.” Id |

“Over the last ten years the United States Supreme Court issued a series of decisions
addressmg the constltutlonallty of sentencmg a juvenile offender to life without the
possibility of parole. In G/aham v. Florida, the Supreme Court held that the Elghth
Amendment prohibition on cruel and unusual punishment prohlblts a sentence of life
without the possibility of parole for a juvenile offender convicted of a crime other than
| homicide. 560 U.S. 48,74 (2010) The Court noted that life w1thout parole 1s an “especially
harsh” sentence for a Juvemle defendant, as it condemns the juvenile to a larger percentage
of the 1nd1vrdual s life in prison than an older adult who receives the same sentence. /4. at
70. Importan_tly, though, the Court stressed that, although “[a] State is not required to

guarantee eventual freedom to a juvenile offender convicted of a nonhomicide crimel[,]”

6 .
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the sentence imposed must prov1de “some meamnéful opportumty to obtam release based
on demonsh ated maturity and rehablhtatlon "1d. atl5. The Court did not purport to dictate
how a state must provide that opportunity, statmg that “[i]t is for the State, in the first
instance, to explore the means and mechanisms for comphance d Id

Two' years later the Supreme Court apphed some of the same reasonmg to hold that
the Elghth Amendment prohibits a State sentencing scheme that mandates a sentence of

- life w1thout parole for a Juvenlle offendel who had been convicted of a homnelde crime.
Miller v. Alabama, 567 U.S. 460, 479 (2012). The. Couﬂ clarified " that it was not
“forecl os[mg] a semencer S ablhty” to make a ]udgment in a homicide case, that a Juvemle
offender’s crlme “reflects irreparable corruption|, ]” but was requmng the sentencing court
to “take into account how children are different, and how those differences counsel against
: irrevocably; 'sentencing them to a lifetime in prison.” Id. at 479-80. |

Then in 2016, the Supreme Court held that Miller applies retroactively.
Montgomery V. Louzszana 577 U.S. 190, 212 (2016). Accordingly; convictions that were
already ﬁnel were subject to the principle that a sentence of life w1thout parole is prohibited
by the Eighth Amendmentv “for all but the rarest of juvenile offenders, those whose crimes
reflect permanent 1ncorr1g1b1hty » Id. at 209

In 1esponse to the Supreme Court’s jurisprudence concerning juvenile offendexs in
2016, the Parole Commlssmn adopted COMAR 12.08.01. 18A(3), which requires it to .
consider several additional factors’ when deciding whethel or not to grant parole for a
juvenile offender:

(a)' Age at the time the crime was committed;

7.



~Unreported Opinion—

(b)

(c)

(d)

(o)

®

(8)

COMAR 12.08.01. 18A(3). The Govemor also re- consrdered how parole decrsron would
be made. Pursuant to CS § 7- 301(d)(4) “an inmate serving a term of life i 1mprlsonment
may only be paroled with the approval of the Governor.” On February 9, 201 8, Governor
Hogan issued an Executlve Order (the “2018 Executlve Order™), setting out how he would
exercise hrs discretion pursuant to CS § 7- 30l(d)(4) 45:5 Md. Reg. 261 (March 2, 2018),

| cod ified at COMAR 01.01.2018. 06 6 In the 2018 Executlve Order, the Govemor stated

The individual’s level of maturity and sense of respon31b111ty at the
time ... the crime was committed;

. Whether influence or pressure from other individuals contrrbuted to

the commission of the crime;
Whether the pr isoner’s character developed since the time of the
crime in a manner that indicates the prlsoner will comply w1th the

conditions of release;

The home environment and family relatlonshrps at the time the cume
was committed; !

The individual’s educatlonal background and achievement at the time

,the crime was committed; and

Other factors or circumstances unique to prisoners who commltted
crimes at the time the individual was a juvenile that the Commrssroner
determines to be relevant. .

6 Like the Parole Commission’s regulations, the 2018 Executlve Order was
apparently issued, at least in part, in recognition of the Supreme Court decrsrons concerning -
parole of juvenile offenders. Carter, 461 Md. at 323 n.16. It was an exphc1t reversal of
former Governor Parris Glendennmg s policy of not granting parole to any inmate serving

a life sentence for a violent crime unless he or she was very old orill. Id. at 323 325.

8v
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that, ‘in addltion to the factors considered by the Parole Commission, he would also

specifically bonsider:

i. The Juvemle offender’s age at the time the crime was commltted and

: the lesser culpability of Juvemle offenders as compared to adult
offenders; '

i The degree to whlch the Juventle offender has demonstrated maturity

since the commission of the crime; and

iii. | The degree to which the Juvemle offender has demonstrated
rehabilitation since the commission of the crime. i

COMAR 01_l.01.2018.06

| In 201 8,a challenge t;vas rnounted to Maryland’s syStem of parole for juvenile lifers.
| Carterv. State 461 Md 295 (2018). In Carter the Court of Appeals con31dered two cases
in wh1ch the: appellants—_]uventles when they comm1tted the1r cr1mes—had been sentenced
to life with the possibility of parole. 7 Both appellants asserted that they were effectively
| sertnng a sentence of life Wlthout parole because the laws governmg parole in Maryland
did not prov1de them w1th a “meanmgful opportumty to obtam release based on
demonstrated rnaturlty and rehabilitation,” as arttculated in Graham Id. at 307. The Court
of Appeals 1n Carter rejected that theory and held “that their sentences are legal as the laws
governmg‘ piarole of tn'mates serving life sentences in Maryland, mcludtng the parole

statute, reguflations, and a recent executive order adopted by the Governor,® on: their face

i
i

T he Carter decision also discussed a third appellant who was sentenced to 100
years’ mcarceranon The facts of his term- of-years case are not pertinent to our discussion.

8 The Governor’s 2018 Executive Order was issued three days after the Court of
Appeals heard oral arguments in Carter, but before the Court rendered a decisio_nT

9
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allow a juvenile offender serving a life sentence a ‘meaningful opportunity to ohtain release
based on demonstrated maturity and rehabil'itation.’” Id | |

The Carter Court explained that when the Parole Commission determines whether
an inmate is suitable for parele, it conside_rs a leng list of factors, such as: “the
circumstances of the offense; the ‘physical, mental, and meraI qualiﬁeations’ of the inmate;
the progfess of the inmate during confinement; any drug or alcohol evaluation of the inmate
(including the inmate’s amenability to treatment), whetheh, if releaeed, the inmate will.be :
_Iaw—abiding; an updated victim impact statement and any victirn-related testimony‘; any
recennnendatlons of the sentencmg judge; and whether there is a substantlal rlsk that the
inmate will not abide by the condltlons of parole.” Jd. at 320 21. See MD. CODE, CORR.
SERVS. (“CS”) § 7-305; COMAR 12.08.01.18A(1)—(2). | |

In Carter, the appellants argument that their sentences were 1llega1 was “rooted in
the fact that CS § 7-301 (d) does not require the Govemor to consider any pamcular crlterlav
in deciding whether to approve parole for an inmate servmg a life sentence.” 461 Md.‘ at
339. In other words, they ar’gu-ed that “[t}he absence of criteria ‘in the statute fer the
Governor’s decision whether to -approve or disapprove a:parole -recommendation ...
reduces the Maryland parole system for an inmate ser;/illg a hfé sentenee to an exeoutive
clemency system that is not equivalent to parole.” Id. et 340.

The Carter CpUht rejected the argument. The Court expfained that

[w]hile the general statutory standards hhat govern the Parole Commission’s

decisions already arguably take into account demonstrated maturity and

rehabilitation, the Parole Commission has exercised the authority delegated

by the General Assembly and has adopted regulations that incorporate factors
specific to juvenile offenders. Those regulations have the force of law.

10
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Moreover, the Governor has adopted an executiye order concerning parole

recommendations related to juvenile offenders that is clearly designed to

comply with Graham and Miller and to make transparent the Governor’s

consideration of those factors. That also has the force of law. '
Id. at 345-46. As such, “the Maryland law goi'emihg parole, including the statutes,
regulations; and exclacutive order, provides a juVenile offender serving a life sentence with
a ‘meaningful opportunity to- obtain release based on demonstrated maturity and
rehabilitation.”® Asa result, the Court held that Mafyland’s parole scheme does not violate
the Eighth Amendment and is not illegal.'Id. at 365.10

This Court interpreted Carfer in Hartless v. Stcite, 241 Md. App. 77, cert. granted,
465 Md. 664 (2019). There, relying on Carter, we expressly rejected the propositions that
“a life sentence in Maryland is effectively a 'Sentcnce of life without parole because the

laws governing parole in Maryland do not prdVide a meaningful opportunity to obtain

? Tate argues that the 2018 Executive Order is problematic because the Governor—
current or future—can rescind it at any time. While this is true, it was also the case when
the Court of Appeals decided Carter, and, critically, that fact failed to persuade the majority
to render a different decision. Carter, 461 Md. at 346 (“It might be argued that an executive
order is subject to amendment or rescission with minimal process and therefore should not
be given the same weight that might be accorded an amendment of the parole statute by
the General Assembly. That may be true, but, nonetheless, the 2018-Executive Order does
have the force of law. We. cannot pretend that it does not exist.”) (cleaned up).

19 Tate contends that Carter was wrongly decided and relies upon Chief Judge
Barbera’s partial dissent, in which she disagreed with the majority’s holding that “the
Governor’s 2018 Executive Order together with.the Maryland Parole Commission’s ...
regulation concerning parole for juvenile offenders, COMAR 12.08.01.18A(3), make an
otherwise unconstitutional Maryland parole system compliant with the dictates of the
Eighth Amendment.” Carter, 461 Md. at 367-68 (Barbera, C.J., dissenting in part and
concurring in part). In Chief Judge Barbera’s view, the majority applied the Supreme
Court’s cases to Maryland’s parole process “in an aspirational rather than a realistic
manner.” Id. at 368. Regardless of the merits of Tate’s argument, or Chief Judge Barbera’s
partial dissent, this Court is bound by the majority opinion in Carter. ~

11
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release based on demonstrated maturity and rehabilitation” and that all juvenile homicide
offenders have the right to an individualized sentencihg process that‘takes into account the
offender’s youth. /d. at 84.“

~In the matter now at hand, the central issue is whether the habeas- court éorrect]y
found th.at the Parole Commission afforded Tatea rﬁeaningﬁll opportunity to obtain release
dﬁring his first parole Hearing in 2017. We conclude that it did. |

Despite Tate’s claim that the Parole Comrhission only considered the nature of his

crime in denying his application for parole, vthe Parole Commission made clear, ‘and the
habeas court found, that it» had based its decision not just on the circumstances sum)un.din'g
Tate’s horriﬁc_juv@ile é_rime but also on “all the factors” in CS § 7;305, inclﬁding whether
his risk assessment indicated he yvas likely to recidivate if released. After doing so, the
Parole Commission concluded that the totality of the circumstances warranfed a denial of '.
his application for parole at that tirﬁe. |

_The Parole Commission did not, however, permanently deny Téte the possibility of

parole, although it was within its power to do sb.;Instead, it granted him another parole

"' Since Carter and Hartless were decided, things have changed for the better for
Maryland juvenile lifers. Senate Bill 494, also known as the Juvenile Restoration Act
(gubernatorial veto overridden April 10, 2021), will allow anyone who has served 20 years
for a crime committed when he or she was a minor, to petition for a sentence reduction, .
even if sentenced to life without the possibility of parole. In addition, the Standing
Committee on Rules of Practice and Procedure has proposed changes to Maryland Rule 4-
~ 345, which would permit a trial court to revise long prison terms imposed on people who
were juveniles when they committed the crime for which they were imprisoned or who
have served a significant portion of their sentence and reached a certain age. Although the
Court of Appeals returned the proposed amendment to Rule 4-345 to the Rules Committee
to consider harmonizing the proposal with SB 494, discussed above, there is no indication
that the Court is unwilling to amend the rule to the benefit of juvenile lifers.

12
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~ hearing in Novernber 2021. If Tate continues to do well in prison and exhibits further
~ maturity and rehabilitation at the next pei;ole heariﬁg? he will have another meaningful
opportunity to obtaiﬁ release. | | |

in addition, we agree with the habeas cpurt’s statement that._Tate’s argument that
his Eighth apd Fourteenth Amendment rights have beep violated after oniy one hcar'mg-
“represents an exaggeration of [his] circumstances.” It is .impossible to infer a lack of
meaniﬁgfﬁl oppoﬂuﬁity for release on pafolc from a.sirigle denial."® -

For all these reasons, we afﬁnﬁ the.habec-zs‘ couﬁ’s denial of Tate’s petition for writ -
of habeas cofpz&. ._ .

ORDER OF THE CIRCUIT COURT
FOR =~ HOWARD COUNTY
AFFIRMED; COSTS TO BE PAID BY
APPELLANT.

12 I arguing that “the habeas court was in error for finding that because this was
Mr. Tate’s first parole hearing he must be denied habeas relief,” Tate misunderstands the
 habeas court’s statement. The court did not determine that parole must be denied during
an applicant’s first hearing. Instead, the court explained that one instance of denial does
not create a pattern from which a court can determine the applicant was, and will be, denied
a meaningful opportunity for release. - '

13
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BRIAN TATE * INTHE

Petitioner = . . % CIRCUIT COURT
v . FOR .
GOVERNOR HOGAN,etal, ~ * - HOWARD COUNTY
" Respondents . . * Case No. C-13-CV-19-000237 .
e ow ke . * ko x x 4 % P
MEMORANDUMANDORDER

This matter comes before the Court upon consxderanon of Petitioner Bnan Tate’s
' Petttlon for Habeas Coxpus ﬁled March 18, 2019 pursuant to section 15- 301 of the
' Maryland Annotated Code Petmoner and Susan Howe Baron A331stant Attorney General

on behalf of Respondent appeared on July 16 2019, for oral argument on Petruoner 8

. Habeas Corpus petition. At the conclusron of the hearing, the Court held the case sub curia. o

For the reasons that follow the Court will deny Petrtloner $ Petttlon for Habeas Corpus
| ..'I. | FACTS AND PROCEDURAL HISTORY : .. |

| Petltroner has been 1ncarcerated since January 2, 1992, when he pleaded gutlty to
' ﬁrst~degree murder in the Circuit Court for. Anne Arundel County He freely admits the
_senousness of the offense At age 16, he stabbed a 19 year—old peer to death An autopsy -
revealed that the victim had 24 stab and slash wounds A juvenile at the time of the offense, |
Petltloner was sentenced’ on January 18, 1993 to life with the possrbrllty of parole. The
; .Crrcurt ‘Court for Anne Arundel County vacated Mr Tate s guilty plea dunng
postconvrctlon pxoceedlngs but on June 25,2018, the Court of Appeals afﬁrrned the Court

‘of _Specral.prpeaIS‘ reversal of that trial court decision. -




Petitions :for habeas corpus lie when a petitioner challenges the legality of his
_-conﬁnement. .Md. Rule 15-301. 'ln his Petition for Habeas Corpus, Mr. Tate challenges the
result-'of his first parole hearirlg, held June 6, 2017, and requests immediate r_elease. During
that first parole headng, while Corﬁmlssioners DeBoy and Reyuolds initially praised his :
pro gress: and 1nt1mated that release \lvas 1mmmerlt they demed his petltlon followmg receipt
- of the results of his psychologlcal exammatxon w1th Dr. Robert Ott, and set a reheanng
- date for November‘ 2021. l_’etxt_loner argues that the comm’;ssmners d1d not con51der his
"‘j-uvenile'l.i'fer status ? denyi'ng ‘him a .“meauirlgﬁll' oppoftuhity for ,releasefbased ou
_demonstrated matunty and growth ” Pet. at 2 (refeleneing Gfaham 2 f’lorida 560 U.S. '.
. 48,75 (2010)) He also argues that Maryland’s parole scheme whlch requues the approval-'
.of lhe Govemor m certam cases, is unconstltutlonal Last Petitioner asserts that he has
: bé'en incor__rectly classiﬁed to medlum secunty, and.he seeks a reclass_lﬁcatlon to minimum -
_ securlty in order to Wotk and demonstrate hls “'r-natm'ity and rehabilitati'on tlu'ough the‘:
_ ‘gradual earnmg of addmonal pnvﬂeges and the ablllty to succeed in lower~secunty
settmgs ” Pet at 10. |
| The State of Maryland in its Answer asserts that the comrmssmners fully
N considered “all of the statutory and regulatory factors appllcable to parole c_o'nsxde;ahon of -
a juueuile lifer’f before'deteri*nining that l’etitioner,"‘is nota suital_)lel candidate fovr parole at
“ this time.” State’s Answer at 9._"l“he State suggeststhat the Court should adopt the re.asoning

of a recerit case, Bowling v. Director, Virginia Department of Correctioris, 920 F. 3d 192 -

(4th Cir. 201‘9)'," where the Fourth' Circuit rejected arguruents‘-purpoftedly similar to

Petitioner’s. -




Further, the State argues. that Carter v. State, 461 Md. 295A (2018), already.has
addressed Petitioner’s argument that the ’Maryland parole scheme is unconstituti‘on'al, _and
found that it is-not. Rather accordmg to the State “Maryland’s parole process complres
wrth the Erghth Amendment and the holdmgs in Graham and leler because it provrdes
the proper m’eans and mechanrsms to. afford mmetes serving sentences for crimes
, »commtitted as jn\'/eniles ‘.a mean‘inglful oppor‘tunity to' obtain»release based on demonStrated
maturrty and rehabrlrtatron » State’s Answer at 19, crtmg ‘Millerv. Alabama 567 U.S. 460, .
| 479 (2012) (c1tat10ns omltted) The State argues. that Petitioner’s clalm related to his :
’ .sccunty classification i is 1mproperly asserted i n lns petition, because he must exhaust his ~
'-adrnmlstratwe remedres in accordance wrth section 10-206(a) of the Correctronal Servrces
| lArtrcle and the Prrsoner thlgatron Act, sectron 5-1001 of the Courts and Judrcral
’ Proceedmgs Artlcle et seq | |
As Mr. Tate has challenged the result of his firstand only parole hearmg, the Court
. cannot oonclude that the process did not grant him a meanmgful opportumty to obtam
release Gr aham V. Florzda 56OU S. 48,75 (2010) As stated in Carter, 461 Md at 365, -
' the Maryland parole system is’ facrally constltutronal The Court ﬁnds that the parole
commrssroners properly exercxsed their drscretron and consrdered the relevant factors in
denyrng h1s application for parole The Court further finds that the Petition for Habeas
Corpus‘ls not the approprlate,velncle to challenge Petitioner’s security classrﬁcatron, as

. Mr. Tate has not exhausted his administrative remedies.-




. APPLICABLE LAW
A. Parole Procérs in General
The possibility of paroie release does not create a liberty intcrcs_t, protected by the
Due Proccss Clauce of the Four’tccnth Amcndrnent. Greenholtz . Inmaiés of Neb. Penal &

Corr. Complex, 442 U S 1,11 (1979) Where a statute gives rise toa legltlmatc cxpectatlon

of patole a hberty interest may be created but Maryland inmates lack such an mtcrcst until

they are granted parole by the Parole Commlssmn and‘a_cccpt the. terms and condltrons_ of '

 their release. Paticxent Inst. Bd. of Review v. Hancock, 329 Md. ‘556, 584 (1993);

| McLaughlin—Cox v. Mar’ylzmd-Parole'.’Comm 'n, 200 Md. App. 115, 12425 (2011). The . -

. parole process-has evolved across statés from a. character—based “synthcsrs of record facts

and pcrsonal observatlon” of dcc1sronmakers to a mechamstxc practice that mcludes risk
' assessment mstrumcnts G'reenholtz 442 U. S at §; KmeerIy Thomas & Paul Relngold ,
FROM GRACE TO GRIDS: RETHINKING DUE PROCESS PROTECTION FOR PAROLE,. 107 J.
CRIM L. AND CRIMINOLOGY 213, 215 244 48 (2017) |
B Evolutzan of. Law szers Sentenced as Juvemles
In thc Supreme Court, protections for inmates as juyénilcs have ct/olxrcd"in the léSt'
2t) years o be co'nsistent tvith psychological ﬁ'nd'ingvs about tcenagcd. brains and behavior.
The right M. Tate argues he has.bc'en denied, a “nlenrlingﬁll.kopportunity to obtnin rcicast_:,”
: comes fromva_scrics of .Suprcme Courtlopinion_s that navc,sct out a new 'standa'rtl for inmatcs |

-~ seeking parole for offenses committed as juveniles. On its way to its eventual holding in

Miller_ V. Alabama, 567 US 560 (2012), that all but the most incom'g_ible juvenileé'

sentenced to life must be eligible for parole, the Court first noted in Roper v. Simmons that

4



psychologrcal and socrologrcal data show that the mmds of teenagers differ markedly from
adults. 543 U.S. 551 (2005) Juveniles under 18 tend to have “a lack of maturity and an
underdeveloped sense of responsrbrhty,” are “‘more vulnerable or susceptible to negatrve
rnﬂuences and out51de pressures ” have “less fixed” personalxtres and are more capable of
. change than adults. Jd. at 569- 70. The Supreme Court held in Roper that the “diminished .
culpablhty’ of Juvemles made caprtal sentences a vrolatron of the Eighth Amendment Id.
at 570-71. Five years’ Iater in Graham v, Florzda 560 U.S. 48 (2010) the Court restated
- these findings about juvenile development -an'd .nfound that this data ,-along with ¢ evolvrng

_ standards of decency among state legrslatures meant that sentencrng Juvemles convicted

" of norr—horruerde offenses to life wrthout parole constltutes cruel and unusual pumshment

Finally, leler v. Alabama, 567 US. 460 (2012), broadened the holdmg of Graham to
apply to all Juvemles sentenced to life without the possrbrhty of parole, Thus was bor the -
-'new standard ‘“[a] state 1s not requrred to guarantee eventual freedom to a Juvenrle
offender...What the State must do,_‘ however, is- glve defendants..._sorne meaningful L
'opportrmity to obtain retease based on demonstrated rnatnr'ity_:and'rehahi'litation.-”; Mtller '
) 567 U.S. at479 (crtmg Graham 560 U.S. at 75) | | |
C. Maryland s Parole Process and Juvemle Oﬂenders
In the wake of Miller, several states amended their parole statutes tolattempt to
- conform to thrs rneamngful opporturnty” standard See, e. g, Cal. Penal Code §4801(c) .

Conn. Gen. Stat. §54- 125(a)(f)(2 4)(2015) Neb. Rev Stat §83 1,110. 04 In 2016 the

Maryland Department of Pubhc Safety and Correetronal Servnces in cooperatlon with the

_ Parole Commission, amended state regulatrons governing factors to be considered when
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determining an inmate’s suitabllity‘ for parole, adding speoial considerations for tho'se who
committed offenses ds Juvemles Dep’t of Public Safety & Corr. Serv. Proposed Actions
on Regulatxons COMAR 12.08.01. l7 18 (Aug. 5, 2016)

Maryland mrnates who are approved for parole after being sentenced to life face an
addltlonal hurdle: the Governor must approve the parole appllcatlons of those senteniced to.
life after a posrtlve recommendatlon from the Parole Comrmssxon Md Code Ann , Corr.
Serv. § 7- 301(d)(4) (5) (provxdmg that the decision of the Commlssmn to parole a lifer

who has served 25+ years shall be transmltted to the govemor) The Maxyland Restoranve N
Justxoe Coalltlon brought suit in the U.S. Dlstnct Court for the District of Maryland to
o challenge this state s parole procedmes ‘Like Mr. Tate, the named plamtrffs in Mmyland
_ Restoratwe Justzce Inztzatzve . Hogan Civil Actlon ELH 16 1021 (D. Md. ﬁled Apnl 6, -
2016), are sentenced to llfe lmpnsonrnent w1th the p0351b111ty of parole, for honucrde |
| -ivotfenses comnntted asi juveniles. thlgatlon is stlll ongoing. When the case comrnenced

the Govemor had not yet issued an executtve order settmg criteria for review of parole

apphcatlons The federal district court declined to grant summary Judgment to defendant
the -State, concludmg that “at’ thl’S stage of the proceedmgs, plamtiffs have sufficiently _
alleged that Maryland’s paro'le,system opera_tes as a spstem .of ekecutive clemency, in
which opportunities for release are “remote,” rather than a true parole scheme in which
A opponnnities for relea_se are -“meaninéful”. and ‘_‘realistie,” as required by Graham.
Maryland Restorative Justice Initiative v. Hogan' Civil Action ELH-16 '1021 (D. Md.

February 3, 20 17) (Memorandum Opmlon grantmg in part and denymg in part Defendants

S

Motion to Dismiss).




Maryland’s 'parole system has changed since that interlocutory order in Restorative
Justice. On March 2, ‘2'018’ G(T)vernor Larry Hogan issued an executive‘ order that ontlined -
how he would use the dlscrctron awarded to him by section- 7- 301(d)(4) 5) of the
Correctlonal Serv1ces Artrcle 45 5 Md Reg 261 (March 2 2018) codified at COMAR . '
01.01.2018.06. The o‘rder llsted_crr,terra related to youth and-,rnaturlty that the Goyvemor
must assess when_‘reyievying parole decisions, and provi‘ded that the Governor must issue a
written decision if lre disapproves the'Parole Commission’s recommendation. Id. Governor .
Hogan recently granted parole to three mdmduals sentenced to llfc for offenses they-
committed as Juverules He approved the recornmendatlon of the Maryland Parole
.Comrmssron for two of the men, and. took no action on the thlrd recommendatron whrch _
acts asan effectlve approval Hannah Gaslctll Lany Hogan gram‘s parole to ]uvemle lifers,
_‘ the fzrst time'q Marjzland,"gbvernor. has done so in decades, BALTIMORE SUN, Nov. 23,

| 2019 o ) |

" Carter v. State 461 Md 295 (2018) found that this executrve order cured

constitutional deﬁcrencles in Maryland’s parole system Absent the order, the Court of .
. Appeals would have found that. Maryland’s parole system * was an executlve clemency f
systern that 1s not equlvalent to. parole » and thus unconstltutlonal as applled to juvenile
offenders under the Elghth Amendment Id at 341. The 2018 Executwe Order however,
cabms the Govemor’s drscretion n parole approvals and along w1th the statutes ‘and
re’gula'tions listing factors for parole 'consrderatlon of offenders sentenced as ]uvemles, the

Court found that Maryland’s parole system does demonstrate a meanmgful opportumty to

obtain release based on dernonstrated maturlty and rehabllrtatlon ” Id. at 365 (quotmg

7.



Graham v. F Ibrida, 560 U.S. 48,7 5‘(2010)), The Court was careful to 'rtlete thet this_ ruling
‘did not examine whether the parole system -was constitutional as applied. “Whether the
-officials involved in the parole system actually carry out_their duties-in ac_lcordar.xce with

the emi)vlic‘ablev ,l’avt"'s 1s not befdr'e us.” éarter,- 461 Md. at 365.AlTh.at questie_n' “may be

liti'gat.ed in the future.” Id. at 306. | |

L V'DAISC'_U.‘SS.ION'
y A Mafj/tand Parole Sjstétﬁ as‘E::ceeutive Clemency

To the'eXteht that Mr Tate atgues that the'perole system acts as exécutive clemency,
this argurrtent falls hecause the matter was settled in Carter; Petltloner 8 argument that the.
fparole system as apphed does not guarantee'hlrn a meartlngful 0pportumty for release fits
squarely in that questlon left unaddressed by the Court of Appeals however was the parole' )
system const1tut10nal as apphed to hun‘? Petmoner hxghhghts Chxef Judge Barbera s d1ssent
| -1n Carter, 461 Md. at 366. Judge-B—arbera -d'o_es.no't view Maryland’s parole scheme as - |

satisfying the dieta’tes of the “Graham, Miller, and Montgome@ ttilogyt’-’ Jd. at 369.

/

B. The Fourth Circuit and Bowli_hg

| : ;l'-.he_S‘tate, by contrast, d'r,asavs this Court’s attenti'on to Id’ersuasive au'thorit}} that does
address ‘a state’s_p'erol’e sys‘teld 'as.épplied."ll?oth the State in .‘thbi‘s_ .case and in the U.S. District *
~ Court in. Restbrative .]ust'iee _cited-Bowlidg‘ ar'x‘d .ur'gedlthe respective _courts to édopt its
reasoning.v' At ﬁrst bhlsh, the c'a.Se seems 'sim.ilar._to Pctitiones’s. 920 F._3d 194 (4th Cir. :
201 9), petitiOJIfor cerf. ﬁled, ~(U.S. Nov. 18, 2019) (No.' | §~671 0).

The Fourth Clrcuxt ruled in Bowling that Vlrgmla s yearly demal of parole of an

* inmate who had committed homlclde asa Juvemle d1d constltute a sufﬁ01ent1y meaningful




opp,ortsnity for release, when the earele -bo_ard referenced ‘v_arious. statutory factofs,

iyicluding the seriousness and the circumstances of the offense, with each denisl. Id. at195.

* - Further, Bowling heid that juvenile—speciﬁc facf‘ors»must.be considered at sentencing, but
nof during. parele heé;rings. The State of Maryland has already incorporated .juven‘il‘e—
'speciﬁe considerations .into -its vs'tatutes and 'regulaiions ‘governing parole, but sndes
, Bﬂowjl'n g s ihterpretation of the-'Slsprer.ne'Court decisions os Juveniles sentenced to Iife, it
was n(')t'obligated te do 50.. |

Thls Court w111 declme to analoglze to Bowlzng In August 2019 the federal district

.court TC_]CCth the State’s argumént that Bowlmg concluswely resolves all claims in the .
Rest_ofaﬁve Justice -csse._'vMaryIand 4Re.s‘t0ratiye_ Justice Initiative v. Hogan, Civil Aetios
ELH-1 6;102 1(D. Mdg August 5,2019) ‘(Qrsler denying Defendant’s inotion 'forileaye to file. |

. a 1ne£io'n for summary y'udgment); The V1rg1ma defensiant',iﬁ Bowling was eligible .for"‘

A 'par_ole beginning in T’ZQOS_aﬁd was asse'ssed y.easly for eligibility of pardle until 20 19, Wlien N

_ he was .released shortly after the Fourth Circuit’s decisiOn' Inmates eiigible for paroie in

Maryland, by costrast are not- assessed every year M. Tate is not scheduled for a |
rehearing until 2021. As the federal dlsmct court’ has not yet demded if it is bound by
Bowling, and the F ourth Circuit does not contrel this jun'sdiction, this Court will not attach
uhdue weight fo thalt' edSe.. B
. C. Petitioner l's Perole Hear;'n_g
Petitioner challenges the result of his parole hearing held on June 6, 2017. He now

maintains that his main goal was to seek the decrease of his security and work-release.

eligil)ility, and asserts that the parole commissioners:were very impressed with him and all

9



but assured him release on parole, pending a risk assessment. Mr. Tate claims that after he
-inquired as to the p0331b111ty of a decrease of his secunty, the two comnnssroners
overseeing his hearing told him that that they would be recommendmg hrm for parole and
a vote before the full Parole Cormm_ssron. '
| After. .the- hearing, the comrnissioners ‘wrote tha't““Mr. Tate bresen'ted well and
accepts responsibility ror his actions in this offense. He has completed a plethora of
cognitiye programs | and has receiVed : nnmerous letters of recommendation 'I.-Ie has
undergone years of psychotherapy to reburld lns personahty to become more mature
_Juvenrle factors were also considered.” Mr. Tate was understandably o'p_tlmlstic following
this comment. - |
Petmoner completed the risk assessment wrth Dr Robert Ott one year later his
comprehensrve mtervrew spanmng three days in, October 2018. Three days after Dr O

reported lus ﬁndmgs one of the commrssroners from Mr. Tate’ s hearmg demed lus request

for parole and” SCheduled a reheanng date for November 2021 In Ianuary, the other

. cOmmlssloner agreed “Psychologlcal risk assessment completed In October 2018 After ,
consrderatlon of all factors and the nature and crrcumstances of this homﬁc murder a.
reheanng for November 2021 is warranted »? |

- The “factors” the ¢ commissioner was refernng to are codlfied in sectxon 7- 305 of the
Correctronal Servrces Amcle and COMAR 12 08. Ol 18 §A(l) (2) For those sentenced as

juveniles, parole commissioners must constder factors set out in COMAR 12.08.01.18

§A(3)-(4).
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. Petitioner argues that the test results were extremely posmve ” and he later
concludes that he performed “extremely well” on the evaluatron Pet. at 20, 23. Whule this
assessment of the e\raluation’s results 1s perhaps too conﬁdent, it is indisputable that »
throughout hlS incareeratron Mr. Tate appears to have changed markedly since his
commitment of his offense at age 16 Personallty assessments over his years of
- incarceration show that he no longer is diagnosed with narcissistic personality drsorder a
mental health condmon that results m pronounced self-absorptxon and an mﬂated an
exaggerated self-image v accordmg to Mr. T ate, and caused h1m to hve ma fantasy world
- with llttle reference to obJectrve reahty and social norms” with “drstorted” thinking. Pet at
25. In this most recent dragnostlc test, Petltloner scored in the “low range on the Hale
Psychopathy Checklist-Revise‘d (l')CL-R)..Petitioner has had no infractions in the past 13
years'.. ' o L . | |

'Petitioner’s po‘tcntiat to recidivate was as‘sesscd'with two instruments‘:,the Violence

Rrsk Appraisal Guxde (VRAG) and L1festyle Criminality Screemng Form-Revised (LCSF-

R) Risk assessments have been 1ncorporated mto many states’ parole procedures so that
the process is more standardlzed and evrdence-based Thomas & Reingold, 107 J. CRIM. L.
AND CRIMFNOLOGY at 244. The VRAG predlcts the hkehhood that a person will be arrested h
for a violent act within seven ye'ars and 10 years of bemg released. Petitioncr‘s score on
the VRAG was consistent witha 17% chance of arrest within seyen years of release,»an_d a
31% chance of arrest iAn lt) years. The-LCSF—‘R “predicts the likelihood that an individual

on parole or probatlon wrll have a “poor outcome,” €.g. Ie- arrest, violation of conditional

release status, or drug relapse.” Pet. at 12. Petmoner recexved a score mdlcatmg a Moderate




category of risk. Factor number five of section 7-305 of the Correctronal Serv1ces Article
| asks “whether there is a reasonable probablllty that' the inmate, if released on parole, will:
remam at liberty w1thout vrolattng the law ” The Commtssroners may well have decrded
that Mr. Tate® S nsk of recndwtsm based on the VRAG and LCSI‘ -R, is not ms1gmﬁcant
Mr Tate argues that certam factors In formmg the assessment, like the seventy of
the offense are lmmutable and wrll always result in- a negatrve risk assessment, ‘The
: psychologlst who admrmstered the test Dr. Ott, appears to echo thls In descnbmg the
Violence Rxsk Apprarsal Gu1de (VRAG) and Llfestyle Cnmmahty Screenmg Fonn—
Revised (LCSF—R) Dr. Ott states ‘that “an mdlvrdual’s score [on these assessments] is
bbased on unchangmg hlstoncal vanables no adjustrnent is made for an inmate’s current
crrcumstances the settmgl to whtch he will be released his record of patticipation in
I treatment or vocatronal programs or s1gmﬁcant developments that have occurred while he
was incarcerated. Also, nelther mstmment mcorporates age at release as‘ an rtem 50 agmg
also is not taken into account ” R]Sk Assessment at 1. |
T _“"ﬁl\-/lr ms nsk as—sgssr—nart-vvrll remam  the same each time he
takes it, but the Court cannot say as a. matter of law that Petitioner did not receive
meanmgful parole consideration — this .was his fi f rst hearmg Petttroner argues that “the
-nature of Mr. Tate’s crime will never change and for the Commrssnoners to deny Tate for
thts sole reason violates the Exghth Amendment after all he has demonsirated.” Pet. at 20. ‘\
This statement mlscharactenzes the 1mp0rt of his offense in the Parole Commnsern s

evenmal ﬁndmg The commissioners wrote that they considered all the factors Duung this -

first hearmg, the commissioners had the drscretron to decide that the nature of the offense
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and the result of the risk assessment w'eighed more in favor of Mr. Tate’s continued -

incarceration rather than-release. In future hearings, with Petitioner’s continued -
involvement in COgnitiVe prograrns ‘and ‘should he- rema
Corm:mssron may come toa d1fferent concluston about his suitability fOr release. Sh()uld :

Petttloner contmue to be demed parole by reference to the nature of the offense only, or

should his’ rlsk assessment result never change he may have a cogmzable habeas cIann

. But to argue that hlS Etghth Amendment nghts have been v1olated after one. hearmg L

: represents an exaggcratlon of Mr Tate s cn'cumstances

Mr. Tate’ laments that the parole system as apphed to him amounts to a de facto hfe

- sentence; but thls is stmply nnpossrble to conclude at this stage. Accordmgly, Court ﬁnds |

that the parole commrsstoners chd not v1olate the Erghth and Fourteenth Amendments When

. they rejected Mr Tate’s ﬁrst apphcatton for parole

4

D. Petttloner s Securlty Classzf catton

‘Petitioner also‘ contests his- medlum—secunty classrﬂcanon and argues that the

'opportumty to be consrdered mtmmum—seeurlty ‘would demonstrate his abrhty to-

- successfully re-enter soci

Correctlons scheme of clas

security due to his mandatory hfe sentence Pet. at 10. The State argues that he is 1ncorrect

0004.05D,

‘a revised policy effectxve February 1, 2018, and promulgated as OPS. 100.

provides that inmates in Petitioner’s position —

committed as juveniles —may be eligible for security status reduction

Commissioner, or a designee.”

in infraction-free, the Parole’ .

ety -and better his - chances for parole,- but the Dmsron of .

stﬁcanon wrll never allow hini-to progress: below medmm— '

those servmg ltfe sentences for offenses

if approved by the’
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- Additional material
from this filing is
available in the

Clerk’s Office. ‘



