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Dismissed by unpublished per curiam
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Unpublished opinions are not binding
precedent in thig circuit,

PER CURIAM:

Charleg Pyne seeks to appeal the district
court's order denying on the merits hig
Fed. R. Civ. p. 60(b) motion for relief
from the court's prior order denying
relief on his 28 U.S.C. § 2955 motion.
The order ig not appealable unless g
circuit justice or judge issues a
certificate of appealability. See 28 U.S.C.

2253(c)(1)(B). certificate of

right.” 28 U.S.C.

en the district court
enies relief on the merits, a prisoney

satisfies thig standard by dernonstrating

that reasonahle Jurista conld find the

district court's assessment of the

constitutiong] claims debatable of

wrong. See Buck p. Davis,— U 8

137 S. Ct. 759, 773-74, 197 L.Ed.2d 1
{2017). When ihe district couri denies

relief on procedural grounds, the
Prisoner mugt demonstrate both that the
dispositive procedurs] ruling ig
debatable and that the motion states g
debatable claim of the denial of g
constitutiona] right. Gonzqles v. Thaler
565 U.S. 134 140-41, 132 S.Ct. 641 181
L.Ed.2d 619 (2012) (citing Slack o,
McDaniel 599 U.S. 473 484 120 S Ct.

1595, 146 1.Ed.2d 542 (3000);.
=222, 240 L. Fd.2d 542 (2000))




We have independently reviewed the
record and conclude that Pyne has not
made the requisite showing. In his Rule
' 60(b) motion, the claim Pyne raised
challenged the validity of his convictions,
and, thus, the motion should have been
construed as a successive § 2255 motion.
See Gonzalez v. Crosby, 545 U.S. 524.
531-32, 125 S.Ct. 2641, 162 L.Ed.2d 480
(2005); United States v. McRae, 793 F.34
392, 397-99 (4th Cir. 2015). Absent
prefiling authorization from this court,
the district court lacked Jurisdiction to
entertain Pyne's successive § 2255
motion. See 28 U.S.C. §§ 2244Mh)(3),
2255(h). Accordingly, we deny a
certificate of appealability and dismiss
the appeal.

*607 We dispense with oral argument
because the facts and legal contentions
are adequately presented in the
materials before this court and argument
would not aid the decisional process.

DISMISSED
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MEMORANDUM OPINION

DEBORAH K. CHASANOW, United
States District Judge

*1 Charles Pyne's most recent motion ig
“to void the August 31, 2667 Order
denying 28 U.S.C. Section 2255 Relief for
Lack of Subject Matter i

entrenched in Wendt v. Leonard, 431

F.3d 410 (4th Cir. 2005).” (ECF No. 262).

that the
subject-matter

Mr. Pyne asserts
lacked

trial judge
Jurisdiction

WESTLAW © 2021 Thomson Reuters. No claim to original U.S. Government Works.
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because of “prior egregious jurisdictiona]
errors” involving Magistrate Judge
Connelly's Order dated August 16, 2004,
which denied - Pyne's motion to
replace defenge counsel.! He citeg United
States v, Hartwell, 448 F.3d 707, 723
(4th Cir. 200! neoting that

60(b)(4) allows 3 civil litigant to prevail
On an argument that the district court
lacks jurisdiction on a matter before the
court because it lacked subject-matter
Over a prior matier if the prior
jurisdictional error was ‘egregious. ”
Further, he cites to Wendt v, Leonard
431 F.3d 410, (4th Cir. 2005 , for the
proposition that “when deciding whether
an order is ‘void’ under Rule 60(b)(4) for
lack of subj ect-matterj urisdiction, courts
must look for the ‘rare instance of a clear
usurpation of power.’ ”

Py
th Civil Rulo

Petitioner claims that in denying his
réquest for replacement counsel,
Magistrate J udge Connelly exceeded the
authority granted to federal magistrate
judges in 28 U.S.C. § 636(b)(1)(A) and
(B). By issuing the denia] without fina]
authority, Petitioner contends that
Magistrate Judge Connelly “engaged
himself in a rare usurpation of [Judge
William's] power” that constitutes
“egregious Jurisdictional errors.” (ECF
No. 262, at 1, 4). Petitioner argues that
“because of thelse] pretrial jurisdictional
errors, the trigl judge lacked subject
matter jurisdiction over the 2006/2007
section 2255 Proceedings” ang
accordingly, the court's order denying hig
§ 2255 petition should be voided

pursuant to Fed.R.Civ.P, 60(b)(4). (Id., at

4
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8).

Petitioner's argument falls apart at itg
Initial premise. Magistrate Judge
Connelly did not “usurp” his power.
Rather, in denying Petitioner's request
to substitute counsej,
duties as authorized by 28 U.S.C. §
636(b) and Local Rule 301.6. Local Rule
301.6(1) expressly states that the powers
and duties of g magistrate include the
“Appointment of attorneys pursuant to
18 U.S.C. § 3006A and Fed.R.Crim.P.
44.” Section 3006A(c) provides that: “The
United Stateg magistrate judge or the
court may, in the Interests of justice,
substitute one appointed counsel for
another at any stage of the proceedings.”
As the language of the statute makes
clear, the ability to be afforded

substitute counsel is not absolute Ttiga
matter that rests firmly within the
discretion of the magistrate judge. No
matter how strongly Petitioner disagrees
with Magistrate Judge Connelly's
decision, there was no requiremeint that
Magistrate J udge Connelly grant
Petitioner's request nor escalate it to
Judge Williams. M. Pyne confuses
Jurisdiction with discretion. The current
motion merely reiterates his
disagreement with previous rulings of
this court and of the United States Court
of Appeals for the Fourth Circuit.

| Y . s N
ue periorineq s

*2 Further, Petitioner
636(b). Section 636(b)

misunderstands §
provides that:

MNNNN__T.W«M_,_

to the contrary—

dagion

e Einal

judge to hear and determine any pretrial
matter pending before the court, except
a motion for injunctive relief, for
Judgment on the pleadings, for summary
Judgment, to dismiss or quash an
indictment or information made by the
defendant, to Suppress evidence in g
criminal case, to dismiss or to permit
maintenance of a clasg action, to dismiss
for failure to state a claim upon which
relief can be granted, and to
involuntarily dismiss an action. A judge
of the court may reconsider any pretrial
matter under this subparagraph (A)
where it has been shown that the
magistrate judge's order is clearly
erroneous or contrary to law.

(A) a indoe mav ate a magistrate
== = s O SSssy Y- L I = S S v

B) a judge may also designate gz
magistrate judge to conduct hearings,
including evidentiary hearings, and to
submit to a judge of the court proposed
findings of fact and recommendations for
the disposition, by a judge of the court, of
any motion excepted in subparagraph

(A), of applications for posttrial relief

made by individuals convicted of
criminal offenses and of prisoner
petitions challenging conditions of

confinement,

28 US.C. § 636(b)(1)(A)-(B). Section
636(b)(1)(A) merely provides that judge
may reconsider any pretrigl matter
where it has been shown that the

magistrate judge's order is clearly
erronecus or contrary to law. Magistrate

WESTLAW © 2027 Thomson Reuters. No claim to original U'S. Government Works.
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Judge Connelly's order was neither
clearly erroneous nor contrary tolaw and
Judge Williams was not obligated to
review it.2 Likewise, nothing in this
provision required Magistrate Judge
Connelly to hold an In-person hearing

. - .
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claims. Section 636(b)(1)(B) permits
judges to designate magistrate judges to
conduct hearings and submit proposed
findings of facts and recommendations,
for disposition by the judge, of the
motions excepted in subparagraph (A).
Contrary to Petitioner's belief, this
provision did not require Magistrate
Judge Connelly to “submit his findings
and recommendation to the trial judge
for a final decision on Petitioner's
request for replacement counsel.” (ECF
No. 262, at 6). In summary, Magistrate
Judge Connelly's denial of Petitioner's
motion violates neither §636(b)(1)(A) nor
(B).

2} Datitinnne

*3 Unfortunately, with hig latest motion,
Mr. Pyne only “continue[s] to abuse the
judicial process by filing repetitive and
specious claims.” Pyne p. United States,
No. CR DKC-04-0018,2016 WL 1377402,
at *5 (D.Md. Apr. 7, 2018). Once again,
“Pyne's arguments merely [serve to]
reiterate his disagreement with previous
rulings of this court and the United
States Court of Appeals for the Fourth

circuit[.]” (Id.).

Under Rule 60 (b)(4), for relief from a
Judgment that is void, the applicant

must show that there “‘s a total want of
Jurisdiction and no arguable basis on
which it could have rested a finding that
it had jurisdiction.’ ” United States v.
Welsh, 879 F.3d, 530. 534 (4th Cir.
2018)(quoting Wendt, 431 F.3d at 413).
The rule is construed narrowly and “fajn
order is void only if the court
rendering the decision lacked personal or
subject matter jurisdiction or acted in a
manner inconsistent with duye process of
law.” Wendt, 431 F.3d at 412. Mr. Pyne
has not even come close to establishing
the grounds for relief. The judgment
denying § 2255 relief is not void and the
motion will be denied.

WESTLAW  © 2021 Thomson Reuters. No claim to original U.S. Government Works. 6
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S

Footnotes

1

Ibo

The letter order denying renlacement con

d unsel is ECF No. 45 and is attached to

ing ent 19
Mr. Pyne's motion, (ECF No. 262-2). Judge Connelly recites that he was directed
to rule on the motion by Judge Williams.

Magistrate J udge Connelly clearly articulated the reasons for denying
Petitioner's motion i1 his order: “The reason for requesting new counsel is the
defendant ‘s dissatisfied that the motions which were timey filed on his behalf
by current counsel were filed on the last day before the deadline ... and that the

made less than three weeks before trial was set to begin. | | |
End of Document © 2021 Thomson Reuters. No claim to original

U.S. Government Works.
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