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U.S. District Court
District of South Carolina (Charleston)

CIVIL DOCKET FOR CASE #: 2:20-cv-00004-BHH-MHC

Holmes v. Blue Cross Blue Shield of South Carolina, Inc. et al
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Cause: 18:1961 Racketeering (RICO) Act

Date Filed: 01/02/2020
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Jurisdiction: Federal Question
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J. Doe # 1 Through J. Doe # X
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Scott McCartha represented by James Whittington Clement 
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ATTORNEY TO BE NOTICED

Defendant
Ms. Shipman

Date Filed # Docket Text

01/02/2020 1  COMPLAINT against Blue Cross Blue Shield of South Carolina, Inc., John Doe #1, John Doe #2, through John Doe #X ( Filing fee $ 400 receipt number
SCX200016864.), filed by C. Holmes. (Attachments: # 1 Supporting Documents) (egra, ) (Entered: 01/03/2020)

03/18/2020 8  PROPER FORM ORDER Case to be brought into proper form by 4/8/2020. Add an additional 3 days only if served by mail or otherwise allowed
under Fed. R. Civ. P. 6. Signed by Magistrate Judge Bristow Marchant on 03/18/2020. (cpeg, ) (Entered: 03/19/2020)

03/19/2020 9  ***DOCUMENT MAILED 8 Proper Form Order with required documents, placed in U.S. Mail from Charleston Clerks Office to C. Holmes P.O. Box 187
Sullivans Island, SC 29482 (cpeg, ) Modified on 3/20/2020 to add docket text (cpeg, ). (Entered: 03/19/2020)

04/30/2020 11  Local Rule 26.01 Answers to Interrogatories by C. Holmes. (Attachments: # 1 Envelope)(cpeg, ) (Entered: 04/30/2020)

05/01/2020 13  ORDER authorizing service of process by clerk and directing plaintiff to notify the clerk in writing of any change of address. Signed by Magistrate
Judge Bristow Marchant on 05/01/2020. (cpeg, ) (Entered: 05/01/2020)

05/01/2020 14  Summons Issued as to Blue Cross Blue Shield of South Carolina, Inc., John Doe #1, John Doe #2, through John Doe #X. Service due by 7/30/2020 (cpeg, )
(Entered: 05/01/2020)

05/04/2020 15  ***DOCUMENT MAILED 14 Summons Issued, 1 Complaint, 13 Order Service - Non-Inmate placed in U.S. Mail from Charleston Clerks Office to C. Holmes
P.O. Box 187 Sullivans Island, SC 29482 (cpeg, ) (Entered: 05/04/2020)

07/08/2020 Case Reassigned to Magistrate Judge Molly H Cherry. Magistrate Judge Bristow Marchant no longer assigned to the case. (swil, ) (Entered: 07/08/2020)

07/13/2020 16  ***DOCUMENT MAILED Clerk Notes Case Assign Public placed in U.S. Mail from Charleston Clerks Office to C Holmes P.O. Box 187 Sullivans Island, SC
29482 (cpeg, ) (Entered: 07/13/2020)

08/19/2020 17  MOTION TO DISMISS FOR FAILURE TO STATE A CLAIM by Blue Cross Blue Shield of South Carolina, Inc.. Response to Motion due by 9/2/2020. Add an
additional 3 days only if served by mail or otherwise allowed under Fed. R. Civ. P. 6 or Fed. R. Crim. P. 45. No proposed order.Motions referred to Molly H
Cherry.(Hood, James) (Entered: 08/19/2020)

08/19/2020 18  Local Rule 26.01 Answers to Interrogatories by Blue Cross Blue Shield of South Carolina, Inc..(Hood, James) (Entered: 08/19/2020)
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08/20/2020 19  ROSEBORO ORDER directing clerk to forward summary judgment explanation to the opposing party and directing that party to respond in 31 days.
Response due to 17 MOTION TO DISMISS FOR FAILURE TO STATE A CLAIM by 9/21/2020. Add an additional 3 days only if served by mail or
otherwise allowed under Fed. R. Civ. P. 6 or Fed. R. Crim. P. 45. Signed by Magistrate Judge Molly H Cherry on 08/20/2020. (cpeg, ) (Entered:
08/20/2020)

08/20/2020 20  ***DOCUMENT MAILED 19 Roseboro Order, placed in U.S. Mail from Charleston Clerks Office to C. Holmes P.O. Box 187 Sullivans Island, SC 29482
(cpeg, ) (Entered: 08/20/2020)

08/31/2020 21  APPEAL OF MAGISTRATE JUDGE DECISION to District Court by C. Holmes re 19 Roseboro Order. (Attachments: # 1 Certificate of Service, # 2 Envelope)
(cpeg, ) (Entered: 09/01/2020)

08/31/2020 22  MOTION for DE NOVO Determination by article III Judicial Officer and Motion to hold all time limits in abeyance by C. Holmes. Response to Motion due by
9/14/2020. Add an additional 3 days only if served by mail or otherwise allowed under Fed. R. Civ. P. 6 or Fed. R. Crim. P. 45. (Attachments: # 1 Certificate of
Service, # 2 Envelope)No proposed order.Motions referred to Molly H Cherry.(cpeg, ) (Entered: 09/01/2020)

09/04/2020 23  RESPONSE in Opposition re 22 MOTION Motion for DE NOVO Determination by article III Juducial Officer and Motion to hold all time limits in abeyance
AND RESPONSE in Opposition RE ECF Entry No. 21 Plaintiff's Appeal of Magistrate Judge Order to District Court Response filed by Blue Cross Blue Shield
of South Carolina, Inc..Reply to Response to Motion due by 9/11/2020 Add an additional 3 days only if served by mail or otherwise allowed under Fed. R. Civ.
P. 6. (Hood, James) (Entered: 09/04/2020)

09/14/2020 24  REPLY to Response to Motion re 22 MOTION for DE NOVO Determination by article III Juducial Officer and Motion to hold all time limits in abeyance
Response filed by C. Holmes. (Attachments: # 1 Certificate of Service, # 2 Envelope)(cpeg, ) (Entered: 09/14/2020)

09/14/2020 25  Text Order denying in part Motion for De Novo Determination (ECF No. 22). To the extent Plaintiff objects to assignment of a U.S. Magistrate Judge to
her case, the assignment is automatic pursuant to Local Rule 73.02(B)(2)(e), D.S.C., such that her Motion is DENIED. Plaintiffs request to be allowed to
file documents with the Court via FAX is also DENIED. However, in light of the current pandemic, and pursuant to Standing Order 3:20-mc-00122, in
addition to the U.S. Mail, common carrier courier delivery, and using the drop box at the Court, pro se litigants are temporarily permitted to file
documents in Portable Document Format (PDF) by email to pro-se-filings@scd.uscourts.gov. With regard to Plaintiffs request to hold the deadlines in
the August 20, 2020 Roseboro Order (ECF No. 19) in abeyance or extended indefinitely, the Motion is DENIED. With regard to Plaintiffs request for an
enlargement of time to respond to Defendant Blue Cross Blue Shield of South Carolinas Motion to Dismiss, Defendant has consented to a thirty (30)
day extension, ECF Nos. 23 at 5; 24 at 4. Accordingly, Plaintiff is hereby GRANTED thirty (30) days from the date of this Order to file any response to
Defendants Motion to Dismiss. Plaintiff's response due 10/14/2020. Entered at the direction of Magistrate Judge Molly H Cherry on 09/14/2020.(cpeg, )
Modified on 9/14/2020 to correct docket text (cpeg, ). (Entered: 09/14/2020)

09/14/2020 26  ***DOCUMENT MAILED 25 Order on Motion for Miscellaneous Relief,,,,, placed in U.S. Mail from Charleston Clerks Office to C. Holmes P.O. Box 187
Sullivans Island, SC 29482 (cpeg, ) (Entered: 09/14/2020)

10/08/2020 28  APPEAL OF MAGISTRATE JUDGE DECISION to District Court with request to hold all time limits in abeyance in the alternative preliminary response by C.
Holmes re 25 Order on Motion for De Novo Determination. (Attachments: # 1 Envelope)(cpeg, ) Modified docket text to correct Order on Motion description on
10/9/2020 (hada, ). (Entered: 10/08/2020)

11/03/2020 29  RESPONSE by Blue Cross Blue Shield of South Carolina, Inc. to 28 Appeal of Magistrate Judge Decision to District Court, . (Hood, James) Modified on
11/9/2020 to correct event type in docket text (cpeg, ). (Entered: 11/03/2020)

11/09/2020 30  REPLY by C. Holmes to 29 Response. (Attachments: # 1 Certificate of Service)(cpeg, ) (Entered: 11/09/2020)

11/13/2020 31  REPLY by C. Holmes to 29 Response. (Attachments: # 1 Certificate of Service, # 2 Envelope)(cpeg, ) (Entered: 11/13/2020)

12/07/2020 32  IT IS ORDERED that Plaintiff shall have ten days from the date of this Order to file an Amended Complaint. The pending Motion to Dismiss (ECF
No. 17 ) is MOOT. If, however, Plaintiff fails to file her Amended Complaint by the deadline set forth herein, BCBS may petition the Court to restore its
Motion to Dismiss (addressing the allegations as set forth in Plaintiffs current Complaint) to the docket for decision by the Court. Signed by Magistrate
Judge Molly H Cherry on 12/07/2020.(cpeg, ) (Entered: 12/07/2020)

12/07/2020 33  ***DOCUMENT MAILED 32 Order on Motion to Dismiss for Failure to State a Claim, placed in U.S. Mail from Charleston Clerks Office to C. Holmes P.O.
Box 187 Sullivans Island, SC 29482 (cpeg, ) (Entered: 12/07/2020)

12/11/2020 35  TEXT ORDER denying ECF No. 21 and 28 : Plaintiff has appealed the Magistrate Judge's entry of a Roseboro order and a text order, and she has
moved for a de novo determination by an Article III judge. In addition, she has requested that all time limits be held in abeyance. As the Magistrate
Judge has previously explained to Plaintiff, however, to the extent she objects to the assignment of a United States Magistrate Judge, such assignment is
automatic pursuant to the Local Civil Rules for the District of South Carolina, and the Court finds no merit to Plaintiff's objection. In addition, it
appears that Plaintiff has been given sufficient extensions of time in this case, and the Court finds no reason to simply hold all time limits in abeyance
indefinitely. Overall, the Court finds no merit to Plaintiff's appeals of the Magistrate Judge's orders, and the Court denies her appeals in full. Entered
at the Direction of The Honorable Bruce Howe Hendricks on 12/10/2020. (vdru, ) (Entered: 12/11/2020)

12/11/2020 36  ***DOCUMENT MAILED 35 TEXT ORDER placed in U.S. Mail from Charleston Clerks Office to C. Holmes at P.O. Box 187 Sullivans Island, SC 29482.
(vdru, ) (Entered: 12/11/2020)

12/16/2020 37  MOTION for Extension of Time to Amend 1 Complaint by C. Holmes. Response to Motion due by 12/30/2020. Add an additional 3 days only if served by mail
or otherwise allowed under Fed. R. Civ. P. 6 or Fed. R. Crim. P. 45. (Attachments: # 1 Certificate of Service, # 2 Envelope)No proposed order.Motions referred
to Molly H Cherry.(cpeg, ) (Entered: 12/16/2020)

12/17/2020 38  Text Order- Granting in part and denying in part Plaintiff's Motion for Extension of Time to Amend (ECF No. 37 ). The Court grants Plaintiff an
extension of fourteen (14) days from the date of this Order to file an amended complaint. Plaintiff's second request to file documents with the Court via
FAX is DENIED. As noted previously (ECF No. 25 ), in light of the current pandemic, and pursuant to Standing Order 3:20-mc-00122, in addition to
the U.S. Mail, common carrier courier delivery, and using the drop box at the Court, pro se litigants are temporarily permitted to file documents in
Portable Document Format (PDF) by email to pro-se-filings@scd.uscourts.gov. Entered at the direction of Magistrate Judge Molly H Cherry on
12/17/2020.(cpeg, ) (Entered: 12/17/2020)

12/17/2020 39  ***DOCUMENT MAILED 38 Order on Motion for Extension of Time to Amend, placed in U.S. Mail from Charleston Clerks Office to C. Holmes P.O. Box
187 Sullivans Island, SC 29482 (cpeg, ) (Entered: 12/17/2020)

01/04/2021 41  MOTION for Enlargement of time due to Covid-19 by C. Holmes. Response to Motion due by 1/19/2021. Add an additional 3 days only if served by mail or
otherwise allowed under Fed. R. Civ. P. 6 or Fed. R. Crim. P. 45. (Attachments: # 1 Certificate of Service)No proposed order.Motions referred to Molly H
Cherry.(cpeg, ) (Entered: 01/05/2021)

01/06/2021 42  Text Order granting, in part, and denying, in part, Plaintiff's Motion for Extension of Time (ECF No. 41 ). The Court grants Plaintiff an extension of
fourteen (14) days from the date of this Order to file an amended complaint. Plaintiffs Motion includes a third request to file documents with the Court
via FAX, which request is denied. Plaintiff's remaining request for an extension of time to file a Rule 59(e) motion will be addressed by the District
Judge.Entered at the direction of Magistrate Judge Molly H Cherry on 01/06/2021.(cpeg, ) (Entered: 01/06/2021)

01/06/2021 43  ***DOCUMENT MAILED 42 Order on Motion for Extension of Time,, placed in U.S. Mail from Charleston Clerks Office to C. Holmes P.O. Box 187
Sullivans Island, SC 29482 (cpeg, ) (Entered: 01/06/2021)

01/08/2021 45  TEXT ORDER granting 41 Ms. Holmes a 14-day extension of time to file a Rule 59(e) motion regarding the Courts December 11, 2020 order. Entered
at the Direction of The Honorable Bruce Howe Hendricks on 1/8/2021. (vdru,). (Entered: 01/08/2021)
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https://ecf.scd.uscourts.gov/doc1/163111664171
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https://ecf.scd.uscourts.gov/doc1/163111675533
https://ecf.scd.uscourts.gov/doc1/163111675534
https://ecf.scd.uscourts.gov/doc1/163111716368
https://ecf.scd.uscourts.gov/doc1/163111499941
https://ecf.scd.uscourts.gov/doc1/163111716368
https://ecf.scd.uscourts.gov/doc1/163011528793
https://ecf.scd.uscourts.gov/doc1/163011604547
https://ecf.scd.uscourts.gov/doc1/163011736648
https://ecf.scd.uscourts.gov/doc1/163011079836
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01/08/2021 46  ***DOCUMENT MAILED 45 Order placed in U.S. Mail from Charleston Clerks Office to C. Holmes at P.O. Box 187 Sullivans Island, SC 29482-0187. (vdru,
) (Entered: 01/08/2021)

01/19/2021 47  APPEAL OF MAGISTRATE JUDGE DECISION to District Court by C. Holmes re 42 Order on Motion for Extension of Time. (cpeg, ) (Entered: 01/19/2021)

01/19/2021 48  MOTION to Hold all time limits in Abeyance by C. Holmes. Response to Motion due by 2/2/2021. Add an additional 3 days only if served by mail or otherwise
allowed under Fed. R. Civ. P. 6 or Fed. R. Crim. P. 45. No proposed order.Motions referred to Molly H Cherry.(cpeg, ) (Entered: 01/19/2021)

01/21/2021 49  Text Order granting, in part, Plaintiff's Motion to Hold All Time Limits in Abeyance (ECF No. 48 ) only insofar as it "requests enlargement of time to
file [an] amended complaint." ECF No. 48 at 2. The Court grants Plaintiff an extension of fourteen (14) days from the date of this Order to file an
amended complaint. Plaintiff's remaining request to hold all time limits in abeyance pending appeal will be addressed by the District Judge. Entered at
the direction of Magistrate Judge Molly H Cherry on 01/21/2021.(cpeg, ) (Entered: 01/21/2021)

01/21/2021 51  ***DOCUMENT MAILED 49 Order on Motion to Stay, placed in U.S. Mail from Charleston Clerks Office to C. Holmes P.O. Box 187 Sullivans Island, SC
29482 (cpeg, ) (Entered: 01/21/2021)

01/22/2021 52  TEXT ORDER re 47 Appeal of Magistrate Judge Decision to District Court filed by C. Holmes and 48 MOTION to Stay filed by C. Holmes : After
review of Plaintiff's most recent appeal and motion to hold all time limits in abeyance, the Court denies Plaintiff's requests. Plaintiff has been given
sufficient extensions of time in this case; in fact, the Magistrate Judge recently granted Plaintiff an additional fourteen days to file an amended
complaint (ECF No. 49). The Court finds no reason to hold all time limits in abeyance indefinitely, and the Court finds no merit to Plaintiff's appeal of
the Magistrate Judge's order (ECF No. 42). Accordingly, the Court denies Plaintiff's appeal and motion (ECF Nos. 47 and 48.) Entered at the Direction
of The Honorable Bruce Howe Hendricks on 1/22/2021. (vdru, ) (Entered: 01/22/2021)

01/22/2021 53  ***DOCUMENT MAILED 52 Order, placed in U.S. Mail from Charleston Clerks Office to C. Holmes P.O. Box 187 Sullivans Island, SC 29482. (vdru, )
(Entered: 01/22/2021)

01/22/2021 54  MOTION for Reconsideration re 35 Order by C. Holmes. Response to Motion due by 2/5/2021. Add an additional 3 days only if served by mail or otherwise
allowed under Fed. R. Civ. P. 6 or Fed. R. Crim. P. 45. (Attachments: # 1 Email forwarding Staples Scan. Scanned evening of Friday, 1/22/21.)No proposed
order. Motions referred to Molly H Cherry.(vdru, ) (Entered: 01/26/2021)

02/05/2021 56  RESPONSE in Opposition re 54 MOTION for Reconsideration re 35 Order,,,, Response filed by Blue Cross Blue Shield of South Carolina, Inc..Reply to
Response to Motion due by 2/12/2021 Add an additional 3 days only if served by mail or otherwise allowed under Fed. R. Civ. P. 6. (Clement, James) (Entered:
02/05/2021)

02/08/2021 59  AMENDED COMPLAINT against Blue Cross Blue Shield of South Carolina, Inc., J. Doe # 1 Through J. Doe # X, Scott McCartha, Ms. Shipman, filed by C.
Holmes. (Attachments: # 1 Certificate of Service)(cpeg, ) (Entered: 02/09/2021)

02/09/2021 57  NOTICE of Appearance by James Whittington Clement on behalf of Blue Cross Blue Shield of South Carolina, Inc. (Clement, James) (Entered: 02/09/2021)

02/09/2021 58  MOTION for Reconsideration re 32 Order on Motion to Dismiss for Failure to State a Claim,, AND INCORPORATED MEMORANDUM IN SUPPORT by Blue
Cross Blue Shield of South Carolina, Inc.. Response to Motion due by 2/23/2021. Add an additional 3 days only if served by mail or otherwise allowed under
Fed. R. Civ. P. 6 or Fed. R. Crim. P. 45. (Attachments: # 1 Exhibit 2:17-cv-02949-BHH (D.S.C.) at ECF Entry No. 27-3, # 2 Exhibit 2:17-cv-02949-BHH
(D.S.C.) at ECF Entry No. 71 at 1, n. 1)No proposed order.Motions referred to Molly H Cherry.(Clement, James) (Entered: 02/09/2021)

02/10/2021 60  Text order DENYING as MOOT Defendant Blue Cross Blue Shield of South Carolina, Inc.s Motion for Reconsideration (ECF No. 58 ). Plaintiff filed
her Amended Complaint on February 8, 2021 (ECF No. 59 ). Entered at the direction of Magistrate Judge Molly H Cherry on 02/10/2021.(cpeg, )
(Entered: 02/10/2021)

02/10/2021 61  ***DOCUMENT MAILED 60 Order on Motion for Reconsideration, placed in U.S. Mail from Charleston Clerks Office to C. Holmes P.O. Box 187 Sullivans
Island, SC 29482 (cpeg, ) (Entered: 02/10/2021)

02/22/2021 62  MOTION TO DISMISS FOR FAILURE TO STATE A CLAIM AMENDED COMPLAINT AND MEMORANDUM IN SUPPORT by Blue Cross Blue Shield of
South Carolina, Inc.. Response to Motion due by 3/8/2021. Add an additional 3 days only if served by mail or otherwise allowed under Fed. R. Civ. P. 6 or Fed.
R. Crim. P. 45. No proposed order.Motions referred to Molly H Cherry.(Clement, James) (Entered: 02/22/2021)

02/24/2021 63  ROSEBORO ORDER directing clerk to forward summary judgment explanation to the opposing party and directing that party to respond in 31 days.
Response due to 62 MOTION TO DISMISS FOR FAILURE TO STATE A CLAIM AMENDED COMPLAINT AND MEMORANDUM IN SUPPORT by
3/29/2021. Add an additional 3 days only if served by mail or otherwise allowed under Fed. R. Civ. P. 6 or Fed. R. Crim. P. 45. Signed by Magistrate
Judge Molly H Cherry on 02/24/2021. (cpeg, ) (Entered: 02/24/2021)

02/24/2021 64  Text order. Plaintiff is reminded that she is responsible for service of process under Rule 4 of the Federal Rules of Civil Procedure. See ECF No. 13 .
Plaintiff's attention is directed to Rule 4(b), which provides that a summons "must be issued for each defendant to be served." Thus, Plaintiff, who
amended her complaint to add new defendants, is responsible for completing and presenting to the clerk a summons form listing the new defendants, in
accordance with Rules 4(a)-(b). Pursuant to Rule 4(c), Plaintiff is responsible for service of that summons and the amended complaint upon any new
defendant within the time allowed by Rule 4(m).

Rule 4(m) provides that "[i]f a defendant is not served within 90 days after the complaint is filed, the court-on motion or on its own after notice to the
plaintiff-must dismiss the action without prejudice against that defendant or order that service be made within a specified time. But if the plaintiff
shows good cause for the failure, the court must extend the time for service for an appropriate period." Accordingly, unless a Defendant is served
within 90 days after the filing of the Amended Complaint (i.e., by May 10, 2021), that particular unserved Defendant may be dismissed without
prejudice from this case.

Once a defendant has been served with process and counsel has made an appearance in the case on behalf of that defendant, service is effected by the
court's Electronic Case Filing system through a computer generated notice of electronic filing. See Fed. R. Civ. P. 5(b)(1)(E); ECF No. 13 .

Entered at the direction of Magistrate Judge Molly H Cherry on 02/24/2021. (cpeg, ) (Entered: 02/24/2021)

02/24/2021 65  ***DOCUMENT MAILED 63 Roseboro Order, 64 Order, placed in U.S. Mail from Charleston Clerks Office to C. Holmes P.O. Box 187 Sullivans Island, SC
29482 (cpeg, ) (Entered: 02/24/2021)

03/09/2021 66  MOTION for Protection from due dates April 30, 2021 through May 11, 2021 by C. Holmes. Response to Motion due by 3/23/2021. Add an additional 3 days
only if served by mail or otherwise allowed under Fed. R. Civ. P. 6 or Fed. R. Crim. P. 45. (Attachments: # 1 Envelope)No proposed order.Motions referred to
Molly H Cherry.(cpeg, ) (Entered: 03/09/2021)

03/10/2021 68  TEXT ORDER re 66 Motion for Protection. The undersigned grants protection to Plaintiff Holmes for the following time period: April 30, 2021
through May 11, 2021. This Order does not afford protection from any appearance required before the District Court Judge assigned to this case,
although she may separately grant such protection. AND IT IS SO ORDERED. Entered at the direction of Magistrate Judge Molly H Cherry on
03/10/2021.(cpeg, ) (Entered: 03/10/2021)

03/10/2021 69  ***DOCUMENT MAILED 68 Order on Motion for Miscellaneous Relief, placed in U.S. Mail from Charleston Clerks Office to C. Holmes P.O. Box 187
Sullivans Island, SC 29482 (cpeg, ) (Entered: 03/10/2021)

03/15/2021 70  Summons Issued as to Scott McCartha, Ms. Shipman. Service due by 6/14/2021 (cpeg, ) (Entered: 03/15/2021)

03/15/2021 71  ***DOCUMENT MAILED 70 Summons Issued placed in U.S. Mail from Charleston Clerks Office to C. Holmes P.O. Box 187 Sullivans Island, SC 29482
(cpeg, ) (Entered: 03/15/2021)
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03/25/2021 72  TEXT ORDER denying 54 Motion for Reconsideration. *** After review, the Court finds no merit to Ms. Holmes' motion for reconsideration, which
simply repeats the same arguments and seeks the same relief the Court previously denied. Nowhere in her motion does Plaintiff point to any
intervening change in controlling law, any new facts or evidence not available previously, or any clear error of law or manifest injustice to warrant the
extraordinary remedy of Rule 59(e) relief. Accordingly, Plaintiff's motion for reconsideration is denied. Entered at the direction of Honorable Bruce
Howe Hendricks on 3/25/2021. (nsw) (Entered: 03/25/2021)

03/25/2021 73  ***DOCUMENT MAILED 72 Order on Motion for Reconsideration, placed in U.S. Mail from Charleston Clerks Office to C. Holmes P.O. Box 187 Sullivans
Island, SC 29482-0187. (vdru, ) (Entered: 03/26/2021)

03/29/2021 74  MOTION to Strike and RESPONSE in Opposition re 62 MOTION TO DISMISS FOR FAILURE TO STATE A CLAIM AMENDED COMPLAINT AND
MEMORANDUM IN SUPPORT Response filed by C. Holmes. Reply to Response to Motion due by 4/5/2021 Add an additional 3 days only if served by mail or
otherwise allowed under Fed. R. Civ. P. 6. (Attachments: # 1 Certificate of Service)(cpeg, ) Modified on 4/1/2021 to edit event (cpeg, ). (Entered: 04/01/2021)

04/08/2021 76  REPLY to Response to Motion re 74 MOTION to Strike, 62 MOTION TO DISMISS FOR FAILURE TO STATE A CLAIM AMENDED COMPLAINT AND
MEMORANDUM IN SUPPORT Response filed by Blue Cross Blue Shield of South Carolina, Inc.. (Attachments: # 1 Exhibit Papa v Diamandi, # 2 Exhibit
Carter v SNC-Lavalin Constructors)(Clement, James) (Entered: 04/08/2021)

04/14/2021 77  Letter from C. Holmes. (Attachments: # 1 Certificate of Service, # 2 Envelope)(cpeg, ) (Entered: 04/15/2021)

04/18/2021 78  SUR REPLY to REPLY to Response to Motion re 74 MOTION to Strike Response filed by C. Holmes. (cpeg, ) Modified on 4/19/2021 to correct filing date
(cpeg, ). (Entered: 04/19/2021)

05/06/2021 79  MOTION for Service by Publication by C. Holmes. Response to Motion due by 5/20/2021. Add an additional 3 days only if served by mail or otherwise allowed
under Fed. R. Civ. P. 6 or Fed. R. Crim. P. 45. (Attachments: # 1 Affidavit, # 2 Proposed Order)No proposed order.Motions referred to Molly H Cherry.(cpeg, )
(Entered: 05/07/2021)

05/19/2021 80  RESPONSE in Opposition re 79 MOTION for Service by Publication Response filed by Blue Cross Blue Shield of South Carolina, Inc..Reply to Response to
Motion due by 5/26/2021 Add an additional 3 days only if served by mail or otherwise allowed under Fed. R. Civ. P. 6. (Hood, James) (Entered: 05/19/2021)

06/11/2021 81  NOTICE: Clerk's office mailed plaintiff a copy of 3:21-mc-00331-RBH - Standing Orders - Revocation of Order Regarding District Clerk's Office Operations in
Response to COVID-19. (cpeg, ) (Entered: 06/11/2021)

06/18/2021 82  MOTION TO DISMISS FOR FAILURE TO STATE A CLAIM Joining Blue Cross and Blue Shield of South Carolina's Motion to Dismiss the Amended
Complaint, Doc. 62 by Scott McCartha. Response to Motion due by 7/2/2021. Add an additional 3 days only if served by mail or otherwise allowed under Fed.
R. Civ. P. 6 or Fed. R. Crim. P. 45. No proposed order.Motions referred to Molly H Cherry.(Clement, James) (Entered: 06/18/2021)

06/18/2021 83  Local Rule 26.01 Answers to Interrogatories by Scott McCartha.(Clement, James) (Entered: 06/18/2021)

06/21/2021 84  ROSEBORO ORDER directing clerk to forward summary judgment explanation to the opposing party and directing that party to respond in 31 days.
Response due to 82 MOTION TO DISMISS FOR FAILURE TO STATE A CLAIM Joining Blue Cross and Blue Shield of South Carolina's Motion to
Dismiss the Amended Complaint, Doc. 62 by 7/22/2021. Add an additional 3 days only if served by mail or otherwise allowed under Fed. R. Civ. P. 6 or
Fed. R. Crim. P. 45. Signed by Magistrate Judge Molly H Cherry on 06/21/2021. (cpeg, ) (Entered: 06/21/2021)

06/21/2021 85  ***DOCUMENT MAILED 84 Roseboro Order, placed in U.S. Mail from Charleston Clerks Office to C. Holmes P.O. Box 187 Sullivans Island, SC 29482
(cpeg, ) (Entered: 06/21/2021)

06/28/2021 86  EXPEDITED MOTIONS to Strike and/or MOTION to Exclude Pursuant to Rules 12(f) and 12(d) to be forwarded to the District Court Judge; in the alternative,
MOTION for Discovery and Permission to Appeal with Stay Pending Appeal if Denied ( Response to Motion due by 7/12/2021. Add an additional 3 days only
if served by mail or otherwise allowed under Fed. R. Civ. P. 6 or Fed. R. Crim. P. 45. ), by C. Holmes. (Attachments: # 1 Affidavit, # 2 Certificate of
Service)Motions referred to Molly H Cherry.(hcor, ) (Entered: 06/28/2021)

07/06/2021 88  RESPONSE in Opposition re 82 MOTION TO DISMISS FOR FAILURE TO STATE A CLAIM Joining Blue Cross and Blue Shield of South Carolina's Motion
to Dismiss the Amended Complaint, Doc. 62 Response filed by C. Holmes.Reply to Response to Motion due by 7/13/2021 Add an additional 3 days only if
served by mail or otherwise allowed under Fed. R. Civ. P. 6. (Attachments: # 1 Certificate of Service, # 2 Envelope)(cpeg, ) (Entered: 07/06/2021)

07/12/2021 89  RESPONSE in Opposition re 86 MOTION to Strike MOTION to Exclude MOTION for Discovery Response filed by Blue Cross Blue Shield of South Carolina,
Inc..Reply to Response to Motion due by 7/19/2021 Add an additional 3 days only if served by mail or otherwise allowed under Fed. R. Civ. P. 6. (Hood, James)
(Entered: 07/12/2021)

07/21/2021 92  NOTICE of Voluntary Dismissal by C. Holmes (Attachments: # 1 Certificate of Service)(cpeg, ) (Entered: 07/22/2021)

07/22/2021 91  DELETION OF DOCKET ENTRY NUMBER 90 MOTION for voluntary dismissal Reason: Deleted to refile and correct event type. Filed 92 Notice of
Voluntary Dismissal Modified filing date to that of original filing: 07/21/2021. (cpeg, ) (Entered: 07/22/2021)

07/26/2021 93  Motion for Enlargement of time and Motion to Hold all time limits in abeyance ( Response to Motion due by 8/9/2021. Add an additional 3 days only if served
by mail or otherwise allowed under Fed. R. Civ. P. 6 or Fed. R. Crim. P. 45. ), by C. Holmes. (Attachments: # 1 Certificate of Service, # 2 Envelope)No proposed
order.Motions referred to Molly H Cherry.(cpeg, ) (Entered: 07/27/2021)

07/28/2021 94  TEXT ORDER MOOTING Plaintiff's Motion for Enlargement of Time and Motion to Hold All Time Limits in Abeyance (ECF No. 93 ). Plaintiff filed
a Notice of Voluntary Dismissal on July 21, 2021, dismissing this action without prejudice. ECF No. 92 . This case, therefore, has been closed, and
Plaintiff's Motion is moot. The clerk of court is directed to mail Plaintiff a copy of the public docket sheet. Entered at the direction of Magistrate Judge
Molly H Cherry on 07/28/2021.(cpeg, ) (Entered: 07/28/2021)

07/28/2021 95  ***DOCUMENT MAILED 94 Order on Motion for Extension of Time, Order on Motion for Miscellaneous Relief, placed in U.S. Mail from Charleston Clerks
Office to C. Holmes P.O. Box 187 Sullivans Island, SC 29482 (cpeg, ) (Entered: 07/28/2021)

10/04/2021 96  USCA COURT ORDER filed denying Motion for rehearing and rehearing en banc. (cpeg, ) (Entered: 10/04/2021)
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF SOUTH CAROLINA 

CHARLESTON DIVISION 

C. Holmes, 

Plaintiff, 

-vs-

Blue Cross Blue Shield 
Of South Carolina, Inc., 
John Doe #1, John Doe #2, 
through John Doe #X, 

Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

________ ) 

CIVIL ACTION NO.: 

COMPLAINT 

Jury Trial 
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Motion 

As a threshold matter, plaintiff respectfully requests permission to proceed with the current 
caption; in addition, plaintiff does not consent to a magistrate and respectfully makes this motion for no 
magistrate judge involvement in this matter of great public importance. Accordingly, plaintiff 
respectfully requests this Court grant this motion. 

I. The Parties to This Complaint 

A. The Plaintiff 

C. Holmes 
Plaintiff 
PO Box 187 
Sullivans Island, Charleston 
SC 29482-0187 
843.883.3010 

B. The Defendants 

1. Blue Cross Blue Shield Of South Carolina, Inc. (hereafter Corp.) 
Corporation 
1-20 East at Alpine Rd. 
Columbia, Richland 
SC 29219 
803.788.0222 

2. John Doe #1 through X 
To Be Determined (TBD). 

II. Basis for Jurisdiction 

A. Jurisdiction is proper in this Court according to: 

28 U.S.C. § 1331, 
18 U.S.C. § 1961 et seq. (Civil RICO), 
28 u.s.c. § 2201-2202, 
S.C. Code§ 39-5-10 et seq. (UTPA), 
Affordable Care Act (hereafter ACA) and HIPAA, 
U.S. Constitution: First, Fifth, Seventh, Eighth, and Fourteenth Amendments, 
South Carolina Constitution under Article I, §§ 2, 3, 4, and 9, and/or 
Other. 

App. in Opp. 6
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III. Statement of Claims: The factual contentions have evidentiary support and/or will likely have 
evidentiary support after a reasonable opportunity for further investigation or discovery. 

I. Civil RICO: The Defendant Blue Cross Blue Shield of South Carolina, Inc., is a for-profit 
corporation registered, licensed, and authorized to do business in the State of South Carolina and does 
in fact do business in the County of Charleston. The plaintiff is a physician and M.D. practicing in the 
same location in the County of Charleston, State of South Carolina, since 1994 without complaint. 
Defendants participated in an on-going pattern of racketeering activity. The pattern consists of at least 
two acts of racketeering committed within IO years of each other, including but not limited to, multiple 
instances of mail fraud, wire fraud, financial institution fraud, and/or wrongdoing, including but not 
limited to, false/misleading communications to established and prospective patients as well as 
withholding of monies due and owing to plaintiff for services rendered in good faith in compliance 
with the usual and customary practices as established over many years without notice or just cause. 
Plaintiff has provided notice to defendants of objections to defendants' wrongdoing which is on-going. 
Defendants operate and manage the enterprise and conduct or participate, directly or indirectly, in the 
conduct of defendants' affairs. Defendant corporation is the instrument of racketeering activity. 
Defendants engage in or affect interstate commerce. Defendants have caused injury to plaintiff and 
plaintiff's interests. Defendants' wrongdoing and pattern of racketeering activity caused plaintiff's 
injuries. Defendants all in concert entered into an illicit agreement to participate in the on-going pattern 
of racketeering activity and wrongdoing. On information and belief, defendants have engaged in the 
same or similar wrongdoing and/or unauthorized pattern of racketeering activity against other 
physicians rendering services in good faith. 

2. Defendants' wrongdoing is grossly negligent with willful, wanton, and/or reckless disregard for the 
plaintiff, the plaintiff's interests, and/or the plaintiff's rights. Defendants owed a duty of due care. 
Defendants breached that duty causing plaintiff's damages, including but not limited to, special 
damages. Defendants' wrongdoing is the direct and proximate cause of plaintiff's damages. The 
defendants have caused and continue to cause damages, including but not limited to, special damages 
as well as actual and physical harm to the plaintiff and plaintiff's interests. The defendants have caused 
emotional, mental, and physical pain and suffering and injuries. The defendants are liable to plaintiff 
for actual damages, special damages, costs of the action, attorneys fees, exemplary damages, and 
punitive damages according to the law as determined by the trier of fact; 

3. Defendants' wrongdoing is a violation oflaw, including but not limited to, S.C. Code§ 39-5-10 et 
seq., Unfair Trade Practices Act (UTPA). Defendants' wrongdoing adversely affects public interest, 
including but not limited to, wrongful issuance and administration of healthplan benefits, violation of 
statutory mandates, and unfair, deceptive acts and misrepresentations regarding established and/or 
prospective patients. Defendants' wrongdoing is capable of repetition and capable of evading judicial 
review. 

4. Plaintiff seeks a declaratory judgment pursuant to 28 U.S.C. § 2201-2202, that the Affordable Care 
Act (hereafter ACA) is unconstitutional on its face and as applied herein. Another District Court and 
Court of Appeals have ruled that the ACA is unconstitutional. The Department of Justice has taken the 
position that the ACA is unconstitutional. 

App. in Opp. 7
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III. (cont'd) 

5. Defendants' wrongdoing is actionable as an equitable cause of action, including but not limited to, 
unjust enrichment and/or other equitable claims. Defendants wrongfully converted monies due and 
owing to the plaintiff for services rendered in good faith pursuant to the usual and customary long­
standing pattern and practices over many years without prior notice and without just cause. Defendants 
wrongdoing is inequitable due to unjust enhancement, equitable estoppel, quantum meruit, unclean 
hands, and/or other equitable claims. The defendants are liable to plaintiff for damages equal to the 
value of the unjust enrichment or benefit unjustly claimed by defendants as determined by the trier of 
fact. 

App. in Opp. 8
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IV. Relief 

WHEREFORE, the plaintiff prays for the following: 

A) Ajury trial; 

B) The plaintiff respectfully requests this Court grant the motion for permission to proceed with the 
current caption and for no magistrate judge involvement in this matter of great public importance; 

C) The plaintiff seeks a declaratory judgment pursuant to 28 U.S.C. § 2201-2202, that the 
Affordable Care Act (hereafter ACA) is unconstitutional on its face and as applied herein. Another 
District Court and Court of Appeals have ruled that the ACA is unconstitutional. The Department of 
Justice has taken the position that the ACA is unconstitutional; 

D) The defendants have caused and continue to cause damages, including but not limited to, special 
damages as well as actual and physical harm to the plaintiff and plaintiff's interests. The defendants 
have caused emotional, mental, and physical pain and suffering and injuries. The defendants are liable 
to plaintiff for actual damages, special damages, costs of the action, attorneys fees, exemplary damages, 
and punitive damages according to the law and/or damages equal to the value of the unjust enrichment 
or benefit unjustly claimed by defendants as determined by the trier of fact; and 

E) For such other and further relief as the Court may deem just and proper. 

App. in Opp. 9
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V. Certification and Closing 

Under Federal Rule of Civil Procedure 11, by signing below, I certify to the best ofmy knowledge, information, 
and belief that this complaint: (1) is not being presented for an improper purpose, such as to harass, came 
unnecessary delay, or needlessly increase the cost of litigation; (2) is supported by existing law or by a 
nonfrivolous argument for extending, modifying, or reversing existing law; (3) the factual contentions have 
evidentiary support or, if specifically so identified, will likely have evidentiary support after a reasonable 
opportunity for further investigation or discovery; and (4) the complaint otherwise complies with the 
requirements of Rule 11. 

A. For Parties Without an Attorney 

I agree to provide the Clerk's Office with any changes to my address where case- related papers may be 
served. I understand that my failure to keep a current address on file with the Clerk's Office may result 
in the dismissal of my case. 

Date of signing: 

Signature of Plaintiff 

Printed Name of Plaintiff 

B. For Attorneys 

Date of signing: 

Signature of Attorney 

Printed Name of Attorney 

Bar Number 

Name of Law Firm 

Street Address 

State and Zip Code 

Telephone Number 

E-mail Address 

App. in Opp. 10



UNITED STATES DISTRICT COURT 
DISTRICT OF SOUTH CAROLINA 

CHARLESTON DIVISION 

C. Holmes, )
)

C/A No. 2:20-cv-00004-BHH-MHC 

Plaintiff, )
)

MOTION TO DISMISS AND 
MEMORANDUM IN SUPPORT 

Versus )
)

Blue Cross Blue Shield of South Carolina, Inc., 
John Doe #1, John Doe #2, through John Doe 
#X,  

)
)
)
)

Defendants. )

The Defendant Blue Cross and Blue Shield of South Carolina (incorrectly identified as Blue 

Cross Blue Shield of South Carolina, Inc.) (hereinafter “BCBSSC”), hereby moves pursuant to Rule 

12(b)(6) of the Federal Rules of Civil Procedure for an Order dismissing the Plaintiff’s Complaint 

on the grounds that it fails to allege facts sufficient to state a cause of action.  Pursuant to Local 

Civil Rules 7.04 and 7.05, a full explanation of the Motion is contained herein and no separate 

memorandum is submitted with this Motion.  

I. BACKGROUND

Pro se Plaintiff, under the pen name C. Holmes, brings the instant lawsuit against BCBSSC 

and an unknown number of individuals, whose identity, like her own, she does not disclose but 

states that they “operate and manage the enterprise,” of which BCBSSC is an “instrumentality.” 

(See ECF Entry No. 1 at 3). The entire Complaint boils down to essentially two allegations:  first, 

that the Defendants committed “multiple instances of mail fraud, wire fraud, financial institution 

fraud, and/or wrongdoing, including but not limited to, false/misleading communications to 

established and prospective patients;” and, second, that the Defendants “. . . withh[eld] . . . monies 

due and owing to plaintiff for services rendered in good faith in compliance with the usual and 
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customary practices as established over many years without notice or just cause.” (Id.).1 Based 

only on these factual allegations, Plaintiff asserts the following claims against all Defendants: (1) 

violation of the Racketeer Influenced and Corrupt Organizations (RICO) Act; (2) gross negligence; 

(3) violation of the South Carolina Unfair Trade Practices Act and other unspecified state laws;  

and  (4) unjust enrichment and other unspecified equitable claims. (Id. at 3). In addition, Plaintiff 

seeks a declaration from this Court that the Affordable Care Act (ACA) is unconstitutional. (See 

id. at 3-4). As shown below, Plaintiff’s Complaint fails state facts sufficient to constitute a cause 

of action, and her Complaint should be dismissed accordingly.   

II. STANDARD OF REVIEW 

“To survive a motion to dismiss, a complaint must contain sufficient factual matter, 

accepted as true, to ‘state a claim for relief that is plausible on its face.’” Ashcroft v. Iqbal, 556 

U.S. 662, 678 (2009) (quoting Bell Atl. Corp. v. Twombly, 550 U.S. 544, 570 (2007)). “A claim 

has facial plausibility when the plaintiff pleads factual content that allows the court to draw the 

reasonable inference that the defendant is liable for the misconduct alleged.” Id. at 678. “A court 

decides whether [the pleading] standard is met by separating the legal conclusion from the factual 

allegations . . . and then determining whether those allegations allow the court to reasonably infer” 

that the plaintiff is entitled to the legal remedy sought. A Society Without A Name v. Virginia, 

655 F.3d 342, 346 (4th Cir. 2011). The court is “not required to accept as true the legal conclusions 

set forth in a plaintiff’s complaint.” Edwards v. City of Goldsboro, 178 F.3d 231, 244 (4th Cir. 

1999). Indeed, “[t]he presence of a few conclusory legal terms does not insulate a complaint from 

1  As a derivation of the same allegation, Plaintiff asserts that “Defendants wrongfully converted 
monies due and owing to the plaintiff for services rendered in good faith pursuant to the usual and 
customary long-standing pattern and practices over many years without prior notice and without 
just cause.” (ECF Entry No. 1 at 4).  
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dismissal under Rule 12(b)(6) when the facts alleged in the complaint cannot support [the legal 

conclusion].” Young v. City of Mount Ranier, 238 F.3d 567, 577 (4th Cir. 2001). 

When fraud or mistake is alleged, a heightened pleading standard applies.  See FED. R. CIV.

P. 9(b). Such allegations must be pled “with particularity.” Harrison v. Westinghouse Savannah 

River Co., 176 F.3d 776, 784 (4th Cir. 1999) (citing FED. R. CIV. P. 9(b)). To meet this standard, a 

plaintiff must “state the time, place, and contents of the false representations, as well as the identity 

of the person making the misrepresentation and what he obtained thereby.” Id. (and cases cited 

therein). The rationale for Rule 9(b) is multifold:  

First, the rule ensures that the defendant has sufficient information to formulate a 
defense by putting it on notice of the conduct complained of. . . . Second, Rule 9(b) 
exists to protect defendants from frivolous suits. A third reason for the rule is to 
eliminate fraud actions in which all the facts are learned after discovery. Finally, 
Rule 9(b) protects defendants from harm to their goodwill and reputation. 

Id. (citing United States ex rel. Stinson, Lyons, Gerlin & Bustamante, P.A. v. Blue Cross Blue 

Shield of Georgia, Inc., 755 F. Supp. 1055, 1056-57 (S.D. Ga. 1990)). Failure to meet the pleading 

standard of Rule 9(b) serves as grounds for dismissal under Rule 12(b)(6). See Ross v. Hilton Head 

Island Dev. Co., Civ. A. No. 9:15-2446-SB, 2016 U.S. Dist. LEXIS 197437, at *12 (D.S.C. Mar. 

29, 2016).  

III. LAW AND ANALYSIS 

A. Alleged RICO Violation 

The Racketeer Influenced and Corrupt Organizations (“RICO”) Act, 18 U.S.C. § 1961 et 

seq., “does not cover all instances of wrongdoing. Rather it is a unique cause of action that is 

concerned with eradicating organized, long-term, habitual criminal activity.” US Airline Pilots 

Ass’n v. Awappa, LLC, 615 F.3d 312, 317 (4th Cir. 2010) (internal quotation marks and citations 

omitted). Accordingly, the United States Court of Appeals for the Fourth Circuit has warned that 
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caution must be exercised “to ensure that ‘RICO’s extraordinary remedy does not threaten the 

ordinary run of commercial transactions; that treble damage suits are not brought against isolated 

offenders for their harassment and settlement value; and that the multiple state and federal laws 

bearing on transactions . . . are not eclipsed or preempted.’”   Id.  Under the RICO Act, civil liability 

may be imposed on defendants “who engage in a ‘pattern of racketeering activity.’” GE Inv. 

Private Placement Partners II v. Parker, 247 F.3d 543, 548 (4th Cir. 2001)).  

1. Plaintiff Lacks Standing to Assert a Civil RICO Claim as She Fails to Allege a
Valid RICO Injury by Reason of a RICO Violation

Section 1964(c) states that “any person injured in his business or property by reason of a 

violation of section 1962 . . . may sue therefor in any appropriate United States district court and 

shall recover threefold the damages he sustains and the cost of the suit, including a reasonable 

attorney’s fee. 18 U.S.C. 1964(c) (emphasis added). This causation requirement is viewed as one 

of standing. See Brandenburg v. Seidel, 859 F.2d 1179, 1187 (4th Cir. 1988), overruled on other 

grounds by Quackenbush v. Allstate Ins. Co., 517 U.S. 706, 135 L. Ed. 2d 1, 116 S. Ct. 1712 

(1996). The Supreme Court of the United States has warned courts not to take an expansive view 

of proximate cause in civil RICO cases, explaining “a plaintiff who complain[s] of harm flowing 

merely from misfortunes visited upon a third person by the defendant’s acts [is] generally said to 

stand at too remote a distance to recover.” Holmes v. Securities Investor Protection Corp., 503 

U.S. 258, 268-69 (1992). “[A] valid RICO injury must flow from the predicate acts . . . ,”  Sadighi 

v. Daghighfekr, 36 F. Supp. 2d 279, 292 (D.S.C. 1999).

In Holmes v. Secs. Investor Prot. Corp., 503 U.S. 258 (1992), the Supreme Court applied 

a common law proximate cause test to determine standing. There, a fraudulent scheme injured a 

securities firm and its clients who purchased artificially inflated securities. Id. at 262-64. The 

Securities Investor Protection Corp. (“SIPC”) became a receiver and advanced money to protect 

2:20-cv-00004-BHH-MHC     Date Filed 08/19/20    Entry Number 17     Page 4 of 15

App. in Opp. 14



5 

the clients. Id. at 262. Through subrogation, SIPC then sued under RICO, but not on the behalf of 

the customers who had paid too much for the securities. Id. at 270. Rather, it sought to sue on 

behalf of customers who had been injured when the firm failed and could not meet its obligations. 

Id. The Court held that SIPC did not have standing to assert RICO claims. Id. at 276. It concluded 

that those who were directly injured, i.e., the securities firm and the client, were the ones to sue; 

SIPC’s injury was too attenuated, because it arose out of the firm’s intervening insolvency. Id. at 

271. 

In this case, Plaintiff predicates a civil RICO claim, in part, on mail and wire fraud, based 

on an allegation that the Defendants made false or misleading communications to established and 

prospective patients. Similar to the indirect injuries of the receiver in Holmes, any injury to 

Plaintiff injury would be too attenuated from patient communications to bestow standing upon her. 

The other activity alleged by Plaintiff as predicate acts offer her little solace. As discussed infra, 

Plaintiff may not predicate a civil RICO claim on bank fraud because she is not a financial 

institution. She also cannot assert general wrongdoing as a predicate act because it is not a 

recognized form of racketeering activity under RICO. Therefore, Plaintiff fails to allege sufficient 

facts showing that she sustained a valid RICO injury by reason of a predicate act. She does not 

have standing to bring a civil RICO claim, as a result.  

2. Plaintiff Failed to State Facts Sufficient to Constitute a Civil RICO Cause of 
Action under the Pleading Standards of the Federal Rules of Civil Procedure 

Plaintiff’s Complaint fails to set forth the required elements of a RICO cause of action with 

the specificity required to plead a fraud claim under Rule 9(b) of the Federal Rules of Civil 

Procedure. In conclusory fashion, Plaintiff contends that BCBSSC and unidentified John Doe 

defendants, in a number to be determined,  
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[have] participated in an on-going pattern of racketeering activity . . . [that] consists 
of at least two acts of racketeering committed within 10 years of each other, 
including but not limited to, multiple instances of racketeering committed within 
10 years of each other, including but not limited to, multiple instances of mail fraud, 
wire fraud, financial institution fraud, and/or wrongdoing, including but not limited 
to false/misleading communications to established and prospective patient as well 
as withhold monies due and owing to plaintiff for services rendered in good faith 
in compliance with the usual and customary practices as established over many 
years without notice or just cause. 

(ECF Entry No. 1 at 3). In her Complaint, Plaintiff proceeds to recite legal conclusion, without 

factual support, that appear to mimic a cause of action under section 1962(c), which makes it 

unlawful: 

for any person employed or associated with any enterprise engaged in, or the 
activities of which affect, interstate or foreign commerce, to conduct or participate, 
directly or indirectly, in the conduct of such enterprise’s affairs through a pattern 
of racketeering activity or collection of unlawful debt.  

To state a civil RICO claim under section 1962(c), a plaintiff must allege: “(1) conduct (2) 

of an enterprise (3) through a pattern (4) of racketeering.”  Sedima, S.P.R.L. v. Imrex Co., 473 

U.S. 479, 496 (1985). In addition, the plaintiff must plead proximate cause, discussed supra, as 

well as a RICO pattern consisting of “two or more predicate acts of racketeering [that] must have 

been committed [by a defendant] within a ten year period.” ePlus Tech., Inc. v. Aboud, 313 F.3d 

166, 181 (4th Cir. 2002) (citing 18 U.S.C. § 1961(5)). Financial institution fraud (also known as 

bank fraud), mail fraud, and wire fraud are considered “racketeering activity.” See id. (citing 18 

U.S.C. 1961(1).  The heightened Rule 9(b) pleading standard, which requires particularity, applies 

to predicate acts of fraud alleged in a civil RICO case.  See, e.g., Menasco, Inc. v. Wasserman, 

886 F.2d 681, 684 (4th Cir. 1989).  

To predicate a RICO claim on mail or wire fraud, a plaintiff must show the following: (1) 

a scheme disclosing an intent to defraud, and (2) the use of the mails or interstate wires in 

furtherance of the scheme.” Chisolm v. TranSouth Fin. Corp., 95 F.3d 331, 336 (4th Cir. 1996); 
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see also Morley v. Cohen, 888 F.2d 1006, 1009-11 (4th Cir. 1989) (discussing mail and wire fraud 

as predicate acts)). As for financial institution fraud as a predicate act, a plaintiff must allege a 

scheme disclosing an intent “to defraud a financial institution” or “to obtain moneys . . . or other 

property owned by, or under the custody or control of a financial institution, by means of false or 

fraudulent pretenses, representations, or promises.” See 18 U.S.C. 1344. Importantly, only 

financial institutions may claim bank fraud as a predicate act in a civil RICO action. See Wilson 

v. Chickering, No. 0:15-4166-TMC-PJG, 2015 U.S. Dist. LEXIS 176047, at *11 (D.S.C. Dec. 2, 

2015), attached as Exhibit 1; Yesko v. Fell, C/A No. ELH-13-3927, 2014 U.S. Dist. LEXIS 

123768, 2014 WL 4406849, at *10-11 (D. Md. Sept. 5, 2014) (collecting cases)), attached as 

Exhibit 2.

To be liable for participating in or conducting the affairs of an “enterprise,” a defendant 

must have “participated in the operation or management of the enterprise itself.” Reves v. Ernst & 

Young, 507 U.S. 170, 183 (1993). A plaintiff must, therefore, show that the defendant “conducted 

or participated in the conduct of the ‘enterprise’s affairs,’ not just [its] own affairs.” Id. at 185. 

While RICO defines the term “person” to include corporations, see 18 U.S.C. 1961(3), it is black 

letter law that the defendant “person” and the “enterprise” must be legally distinct entities. See 

Cedric Kushner Promotions, Ltd. v. King, 533 U.S. 158, 161 (2001) (“We do not quarrel with the 

basic principle that to establish liability under § 1962(c) one must allege and prove the existence 

of two distinct entities:  (1) a ‘person’ and (2) an ‘enterprise’ that is not simply the same ‘person’ 

referred to by a different name.”). In other words, a RICO defendant “person” cannot also be the 

RICO enterprise. See id. 

Here, in conclusory fashion, Plaintiff alleges the existence of a RICO enterprise operated 

and managed by the Defendants. As for the only defendant identified, Plaintiff asserts that 
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BCBSSC is an instrument of racketeering activity. She offers no other factual details and fails to 

allege that BCBSSC and the enterprise are distinct entities. As such, Plaintiff fails to state a claim 

upon which relief can be granted. 

Furthermore, because Plaintiff’s civil RICO claim is predicated on alleged fraud, the 

particularity requirement of Rule 9(b) applies. See, e.g., Bailey v. Atl. Auto. Corp., 992 F. Supp. 

2d 560, 584 (D. Md. 2014) (explaining that a “plaintiff must plead circumstances of the fraudulent 

acts that form the alleged pattern of racketeering activity with sufficient specificity pursuant to 

Fed.R.Civ.P. 9(b).”) (citations and quotation marks omitted). This heightened pleading standard 

requires disclosure of the time, place, and contents of the false representations, as well as the 

identity of the person making the misrepresentation and what he or she obtained thereby. Harrison 

v. Westinghouse Savannah River Co., 176 F.3d 776, 784 (4th Cir. 1999).

In this case, Plaintiff does not meet the heightened pleading standard of Rule 9(b). To show 

a pattern of racketeering activity, Plaintiff asserts the fraud-based predicate acts of mail fraud, wire 

fraud, and bank fraud. She offers no supporting allegations, however, other than a vague reference 

to false or misleading communications made to patients. She does not disclose the time, place, or 

contents of any representation or provide facts indicating the truth or falsity of the same. Nor does 

she identify the person who is alleged to have made representation or disclose what he or she 

obtained thereby. Plaintiff similarly fails to tie the allegedly fraudulent communications to any 

injury to her business or property. Instead, she claims the Defendants have withheld payment to 

her for services rendered, which has no apparent connection to mail fraud, bank fraud, or wire 

fraud. Accordingly, for the foregoing reasons, Plaintiff has failed to state civil RICO claim upon 

which relief can be granted. Her civil RICO claim must be dismissed, accordingly. 
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B. As to Plaintiff’s Negligence-Based Tort Claim

Plaintiff purports to bring a tort claim for negligence against the Defendants. In support 

thereof, she alleges, “Defendants’ wrongdoing is grossly negligence with willful, wanton, and/or 

reckless disregard for the plaintiff, the plaintiff’s interests, and/or the plaintiff’s rights.” (ECF 

Entry No. 1 at 3). Offering no factual detail in her Complaint to support a negligence claim, or any 

other claim for that matter, this claim cannot withstand a Rule 12(b)(6) challenge under Bell Atl. 

Corp. v. Twombly, 550 U.S. 544 (2007) and Ashcroft v. Iqbal, 556 U.S. 662 (2009). Rather than 

providing factual detail, she merely sets forth legal conclusions that this Court is not required to 

accept as true. Ultimately, without supporting facts, the Complaint does not reveal the existence 

of a duty owed by BCBSSC to Plaintiff, a breach of that duty, causation, or damages. Accordingly, 

Plaintiff has failed to state a plausible claim for relief based in negligence, whether gross or 

ordinary.   

C. As to the alleged UTPA Violation

The South Carolina Unfair Trade Practice Act (SCUTPA) declares unlawful “[u]nfair 

methods of competition and unfair or deceptive acts or practices in the conduct of any trade or 

commerce . . ..” S.C. Code § 39-5-20(a). To bring an action under SCUTPA, a plaintiff must prove: 

“(1) that the defendant engaged in an unlawful trade practice, (2) that the plaintiff suffered actual, 

ascertainable damages as a result of the defendant’s use of the unlawful trade practice, and (3) that 

the unlawful trade practice engaged in by the defendant has an adverse impact on the public 

interest.”  Havird Oil Co. v. Marathon Oil Co., 149 F.3d 283, 291 (4th Cir. 1998).   Under 

SCUPTA, only 

person[s] who suffer an ascertainable loss of money or property, real or personal, 
as a result of the use of employment by another person of an unfair or deceptive 
method, act, or practice declared unlawful [by the Act] may bring an action 
individually, but not in a representative capacity, to recover actual damages. 
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S.C. Code § 39-5-140(a). Furthermore, the Act is inapplicable to “[a]ctions or transactions 

permitted under laws administered by any regulatory body or officer acting under statutory 

authority of this State or the United States or actions or transactions permitted by any other South 

Carolina state law.” State ex rel. McLeod v. Rhoades, 275 S.C. 104, 267 S.E.2d 539 (1980).  

In this case, Plaintiff asserts that “Defendant’s wrongdoing is a violation of law, including 

but not limited to S.C. Code § 39-5-10 et seq., Unfair Trade Practices Act.” (ECF Entry No. 1 at 

3).  In support of her claim, Plaintiff alleges, “Defendants’ wrongdoing adversely affects the public 

interest, including but not limited to, wrongful issuance and administration of healthplan benefits, 

violation of statutory mandates, and unfair, deceptive acts and misrepresentations regarding 

established and/or prospective plaintiffs. Defendant’s wrongdoing is capable of repetition and 

capable of evading judicial oversight.” (Id. at 3).  

As is true for each claim, Plaintiff fails to plead sufficient factual matter to state a claim for 

relief under SCUPTA that is plausible on its face. Particularly once the legal conclusions are set 

aside, the Complaint is essentially silent in terms of factual support. Other than the allegations of 

wrongful issuance and administration of healthplan benefits, Plaintiff does not allege any conduct 

by BCBSSC that a court could reasonably ascertain to be an unfair or deceptive trade practice or 

act. Yet, Plaintiff, who purports to be a physician, does not allege any facts revealing that she 

suffered an ascertainable loss of money or property as a result the issuance or administration of 

healthplan benefits by BCBSSC. And, as the Act makes clear, she may not bring a SCUPTA claim 

to recover for losses caused to one other than herself. Finally, to the extent Plaintiff’s allegations 

involve health insurance plans, any conduct of BCBSSC is covered by the regulatory and statutory 

exemption of SCUPTA. For these reasons, Plaintiff has failed to state a claim upon which relief 

can be granted for a violation by BCBSSC of SCUTPA.   

2:20-cv-00004-BHH-MHC     Date Filed 08/19/20    Entry Number 17     Page 10 of 15

App. in Opp. 20



11 

D. As to Equitable Relief

In what amounts to a “catch all” claim, Plaintiff alleges that “Defendants’ wrongdoing is 

actionable as an equitable cause of action, including but not limited to, unjust enrichment and/or 

other equitable claims.” (ECF Entry No. 4). In support thereof, Plaintiff repackages an earlier 

allegation, that being, “Defendants wrongfully converted monies due and owing to the plaintiff for 

services rendered to the plaintiff for services rendered in good faith pursuant to the usual and 

customary long-standing patter and practices over many years without prior notice and without 

just cause.” (Id.). Plaintiff concludes by citing a laundry list of equitable remedies that she seeks 

without factual support, including: “unjust enrichment, equitable estoppel, quantum meruit (sic), 

unclean hands, and/or other equitable claims.” (Id.). 

As a threshold matter, Plaintiff’s pleading deficiencies continue with respect to her 

equitable claims. Once the legal conclusions are separated from the factual allegations, there is 

little left to Plaintiff’s Complaint. Those morsels of factual allegations that can be found are wholly 

inadequate to allow a court to reasonably infer that Plaintiff is entitled to an equitable remedy. 

Furthermore, as a matter of law, one may not pursue an equitable claim when there is an adequate 

legal remedy. See, e.g., Catholic Society of Religious & Literary Educ. v. Madison Cnty., 74 F.2d 

848, 850 (4th Cir. 1935) (“[T]he fundamental rule in equity in the federal courts is that a suit will 

not lie when there is an adequate remedy at law”). In this case, if Plaintiff were able to prove that 

BCBSSC was legally obligated to pay her for services rendered, and that it failed to do so, then 

Plaintiff would have an adequate remedy at law, i.e., a breach of contract claim. Therefore, on 

account of the pleading deficiencies and as a matter of law, Plaintiff has failed to allege a claim 

for equitable relief that is plausible on its face.  
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E. As to Declaratory Relief

Plaintiff seeks a declaration from this Court “that the Affordable Care Act (hereafter ACA) 

is unconstitutional on its face and as applied herein.” (ECF Entry No. 1 at 3). She does not explain 

how the ACA has been “applied herein.” But, she does allege that “[a]nother District Court and 

Court of Appeals have ruled that the ACA is unconstitutional,” and that “[t]he Department of 

Justice has taken the position that the ACA is unconstitutional.” 

Pursuant to the Declaratory Judgment Act, a court of the United States, “in a case of actual 

controversy within its jurisdiction . . . may declare the rights and other legal relations of any 

interested party seeking such a declaration, whether or not further relief is or could be sought.” 28 

U.S.C. § 2201(a). The Declaratory Judgment Act, according to the Supreme Court of the United 

States, is an “enabling Act, which confers discretion on the courts rather than an absolute right 

upon the litigant.” Wilton v. Seven Falls Co., 515 U.S. 277, 287 (1995) (internal quotation marks 

omitted). 

Declaratory judgments “define the legal rights and obligations of the parties in the 

anticipation of some future conduct.” Johnson v. McCuskey, 72 F. App'x 475, 477 (7th Cir. 2003). 

Section 2201(a) of the Declaratory Judgment Act makes clear that a court’s authority to afford 

declaratory relief arises “[i]n a case of actual controversy within its jurisdiction, . . . upon the filing 

of an appropriate pleading.” 28 U.S.C. § 2201(a). Therefore, 

under the facts alleged [in a complaint], there must be a substantial continuing 
controversy between parties having adverse legal interests. The plaintiff must 
allege facts from which the continuation of the dispute may be reasonably inferred. 
Additionally, the continuing controversy may not be conjectural, hypothetical, or 
contingent; it must be real and immediate, and create a definite, rather than 
speculative threat of future injury. The remote possibility that a future injury may 
happen is not sufficient to satisfy the ‘actual controversy’ requirement for 
declaratory judgments. 
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Emory v. Peeler, 756 F.2d 1547, 1552 (11th Cir. 1985) (citations omitted). “Basically, the question 

in each case is whether the facts alleged, under all the circumstances, show that there is a 

substantial controversy, between parties having adverse legal interests, of sufficient immediacy 

and reality to warrant the issuance of a declaratory judgment.” Maryland Cas. Co. v. Pacific Coal 

& Oil Co., 312 U.S. 270, 273 (1941). “Gross overbreadth” is reason alone to dismiss a claim for 

declaratory judgment. See generally PBM Prods., LLC v. Mead Johnson & Co., 639 F.3d 111, 128 

(4th Cir. 2011) (“[The Fourth Circuit] will vacate an injunction if it . . . does not carefully address 

only the circumstances of the case.”); Hayes v. North State Law Enforcement Officers Ass'n, 10 

F.3d 207, 217 (4th Cir. 1993) (“Although injunctive relief should be designed to grant the full

relief needed to remedy the injury to the prevailing party, it should not go beyond the extent of the 

established violation.”).  

Here, an actual controversy does not exist between the parties. Rather, the lawsuit stems 

from Plaintiff’s contention that the Defendants owe her money for services rendered and have 

made false or misleading statements to patients. As BCBSSC has shown, the allegations do not 

present a real and immediate dispute between the parties capable of being resolved by the Court. 

Furthermore, even if Plaintiff could establish that BCBSSC violated her legal rights, the parties’ 

dispute would not be addressed by a declaration as to the unconstitutionality of the ACA. 

Therefore, to the extent the Court even has the authority to afford declaratory relief, which is 

denied, it should exercise its authority to decline Plaintiff’s invitation. 

IV. CONCLUSION

WHEREFORE, the Defendant respectfully requests the Court enter an order dismissing

with prejudice the Plaintiff’s Complaint for failure to plead sufficient factual matter to state a claim 

to relief that is plausible on its face.  
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HOOD LAW FIRM, LLC

172 Meeting Street 
Post Office Box 1508 
Charleston, SC  29402 
Phone: (843) 577-4435 
Facsimile: (843) 722-1630 

s/ James B. Hood  

James B. Hood (9130) 
james.hood@hoodlaw.com
James W. Clement (12720) 
james.clement@hoodlaw.com

Attorneys for Defendant 
Blue Cross and Blue Shield of South Carolina 
(incorrectly identified as Blue Cross Blue Shield of 
South Carolina, Inc.) 

August 19, 2020 
Charleston, South Carolina 
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UNITED STATES DISTRICT COURT 
DISTRICT OF SOUTH CAROLINA 

CHARLESTON DIVISION 

C. Holmes, )
)

C/A No. 2:20-cv-00004-BHH-MHC 

Plaintiff, )
)

CERTIFICATE OF SERVICE 

Versus )
)

Blue Cross Blue Shield of South Carolina, Inc., 
John Doe #1, John Doe #2, through John Doe 
#X,  

)
)
)
)

Defendants. )

I, the undersigned of the Hood Law Firm, LLC, hereby certify that on August 19, 2020, I 

have served the Pro Se Plaintiff in this action with a copy of the pleading herein below via United 

States Mail, postage prepaid, at the following address:

PLEADING: MOTION TO DISMISS AND MEMORANDUM IN SUPPORT ON 
BEHALF OF DEFENDANT BLUE CROSS AND BLUE SHIELD OF 
SOUTH CAROLINA (INCORRECTLY IDENTIFIED AS BLUE CROSS 
BLUE SHIELD OF SOUTH CAROLINA, INC.) 

SERVED: C. Holmes, Pro Se Plaintiff
Post Office Box 187 
Sullivan’s Island, SC 29482-0187 

s/ James B. Hood 

James B. Hood (9130) 
James W. Clement (12720) 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF SOUTH CAROLINA 

C. Holmes,

Plaintiff, 

vs. 

Blue Cross Blue Shield of South Carolina, 
Scott McCartha, Ms. Shipman, J. Doe # 1, 
Through J. Doe # X,  

          Defendants. 

) 
)
)
)
)
)
)
)
) 
) 
) 
) 

C/A No.:  2:20-cv-00004-BHH-MHC 

Roseboro Order to Plaintiff 

One or more defendants filed a motion to dismiss (pursuant to Fed. R. Civ. P. 12) or a 
motion for summary judgment (pursuant to Fed. R. Civ. P. 56) asking the court to dismiss your 
case.  Because you are not represented by counsel, this “Roseboro Order”1 is issued to advise you 
of the dismissal/summary judgment procedures and the possible consequences if you fail to 
respond adequately to defendant’s motion.  Please carefully review this information, including the 
attached excerpts of the Federal Rules of Civil Procedure regarding motions to dismiss and 
motions for summary judgment. 

You have 31 days from the date of this Order to file any material in opposition to the 
motion that defendant filed.  If you fail to respond adequately, the court may grant the 
defendant’s motion, which may end your case.  

Explanation of Motions to Dismiss 

Motions to dismiss can be filed pursuant to Fed. R. Civ. P. 12.  Many motions to dismiss 
are filed under Fed. R. Civ. P. 12(b)(6), in which defendants usually argue that the law does not 
provide a right to relief for claims that a plaintiff makes in his complaint.  Because motions to 
dismiss usually concern questions of law and not questions of fact, the court presumes as true the 
plausible facts of the complaint for the purpose of a motion to dismiss.   

The court decides a motion to dismiss on the basis of the applicable law and the pleadings, 
meaning the complaint, defendant’s answer (if any), the exhibits attached to the complaint, 
documents that the complaint incorporates by reference (provided they are both undisputed and 
pertinent to the pleaded claims), and materials of which the court may take judicial notice. In some 
cases, the parties present materials outside of the pleadings, such as affidavits or declarations in 
support of or in opposition to the motion to dismiss.  If the court, in its discretion, considers 

1The court enters this order in accordance with Roseboro v. Garrison, 528 F.2d 309 (4th Cir. 
1975) (requiring the court provide explanation of dismissal/summary judgment procedures to pro 
se litigants). 
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materials outside of the pleadings, the motion to dismiss is converted to a motion for summary 
judgment under Fed. R. Civ. P. 56. See Fed. R. Civ. P. 12(d). 

 
Explanation of Motions for Summary Judgment 

 Motions for summary judgment filed by defendants pursuant to Fed. R. Civ. P. 56 argue 
that the plaintiff’s claims are not supported by the specific facts of the case.  For example, in a 
civil rights case brought under 42 U.S.C. § 1983, a defendant may argue in a motion for summary 
judgment that the facts in the plaintiff’s case do not rise to the level of a constitutional violation 
that would entitle him to relief.  Because motions for summary judgment concern both questions 
of law and questions of fact, if the court finds that there is not any genuine dispute as to any 
material fact on a claim, the court will determine which party is entitled to judgment under the 
law.  The court decides a motion for summary judgment on the basis of the applicable law, the 
pleadings, discovery, affidavits, declarations, and any other properly-submitted evidence. 
      

Your Response to the Defendant’s Motion 

 Your filing in opposition to the defendant’s motion should be captioned either as 
“Response to Motion to Dismiss” or “Response to Summary Judgment,” as applicable, and should 
include the following: (1) an explanation of your version of the facts, if different from defendant’s 
version of the facts; and (2) your legal argument regarding why the court should not grant the 
motion and end your case.  Rule 56(c) requires that you support your version of all disputed facts 
with material such as depositions, documents, electronically stored information, affidavits or 
declarations, stipulations (including those made for purposes of the motion only), admissions, 
interrogatory answers, or other materials. Your failure to support facts in dispute with such 
material may result in the court granting the motion. Any affidavits or declarations you file in 
opposition to summary judgment must be based on personal knowledge, contain facts admissible 
in evidence, and be signed by a person who would be competent to testify on matters contained in 
the affidavit or declaration if called to testify about them at trial.  The court will not consider 
affidavits, declarations, or exhibits that are unrelated to this case, nor will it consider affidavits or 
declarations that contain only conclusory statements or argument of facts or law.  If you fail to 
dispute the defendant’s version of the facts with proper support of your own version, the court may 
consider the defendant’s facts as undisputed. 
 
 All affidavits, declarations, or other evidence you submit to the court must be made in good 
faith and the facts sworn to in the affidavit or affirmed in the declaration must be true.  All 
affidavits and declarations submitted in this case are submitted under penalties of perjury or 
subornation of perjury. 18 U.S.C. §§ 1621 and 1622.  If the court finds that a party has presented 
affidavits, declarations, or other evidence in bad faith or only to delay the action, the court may 
order sanctions, payment of fees, or hold that party in contempt of court. 
 
IT IS SO ORDERED. 

June 21, 2021 _________________________________ 
Charleston, South Carolina    United States Magistrate Judge 

_________________________________________________________________________________________ ___________ __
United States MMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMaaaaaaaaaaaaaaaaaaaaaaaaaggggggggggggggggggggggggggggggggggggggggggggggggggggggggggggggggggggggistrate Judge
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EXCERPTS OF FEDERAL RULES OF CIVIL PROCEDURE 
Rule 12 and Rule 56 (effective December 1, 2010) 

Rule 12. Defenses and Objections: When and How Presented; Motion for Judgment on the 
Pleadings; Consolidating Motions, Waiving Defenses; Pretrial Hearing 

(a) Time to Serve a Responsive Pleading. [OMITTED]

...

(b) How to Present Defenses. Every defense to a claim for relief in any pleading must be
asserted in the responsive pleading if one is required. But a party may assert the following
defenses by motion:
(1) lack of subject-matter jurisdiction;
(2) lack of personal jurisdiction;
(3)  improper venue;
(4) insufficient process;
(5) insufficient service of process;
(6) failure to state a claim upon which relief can be granted; and
(7) failure to join a party under Rule 19.

A motion asserting any of these defenses must be made before pleading if a responsive 
pleading is allowed. If a pleading sets out a claim for relief that does not require a responsive 
pleading, an opposing party may assert at trial any defense to that claim. No defense or 
objection is waived by joining it with one or more other defenses or objections in a responsive 
pleading or in a motion. 

(c) Motion for Judgment on the Pleadings. After the pleadings are closed--but early enough
not to delay trial--a party may move for judgment on the pleadings.

(d) Result of Presenting Matters Outside the Pleadings. If, on a motion under Rule 12(b)(6)
or 12(c), matters outside the pleadings are presented to and not excluded by the court, the
motion must be treated as one for summary judgment under Rule 56. All parties must be
given a reasonable opportunity to present all the material that is pertinent to the motion.

(e) Motion for a More Definite Statement. A party may move for a more definite statement of
a pleading to which a responsive pleading is allowed but which is so vague or ambiguous
that the party cannot reasonably prepare a response. The motion must be made before filing
a responsive pleading and must point out the defects complained of and the details desired.
If the court orders a more definite statement and the order is not obeyed within 14 days after
notice of the order or within the time the court sets, the court may strike the pleading or issue
any other appropriate order.

(f) Motion to Strike. The court may strike from a pleading an insufficient defense or any
redundant, immaterial, impertinent, or scandalous matter. The court may act:
(1) on its own; or
(2) on motion made by a party either before responding to the pleading or, if a response is

not allowed, within 21 days after being served with the pleading.
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(g) Joining Motions.
(1) Right to Join. A motion under this rule may be joined with any other motion allowed

by this rule.
(2) Limitation on Further Motions. Except as provided in Rule 12(h)(2) or (3), a party

that makes a motion under this rule must not make another motion under this rule
raising a defense or objection that was available to the party but omitted from its earlier
motion.

(h) Waiving and Preserving Certain Defenses.
(1) When Some Are Waived. A party waives any defense listed in Rule 12(b)(2)-(5) by:

(A) omitting it from a motion in the circumstances described in Rule 12(g)(2); or
(B) failing to either:

(i) make it by motion under this rule; or
(ii) include it in a responsive pleading or in an amendment allowed by Rule

15(a)(1) as a matter of course.
(2) When to Raise Others. Failure to state a claim upon which relief can be granted, to

join a person required by Rule 19(b), or to state a legal defense to a claim may be raised:
(A) in any pleading allowed or ordered under Rule 7(a);
(B) by a motion under Rule 12(c); or
(C) at trial.

(3) Lack of Subject-Matter Jurisdiction. If the court determines at any time that it lacks
subject-matter jurisdiction, the court must dismiss the action.

(i) Hearing Before Trial. If a party so moves, any defense listed in Rule 12(b)(1)-(7)--whether
made in a pleading or by motion--and a motion under Rule 12(c) must be heard and decided
before trial unless the court orders a deferral until trial.

Rule 56. Summary Judgment 

(a) Motion for Summary Judgment or Partial Summary Judgment. A party may move for
summary judgment, identifying each claim or defense--or the part of each claim or defense-
-on which summary judgment is sought. The court shall grant summary judgment if the
movant shows that there is no genuine dispute as to any material fact and the movant is
entitled to judgment as a matter of law. The court should state on the record the reasons for
granting or denying the motion.

(b) Time to File a Motion. Unless a different time is set by local rule or the court orders
otherwise, a party may file a motion for summary judgment at any time until 30 days after
the close of all discovery.

(c) Procedures.

(1) Supporting Factual Positions. A party asserting that a fact cannot be or is genuinely
disputed must support the assertion by:

(A) citing to particular parts of materials in the record, including depositions,
documents, electronically stored information, affidavits or declarations,

2:20-cv-00004-BHH-MHC     Date Filed 06/21/21    Entry Number 84     Page 4 of 5

App. in Opp. 29



stipulations (including those made for purposes of the motion only), admissions, 
interrogatory answers, or other materials; or 

(B) showing that the materials cited do not establish the absence or presence of a
genuine dispute, or that an adverse party cannot produce admissible evidence to
support the fact.

(2) Objection That a Fact Is Not Supported by Admissible Evidence. A party may
object that the material cited to support or dispute a fact cannot be presented in a form
that would be admissible in evidence.

(3) Materials Not Cited. The court need consider only the cited materials, but it may
consider other materials in the record.

(4) Affidavits or Declarations. An affidavit or declaration used to support or oppose a
motion must be made on personal knowledge, set out facts that would be admissible in
evidence, and show that the affiant or declarant is competent to testify on the matters
stated.

(d) When Facts Are Unavailable to the Nonmovant. If a nonmovant shows by affidavit or
declaration that, for specified reasons, it cannot present facts essential to justify its
opposition, the court may:
(1) defer considering the motion or deny it;
(2) allow time to obtain affidavits or declarations or to take discovery; or
(3) issue any other appropriate order.

(e) Failing to Properly Support or Address a Fact. If a party fails to properly support an
assertion of fact or fails to properly address another party's assertion of fact as required by
Rule 56(c), the court may:
(1) give an opportunity to properly support or address the fact;
(2) consider the fact undisputed for purposes of the motion;
(3) grant summary judgment if the motion and supporting materials--including the facts

considered undisputed--show that the movant is entitled to it; or
(4) issue any other appropriate order.

(f) Judgment Independent of the Motion. After giving notice and a reasonable time to
respond, the court may:
(1) grant summary judgment for a nonmovant;
(2) grant the motion on grounds not raised by a party; or
(3) consider summary judgment on its own after identifying for the parties material facts

that may not be genuinely in dispute.

(g) Failing to Grant All the Requested Relief. If the court does not grant all the relief requested
by the motion, it may enter an order stating any material fact--including an item of damages
or other relief--that is not genuinely in dispute and treating the fact as established in the case.

(h) Affidavit or Declaration Submitted in Bad Faith. If satisfied that an affidavit or declaration
under this rule is submitted in bad faith or solely for delay, the court--after notice and a
reasonable time to respond--may order the submitting party to pay the other party the
reasonable expenses, including attorney's fees, it incurred as a result. An offending party or
attorney may also be held in contempt or subjected to other appropriate sanctions.
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