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Opinion
PER CURIAM:

*]1 Anthony Bell is a federal prisoner serving a total
324-month sentence stemming from convictions in 2005
for conspiracy to distribute and possession with intent to
distribute crack cocaine. In November 2020, he filed a motion
seeking early release under 18 U.S.C. § 3582(c)(1)(A), as
amended by § 603(b) of the First Step Act of 2018, Pub.
L. No. 115-391, 132 Stat. 5194 (2018), alleging that he was
at increased risk of becoming seriously ill from COVID-19
due to Myasthenia Gravis, an autoimmune neuromuscular
disease, and the medication he takes for that condition, which
suppresses his immune system. The district court concluded
that Bell's medical condition presented “extraordinary and
compelling reasons” for early release, as required by §

3582(c)(1)(A), but it decided, after considering the sentencing
factors enumerated in 18 U.S.C. § 3553(a), as well as the
requirements set forth in U.S.S.G. § 1B1.13, to deny Bell's
request for early release.

On appeal, Bell argues that the district court erred by treating
§ 1B1.13 as binding and abused its discretion by relying
on conduct from more than 16 years ago and failing to
consider all the § 3553(a) factors, including his post-offense
rehabilitation. After careful review, we affirm.

We review for abuse of discretion a district court's denial of
a prisoner's § 3582(c)(1)(A) motion. United States v. Harris,
989 F.3d 908, 911 (11th Cir. 2021). A district court abuses its
discretion when it applies an incorrect legal standard, relies on
clearly erroneous facts, or commits a clear error of judgment.
Id. at 911-12.

Under § 3582(c)(1)(A), a district court may grant a
defendant's motion for a sentence reduction, after considering
the § 3553(a) factors, “if it finds that ... extraordinary and
compelling reasons warrant such a reduction” and that a
“reduction is consistent with applicable policy statements”
in the Sentencing Guidelines. 18 U.S.C. § 3582(c)(1)(A)(i).
We have held that § 1B1.3 is “applicable” to all motions
under § 3582(c)(1)(A), and, accordingly, “district courts may
not reduce a sentence under Section 3582(c)(1)(A) unless a
reduction would be consistent with [§] 1B1.13.” United States

v. Bryant, 996 F.3d 1243, 1262 (11th Cir. 2021).l Section
1B1.13, in turn, requires the court to find that “the defendant
is not a danger to the safety of any other person or to the
community.” U.S.S.G. § 1B1.13(2).

Bryant, which was issued after Bell filed his brief
in this case, forecloses his contention that U.S.S.G.
§ 1B1.13 is not binding.

Altogether, then, § 3582(c)(1)(A) imposes three conditions
on granting a sentence reduction: (1) there must be
“extraordinary and compelling reasons” for doing so; (2)
the reduction must be supported by the § 3553(a) factors;
and (3) granting a reduction “wouldn't endanger any person
or the community within the meaning of § 1B1.13’s policy
statement.” United States v. Tinker, — F.4th ——, No.
20-14474,2021 WL 4434621, at *2 (11th Cir. Sept. 28,2021).
Each condition is necessary, so the failure to satisfy one
condition warrants denial of the motion. See id.
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United States v. Bell, Not Reported in Fed. Rptr. (2021)

*2 The district court concluded that Bell's medical condition
and treatment constituted an “extraordinary and compelling
reason” and therefore satisfied the first condition. But it
reasoned that Bell failed to satisfy the second two conditions
due to his “violent conduct committed in connection with the
narcotics trafficking conspiracy that led to his conviction in
this case.” Specifically, the court explained that Bell and a
codefendant “kidnapped an individual they accused of being
a government informant, drove him to a secluded area, shot
him in the chest and left him for dead (although he survived).”
Citing the nature and circumstances of the offense and the
history and characteristics of the defendant, see 18 U.S.C.
§ 3553(a)(1), the court concluded that a reduction of Bell's
sentence by seven years “would not promote the interests of
justice but would minimize the severity of [Bell's] conduct.”
So the court denied the motion.

Bell maintains that the district court failed to consider factors
that were due significant weight, including his evidence of
post-offense rehabilitation, and based its denial solely on a
single factor.

An order granting or denying compassionate release under §
3582(c)(1)(A) generally must indicate that the district court
has considered “all applicable § 3553(a) factors.” United
States v. Cook, 998 F.3d 1180, 1184-85 (11th Cir. 2021).
“[A] district court need not exhaustively analyze each §
3553(a) factor or articulate its findings in great detail,” and
an acknowledgement by the court that it has considered the
§ 3553(a) factors and the parties’ arguments is ordinarily
sufficient. Tinker, 2021 WL 4434621, at *5 (quotation marks
omitted). Nevertheless, the court “must provide enough
analysis that meaningful appellate review of the factors’
application can take place.” Id. (quotation marks omitted).

Moreover, the weight to give any particular § 3553(a) factor,
whether great or slight, is committed to the district court's
sound discretion. /d. “Even so, [a] district court abuses its
discretion when it (1) fails to afford consideration to relevant

factors that were due significant weight, (2) gives significant
weight to an improper or irrelevant factor, or (3) commits a
clear error of judgment in considering the proper factors.” Id.
(quotation marks omitted).

Here, the district court did not abuse its discretion in
concluding that a reduction was not supported by the §

3553(a) factors. % See id. at *2. Even assuming the court was
required to consider his post-offense rehabilitation, as Bell
argues, the court did not need to explicitly reference or discuss
his evidence of rehabilitation in its order. See id. at *S5. And the
record shows that the court considered several factors beyond
the nature and circumstances of the offense and the history
and characteristics of the defendant. See 18 U.S.C. § 3553(a)
(1). The court weighed the need for the sentence to reflect
the severity of the offense conduct. See 18 U.S.C. § 3553(a)
(2). It also stated that it had considered the parties’ filings,
which discussed at length the factors that Bell contends the
district court ignored. See Tinker, 2021 WL 4434621, at *5
(concluding that the court adequately considered the § 3553
factors in part because it “acknowledged the parties’ filings,
which discussed at length the factors that Tinker contends the
district court ignored”). On the whole, we are satisfied that
the court properly considered the § 3553(a) factors and did
not abuse its discretion in denying compassionate release. See
Harris, 989 F.3d at 911-12.

For that reason, we need not evaluate the district
court's finding as to the danger releasing Bell would
pose. See U.S.S.G. § 1B.13(2).

In sum, we affirm the denial of Bell's motion for early release
under 18 U.S.C. § 3582(c)(1)(A).

AFFIRMED.
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

Case No. _04-60275-CR-COHN(s)

21 US.C. § 846

21 U.S.C. § 841(a)(1)

21 US.C.§853
UNITED STATES OF AMERICA, i_ 3
VSs. i
BRUCE HERMITT BELL, =<
a/k/a "Brian Elliott King," Tt
ANTHONY JEROME BELL, m
a/k/a "Ant,"
a/k/a "Amp,"
a/k/a "Huckabuck,' and
CURTIS VINCENT SHEFFIELD,

Defendants.
/
INDICTMENT
The Grand Jury charges that :
COUNT'1

Beginning in or about June, 2004, the exact date being unknown to the Grand Jury, and
continuing through on or about October 13, 2004, in Broward County, in the Southem District of

Florida, and elsewhere, the defendants,

BRUCE HERMITT BELL,
a/k/a "Brian Elliott King,"
ANTHONY JEROME BELL,
a/k/a "Ant,"

a/k/a " Amp,"
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a/k/a “Huckabuck,” and
CURTIS VINCENT SHEFFIELD,

did knowingly and intentionally combine, conspire, confederate, and agree with each other and with
others unknown to the Grand Jury, to possess with intent to distribute a controlled substance, in
violation of Title 21, United States Code, Sections 841(a)(1) and 846.

Pursuant to Title 21, United States Code, Section 841(b)(1)(A), it is further alleged that the
controlled substance, in fact, consisted of fifty grams or more of a mixture and substance containing
a detectable amount of cocaine base, commonly referred to as crack.

COUNT 2
On or about September 17, 2004, in Broward County, in the Southern District of Florida, the
defendants,
BRUCE HERMITT BELL,
a/k/a “Brian Elliott King,”
ANTHONY JEROME BELL,
a’k/a “Ant,”
a/k/a “Amp,”
a’k/a “Huckabuck,” and
CURTIS VINCENT SHEFFIELD,
did knowingly and intentionally possess with the intent to distribute a controlled substance, in
violation of Title 21, United States Code, Section 841(a)(1).

Pursuant to Title 21, United States Code, Section 841(b)(1)(A), it is further alleged that the
controlled substance, in fact, consisted of fifty grams or more of a mixture and substance containing
a detectable amount of cocaine base, commonly referred to as crack.

CRIMINAL FORFEITURE

1. The allegations of Counts 1 through 2 of this Indictment are re-alleged and by this

reference fully incorporated herein for the purpose of alleging forfeitures to the United States of
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America of certain property in which the defendants may have an interest, pursuant to the provisions
of Title 21, United States Code, Section 853.

2. Upon conviction of any of the violations alleged in Counts 1 through 2, BRUCE
HERMITT BELL, ANTHONY JEROME BELL and CURTIS VINCENT SHEFFIELD,
(collectively, the “defendants™) shall forfeit to the United States any property constituting or derived
from any proceeds which the defendants obtained, directly or indirectly, as the result of such
violations, and any property which the defendants used or intended to be used in any manner or part
to commit or to facilitate the commission of such violations.

All pursuant to Title 21, United States Code, Section 853.
A TRUE BILL

FOREPERSON

MARCOS BANIEL JIMENEZ
UNITED STATES ATTORNEY

'

/// " ‘-‘
( SCOTT H. BEHNKE
ASSISTANT UNITED STATES ATTORNEY
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Penalty Sheet(s) attached Rev. 1/14/04

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

PENALTY SHEET

Defendant's Name: BRUCE HERMITT BELL
Count #1:

Conspiracy to possess with intent to distribute 50 grams or more of crack cocaine: in violation of

21 U.S.C. §§846 and 841(a)(1).
*Max_Penalty: Mandatory minimum 10 years’ imprisonment:. Maximum Life imprisonment,
Mandatory minimum 5 years’ supervised release, $4.000,000 fine

Count #2:

Possession with the intent to distribute 50 grams or more of crack cocaine: in violation of 21. U.S.C.
§841(a)(1).

*Max_ Penalty: Mandatory Minimum 10 years’ imprisonment; Maximum Life imprisonment,
Mandatory minimum 5 years’ supervised release, $4,000,000 fine

Count:

*Max Ppnalfy'

Count:

*Max. Penalty:

*Refers only to possible term of incarceration, does notinclude possible fines, restitution, special

assessments, parole terms, or forfeitures that may be applicable.

REV. 12/12/96
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

PENALTY SHEET

Defendant's Name: ANTHONY JEROME BELL
Count #1:

Conspiracy to possess with intent to distribute 50 grams or more of crack cocaine; in violation of
21 U.S.C. §§846 and 841(a)(1).

*Max_Penalty: Mandatory minimum 10 years’ imprisonment; Maximum Life imprisonment,
Mandatory minimum 5 years’ supervised release, $4.000.000 fine

Count #2:

Possession with the intent to distribute 50 grams or more of crack cocaine; in violation of 21. U.S.C.
§841(a)(1).

*Max_Penalty: Mandatory Minimum 10 vyears’ imprisonment; Maximum Life imprisonment,
Mandatory minimum 5 years’ supervised release, $4.000,000 fine

Count:

*Max Ppnalty'

Count:

*Max. Penalty:

*Refers only to possible term of incarceration, does notinclude possible fines, restitution, special

assessments, parole terms, or forfeitures that may be applicable.

REV. 12/12/96
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

PENALTY SHEET

Defendant's Name: CURTIS VINCENT SHEFFIELD
Count #1:

Conspiracy to possess with intent to distribute 50 grams or more of crack cocaine; in violation of
21 U.S.C. §8§846 and 841(a)(1).

*Max_ Penalty. Mandatory minimum 10 years’ imprisonment; Maximum Life imprisonment,

Mandatory minimum 5 years’ supervised release, $4.000,000 fine

Count #2:

Possession with the intent to distribute 50 grams or more of crack cocaine: in violation of 21. U.S.C.
§841(a)(1).

*Max_ Penalty: Mandatory Minimum 10 vyears' imprisonment: Maximum Life imprisonment,
Mandatory minimum 5 years’ supervised release, $4.000.000 fine

Count:

*Max Ppnah‘y'

Count:

*Max. Penalty:

*Refers only to possibleterm of incarceration, does notinclude possible fines, restitution, special

assessments, parole terms, or forfeitures that may be applicable.

REV. 12/12/96
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SOUTHERN DISTRICT OF FLORIDA

UNITED STATES OF AMERICA CASE NO. —  04-60275-Cr-COHN(S)

VS.

CERTIFICATE OF TRIAL ATTORNEY*

BRUCE HERMITT BELL,
ANTHONY JEROME BELL, and
CURTIS VINCENT SHEFFIELD.

Defendants.
/ Superseding Case Information:
Court Division: (Select One) New Defendant(s) Yes X No
Number of New Defendants -1
— Miami —_ Key West Total number of counts —2
X FTL _— WPB __ FTP
| do hereby certify that:

1.

| have carefully considered the allegations of the indictment, the number of defendants, the number of
probable witnesses and the legal complexities of the Indictment/Information attached hereto.

2. I am aware that the information supplied on this statement will be relied upon by the Judges of this
Court in setting their calendars and scheduling criminal trials under the mandate of the Speedy Trial Act,
Title 28 U.S.C. Section 3161.

3. Interpreter: (Yes or No) No
List language and/or dialect

4, This case will take —34  days for the parties to try.

5. Please check appropriate category and type of offense listed below:
(Check only one) (Check only one)

| 0 to 5days —X Petty -

Il 6 to 10 days —— Minor -

i 11 to 20 days - Misdem. -

v 21 to 60 days —_ Felony X

\Y 61 days and over

6. Has this case been previously filed in this District Court? (Yes or No) NO

If yes:

Judge: Case No.

(Attach copy of dispositive order)

Has a complaint been filed in this matter? (Yes or No) Nao

If yes:

Magistrate Case No.

Related Miscellaneous numbers:

Defendant(s) in federal custody as of 10/14/04

Defendant(s) in state custody as of

Rule 20 from the District of

Is this a potential death penalty case? (Yes or No) NOQ___

7. Does this case originate from a matter pending in the U.S. Attorney's Office prior to
April 1, 20037 Yes —X__ No

8. Does this case originate from a matter pending in the U. S. Attorney's Office prior to
April 1, 19997 Yes __X_ No
If yes, was it pending in the Central Region? Yes No

9. Does this case originate from a matter pending in the Northern Region of the U.S. Attorney’s Office prior
to October 14, 20037 Yes X No

10. Does this case originate from a matter pending i i tion (Miami) prior to

May 18, 20037 Yes

Court Id. No. A550005






10
11
12
13
14
15
16

17

18

19
20
21
22
23
24

25

A

: FILEDDY [f AT D.C.
UNITED STATES DISTRICT COURT INtane
SOUTHERN DISTRICT OF FLORID
e RIDA | SEP 2 4/2005

CLARENCE MADDOX
CLERK U.S. DIST. CT.
S.0D. OF FLA., * FT. L/a\MJB.l

AN

APPE, L3 7“‘“‘
UNITED STATES OF AMERICA, '

CASE NUMBER [ 'SgP 377285
04-60275-CR-Cohn

SARENCE MADDOX
CLERK U S, S1sr. CT.
S0 OF FLA MIAM{

PLAINTIFF,

REC'D by JUJ 5,

1

ve.

THIS VOLUME:
PAGES 1-104

ANTHONY JEROME BELL,

DEFENDANT .,

TRANSCRIPT of SENTENCING HEARING.had before THE
HONORABLE JAMES I. COHN, in Fort Lauderdale, Broward County,

Florida, on Thursday, July 14, 2005, in the above-styled

matter.
APPEARANCES:
FOR THE GOVERNMENT: SCOTT BEHNKE,
Assistant U.S. Attorney
FOR THE DEFENDANT: ' TIMOTHY DAY,

Assistant Federal Defender
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resident there.

If you want me to substantiate that -- I proffered
that. 1If you want me to substantiate that through my
investigator, I can do that.

THE COURT: ’It's not necessary.

MR. DAY: OCkay. I don't have any rebuttal evidence,
Your Honor.

THE COURT: All right. I guess it's going to be
necessary for me to listen to the tape that was introduced by
the defense. How long is the tape?

MR. DAY: Judge, it's probably about fifteen or twenty
minutes I'd say.

THE COURT: Well, it's in evidence, so I‘ve got to
listen to it. So 1ét's take a break while I listen to it.

MR. BEHNKE: Judge, you have a tape player? If not, I
brought one.

THE COURT: Yes, I need one.

[Brief recess]

THE COURT: All right. The record will reflect that
Mr. Bell is present, represented by counsel.

Gentlemen, is there any additional argument?

MR. DAY: Judge, I would like to make an argument on
behalf of Mr. Bell. .

THE COURT: You may do sO.

MR, DAY: Judge, just lastly, the Court accepted my
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proffer from the investigator's records. Does that include the
information about the three-way calls and the collect calls
from the Broward County Jail?

THE COURT: Yes.

MR. DAY: Okay. Your Honor, on behalf of Anthonyc
what I'm asking for in this particular caée is a fair sentence.
And that is defined in 3553 (a) as a sentence that's sufficient
but not greater than that which is necessary to accomplish the
goals of 3553(a).

And I just wanted to touch on a few of them for just a
moment . The government is asking for a life sentence, Judge.

I don't believe that's a fair sentence,.and I don't think that
that's a sentence that's called for under 3553 (a) for a number
of different reasons.

First of all, Your Honor, I don't think it's fair if
you look at Anthony Bell's prior record. He has two carrying a
concealed firearms, and a high speed fleeing that he was
released from jail on. Those are the criminal offenses that he
has.

Now, that puts him as a career offender in the
Eleventh Circuit. He's not a career offender anywhere else,
Your Honor, in any other circuit. And unless I Was incorrect
in my research, there is no other circuit that sees a carrying
a concealed firearm as a crime of violence. But the Eleventh

Circuit does, and that's what we have to deal with.
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But I think that certainly the Court can look at that
and see that those are offenses which really are legal fiction
type offenses., I1f someone is convicted of other offenses, it's
very clear that that included violence in and of itself. These
do not. ©Now, do they have the potential for it?

' The Eleventh Circuit says yes, all the other circuits
that have ruled on the issue say no. And I believe, Judge,
that by looking at Anthony Beéell's criminal history and
associating that with a criminal history category six, or even
the five that he is without the career offender, that that is
not the type of background that we see here week in and week
out.

' You sentence people, Judge, weekly. I don't have
clients that are sentenced weekly, but it's pretty much
bi-weekly. And the criminal history categories that I see in
criminal history category six and five are severe. They amount
to much more than two carrying concealed firearms and a high
speed fleeing.

And I would ask the Court to consider that. And I
know, Judge, I know he has a pending case, and we've heard that
evidence here today. But that case is pending, Judge, and that
case 1is pending in Dade County. And there's going to be a
trial in that, and there's either going to be a conviction or
an acquittal.

Now, based on what I heard today, I think that
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certainly an acquittal is a possibility. Whether it's a
probability or a likelihood, I think that someone listening to
this particular testimony may say that Mr. O'Connor's not the
kind of witness that is going to be able to sustain the burden
of proof beyond a reasonable doubt.

But whatever, whatever the situation, Judge, that is
pending. And I think it is wrong to take that, to take a
pending case and to influence the sentencing in this particular
case. Particularly in light of the fact if we use that as a
factor, and then Mr. Bell is acquitted on that, where is that
in regards to fairness in sentencing, where does that really
put us.

THE COURT: Let me ask you this guestion --

MR. DAY: Yes, sir.

THE COURT: -- with respect to O'Connor's testimony.
Can the Court consider O'Connor's testimony under 3553 (a) (1),
which relates to the nature and circumstances of the offense;
and the history and characteristics of the defendant?

Is it proper for the Court to consider that, albeit
the government haé asked the Court to consider that evidence in
relation to an upward departure under the guidelines, should
the Court find that the guidelines are not three sixty to life?

MR. DAY: I don't think so, Judge.

THE COURT: You don't think I can?

MR. DAY: No, I don't. And the reason that I say that
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is really based on the Sheppard case, the rationale that flows
from the Sheppard case, and that is what the Court can consider
as reliable evidence.

And the things that the Sheppard Court says, this is
what's competent, this is what competent evidence is, is those
things that an individual is charged with, pled to, agreed to,
or convicted of. We don't have any of those. Now, I have to
obviously state to the Court that that is specifically stated
with regard to previous convictions.

But I believe that that analysis and that ratiocnale
applies here, as well. Especially, Judge, because of the light
that this particular conduct may end up in an acquittal. I
mean, where are we in that particular case? Now we've used
something which resulted in an acquittal, and we've used that
to influence a defendant in this particular case.

Now, had he been charged with it,' Judge, then I
believe that potentially the government's motion might be well
taken. But as I indicated to the Court previously, it's very
clear when you read those provisions that counsel cited in his
pleading, it is the commission of the offense, did the
commission of the offense result in bodily injury.l It did not.

The commission of the offenses here, Your Honor, were
a congpilracy to possess with intent to distribute cécaine, and
possession with intent to distribute cocaine. Now, 1f the

government wanted to charge that and put that before a jury and
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prove it, then certainly this Court would be in the position to
be able to accept that and to use that.

But I just think it's unfair under 3553(a) to consider
that type of evidence. Continuing on, Your Honor, I don't
think that the government's request for a life seﬁtence is fair
in light of the amount, in light of the amount of cocaine that
we have in this particular case.

We get to 1.5 kilos or greater, and we get to a base
offense level of thirty-eight by employing the hundred to one
crack to powder ratio. And I'm not going to go into that in
great detail, but as my pleadings clearly lay out, none other
than the Sentencing Commission themselves say that that
particular hundred to one crack ratio has a disproportionate
effect on African-Americans, as does the career ofﬁender
provigion itself.

They have petitioned congress to reduce that, to make
it one on one, and we're not -- |

THE COURT: That's all contained in your writeen
submigsion, which the Court did review, |

MR. DAY: That's correct. I'm giving a little bit of
a summary here, and I'll wrap up. I;ll wrap up.

The point that I wanted to make in addition to that is

;
that you did limit the amount, as I understand it from Curtis
Sheffield's lawyer, you did limit the amount of crack cocaine

that Curtis Sheffield was responsible for. You limited that,
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and correct me if I'm wrong, but you limited it toc the crack
that came from the two houses on September the 17th.

Mr. Schuster indicated to me that he made an objection
under 1(b)1.8, and that is that that information only came to
the knowledge of the government through debriefing, and so
therefore that should not be held against him. Now, I wasn't
here, so I'll defer, but Mr.chhuster said that you only held
Curtis Sheffield responsible for that that came out of the two
houses.

That, Your Honor, is barely over fifty grams. &and if
that was in fact the case -- and you're looking as if you're
not sﬁre that that was the case. Anyhow, I'll continue. And I
could be wrong, but that's what -- I know that's what
Mr. Schuster’told me. What actually happened, Your Honor,
maybe Mr. Behnke can speak to that. He was there.

I think that it would be -- if in fact that is the
case, it would be wrong to hold Mr. Anthony Bell responsible
for 1.5 kilos of cocaine, while allowing Mr. Sheffield to Se
responsible for only fifty -- I think it's in the fifties that
came from those two houses on September the 17th.

And speaking of Mr. Sheffield, Your Honor, he got a
thirty month sentence. Now, I understand, Judge, he pled
guilty. I understand that he cooperated and got a reduction,
and he should.

THE COURT: He testified for, what, two and-a-half,
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three days, I believe.

MR. DAY: That's correct. Yes, he did, Your Honor.\
And he should get a reduction. He got thirty months, and he
has the same role.and the same amouht, according to the PSI, as
Mr. Anthony Bell.

So I understood he pled, I understood he got a
reduction for cooperating, but now we are talking about a great
disparity. We're talking thirty months as opposed to thirty
years to life, okay, which will probably -- Anthony is
twenty-three, that's probably fifty years or more. That is a
grossly disproportionate sentence.

I understand there's going to be some
disproportionality there because of the acceptance of
responsibility reduction and the cooperation. But these are
individuals, Your Honor, that have the same role and the same
amount. And taking it a step further, I do know that last week
Bruce Bell receive% a life sentence.

He, as I understand it in the PSI, is identified as
the kingpin with the supervisor of five individuals or more, or
whether it's four individuals or wherever it was. But he, Your
Honor, received a life sentence.

So we'd be in a situation where what the government is
asking for with regard to Anthony Bell, is the same amount as
an individual whose been identified, and I think the testimony

supported that, an individual who is the kingpin of this
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particular operation. That's not fair. While at the same
time, giving the person that had the gsame role and the game
amount, a thirty month sentence.

I'm not quarreling with that sentence, Judge,
Mr. Sheffield's, not at all. But that sentence and Bruce
Bell's sentence and Anthony Bell's sentence, all three of those
I think need to be looked at to make sure that we don't have an
inappropriate disproportionality there. 3553 (a) (6) says as
much.

It says that the Court should fashion a sentence, in
(a) (6}, to include or shall consider.the need to avoid
unwarranted sentencing disparities among defendants with
similar records who have been found guilty of similar conduct.
And as I said in my petition, Mr. Bell's, Anthony Bell's prior
record is not a whole lot different than Mr. Curtis Sheffield.

Your Honor, I don't believe that a life sentence is
fair in this particular case when you give.somebody that -- and
as far as Bruce Bell's concérned, Judgef I understand that was
a mandatory sentence. The Court had no discretion but to give
any sentence other than that, as I understand it, because he
had the enhancing drug priors and the Court could do nothing.

The Court really wasn't conducting a 3553 analysis.
But we are, Judge, and obviously we're doing that in spite of
the objections I've made previously. But I'm just kind of

moving on to the 3553 analysis. And I think, Judge, that when

—
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you give someone a life sentence, I mean that's the end of the
road.

| You're basically saying we're done with you, it's
over, we throw you on the trash heap, you're done, you will:
come out of prison in a coffin. I don't believe that based on
the different sentences that we have in this particular case,
the way that we got the amount, the hundred to one crack ratio,
the career offender, all those disparities that I talked about,
Your Honor, I don't believe that a life sentence is fair.

And finally, Judge, Anthony Bell is a twenty-th?ee
year old man. He, as the Court knows from the PSI and some of
the testimony at trial, he goes to a foster home at age five
because his mother's a crack addict and later develops AIDS.

He never has a mother. He meets his father when he's
seventeen. He never has supervisgion.

He grows up in impoverished conditions, essentially
living in the street where there's a grandmother that's trying
to do what she can do. And I don't think that the sum total of
his life, the history and characteristics of this defendant, in
conjunction with the things that I've offered to the Court, I
don't believe, Judge, that they warrant and support a life
sentence.

I'd ask the Court to give a sentence that's less than
that, that's less than the guidelines, consistent with the

arguments that I've made.
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THE COURT: Let me address the objections that have
been raised, and then after I do that, then I will give
Mr. Bell an opportunity to be heard.

First of all, with respect to the Blakely objections
and the ex post facto violation objection, the Court finds that
the retroactive application of Booker, as being advisory rathér
than mandatory, does not violate the ex post facto princiéle of
fair warning encompassed in the due process clause. So the
defendant's objection in the regard will be overruled.

With respect to the career offender qualification, the
Court finds that the defendant qualifies as a career offender
under Section 4{(b)l.1l(a), as he was previously convicted of
carrying a concealed firearm on two separate occasions, and
aggravated fleeing and eluding high speed chase, or high speed
eluding.

The defendant contests the carrying a éoncealed
firearm as not being a crime of violence, albeit the defendant
does concede that the Eleventh Circuit case of United States

versus Gilbert, 138 F.3d 1371, is in point, and the Court is

| thus bound by that holding in Gilbert.

Which says that carrying a concealed weapon in
viclation of Florida law is a, quote, crime of violence, closed
guote, under United States Sentencing Guidelines Section
4(b)1.2(1). A@d in that case, Gilbert was sentenced as a

career offender.. So that objection will be respectfully
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overruled.

Now, with respect to the objections as to the two
level enhancements for dangerous weapon, and the two level
enhancement for obstruction of justice, and the objection to

the base offense level predicated on an amount of cocaine base

which was not found by the jury.

The Court would first note that with respect to
paragraph forty-four of the presentence investigative report
relating to the telephone conversation of April l9th, the Court
is not going to consider that paragraph, as the Court finds
that the evidence is somewhat lacking.

Nevertheless, the Court finds that with respect to-
each of the aforementioned enhancements, that there was
sufficient testimony presented at trial to prove each of those
enhancements. So the objections as to those enhancements will
be overruled.

In addition, the Court has considered the request for
a downward departure based on racial disparity, sentencing
disparity with respect to the co-defendant Sheffield, and the
over representation of criminal history.

The Court has also considered this request in light of
the factors set forth in 18, United States Code, Section 3553,
Although a departure would be authorized under the law both
pre-Booker and post Booker, the Court finds that a departure is

not warranted under the facts and circumstances of this
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particular case.

Having made these rulings on the defendant's
objections, the Court finds that the total offense level is
férty~two; the criminal history category is six; the advisory
guideline range is three hundred and sixty months to life;
probation is not authorized.

The supervised release is five years; the fine range
is twenty-five thousand dollars to eight million dollars;
restitution is not applicable; and the special assessment is
one hundred dcllars as to each count, making a total of two
hundred dollars.

Mr. Bell, I'll be glad to hear from you, sir.

MR. DAY: Judge, Mr. Bell chooses not to . .speak.

THE COURT: The Court has considered the statements cf
all parties, the presentence investigative report which
contains the advisory guidelines, as well as those factors seﬁ
forth in 18, United States Code, Section 3553 (a) (1) through
(7).

Based on the defendant's extensive criminal history
and the seriousness of the instant offense, a sentence will be
imposed within the advisory guideline range.

Furthermore, it is the finding of this Court that the
defendant is not able to pay a fine; and accordingly, no fine
shall be imposed.

Pursuant to the Sentencing Reform Act of 1984, it is
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the judgment of this Court that the Defendant Anthony Jerome
Bell is hereby committed to the custody of the Bureau of
Prisons to be imprisoned for a term of three hundred and sixty
months.

This term consists of three hundred and sixty months
as to each of Counts 1 and 2, to be served concurrently with
each other.

Upon release from imprisonment, the defendant shall be
placed on supervised release for a term of’five years. This
term consists of five years as to each of Counts 1 and 2, both
terms to be run concurrently with each other.

Within seventy-two hours of release from custody, the
defendant shall report in person to the Probation Office in the
district to which he is released.

While on supervised release, the defendant shall not
commit any federal, state, or local crimes; shall be prohibited
from possessing a firearm or other dangerous devices; and shall
not possess a controlled substance.

In addition, the defendant shall comply with the
standard conditions of supervised release that have been
adopted by this Court, and with the following special
conditions:

The defendant shall submit to a search of his person
or property conducted in a reasonable manner and at a

reasonable time by the U.S. Probation Officer.
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The defendant shall provide complete access to
financial information, including disclosure of all business and
personal finances to the U.S. Probation Officer.

The.defendant shall par;icipate in an approved
treatment program for drug and/or alcochol abuse as directed by
the U.S. Probation Officer, and abide by all supplemental
conditions of treatment.

Participation may include inpatient and/or outpatient
treatment if deemed necessary. The defendant will contribute
to the cost of services rendered, that is CO—paymeﬁt, in an
amount to be determined by the U.S. Probation Officer based on
his ability to pay or the availability of third party payment.

It is further ordered that the defendant shall pay
immediately to the United States a special assessment of one
hundred dollars as to each of Counts 1 and 2, for a total of
two hundred dollars.

Total sentence imposed is three hundred and sixty
months imprisonment; five years supervised release; and a two
hundred dollar special assessment.

The defendant's right, title, and interest to the

‘property identified in the preliminary order of forfeiture,

which has been entered by this Court and is incorporated by
reference herein, is hereby forfeited.

Now that sentence has been imposed, does the defendant

or his counsel object to the Court's finding of fact or to the
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manner in which sentence was pronounced?

MR. DAY: Yes, Judge. I want to re-make the arguments
that I have made both in writing and also orally. The Fifth
Amendment argument and the Sixth Amendment argument regarding
the enhancements needed to be pled in the indictment and proven
to the jury beyond a reasonable doubt;

And those enhancements include the career offender and
the amount of the cocaine, the criminal history, and the
firearm enhancement.

Also, Your Honor, the due process ex post facto clause
argument that I made to the Court, and the denial of the
downward departure. And I would re-make those arguments again,
Your Honor, at this time for preservation of the record.

THE COURT: So noted.

Pursuant to Rule 32 of the Rules of Criminal’
Procedure, Mr. Bell, you have the right to aépeal the
conviction and sentence imposed. Any notice of appeal must be
filed within ten days after entry of judgment.

If you're unable to pay for the cost of an appeal, you
may apply for leave to appeal informa pauperis.

Gentlemen, is there anything further?

MR. DAY: Nothing, Judge.

THE COURT: All right. This Court will stand in
recess.

[Hearing concluded]
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UNITED STATES OF AMERICA

V.

United States District Court

Southern District of Florida
FT. LAUDERDALE DIVISION

JUDGMENT IN A CRIMINAL CASE

Case Number: 0:04CR60275-COHN

ANTHONY JEROME BELL

a’k/a “Ant”
a/k/a “Amp”

USM Number: 64087-004

Counsel For Defendant: TIMOTHY DAY
Counsel For The United States: SCOTT BEHNKE
Court Reporter: Anita Larocca

The defendant was found guilty on Counts I & II of the Superseding Indictment.
The defendant is adjudicated guilty of the following offense(s):

TITLE/SECTION
NUMBER

21 US.C. 846

21 U.S.C. 841(a)(1)

NATURE OF

OFFENSE OFFENSE ENDED COUNT

Conspiracy to possess 10-13-2004 I
with intent to distribute
50 grams or more of

crack cocaine

Possession with intent to 9-17-2004 II
distribute 50 grams or

more of crack cocaine

The defendant is sentenced as provided in the following pages of this judgment. The sentence is imposed pursuant to
the Sentencing Reform Act of 1984,

It is ordered that the defendant must notify the United States attorney for this district within 30 days of any change of
name, residence, or mailing address until all fines, restitution, costs and special assessments imposed by this judgment
are fully paid. Ifordered to pay restitution, the defendant must notify the court and United States attorney of any material
changes in economic circumstances.

-

FILEDDy _____ D.

JuL 14 200

CLARENCE MADDOX
CLERK U.S. DIST. CT.
S.D., OF FLA. FT. LAUD
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DEFENDANT: ANTHONY JEROME BELL
CASE NUMBER: 0:04CR60275-COHN

IMPRISONMENT

The defendant is hereby committed to the custody of the United States Bureau of Prisons to be imprisoned for
a term of 360 MONTHS AS TO COUNTS 1 & II TO RUN CONCURRENTLY WITH EACH OTHER.

The defendant is remanded to the custody of the United States Marshal.

RETURN
[ have executed this judgment as follows:
Defendant delivered on to
at . with a certified copy of this judgment.
UNITED STATES MARSHAL
By:

Deputy U.S. Marshal
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DEFENDANT: ANTHONY JEROME BELL
CASE NUMBER: 0:04CR60275-COHN

SUPERVISED RELEASE

Upon release from imprisonment, the defendant shall be on supervised release foratermof 5 YEARS AS TO COUNTS
[ & IT TO RUN CONCURRENTLY WITH EACH OTHER.

The defendant shall report to the probation office in the district to which the defendant is released within 72
hours of release from custody of the Bureau of Prisons.

The defendani shali not commit another federal, state or local crime.
The defendant shall not unlawfully possess a controlled substance. The defendant shall refrain from any unlawful use
of a controlled substance. The defendant shall submit to one drug test within 15 days of release from imprisonment and
at least two periodic drug tests thereafter, as determined by the court.

The defendant shall not possess a firearm, destructive device, or any other dangerous weapon.

[f this judgment imposes a fine or a restitution obligation, it is a condition of supervised release that the

defendant pay in accordance with the Schedule of Payments sheet of this judgment.

The defendant must comply with the standard conditions that have been adopted by this court as well as any
additional conditions on the attached page.

STANDARD CONDITIONS OF SUPERVISION

1. the defendant shall not leave the judicial district without the permission of the court or probation officer,;

2. the defendant shall report to the probation officer as directed by the court or probation officer and shall submit a truthful
and complete written report within the first five days of each month;

3. the defendant shall answer truthfully all inquiries by the probation officer and follow the instructions of the probation
officer;

4. the defendant shall support his or her dependents and meet other family responsibilities;

5. the defendant shall work regularly at a lawful occupation unless excused by the probation officer for schooling, training,
or other acceptable reasons;

6. the defendant shall notify the probation officer at least ten (10) days prior to any change in residence or employment;

7. the defendant shall refrain from the excessive use of alcohol and shall not purchase, possess, use, distribute, or administer
any controlled substance or any paraphernalia related to any controlled substances, except as prescribed by a physician;

8. the defendant shall not frequent places where controlled substances are illegally sold, used, distributed, or administered,

9. the defendant shall not associate with any persons engaged in criminal activity, and shall not associate with any person
convicted of a felony unless granted permission to do so by the probation officer;

10. the defendant shall permit a probation officer to visit him or her at any time at home or elsewhere and shall permit

confiscation of any contraband observed in plain view by the probation officer;
1. the defendant shall notify the probation officer within seventy-twe (72) hours of being arrested or questioned by a law
enforcement officer;

12. the defendant shall not enter into any agreement to act as an informer or a special agent of a law enforcement agency
without the permission of the court;
13. as directed by the probation officer, the defendant shall notify third parties of risks that may be occasioned by the

defendant’s criminal record or personal history or characteristics, and shall permit the probation officer to make such
notifications and to confirm the defendant’s compliance with such notification requirement.
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DEFENDANT: ANTHONY JEROME BELL
CASE NUMBER: 0:04CR60275-COHN

SPECIAL CONDITIONS OF SUPERVISION

The defendant shall also comply with the following additional conditions of supervised release:

The defendant shall participate in an approved treatment program for drug and/or alcohol abuse as directed by
the U.S. Probation Office, and abide by all supplemental conditions of treatment. Participation may include
inpatient/outpatient treatment, if deemed necessary. The defendant will contribute to the costs of services rendered (co-
payment) in an amount determined by the U.S. Probation Officer, based on ability to pay, or availability of third party

payment.

The defendant shall provide complete access to financial information, including disclosure of all business and
personal finances, to the U.S. Probation Officer.

The defendant shall maintain full-time, legitimate employment and not be unemployed for a term of more than
30 days, unless excused by the U.S. Probation Officer. Further, the defendant shall provide documentation, including
but not limited to, pay stubs, contractual agreements, W-2 Wage and Earnings Statements, and any other documents
requested by the U.S. Probation Office.

The defendant shall submit to a search of his person or property conducted in a reasonable manner and at a
reasonable time by the U.S. Probation Officer.
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DEFENDANT: ANTHONY JEROME BELL
CASE NUMBER: 0:04CR60275-COHN

CRIMINAL MONETARY PENALTIES

The defendant must pay the total criminal monetary penalties under the Schedule of Payments.

Total Assessment Total Fine Total Restitution

$200.00 $ 3

*Findings for the total amount of losses are required under Chapters 109A, 110, 110A, and 113A of Title 18, United States Code, for offenses
committed on or after September 13, 1994, but before April 23, 1996.



Case 0:04-cr-60275-JIC Document 170 Entered on FLSD Docket 07/15/2005 Page 6 of 6

USDC FLSD 245B {Rev. 12/03) - Judgment in a Criminal Case Page 6 of &

DEFENDANT: ANTHONY JEROME BELL
CASE NUMBER: 0:04CR60275-COHN

SCHEDULE OF PAYMENTS

Having assessed the defendant’s ability to pay, payment of the total criminal monetary penalties are due as follows:

A. Lump sum payment of $200.00 due immediately.

Unless the court has expressly ordered otherwise, if this judgment imposes imprisonment, payment of criminal monetary
penalties is due during imprisonment. All criminal monetary penalties, except those payments made through the Federal
Bureau of Prisons’ Inmate Financial Responsibility Program, are made to the clerk of the court.

The defendant shall receive credit for all payments previously made toward any criminal monetary penalties imposed.
The assessment/fine/restitution is payable to the U.S. COURTS and is to be addressed to:

U.S. CLERK’S OFFICE

ATTN: FINANCIAL SECTION

301 N. MIAMI1 AVENUE, ROOM 150
MIAMI, FLORIDA 33128

The assessment/fine/restitution is payable immediately. The U.S. Bureau of Prisons, U.S. Probation Office and
the U.S. Attorney’s Office are responsible for the enforcement of this order.

The defendant shall forfeit the defendant’s interest in the following property to the United States:

The following property is forfeitable, the sum of $2,884.00, representing a money judgment for the value of the
property involved in the offense and/or as property traceable to such property, as the result of the defendants’
commission of the offense charged in Count 1 and Count 2 of the Superseding Indictment, for which the
defendants are jointly and severally liable.

The defendant’s right, title and interest to the property identified in the preliminary order of forfeiture, which
has been entered by the Court and is incorporated by reference herein, is hereby forfeited.

Payments shall be applied in the following order: (1) assessment, {2) restitution principal, (3) restitution interest, (4) fine
principal, (5) community restitution, (6) fine interest (7) penalties, and (8) costs, including cost of prosecution and court
costs.
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

CASE NO. 04-60275-CR-COHN

UNITED STATES OF AMERICA,
Plaintiff,

VS.

ANTHONY BELL,

Defendant.

MOTION FOR REDUCTION OF SENTENCE PURSUANT TO 18 U.S.C. § 3582 and
AMENDMENT 782 OF THE UNITED STATES SENTENCING GUIDELINES AND
MEMORANDUM IN SUPPORT OF DEFENDANT’S MOTION FOR REDUCTION OF
SENTENCE PURSUANT TO 18 U.S.C. 3582

The defendant, Anthony Bell, through counsel, respectfully requests that the Court reduce
his sentence pursuant to 18 U.S.C. § 3582 and Amendment 782 of the United States Sentencing
Guidelines, and in support thereof states:

1. On July 15, 2005, this Court sentenced Mr. Bell to a total of 360 months
imprisonment after he was convicted by a jury of two counts of conspiracy to possess with intent to
distribute 50 grams or more of crack cocaine in violation of 21 U.S.C. 846 and possession with intent
to distribute 50 grams or more of crack cocaine in violation of 21 U.S.C. 841 (a)(1). The sentence

consisted of 360 months imprisonment as to Counts [ and II to run concurrently with each other (DE-

170). On May 29, 2015 Mr. Bell filed Defendant’s Motion for Determination of Eligibility with the
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Court (DE-326) requesting a determination of his eligibility for a reduction pursuant to Amendment
782 and also for a determination of the appointment of counsel. The Court appointed the Office of
the Federal Defender with respect to Bell’s motion (DE-327). Counsel has determined that in fact
a motion should be filed and presents the following.

2. At the original sentencing, the Court determined that the base offense level for Mr.
Bell was a level 38 due to a finding that the offense involved more than 1.5 kilograms of crack
cocaine. (DE-203:100). The Court did not make more specific findings thus 1.5 kilos of crack
cocaine is the amount for use in determining Bell’s eligibility for relief pursuant to 18 U.S.C. 3582
(c)(2). See United States v. Hamilton, 715 F.3d 328, 340 (11™ Cir. 2013). Additionally, the Court
found two enhancements applicable-two levels for obstruction of justice and two levels because a
dangerous weapon was possessed for a total offense level of 42 (DE-203:100). The Court
determined that Mr. Bell was a career offender and even though his actual criminal history category
was V (PSI at paragraph 69), the Court utilized the career offender criminal history VI for an
advisory sentencing range of 360 months to life imprisonment (DE-203:100).

3. On April 20, 2014, the United Sentencing Commission submitted to Congress an
amendment to the federal sentencing guidelines that revises the guideline applicable to drug
trafficking offenses by changing how the base offense levels in the drug quantity tables are set.
United States Sentencing Commission, Guidelines Manual, § 2D1.1. (Nov. 2014); id. app. C supp.
amend. 782. Specifically, Amendment 782 reduces by two levels the offense levels assigned to the
quantities that trigger the statutory mandatory minimum penalties in USSG § 2D1.1. Id. Therefore,
effective November 1, 2014, the United States Sentencing Commission amended the base offense

level under USSG § 2D1.1, such that a base offense level for drug offense involving more than 1.5
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kilos of crack cocaine is now level 32. This guideline also includes the reduction pursuant to the
Fair Sentencing Act. With the two level enhancement for the firearm and the two level enhancement
for obstruction of justice Mr. Bell’s adjusted offense level would be a 36 and with a non career
offender criminal history category V, the advisory sentencing range would be 292 to 365 months.
As a career offender he would be a level 37, criminal history category VI for a sentence of 360
months to life (See PSI at paragraph 56).

4, Mr. Bell was classified as a career offender based, in part, on a conviction for a
“crime of violence” which was carrying a concealed firearm (which counsel objected to—however
United States v. Gilbert, 138 F.3d 1371 (11" Cir. 1998) was the controlling law of the Circuit at that
time). However, since Mr. Bell’s adjusted guideline range was higher than the career offender range,
the Court sentenced Mr. Bell using the adjusted guideline range (DE-203:100-101). Thereafter,
carrying a concealed firearm was declared not to be a crime of violence for career offender pursuant
to United States v. Archer, 531 F.3d 1347 (11™ Cir. 2008). Subsequent to the ruling in Archer,
counsel contacted Mr. Bell and notified him of the decision but also advised that under current law
a motion pursuant to 28 U.S.C. 2255 would not be successful because his non career offender
sentencing guideline range (which was utilized by the Court) was higher than the range designated
by the career offender provision. Nonetheless, Mr. Bell filed a pro se petition pursuant to 28 U.S.C.
2255 arguing, among other things, that he was improperly designated as a career offender (DE-1,7
of civil case number 08-61645). The Court referred the petition to United States Magistrate Judge
White who denied the petition (DE-18 of civil case number 08-61645). Thereafter, the Court adopted
Magistrate White’s Report and Recommendation and denied Mr. Bell’s motion (DE-322 ). The end

result of all of this is that while Mr. Bell can still technically be considered a career offender, in
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fairness he should not be. Once the carrying a concealed firearm is eliminated from consideration,
Bell does not qualify as a career offender. The PSI cited three convictions supporting the career
offender designation—two carrying a concealed firearm convictions and one for aggravated fleeing-
eluding/high speed fleeing and aggravated assault on a police officer (PSI at paragraph 56). Thus,
Mr. Bell would only have one potentially qualifying conviction and would not be properly classified
as a career offender. Mr. Bell requests that the Court consider this and in fairness reduce his sentence
utilizing Amendment 782. As stated, the non career offender adjusted offense level with the
application of Amendment 782 would be a level 36 and a criminal history of V for a range of 292
to 365 months. Mr. Bell requests that the Court reduce his sentence to 292 months. Mr. Bell would
ask the Court not to ignore the legal realities of the fact that he is not properly a career offender and
thus 18 U.S.C. 3582 (c) can be utilized to lower Mr. Bell’s sentence in that Amendment 782 does
reduce the adjusted offense level applicable to Bell distinguishing his case from United States v.
Moore, 541 F.3d 1323 (11™ Cir. 2008).

5. It is noteworthy, that after proposing Amendment 782, the Sentencing Commission
held further hearings on the equitable issues involved in the application of the amended guideline
ranges and concluded, on July 18, 2014, that this guideline amendment is so significant that it must
be given retroactive effect under the Congressional authorization of 18 U.S.C. § 3582(c). Thus,
USSG. § 1B1.10 also was amended by the Sentencing Commission to expressly make Amendment
782 retroactively applicable to previously-sentenced defendants. Thus, Mr. Bell requests that the
benefits afforded through Amendment 782 be applied to him.

8. Assistant United States Attorney Scott Behnkke was contacted regrading this

motion and he states that he defers taking a position on it until he has had an opportunity to review
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the motion.
WHEREFORE, the defendant, Anthony Bell, respectfully requests pursuant to 18 U.S.C. §
3582 and Amendment 782 ofthe United States Sentencing Guidelines, that his sentenced be reduced

to a sentence of 292 months on Counts [ and II.

Respectfully submitted,

MICHAEL CARUSO
FEDERAL PUBLIC DEFENDER

By:_ s/Timothy M. Day
Timothy M. Day
Assistant Federal Public Defender
Florida Bar No. 360325
1 E. Broward Boulevard
Suite 1100
Fort Lauderdale, Florida 33301
(954) 356-7436
(954) 356-7556 (fax)
Timothy Day@fd.org
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CERTIFICATE OF SERVICE
IHEREBY certify that on September 18™,2015 Ielectronically filed the foregoing document
with the Clerk of the Court using CM/ECF. I also certify that the foregoing document is being
served this day on all counsel of record or pro se parties identified on the attached Service List in
the manner specified, either via transmission of Notices of Electronic Filing generated by CM/ECF
or in some other authorized manner for those counsel or parties who are not authorized to receive

electronically Notices of Electronic Filing.

By:__s/ Timothy M. Day, AFPD
Timothy M. Day
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SERVICE LIST
UNITED STATES v. ANTHONY BELL
CASE NO. 04-60275-CR-COHN

United States District Court, Southern District of Florida

Timothy M. Day, Esquire
Timothy Day@fd.org

Federal Public Defender’s Office
1 E. Broward Blvd.

Suite 1100

Fort Lauderdale, Florida 33301
Telephone: (954) 356-7436
Facsimile: (954) 356-7556
Attorney for Defendant

Service via CM/ECF]

Scott Behnke

United States Attorney's Office
500 E Broward Boulevard

7th Floor

Fort Lauderdale, FL. 33301-3002
954-356-7392

Fax: 356-6964

Email: scott.behnke@usdoj.gov
[Service via CM/ECF]
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA
CASE NO. 04-60275-CR-COHN-SELTZER

UNITED STATES OF AMERICA,
Plaintiff,
VS,
ANTHONY BELL,
Defendant.
/

ORDER DENYING SENTENCE REDUCTION
PURSUANT TO AMENDMENT 782

THIS CAUSE is before the Court upon Defendant Anthony Bell’s Motion for Reduction
of Sentence Pursuant to 18 U.S.C. § 3582 and Amendment 782 of the United States Sentencing
Guidelines [DE 328]. The Court has considered the motion, the Government’s response [DE
330], and is otherwise advised in the premises.'

Mr. Bell was convicted by a jury of conspiracy to possess with intent to distribute 50
grams or more of crack cocaine and possession with intent to distribute 50 grams or more of
crack cocaine and was sentenced on July 14, 2005 to concurrent 360 month terms of
imprisonment. His base offense level was 38 and the Court found two enhancements applicable -
two levels for obstruction of justice and two levels for dangerous weapon - for a total offense
level of 42. The Defendant was found to qualify as a career offender, however since the offense
level for career offender was 37, the greater offense level of 42 was used together with the
required criminal history of VI. Had the lower offense level of 37 been used with the criminal

history category of VI, Mr. Bell’s guideline range would still have been 360 months to life.

! No reply was filed within the time limitations set by Local Rule 7.1 (c).



- Case 0:04-cr-60275-JIC Document 331 Entered on FLSD Docket 11/05/2015 Page 2 of 2

In the instant motion, Mr. Bell seeks a sentence reduction pursuant to 18 U.S.C. § 3582
and Amendment 782 based in part on a reconsideration of his career offender status. He alleges
that the predicate offense of felon in possession of a firearm no longer qualifies as a crime of
violence. Therefore, Mr. Bell maintains his total offense level should be 36 with a criminal
history category of V yielding a guideline range of 292 to 365 months imprisonment.

Career offenders do not qualify for a sentence reduction as a result of a retroactive

amendment to the drug guideline. See United States v. Moore, 541 F.3d 1323 (11" Cir. 2008).

The Court may not now reconsider Mr. Bell’s career offender status, nor adjust his sentence on
that basis. This Court does not have jurisdiction to consider extraneous resentencing issues. Mr.
Bell must instead bring such a collateral attack on his sentence under 18 U.S.C. § 2255. See

United States v. Bravo, 203 F. 3d 778, 782 (11" Cir. 2000).

Since Mr. Bell can not relitigate whether he was properly designated as a career offender,
his status as a career offender bars relief under 18 U.S.C. § 3582 and Amendment 782.
Accordingly, it is thereupon

ORDERED AND ADJUDGED that Defendant Anthony Bell’s Motion for Reduction of
Sentence Pursuant to 18 U.S.C. § 3582 and Amendment 782 of the United States Sentencing

Guidelines is hereby DENIED.

DONE AND ORDERED at Fort Lauderdale, Floridg/this 4™ day of Novegber 2015.

JAMES § COHN
UNITEL) STATES DISTRICT JUD
cc: Scott Behnke, AUSA
Timothy Day, AFPD
U.S. Marshals
Bureau of Prisons
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

CASE NO. 04-60275-CR-COHN

UNITED STATES OF AMERICA,

Plaintiff,

V.

ANTHONY BELL,
Defendant.

/

MOTION FOR SENTENCE CORRECTION PURSUANT TO THE FIRST
STEP ACT OF 2018

Anthony Bell, through undersigned counsel, hereby files this Motion for
Sentence Correction Pursuant to the First Step Act of 2018.

On February 27, 2019, Mr. Bell filed a pro se Motion for Reduction of
Sentence Pursuant to the First Step Act of 2018 (DE 339). Undersigned counsel
represented Mr. Bell at the trial in this matter and the Office of the Federal
Defender represented Bell on his appeal. Counsel now files this Motion for
Sentence Reduction Pursuant to the First Step Act because Anthony Bell qualifies
for a reduction under the Act.

FACTUAL AND PROCEDURAL BACKGROUND

The superseding indictment against Mr. Bell charged two counts: (1) Count
One for knowingly and intentionally conspiring to possess with intent to distribute
a controlled substance, in violation of 21 U.S.C. § 841(a)(1), and it was further

alleged that the substance was fifty grams or more of a mixture and a substance
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containing a detectable amount of cocaine base commonly referred to as crack, in
violation of 21 U.S.C. 841(b)(1)(A), (2) Count Two for knowingly and intentionally
possessing with intent to distribute a controlled substance in violation of 21 U.S.C.
§ 841(a)(1) and it was further alleged that the controlled substance was fifty grams
or more of a mixture and a substance containing a detectable amount of cocaine
base commonly referred to as crack, in violation of 21 U.S.C. § 841(b)(1)(A)(DE 64).
Counts one and two alleged fifty or more grams of crack cocaine which triggered the
then-applicable ten-year statutory mandatory minimum and life maximum under
21 U.S.C. § 841(b)(1)(A).

On April 11, 2005, Mr. Bell was convicted by a jury of both counts in the
indictment which again called for a ten year mandatory minimum and a life
1mprisonment statutory maximum (DE 144). The Presentence Investigation Report
agreed and found that the applicable statutory mandatory minimum was ten years
imprisonment and the statutory maximum was life imprisonment. See PSI at
paragraph 99. The PSI also found Mr. Bell to be a career offender based on two
convictions for carrying a concealed firearm, and one conviction for aggravated
fleeing and eluding/high speed fleeing. PSI at paragraph 56. In addition, as a
result of the life statutory maximum, the PSI concluded that the career offender
provision called for a base offense level of 37 and a criminal history category of VI.
See PSI at paragraph 56. Without the career offender finding, the adjusted offense
level was 42 as that level was higher than the career offender level of 37. The level

42 was calculated by finding that the base offense level was 38, which was
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calculated based on the PSI concluding that the offense involved 1.5 kilograms or
more or crack cocaine (PSI at paragraph 50). Thereafter, two levels were added
because a dangerous weapon was possessed and two levels were added for
obstruction of justice (PSI at paragraphs 51 and 54). Mr. Bell’s criminal history was
calculated to be a category V (PSI at 69). However, pursuant to 4B1.1 the criminal
history category was raised from V to VI (PSI at paragraphs 56, 69 and 70). As a
result, the sentencing guideline range was 360 months to life. PSI at paragraph
100. On July 15, 2005, the Court imposed a low end sentence of 360 months as to
Counts one and two to run concurrently with each other. (DE 170).

On September 18, 2015, after an unsuccessful appeal, Mr. Bell, through
counsel, filed a Motion for Reduction of Sentence Pursuant to 18 U.S.C. § 3582 and
Amendment 782 contending that the provisions of the Fair Sentencing Act should
be applied to him and also demonstrating that he no longer qualified as a career
offender as carrying a concealed firearm was no longer a crime of violence for career
offender enhancement citing United States v. Archer, 531 F. 3d 1347 (11th Cir.
2008)(DE-328). The Court denied this motion (DE 331).

I. Mr. Bell meets the criteria for eligibility for relief under the First
Step Act.

At the time Mr. Bell was sentenced, there were three tiers of penalties for
offenders convicted of possessing with intent to distribute cocaine base in violation
of 21 U.S.C. § 841(a):

° Section 841(b)(1)(C) provided for a sentencing range of up to 20 years if

the offense involved less than 5 grams or an unspecified amount of cocaine base;
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o Section 841 (b)(1)(B)(ii1) provided for a sentencing range of 5 to 40
years if the offense involved “5 grams or more” but less than 50 grams of cocaine
base; and,

o Section 841(b)(1)(A)(111) provided for a sentencing range of 10 years to
life if the offense involved “50 grams or more” of cocaine base.

21 U.S.C. § 841(b) (2005).

On August 3, 2010, Congress enacted the Fair Sentencing Act of 2010 (the
“FSA”). 124 Stat. 2372. It did so because the Sentencing Commission and empirical
data had found that the 1986 Anti-Drug Abuse Act’s penalty scheme for cocaine
base offenses was far too harsh and had a disparate impact on African-American
defendants. See Dorsey v. United States, 567 U.S. 260, 268-69 (2012). Specifically,
section 2 of the FSA changed the penalty structure for cocaine base offenses, as
follows:

) Section 841(b)(1)(C) now provides for a sentencing range of up to 20
years if the offense involved less than 28 grams or an unspecified amount of cocaine
base;

o Section 841(b)(1)(B)(ii1)) now provides for a sentencing range of 5 to 40
years if the offense involved “28 grams or more” but less than 280 grams of cocaine
base; and,

) Section 841(b)(1)(A)(ii1) now provides for a sentencing range of 10 years

to life if the offense involved “280 grams or more” of cocaine base.
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21 U.S.C. § 841(b) (2018); see Dorsey, 567 U.S. at 269 (explaining effect of Section 2
of the FSA).

The FSA went into effect immediately (August 3, 2010), and, partly to more
thoroughly put an end to the “disproportionate status quo,” the Supreme Court held
that the new penalty structure would apply to any defendant sentenced after
August 3, 2010, even if the offense was committed prior to that date. Dorsey, 567
U.S. at 278.

Still, this remedy to the disproportionate status quo fell far short since it left
intact many unjust sentences that were imposed from 1986 through 2010 under the
pre-FSA penalty structure. The First Step Act of 2018 has now created a
freestanding remedy to retroactively reduce sentences of this type. It aims to
empower courts to impose reduced sentences on any prisoner who is still serving a
sentence for a cocaine base offense if that sentence was imposed when the pre-FSA
penalty structure still applied. Section 404 of the First Step Act establishes its
remedy in two steps, and it clearly applies to Mr. Bell at each step.

First, the Act defines what offenses are covered by its remedy:

Definition of Covered Offense: In this section, the term
“covered offense” means a violation of a Federal criminal
statute, the statutory penalties for which were modified
by section 2 or 3 of the Fair Sentencing Act of 2010
(Public Law 111-220; 124 Stat. 2372), that was committed
before August 3, 2010.
Mr. Bell’s two counts of conviction under 21 U.S.C. § 841(a), which prohibits

cocaine base offenses, is a “covered offense.” That is clearly so because Section 2 of

the FSA “modified” the “statutory penalties” under § 841(b) for “violation[s]” of 21
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U.S.C. §§ 841(a) and 846 that involved cocaine base, which were Mr. Bell’s counts of
conviction. And he committed that violation of the law before August 3, 2010.
Second, the Act provides the circumstances under which a district court can

reduce the sentence for defendants who were previously sentenced for a “covered
offense”:

Defendants Previously Sentenced: A court that imposed a

sentence for a covered offense may, on motion of the

defendant . . . , impose a reduced sentence as if Sections 2

and 3 of the Fair Sentencing Act of 2010 (Public Law 111-

220; 124 Stat. 2372) were 1n effect at the time the covered

offense was committed.
(Id., Sec. 404(b).) This provision plainly applies to Mr. Bell because this Court
previously “imposed a sentence” on him “for a covered offense,” and he is moving for
imposition of a reduced sentence. Thus, this Court can now “impose a reduced
sentence” on Mr. Bell for his crack-cocaine offenses as if the FSA were in effect.

Third, the Act provides narrow limitations on this resentencing power. A

court shall not entertain a motion made under Section 404 of the First Step Act to
reduce a sentence “if the sentence was previously imposed or previously reduced in
accordance with the amendments made by sections 2 and 3 of the Fair Sentencing
Act of 2010,” or “if a previous motion made under this section to reduce the sentence
was, after the date of enactment of this Act, denied after a complete review of the
motion on the merits.” (Id., Sec. 404(b).) Limitation one does not apply. Although

Mr. Bell filed a non-First Step motion to reduce his sentence in 2015 (See DE 328)

this Court denied it (See DE 339).
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In sum, proving eligibility under the First Step Act is relatively simple. A
defendant is eligible if he was convicted of a cocaine base offense, was sentenced
when the pre-FSA statutory penalties were still in effect, and continues to serve a
sentence that has not already been reduced to post-FSA levels. Because Mr. Bell
satisfies all of these requirements, the Court has the authority to impose a reduced

sentence for his cocaine base convictions.

II. As a result of the First Step Act, the original 360-month sentence
imposed on Mr. Bell was based on a statutory maximum no longer
applicable and on guidelines that have been reduced which can and
should be corrected under the First Step Act’s authority.

The 360-month sentence that was imposed in Mr. Bell’s case is now eligible to
be corrected in light of the First Step Act. That 360-month sentence was predicated
on three conditions that existed at the time of Mr. Bell’s sentencing: (1) the
applicability of the ten-year mandatory minimum and a statutory maximum of life
imprisonment; (2) the career offender provision that increased the based offense
level and criminal history category based on that statutory maximum and (3) the
guidelines themselves which at that time began at a level 38 based on 1.5 kilos or
more of crack.

First, as discussed supra in section I, the effect of the passage of the FSA in
2010 increased the quantity of cocaine base necessary to trigger the ten-year
mandatory minimum (and a statutory maximum of life) from “50 grams or more”
(what the jury found in DE-144) to “280 grams or more.” See Dorsey, 567 U.S. at

269 (explaining effect of Section 2 of the FSA). The passage of the First Step Act

has now made that change retroactive as discussed above.

7
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At the time of Mr. Bell’s sentencing in 2005, the allegations in Count one and
two of “50 grams or more” subjected him to a ten-year mandatory minimum
sentence with a life maximum. See 21 U.S.C. § 841(b)(1)(B)(ii).

Now, due to the applicability of the First Step Act to his case, neither the ten-
year mandatory minimum nor the life year statutory maximum applies. This is
because under the current version of § 841, as it has been amended by the FSA in
2010, the applicable threshold quantity of cocaine base that triggers that mandatory
minimum sentence is 280 grams of cocaine base or crack cocaine.

As such, the second tier of penalties under 21 U.S.C. § 841(b)(1)(B) applies—
that tier carries a five year mandatory minimum penalty and a forty-year statutory
maximum penalty. Importantly, and as will be discussed, this affects the guidelines
under 4B1.1. Critically, the First Step Act also changes the non-career offender
guidelines applicable to Mr. Bell as they were 42 previously and are now a 36 (base
offense level of 32 based on 1.5 kilos or more of cocaine base with two levels added
for a dangerous weapon and two additional levels for obstruction of justice).

Under the Plain Language of the First Step Act, and the Supreme
Court Precedents of Apprendi and Alleyne, Which Authoritatively
Interpreted and Applied the Sixth Amendment, the Quantity of Crack
Cocaine Charged in the Indictment and Found by the Jury at Trial Dictate
the “Offense of Conviction”, Corresponding Statutory Penalties and
Controls the Application of the First Step Act

Notwithstanding the plain language of Section 404 discussed above, the
quantity of cocaine base or crack that triggers relief under the First Step Act is that

which 1s charged in the indictment (here 50 grams or more) not an amount listed in

the PSI or discussed at sentencing.
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Section 2 of the Fair Sentencing Act of 2010 modified the statutory penalties
for convictions under 21 U.S.C. § 841 and § 960 by modifying the element of the
offense at 21 U.S.C. §§ 841(b)(1)(A)Gii), 841(b)(1)(B)(ii), 960(b)(1)(C), and
960(b)(2)(C). Specifically, section 2 of the Fair Sentencing Act changed the drug
quantity element at § 841(b)(1)(A)(111) and § 960(b)(1)(C) from 50 grams to 280
grams, and the drug quantity element at § 841(b)(1)(B)(i11) and § 960(b)(2)(C) from 5

grams to 28 grams.

As noted above, Section 404 of the First Step Act provides that any defendant
convicted of a “violation of a Federal criminal statute, the statutory penalties for
which were modified by section 2 or 3 of the Fair Sentencing Act of 2010 that was
committed before August 3, 2010 is eligible, Sec. 404(a), for the Court to “impose a
reduced sentence as if sections 2 and 3 of the Fair Sentencing Act of 2010 were in
effect,” Sec. 404(b). In other words, both eligibility and imposition of a reduced
sentence depend on the drug quantity element of the offense. Congress did not

mention the defendant’s actual conduct or relevant conduct.

An element is a fact that necessarily must be found by a jury beyond a
reasonable doubt in order to convict a defendant of an offense or any aggravated
offense. See Alleyne v. United States, 133 S. Ct. 2151, 2162-63 (2013). Here, the
element is the quantity that was necessary for conviction under 21 U.S.C. §
841(b)(1)(A)(iii) [or 841(b)(1)(B)(ii), 960(b)(1)(C), or 960(b)(2)(C)]. The element is
the same whether the defendant was convicted by a jury or pled guilty: it is the

drug quantity necessary for conviction under § 841(b)(1)(A)(i11). The drug quantity
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mentioned in the PSI or discussed at sentencing was not necessary to the

defendant’s conviction, and thus i1s not an element.

The drug quantity that sets the “statutory penalty” under Section 404 is the
quantity charged as an element in the indictment, and found as an element by a
jury beyond a reasonable doubt or admitted as an element in a guilty plea. It is not
the quantity alleged in the PSR, stated in a plea agreement, or found by the judge
at sentencing. See Alleyne v. United States, 133 S. Ct. 2151 (2013); Apprendi v. New
Jersey, 530 U.S. 466 (2000). Likewise, for “death or serious bodily injury results” to
set the statutory penalty under Section 404, the government must have charged as
an element and proved as an element to a jury beyond a reasonable doubt that use
of the drug was the but for cause of death or serious bodily injury. Burrage v.

United States, 134 S. Ct. 881 (2014).

This always was and remains the law. First, no statute enacted by Congress
directed courts to use uncharged judge-found facts by a preponderance to set
statutory ranges. “Congress did not unconstitutionally commit determination of
drug quantity to a judge for a finding by a preponderance of the evidence. . . . [T]hat
commitment was made by the judiciary, not the legislature.” United States v.
Buckland, 289 F.3d 558, 567 (9th Cir. 2002) (en banc). “[T]he statute does not say
who makes the findings or which party bears what burden of persuasion,” but
instead “[left] it to the judiciary to sort out.” United States v. Brough, 243 F.3d 1078,
1079 (7th Cir. 2001). “Section 841(b) itself is silent on the question of what

procedures courts are to use in implementing its provisions, and [is] therefore

10
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[consistent with] the rule in Apprendi.” United States v. Cernobyl, 255 F.3d 1215,

1219 (10th Cir. 2001).

Second, using uncharged judge-found facts by a preponderance to increase a
statutory range was always unconstitutional. That practice did not become
unconstitutional when Apprendi, Alleyne, or Burrage were announced. When the
Supreme Court announces a new rule of constitutional law, whether the Court
declares that rule to be retroactive or nonretroactive, it does not “imply that the
right at issue was not in existence prior to the date the ‘new rule’ was
announced.” Danforth v. Minnesota, 552 U.S. 264, 271 (2008). Rather, “the source
of a ‘new rule’ is the Constitution itself, not any judicial power to create new rules of
law.” Id. “Accordingly, the underlying right necessarily pre-exists [the Supreme

Court’s] articulation of the new rule.” Id.

Third, when Congress enacted Section 404 of the First Step Act, Apprendi,
Alleyne and Burrage were the law, and Congress is assumed to intend that its laws
comply with the Constitution. See, e.g., Rust v. Sullivan, 500 U.S. 173, 191 (1991)
(“[W]e assume [Congress] legislates 1in the light of constitutional
limitations.”); Edward J. DeBartolo Corp. v. Fla. Gulf Coast Bldg. and Const.
Trades Council, 485 U.S. 568, 575 (1988) (“Congress, like this Court, is bound by
and swears an oath to uphold the Constitution. The courts will therefore not lightly
assume that Congress intended to infringe constitutionally protected liberties or

usurp power constitutionally forbidden it.”).

11
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Thus, then and now, the statutory penalties may be based only on a fact
charged as an element in an indictment and found as an element by a jury beyond a

reasonable doubt or admitted as an element by the defendant in a guilty plea.

Moreover, the Court held in United States v. Booker, 543 U.S. 220, 123 S. Ct.
738 (2005), that increasing a guideline range based on uncharged facts found by a
judge by a preponderance at sentencing violated the Sixth Amendment. To remedy
the constitutional violation, the Court held that the guidelines must be treated as

advisory only.

Clearly then, the 1.5 kilograms listed in the PSI cannot be the triggering
mechanism today for a determination of the statutory minimum or maximum. That
amount is 50 grams and thus as amended by the FSA in 2010 and as made
retroactive to him by the First Step Act of 2018, the statutory minimum and
maximum penalties for Mr. Bell’s offenses are now a five year statutory minimum
and a forty year statutory maximum—not the ten year statutory minimum and life
statutory maximum applied to him at his sentencing. As a result, and according to
the plain language of Section 404 of the First Step Act, Mr. Bell is entitled to relief
because the statutory penalties were modified by section 2 or 3 of the Fair Sentencing
Act of 2010. Thus, again according to the plain language of the Act, Mr. Bell is
eligible for the Court to “impose a reduced sentence as if sections 2 and 3 of the Fair

Sentencing Act were in effect. Sec. 404(b).

As a result and because the Fair Sentencing Act reduced the crack cocaine

offense levels, Mr. Bell’s corrected total offense level associated with 1.5 Kilos or

12
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more of crack cocaine is 36 not 42 as previously calculated in 2005. This is so
because the base offense level from the Fair Sentencing Act associated with 1.5
kilos or more of crack cocaine is now 32 not 36. See Fair Sentencing Act. Thereafter,
two levels are added for a dangerous weapon and two levels for obstruction of
justice for a total adjusted offense level of 36. With a criminal history category of VI
the now applicable guideline range is 324-405 months. The Court sentenced Mr.
Bell to the low end of the guidelines previously or 360 months. The low end of the
guidelines now is 324 months.

Furthermore, the plain language of the First Step Act contains no limitation
on the court upon re-sentencing. Indeed, the limitations on a sentencing court’s
authority under 18 U.S.C. § 3582(c)(2) are notably absent from § 3582(c)(1)(B) and
Section 404 of the First Step Act. Unlike the limited authority granted under
§3582(c)(2), a court proceeding under Section 404 operates entirely independently of
the Sentencing Commission. The extent of a reduction in these proceedings is not
circumscribed within a new range set by the Commission. Rather, the court is free
to impose a reduced a sentence, within the bounds of the law, to any term it deems
appropriate, after a full review of the merits. The considerations that shaped the
Court’s decision in United States v. Dillon, 506 U.S. 817 (2010) are thus not in play
in proceedings pursuant to Section 404 of the Act. Because § 404 of the First Step
Act grants the district court authority to “impose a reduced sentence,” not to “reduce
a sentence,” neither 18 U.S.C. § 3582(c)(2) nor Dillon have any relevance here. The

discretion the district court enjoys in a proceeding under Section 404 indicates it is,

13
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as other courts have held, a plenary resentencing proceeding. See also United States
v. Copple, 2019 WL 486440, at *2 (S.D. Ill. Feb. 7, 2019) (rejecting application of
procedures set forth in 18 U.S.C. § 3582(c)(2) in proceeding under Section 404 of the
First Step Act). Finally, the statutory language in Section 404 is not the same as
that in § 3582(c)(2), and due to the differences in statutory language, the procedures
under the two provisions are not the same.

All of the foregoing is important to Mr. Bell because the Court found that he
qualified as a career offender based on two convictions for carrying a concealed
firearm and a conviction for aggravated fleeing-eluding/high speed fleeing. As
stated previously, carrying a concealed firearm no longer qualifies as a crime of
violence pursuant to United States v. Archer, 531 F. 3d 1347 (11th Cir. 2008).
Without those convictions Mr. Bell does not qualify as a career offender. Without
the career offender designation he would be a criminal history category V and with
an adjusted offense of 36 his sentencing range would be 292-365 months. As a
result, Bell requests that the Court resentence him to 292 months. If the Court
rejects this request Bell requests that he be re-sentenced to the low end (as the
Court did previously) of the now applicable Fair Sentencing Act range of 324

months.

14
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CONCLUSION

As demonstrated above, Mr. Bell is eligible for relief under the First Step Act

and he requests that the Court resentence him as outlined above.

Respectfully Submitted,

MICHAEL CARUSO
FEDERAL PUBLIC DEFENDER

By: s/ Timothy Day
Timothy M.Day
Assistant Federal Public Defender
Florida Bar No. 360325
One East Broward Boulevard, Suite 1100
Fort Lauderdale, Florida 33301
Tel: 954-356-7436
E-Mail: Timothy_Day@fd.org
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CERTIFICATE OF SERVICE
I HEREBY certify that on March 15, 2019, I electronically filed the foregoing

document with the Clerk of the Court using CM/ECF. 1 also certify that the
foregoing document 1s being served this day on all counsel of record via
transmission of Notices of Electronic Filing generated by CM/ECF or in some other
authorized manner for those counsel or parties who are not authorized to receive

electronically Notices of Electronic Filing.

By: s/ Timothy Day, AFPD
Timothy Day
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

CASE NO. 04-60275-CR-COHN
UNITED STATES OF AMERICA,
V.
ANTHONY BELL,

Defendant.
/

ORDER GRANTING IN PART MOTION FOR SENTENCE CORRECTION PURSUANT
TO FIRST STEP ACT

THIS CAUSE came before the Court on Defendant Anthony Bell's Motion for
Sentence Correction Pursuant to the First Step Act of 2018 (“Motion”) [DE 346.] The
Court has considered the Motion, the Government’s Response [DE 349], Defendant’s
Reply [DE 350], and the record in this case, and is otherwise advised in the premises.

On April 11, 2005, a jury found Defendant guilty of Counts One and Two of a
two-count Superseding Indictment. DE 144. Count One charged Defendant with
conspiracy to distribute 50 grams or more of crack cocaine, in violation of 21 U.S.C. §§
841(a)(1), 841(b)(1)(A) and 846, and Count Two charged Defendant with possession
with the intent to distribute 50 grams or more of crack cocaine, in violation of 21 U.S.C.
§§ 841(a)(1) and 841(b)(1)(A). DE 64. As Counts One and Two each involved 50 or
more grams of crack cocaine, they triggered the then-applicable ten-year statutory
mandatory minimum and life maximum under 21 U.S.C. § 841(b)(1)(A). The
Presentence Investigation Report (“PSI”) found that, with respect to Count One, the
offense involved 1.5 kilograms or more of crack cocaine. This resulted in a base

offense level of 38. Thereafter, two levels were added because a dangerous weapon
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was possessed, and two levels were added for obstruction of justice. Defendant’s
criminal history was calculated to be a category V. However, because Defendant was
found to be a career offender, his criminal history category was raised to category VI
pursuant to U.S.S.G. § 4B1.1. Based on a total offense level of 42 and a criminal
history category VI, the guidelines imprisonment range was 360 months to life. On July
15, 2005, the Court imposed a low end sentence of 360 months as to Counts One and
Two to run concurrently with each other. DE 170. Defendant now moves for a
reduction of his sentence pursuant to the First Step Act of 2018. DE 346.

Section 404 of the First Step Act retroactively applies portions of the Fair
Sentencing Act of 2010 (“FSA"), Pub. L. 111-220, 124 Stat. 2372, 2372 (2010), that
lowered the threshold quantities triggering different statutory penalties for certain
offenses involving crack cocaine base. Specifically, the First Step Act provides that “[a]
court that imposed a sentence for a covered offense may, on motion of the defendant . .
. impose a reduced sentence as if sections 2 and 3 of the Fair Sentencing Act of 2010 .
.. were in effect at the time the covered offense was committed.” Pub. L. 115-391. A
“covered offense” is defined as “a violation of a Federal criminal statute, the statutory
penalties for which were modified by section 2 or 3 of the Fair Sentencing Act of 2010 ..
. that was committed before August 3, 2010.” Id.

Defendant contends that he is eligible for relief under the First Step Act because
the Federal criminal statutes that he violated are ones for which the statutory penalties
were modified by Section 2 of the FSA. Section 2 of the FSA increased the quantity of
crack cocaine required to trigger the statutory penalties set forth in 21 U.S.C. §

841(b)(1)(A) from 50 grams to 280 grams. Therefore, because Defendant was charged
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with 50 grams or more of crack cocaine, and not at least 280 grams, Defendant argues
that if Section 2 of the FSA was in effect at the time the offenses were committed, he
would have faced a five-year mandatory minimum penalty and a forty-year statutory
maximum penalty rather than a ten-year mandatory minimum sentence with a life
maximum. The Government contends that because “[t]he actual weight of the drugs
was ‘more than 1.5 kilograms of crack cocaine a week . . . during the period of the
conspiracy,” even if Section 2 of the FSA had been in effect, it would have no impact on
the Defendant’s sentence because the Court found, by adopting the factual findings in
the PSI, that the offense involved more than 280 grams of crack cocaine.

The Court finds that Defendant is eligible for relief under the First Step Act
because the offenses of conviction are “covered offenses.” “Under the plain language
of the [First Step] Act, whether an offense is a ‘covered offense’ is determined by

examining the statute that the defendant violated.” United States v. Davis, 2019 WL

1054554, at *3 (W.D.N.Y. Mar. 6, 2019). In other words, ‘it is the statute of conviction,
not actual conduct, that controls eligibility under the First Step Act.” Id. at *2.
Defendant was convicted of conspiracy to distribute 50 grams or more of crack cocaine
and possession with the intent to distribute 50 grams or more of crack cocaine, and the
penalties for those offenses were plainly affected by the Fair Sentencing Act. The
modified statutory penalties applicable under the Fair Sentencing Act—a five-year
mandatory minimum and forty-year statutory maximum—now render Defendant’s

guidelines imprisonment range 324 months to 405 months (based on a base offense
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level of 32 for 1.5 kilograms or more of cocaine base with two levels added for a
dangerous weapon and two additional levels for obstruction of justice)."

Having found Defendant eligible for relief under the First Step Act, the Court must
next determine whether it should exercise its discretion to reduce Defendant's sentence.
See First Step Act, § 404 (c) (providing that “[n]othing in this section shall be construed
to require a court to reduce any sentence pursuant to this section”). Having reviewed
Defendant’s record, the factors set forth in 18 U.S.C. § 3553(a), Defendant’s post-
sentencing conduct, and the nature and seriousness of the danger to any person or
community that may be posed by a reduction in Defendant’s sentence, the Court has
determined that a reduction in Defendant’s sentence is warranted under the First Step
Act. Accordingly, it is thereupon

ORDERED AND ADJUDGED as follows:

1. Defendant Anthony Bell's Motion for Sentence Correction Pursuant to the
First Step Act of 2018 [DE 346] is GRANTED in part and DENIED in part as set forth
below:

a. Defendant’s term of incarceration is reduced to a term of 324
months as to Counts One and Two to run concurrently with each other.

b. The Motion is DENIED in all other respects. All other provisions of
the Court’s prior sentence shall remain in full force and effect.

2. An amended judgment will be entered.

1 Defendant also argues that he no longer qualifies as a career offender, but the Court has held the First
Step Act does not provide for plenary resentencing. United States v. Mickey Pubien, Case No. 06-CR-
60350, DE 879 at 3 (citing United States v. Potts, 2019 WL 1059837 (S.D. Fla. Mar. 6, 2019)). Therefore,
the determination made at sentencing that Defendant qualifies as a career offender must remain
unchanged.
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'DONE AND ORDERED in Chambers at Fort Lauderdale, Broward County,

Florida, this 26th day of April, 2019.

JAMES I. COH \
ijed States District Judge

Copies provided to counsel of record via CM/ECF, pro se parties via U.S. mail to
address on file, U.S. Marshals, and Bureau of Prisons
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lugh 113k ndvideals ande preventing Fhe spreaid of e vicus
amang  prisoners aad SfafF praticiing st dous hbyGiene
dnd Zt’ez/a//y a Aostance 0F atleast Six Feet Bum oibers.
____Z_-gf- /c/’//?j COE and /ﬂ/‘el/c/;//'w; Contrs/ g Cbar Los LoPor
cement forsopme! NMeed 4o Knorw aboit Corspnviras Hisease

R0/, LAHTN/F). cote. Gor S Coropavirirs /000G~ neow Comm -

.l//,-
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unity /J Gundence - Lot - eptyree ment- Hhitmd

e Aefendats MG folls Jg‘z{ane/j ilhin the ambi#
of ore ex/s';‘}{yﬂ Condtrons that Hhe CBE fas upamd ‘g am’&
C’X//a/}lezl places” hun al He jr&z%p/‘ sk or CPVIDL ~/3. The
Wiarden o Flwence s /u;}aas‘c/j nqu’Aac/,;///%vj Pr15oness " RIs
/ﬁigéfesf'.s’ Crod Z-’;J./p’r:{}y Ny cbn ’/a/;:/ el J/}ar/};j For ALL
Prisoners, Mo Fxcephons.

.»467/&?4:::/?/} ¢ c‘rrv;y Koy Someone. witl G fke He
Aeterdont, enta /s ra/m/}yj e sndyviclua s risle of exposiire
o LOUISNT; but physically Keeping him ot USPFlovence
Urder /f'/Aﬂa/m‘a{}/ cel/ Sharing 1n a un I o /50 PrIsoners
OF more 75 nof e “most eHfechve Marnner ”a‘/ /?7/%}"”427/0
Hhat risk.

e 5}%//; Amiendrent ,orz// A 0n on Cruel and Licrsus)
vz &//7/'54 ment in (/a:/éf ém/e/ozv)aé/@ EXPos UrE 2 C/ﬂ/gefwf‘
Cord #0005 1y Custody. e U.S. Const. Aymend . Y - see
also Meling v. Me £rpoey | 509 ¥.5. 25 (1993) (a/s0
Stating, sin ichs, “nor can we hotd Hat prison of Seiats
/¥y N0t be a/e//'éc’ra/eé indierent fo e Exposire oF
PriSeners 7o 4 serious, Communicable. , or Headly dsease.

o Fhe Ground Fhat FhAe Corp /s /;y prisonesr ooesn? show

m‘y SIS curren? ij/?/ymf ’f)-

A s ine, L Js not sate Ao assume as Ae Zlisden
o LS5F Flrence f0s, bt becwwse COKTA /9 bas ot
entered FAhe. snstiFutise gt hat [ ) ot enter e

../023..
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nsttution Becawse /£ 14 docs or when it does , Fhe detond-
ant, 4/77@»7} Bel) sl thce a substun //21{/7 /5-«5{'7.4/(/7&( ey
OF Serious 1Wness oF /assz'éél decth, whid Just fes e
fonorable Ceur? /eg;/m,'nj his Sentence cwirh Failored

Cond jons pusuant +o /8 WS5C. Sectron 355 (X2 .

77 heler J'zzc/; C'/'}'camsﬁflces , a 58/7/’8&;@ reduction #o Arine d//{ﬂa,/y
served s _Sa%'(v'g/,%/ but not jx"&f%ﬁ/‘ 7D necessary, /z
pramw% at/efqmﬁz_ deferrence. /“-é,fpfc/ e e Ja w, Sufbces

7o /Ora/ec/l #he /wé// v and Pro vide J"A/Jf' ,0L4/7;5/7' me/;/ o M
Jechon 3553 (a).

% ongress bus entrusted the Courts with .m /@5/}7 sueh
sentences C suthcront but ot Jreater than necessary. " 74
The clebendunts * 32Y months sentence seflected what e
Cour? Kpund tons” suffcien? bt ot greater Han necessary )
Lhich o0 J’eém//?/aﬁ brings fo Lght The Aeath /e/7a/i//u/, 9 ven
the detordants Ve//)eraé,f//}? to COUTH -9 and were he s
be Kept in prison under non- e/t jsalation Cond Fions

Wit over 150 ofher priseners unable fo selt Ssolate
either m #His exta arg/ﬁmy 7‘/;97&/.' A5 pealtt Could be
Severe /Jb 4o  p cted. Such an owtcome | Fhe deferndan’ m‘yer/_g
Wioul/d S50 Jorca%/j exeeed ci/z/;/— /ob-{n/s-/}me/f/;" for A5 474@;/56!,”
The deterd st Contends That Fhis 5/}77/5/2/ shossid ot b
permibed or riskedd; Lac claey s perdiagds each bowr Fhat
C’/Zc/os es, 7% reLt s E // e c/e"/é/oz/zw; 7 NI%A ji’&u“ ,oel'/’/,,
Gross, 030 WL /673254, at X3 (S 0. N Y. Apr. &,

-/3-
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A020),

Theretore, the defondunts’ Aheton For (bmf»ass/bxm#a
felease /7/}(73/5 on whither the r1sks presented é// Conrh -/ 7/
In Combiration with s health / medical Conditon, Constitate
Ertra a’rdﬂmy dind Eempe ///ZJ regsons For bis refease Fo Phe
Courds . Jhe Beehirn 3553 cay 5{/7/{/71/%7/5 Actors also
-5%9/0//4 Hhe cdefendants release , Sich as He “Need For
he Sertcoce s or5€d . . 7o pro e e defendwn? with

ce medical Care ... ;m Fhe Most eFechve mannerl ”

L8 _U.S.C.dectipn 3553C) (2) (D). The detepidant /s
anﬁjé’géu #2 be alble Fp recejve the medical Care fel
a’es,oem/eé peed K He lere to contract (OVIN /P Alor
fo Folow She COC Guidelines o Se/f-guarantine or Fully
jsclate at USP-Florence i She miudst of Fhis (DUID /9
Fandemic., See Lise free/and e al., “ U4 o witness
many more (OIS -/ D Aeals I» Prisons” A ACG Barr
and /&nyfess‘ on# GeF Sow, Y Wash . Fost é4/f, &, 20,
4 f{,a,:r: // LUl wuﬁ/nj %m/a A com/ é//}//’aﬂs /;aga/o?y%/

Covid =/9s = Hhrest - Qrisons = Ar9ies- /e/eezf/)zﬁ; - gh— risK -

altenders / ( s Cz/557)7j C(w/?b//j 7 ac/e’{/m-/@ medical Care 17
federa) prisons 7).

/5 Aetenddunt, %7/%7/7/ Bed A efeéj /eé///gj/f St Fhe
Court Fale jud.cic/ netice Fhat, Brr soddvitaals ke At
it auttoimmune diseases, CONIB-/T 15 proven Ao Cause
severe smedvca’ complications Gindd Saus an /;7(,’/6&560//37%“//}9)
See Topes v JWolts 020 Wi /643857, at # 9 (W 2. Ay

- 1Y ~
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Apr. 2, :’?/J;?&); See glso cat g qgov /Corona V/)f!/f/jae{p/é ~at -
j)/JbAp/ = 15k - btmh, The COVID /T Pondermic 75 exbaod, nary

and un precedented i modern fmes 0 s pakion.

S Crowded. natvre of Pri5e0 Facilitres presents Fhe promin-
ent risk Hhat (DT -/9 becomes 2 %éea//@f #eﬂ{:y once. st
3 jm}?;’ f/;/(//. A it ravish cnd f/ﬂfe;u/ armany '/)//A}:we'fs’ ant.
- redlstica /é/ & /7{9/7 715k prisones Lhe Contrnchs the Viens tihile
/n prisen will fece a J‘m;«o/ées’ of C/M/Az,y‘e; Carmy b bimseE
Lnited States v Hernandez, 030 e joswosa, at™ 3
(8- BNL Ar. 2, 2020).
Tn Hhese seHings, recommended Social Q/’/lezrzné/hf anil
/? 1y j/'e/w ,omcab'ﬁim are more dfBcult o adiere 7"; . Zn
fact, the BoP bas tnderiaben Precautions fo /Jf’evtnf
He spread. o A CovZdH-)7. Those af%ér'r)/of'azf /’/‘e”(aa%fg)ﬂfﬁ‘ fave

4 ees /a ’759 UnsLicessrul. fﬁfﬁﬂ» OV L Coronavirss. /4"//)?4%/’

o & s /0,000 Federal ,érfrmer: rave diedd clue fo COILD -
/D, Wit o Y2 /na/ff{zz//}y rate amang ined, viduia/s 204
have Contra cted. CovTH /T sn FSeder it/ C&ZS'/éz/j . Mﬁggd
Corona V/}’%f/OZZ)/Q ’ﬁCoV/JQéwZ/a»&é. . ‘7/92//1'20 . These Aumbirs
are a/aué/fﬂj wee,é/y L and on a /z;ﬂa/;z//wy //‘o/ﬂor//'afo Za;/,g
somewbat are A{;/‘A'G/’ than hose for e 2. 5. /”o/au/a//'zw .

A py,,orox/ma/e—/ﬁ} 3.5 0 1000 prisoners 1 LOF cus f;-,(:/j Have.
- Aesteel pusitive for COVIH /7, boy Corm purison, 24 o [ bow

/081}0/(2 i e Lited Sfates have fested pestive. Soupces ¢
LOVTD ST Corsnny; s , Bureatt of frisons //'{,of}/ 2/, 2028 ;
: /00/0/;//afr'oﬂ Sta 7‘/57‘/25', Bureaws of Frisons ( /4/on/ R/, 26320);

- /6”‘
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Coronaviryic i +he, C1.5. y Jatest map and case &um,{, Vi
Times ’M«j /0, 2020 S 4.5, and  ori/d /2270(1/24/90457/7 (‘/({k ,

/.S, Census Biireacs ///(cyf /¢, 9209-0)):25)6 ca/fso Wn i,

V. DANGEROUSNESS T8 THE CoMMUNITY

%}2/) the (Coprt mist nows Consider 2ihether Fhe
Aetendant 15 “a darger fo the Sa /t/y d Gy other
PEISOn s A Yhe Coprrm 44"”/:’5‘/ JUusS & 5£C";‘/'0n /i3/. /3
(2. /e detendant has not Contracted 7he Coromwiris
7o date  and inSatar s éé/};j gramted Compassionate
refease rohile o indected with the Virks s evidence
That 1he ofefepclart poseS N (1’:&/37 Er Vi r;"a.r:o/r)/,/r//{c/
Spreac! of Fhe Coronavirus .

Linile the defepdant bus been ., Cus fczdj, a/ﬁ%:my/;
he does ot have as ipeceable 4%3(7//barﬂ4 record,
pe has beHtered HinselF éﬂ g/j/a?/};/?j' his GED and
('(7/)’7/7/('74'{)7// ?Q///r: @ Few Lducation CourseS and Kebabi/ tation
Frogeams Which s clude L but not Limited Fo fe e//}/"y
/7/’{/)52/:;//(7/7. Jee. Atachment B. Frior o e detendanrs
/oras‘ef)f ncarcera tion, his Errminal /7/)'57‘3.:7 Aecord 75

murimal and e oéFepdant was oply K3 Years o/

when arvested Frr his corrent ¢rsmes . The defenclan?
B . , s , . .
SUb A Ao Hhe Cour? At he dves gt po5¢ Q& risk of

(/arfgt‘./“ Ao Ps Cammzm)/j as pis release would be Super -

-/6 -
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vised by fhe U.S. Probution Ofie wibile in strict home
mncarceration in a (OVIL 19 Free residence. with his
Sister /40/6 Ae/ﬁa/}o‘j (who 15 & Senwr fe fjif«fffe/ Nurse

and Hed/th Services Adw o strator a Sromise #aﬁf,'ca m
Colerman, foride ) A5 ﬁey)/ft’c(_/ Dueluan \fzmqe{ arid mece
Dae Kira Tomes at . w7 (auml foad A05°B, Ltiid wood,
fToride 34795 0 Phone # 352 - %/ G 76 Who is on
J;z/wz/é/w 0 assis* He Cour? and Probatson ﬂe/oar//‘ne/o'f 77
any aspect (’Oﬂcff’ﬂ/.ﬁj He Consideration ) Approval of this
fome jpcarceration . She s éz’/////y ro submit o a persosa/
patervieis and. bome towr with e Frodation Mo /p,z/-‘mem
OFF s crals a? Fhes dvisrlab. /n% for Hle purpases o 74//4%&/,
s S )mpar/&m‘ the deFendants ' medd cal needs it/ be
assessed i addressel 78vush and by floridu Med care
and Ae defendunt wilf neF Jeave Fhe place of residence. [ |
Aome 1nCarveration excepf for fo retrieve medical necessites,
aHend doeto- a0 ot ments, a@nd em/a/a s et punposes A
have recesved porior approvad From Fhe Srobation OFF cer
or Court. 2hiih 1)) ofseo sud 5;‘/m//a/{y sedice. an 1 Vorys
Futher assumed Fhat e detendan?* mae atp pose #o Ahe
Communtby he IS~ Venturing possibly fo For e firs? ime.
When (,omém/,‘aj all e Forementioned above wih Ahe
passage OF fime Hhe Aerten fasnt Is c/////ffy o pose &
Hhrees #o anyose or sny éammu/;/\)? The dleferidant +s

1ot a bad Jer 5077 he sns Ut a s gurdedd 23 Year
o/ ‘ j""@ ey Qo as a /, et oFF Fhe. (fﬁurddme///

_/7,
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be wrs raiseds ;) Lhil resutted i Aim ;55/}37 on e
Lf'dn"iw/ﬂ sie. of He Jacw More Limes Han he  Shoulil
have fe realizes. The dedendant- asserds Mt Ae dpe
/ ?//;a/g, 11157 ales” Ha? he is /7&/7557%/ remmussetied adbou
but Hose supme s21)s Aikes have Y vided. Fioot %’/}4{ 7he.
INear 5 /c ééeamef a. éﬂﬁ%r Aﬁ/ﬂz&;; 546/;7 ove)y d// ﬂmzé
he is5 /"a/a/ﬁ//y asing Hins (ours Fo Give Jun e
C%’/od/f[mon? #0 Sforove 3. EM/ ff«//ef; He. ;é’e/s’ //:e Jﬁacx 24
@v;‘ be K T 1 frisen In He e o Sethstnn il sk
o s heald o 5’4-/{:%.

——

. SECTILN 3553 (a) FACTORS

72& /;74?/ C;/’//e/’/;o /'a,— & reduction //;) 6(’/)/%/;46
regures e Cour? to Consider whether a reduction 15
Consistent yuith He app icable Section 3553 ¢yt
See 18 25 € Secdion 3582 €rczica); 2.5 5. &
Section /87 . /3) and /7 /,/a//’ ot /ﬂ)/’ 0/ %Fer) se. dey’e/’
Opmments . Leppers V. I fed States, 562 .S 47,
Y90~ 493 (2011). 3553 @) Fuctors are :

(1) he nature andl Circumstances of 74e off-
ENSE Al ~/'6e, /7/5 ﬁ):y Z9%) (_’-é C’/y'(cr_./‘cc /L(Z V/S/’/ ’5'5' 07[ 7%(3,

[/ﬁfef? L/A/Jf P
R) e peed for e sentence. 1mposedd

- /g..
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Q) fo reflect the serivusnese of fhe cfense,
70 /Ofam&ié"— /€5 /0&-’/ for #he ta W, (ind #o
,Omwk/e) (/2,15} /‘L/ﬂ/&éﬂ?&# for the. offense

(B) 4o 6/ élé?’e?ua%@, deterrence 1o crminal
Conduct ;

() 10 profect the public. Fom further crimes
of the defendlant 5 and

() fo provide e defendant with needed

Cclucational or vocational /?’d/)?/iyj, medical
Care, or other Corectional treatmeant m the
most effective manner ;

() the Kindd of sentence and #he sentenc ’;‘7
range establ/ shed [ Lunder Hhe ey Iy Cadlle
é Ll /,')7 es” Sec 72/.0'7 3:7
.o Z?cmdj

() the need 70 Avord. tn waryanted Séntenc e
AiS paritres amopg defendants with Similar
/% 660/25/5; who bhave been Found U //79 of
Semilar Condeet. '

/8 U5 C. Setivn 3553 /)

-/?.—
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“The Court Shoutid assess whether Hhese. fuctors Jut -
we@/o Fhe 'éx%momf,nuy and. 547/)7/’8///)7 reasons’ war-
r (M#/'/Jj Com passionate releise particu /wf/y Whether
Compassiorate. refease would Lindermime e yaa/f
of the original sentence. . TZd. As the cletendant
pointed out above , #at he bas a history of HE”
and. /s serving fhe /./77/0675'% sentence. o 3 2 maonths
11 which e Cow can realize the /'055/,/%}//3zj that
Hhere 15 a Substantial risk shat he wil become.
\56/6/'&’[,/5&" ) F A combraets COVTH 1D pp sin 'y e -
/ani.l/@ virids ar /))/{)’('//.z}fﬂ; I an é/nj'eﬁkyj//j
/7/}6 o/ejree, ot /O/’déz%é'/'//?z/ Shat his  I2Y months
Ferm of /m/wjan Nt il Franstem n te o oeat
Stntence as be virtually 5 it on deah row s Bar
Fhat COVIB </G il ¢oter USP- Florence Very 30047

That Concern, Comdinedd wiith ke Fact that, as
discussed above, e defendant does not L05€ an
ongong danger Fo his Community 0 Ang ofher, Stromly
€ouns t’/s‘ /77 714)1/0/‘ 07£ A/:s 8/,//y /’6/%’4(& 7‘0 /Mm é-

/’/7 Carceratorn Where He Zwy/ sk be /’f{/‘j///&é #o
aclhere Ao ol rules and »fejy/mem;- /}79/0(/52344 anrd.
/h?}??-@é//ﬁafe/j Jt’, /@?M/;E(.{ #0 @17%9))3 5'6/’1///“1;]‘ /4 /s

5 Lfe/‘y/jeaé Lelease Conciitions. As Ffor 35563¢a)
Factors , the defendants’ erimes nere notably

7200 - )//27/6/9% ac’m /2('5/‘ @2 pre /a/)dt’/‘zmcié o axycé'qpya(
and ////{;Qé CCcurrences . The defendanr /s serveqd

- AL -
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/2 59 ’77"/77%5’ oF A/s’ Y month s 7%//}7 of /h/r/b’ﬂomeﬂ/‘ ond
Confends 1t he 1 my My 12sembles mehin, , cf/ﬂc//%mzz///,
if;d fhysi¢ ally fhe o£3 Gear o/l Character fe rus Ihhes

Len iy Cushpdy For bis Crimes i S0y
Pas eXpressed. j)/;a/ ;ni/f' /c 7/;7 e; f” Q)J.ﬁé/.‘ xfé& Oé”lé”‘/f*"’/

. , 19U 1o, fis past puscdeeds L
/s P39 chalogsst, Lr Kost ar Coterrani?) s during Y5
Apger m;,/mje/ﬁcn/ Ses5,005 pnd d(ﬁfﬂ{/} scovered
#at he fas a very stong contempr e e ind i idiea)
be s Jus, for the #ost part erd despite frs
redscamenlt bas made Fremendioys SAretes 1 iy ome
areas” apd aspects of 45 Lfe a’ar/)aj So15™ scarcerahon
72 s é/r:’((//n/hj and é€/)7/ A productve spalydua it
He pubhi and Commanity will Yobe note of £y atf e
preper arad Sowend reasons SO0 Shan later /& /7cy965’.

/2//)%(/; Hhe defendant Fas aspiatons oF Je/hj @
Necheitsor Steesit5F Far and 4o flopre Wit conder/, 1774
ConcliFs005" Such a5 his Lok wo# Lpyied Ao, As sved! as
a mentor Fo at srse chiblren s jc’/?c.’/a/ because 4e
Ser. /;7”5:& fas i s Soye- dé//lé o SHer Some oF Fe077
a way Fom e road Al Jed s % a LA of dpcar-~
Ceralson .,

Z acl/ 100 Ay e @700t oF Hme FBut FBe oAtesd-
@t Has Served ﬂ//’{’df/], Com olies wil 3553 fa) 1) ond
Ane o HBe aAher fackirs s 3553 ca) &«/e/jé' Agcs 57
j/‘&/?//};/ e detendasss’ Sertence repls Aop P0tr0n .,
Tistead Il ates g 5T Fave, whern e Cowrt pow

-2/ -



Case 0:04-cr-60275-JIC  Document 377 Entered on FLSD Docket 07/16/2020 Page 22 of 30

Consiclers #he b c/uc%orju senfence. fo 3553 (a)
Lhich  Imgructs e Court 7o ”/}:?7/005@ a senfence
Sufticient, but net reater Hhan necassary o
/’L//y/% B o 6@/; /nyféc/ 5He /ﬁaé//é L arel rebab )it
74e defernddan i Wé'é’/’érg/’a: , Com bined Lt e é’/é?éﬂt/@’?/.[f ’
Vineras,/, Py A CWID~) 7 She dAetendants 32 Donts
; eatence Cowld Lo cover7edd snto a dlear sentence
he were Fo conprack the COVTH T vipe. So
3553 ca) (2) (o) ... He reed B e serforoe
/0?/005 ed ... # ﬁfdt//.ﬁ’/é e detenadoant W//% edica)
C’d/'j@ see 10 Hhe oSt effective Nanner, " T The
Origmal sentence. joas ot Jrrten e 74;2;7 0057
7he death /O-e/m/@ Lpor Ae cdefencdan %/ﬁdn/ ety

COML STan

Nowo 4t He Cont fas been made. quare oF
He 72cH #akt the derendansts " M/d&%fx‘?/@ &rai s
//fﬁjeﬂﬁ’ e 115l of 127 Je/i}}v \3‘4/45%2{/77/7;7/9 Lfected,
éw% e (oropay us whie 4 ol 255, 6/ S A
D prisen, 1K Se s /;0/ Yz Pr 1550 2Ator7 /%%% e (D)ZH-
/T St . /here Ao ., fe 4{%55“ A Cour? sty
reduce A5 seatence S Ape Served ane/ 4 S22
Hrs fa/en//é&a{, Kelease Conditoons Limder Abomre.
Lncarcerativg . Borairse Hhe defendants’ Myasther

=L =
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Gﬂu//é’ has /fm%efy/yé{Zj became. a. risk For death
&ya/b,;/' Hhe CONID VT virus inder bis Currendt ondotoms
/7 /0//'50/9 Lbieh is Ppnsichent a/sy with L EE E. Seckn,
SHZ . ‘9’; 7hat relates to Cexta 0/://)%17 /@5/'(4/ /;7;,041/? -
ment, ” oF e Sort Mot Aetimdindt Bel! surbers Aom

e (L4 N .
@/ 7y be reasoy 4o o/ej,acz/f Aown sars/, Y 7

o 0/?%.5)0667‘!7[(;’//% Std 7,522 5 '/}4/$’1ﬁ (/ay o J-Z//ﬂ

/5/;%%%&7 /4
/fﬁ/ﬁmj} Be/
Aeq. # 4408 7004
ISP Florence,
Fo. Box 7000
/:/dr'f?/jce) Cosbrudde &2l

~H3 -
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CERTTFTCATE o7 servrer

| He detenclent 4ﬂ%dxy Bell, fas served a Cgpy of
A5 documens '/gdg 4y st Class Afar/ i S tent

/ﬂaé%@e Pereon Ao s

e 0F He Cleri
H99 Last Lroward 80/}6471/44/"(4/ Ao 7009
S L gt erdale . Florida 3330/

Ll Smachetts

/55/&/&0% Uit of Stertes /%%/ﬂé)’
77 N £ o7 Street

Miams. floride 323/32

— Y-
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BP-aA0148 INMATE REQUEST TO STAFF CDFRn

JUNE 10

U.S. DEPARTMENT OF JUSTICE FEDERAI, BUREAU OF PRISONS
uz:::=zm:=mz::::::zzz::::::nzznzus* ST e == R e N ey

T0: (Name and Titl; of Staff Member) DAT
 Warden T A . _%ay’nhgft

REGISTER-NO.:

o Anthond Pell GHOZS To0Y

MORK ASSIGNMEN'lJ: . UNIT: - . :
C sll/b)
/ 7
SUBJECT: (Briefly state your guaxtion or concern and the solution you are request iavg,
Continue on back, if necessary.-<Your failure to be specific may result in ne act iy being
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FLPIB * INMATE EDUCATION DATA * 06-25-2020 \\
PAGE 001 OF 001 * TRANSCRIPT * 13:29:05
REGISTER NO: 64087-004 NAME. .: BELL FUNC: PRT
FORMAT.....: TRANSCRIPT RSP OF: FLP-FLORENCE HIGH USP

——————————————————————————— EDUCATION INFORMATION == -=-—-w-—momme o _____

FACL ASSIGNMENT DESCRIPTION START DATE/TIME STOP DATE/TIME
FLP ESL HAS ENGLISH PROFICIENT 05-31-2013 0556 CURRENT
FLP GED HAS COMPLETED GED OR HS DIPLOMA 05-31-2013 0555 CURRENT

————————————————————————————— EDUCATION COURSES == ===-----moooommomoo o ___

SUB-FACL DESCRIPTION START DATE STOP DATE EVNT AC LV HRS
FLP SHU ACE CHORES FOR KIDS 04-22-2020 05-06-2020 P C P 6
FLP ACE DECIMALS CLASS 04-01-2020 04-08-2020 p C P 6
FLP CDL PART 1 10-23-2019 11-20-2019 P C P 6
LEW SMU SMU ACE ROUND G 04-30-2019 06-20-2019 P C P 20
LEW SMU RADIO SMU PARENTING G RPP6 05-28-2019 06-12-2019 P C P 5
LEW SMU RADIO SMU PARENTING F RPP6 03-26-2019 04-17-2019 p C P 5
LEW SMU SMU ACE ROUND F 03-20-2019 04-13-2019 p C P 20
LEW SMU ACTIVITY PACKET ROUND E 02-02-2019 02-02-2019 P C P 6
LEW SMU SMU RADIO WELLNESS ROUND E 02-02-2019 02-02-2019 Pp C P 9
LEW SMU PERSONAL DEVELOPMENT 10-18-2018 01-17-2019 P C P 10
LEW SMU SMU PERSONAL GROWTH I RPP 6 05-22-2018 06-14-2018 p C P 3
COoP MINOR LEAGUE SPORTS RULES 07-15-2016 07-20-2016 Pp C P 4
Ccop HEALTH/NUTRITION CLASS 07-04-2016 08-19-2016 p C P 10
COoP PHOTO CLASS 06-06-2016 06-14-2016 p C P 4
CoP TOURNAMENT MANAGEMENT CLASS 02-19-2016 02-20-2016 P C P 4
COP ADVANCED LEATHER CLASS 10-19-2015 11-16-2015 P C P 16
COP BASKETBALL SPORTS RULES 10-18-2015 10-24-2015 p C P 4
COP FIELS MAINTENANCE CLASS 06-18-2015 06-27-2015 P C P 8
BSY STOP THE VIOLENCE; 9:00AM 09-09-2014 10-08-2014 p C P 12
BSY COMPUTER AIDED INSTR. ORIENT. 06-19-2014 10-19-2014 P C P 1
BSY VICTIM IMPACT AWARENESS M-F AM 07-02-2014 08-20-2014 P C P 12
JES ACE GERMAN 1 CLASS @ FCI 07-29-2013 10-15-2013 P C P 18
JES CREATIVE WRITING CLASS @ FCI 07-29-2013 10-15-2013 P C P 18
JES LEGAL RESEARCH CLASS @ FCI 07-29-2013 10-15-2013 p C P 18
JES LEGAL WRITING CLASS @ FCI 07-29-2013 07-29-2013 Pp C P 18
JES RPP#1 AIDS AWARENESS 06-06-2013 06-06-2013 p C P 1

Mtachment | R //

G0000 TRANSACTION SUCCESSFULLY COMPLETED
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

CASE NO. 04-60275-CR-COHN

UNITED STATES OF AMERICA,

Plaintiff,

ANTHONY BELL,

Defendant.
/

ANTHONY BELL’S MOTION FOR COMPASSIONATE RELEASE OR
MODIFICATION OF AN IMPOSED TERM OF IMPRISONMENT FOR
EXTRAORDINARY AND COMPELLING REASONS PURSUANT TO
18 U.S.C. § 3582(C)(1)(A)

Anthony Bell, through undersigned counsel, respectfully moves this Court
pursuant to 18 U.S.C. § 3582(c)(1)(A)(1) for an order reducing his sentence based on
extraordinary and compelling reasons, that is that Mr. Bell was diagnosed in 2007
with Myasthenia Gravis (MG), a serious autoimmune neuromuscular disease which
can be a life-threatening condition when it affects the muscles that control breathing.
In addition, Mr. Bell has been prescribed prednisone since 2007, which compromises
the immune system and leaves Mr. Bell vulnerable and defenseless to the COVID-19

virus. Thus, Mr. Bell satisfies the “extraordinary and compelling reasons” standard

under §3582(c)(1)(A)@).
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FACTUAL BACKGROUND

The superseding indictment in the above-styled matter against Mr. Bell
charged two counts: (1) Count One for knowingly and intentionally conspiring to
possess with intent to distribute a controlled substance, in violation of 21 U.S.C. §
841(a)(1), and it was further alleged that the substance was fifty grams or more of a
mixture and a substance containing a detectable amount of cocaine base commonly
referred to as crack, in violation of 21 U.S.C. § 841(b)(1)(A), (2) Count Two for
knowingly and intentionally possessing with intent to distribute a controlled
substance in violation of 21 U.S.C. § 841(a)(1) and it was further alleged that the
controlled substance was fifty grams or more of a mixture and a substance containing
a detectable amount of cocaine base commonly referred to as crack, in violation of 21
U.S.C. § 841(b)(1)(A)(DE-64). Counts one and two alleged fifty or more grams of crack
cocaine which triggered the then-applicable ten-year statutory mandatory minimum
and life maximum under 21 U.S.C. § 841(b)(1)(A).

On April 11, 2005, Mr. Bell was convicted by a jury of both counts in the
indictment which again called for a ten year mandatory minimum and a life
imprisonment statutory maximum (DE 144). The Presentence Investigation Report
agreed and found that the applicable statutory mandatory minimum was ten years’
imprisonment and the statutory maximum was life imprisonment. See PSI at
paragraph 99. Importantly, the PSI found Mr. Bell to be a career offender based on
convictions for two counts of carrying a concealed firearm, and aggravated fleeing and

eluding/high speed fleeing and aggravated assault on a police officer. PSI at

2
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paragraph 56. In addition, as a result of the life statutory maximum, the PSI
concluded that the career offender provision called for a base offense level of 37 and
a criminal history category of VI. See PSI at paragraph 56. Without the career
offender finding, the adjusted offense level was 42 as that level was higher than the
career offender level of 37. The level 42 was calculated by finding that the base offense
level was 38, which was calculated based on the PSI concluding that the offense
involved 1.5 kilograms or more or crack cocaine (PSI at paragraph 50). Thereafter,
two levels were added because a dangerous weapon was possessed and two levels
were added for obstruction of justice (PSI at paragraphs 51 and 54). Mr. Bell’s
criminal history was calculated to be a category V (PSI at 69). However, pursuant
to 4B1.1 the criminal history category was raised from V to VI (PSI at paragraphs 56,
69 and 70). As a result, the sentencing guideline range was 360 months to life. PSI
at paragraph 100. On July 15, 2005, the Court imposed a low end sentence of 360
months as to Counts one and two to run concurrently with each other. (DE 170).
On September 18, 2015, after an unsuccessful appeal, Mr. Bell, through
counsel, filed a Motion for Reduction of Sentence Pursuant to 18 U.S.C. § 3582 and
Amendment 782 contending that the provisions of the Fair Sentencing Act should be
applied to him and also demonstrating that he no longer qualified as a career offender
as carrying a concealed firearm was no longer a crime of violence for career offender
enhancement citing United States v. Archer, 531 F. 3d 1347 (11tk Cir. 2008)(DE 328).

The Court denied this motion (DE 331).
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Thereafter, on March 15, 2019, undersigned counsel filed a Motion for
Sentence Correction Pursuant to the First Step Act (DE 346). In that motion, Mr. Bell
asserted that he was eligible for relief pursuant to Section 404 of the First Step Act
in that his convictions were covered offenses and that the Court should reduce his
sentence by applying the Fair Sentencing Act of 2010 (DE 356:6-13). Mr. Bell
maintained that the applicable sentencing guideline range was now 324-405 months
(DE 346:14). Bell noted that the Court had the discretion to reduce his sentence below
that range and he requested a sentence of 292 months (DE 346:14). Ultimately, on
April 26, 2019, the Court reduced Mr. Bell’s sentence to 324 months or the bottom of
the guidelines (as the Court had done previously) (DE 353). Thereafter, on July 20,
2020, Mr. Bell filed Pro Se Emergency Motion for Compassionate Release Under 18
U.S.C. § 3582(c)(1)(A) COVID-19 Pandemic (DE 377). Mr. Bell now files this
counseled motion for compassionate release.

COVID-19 and Anthony Bell’s CDC Risk Factor

As related above, Mr. Bell was diagnosed in 2007 with Myasthenia Gravis
(MG), which 1s defined as an autoimmune disease in which the neuromuscular
junction functions abnormally resulting in episodes of muscle weakness. In
Myasthenia Gravis, the immune system produces antibodies that attack the
receptors that lie on the muscle side of the neuromuscular junction. The particular
receptors damaged are those that receive the nerve signal by the action of acetyl-
choline, a chemical substance that transmits the nerve impulse across the junction (a

neuro-transmitter). Difficulty in speaking and swallowing and weakness of the arms

4
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and legs are common. In severe bouts, people may become paralyzed and may also
develop a life-threatening weakness of the muscles needed for breathing. See Merck
Manual, Disorders of the Neuromuscular Junction, Myasthenia Gravis, pages 332-
333) (Home Edition, 1997). In addition, Mr. Bell has been taking prednisone in large
doses ranging from 5 mg to 80 mg daily since 2007, which can compromise the
immune system, See Merck Manual, Disorders of Joints and Connective Tissue, pages
226-227 (Home Edition, 1997). This leaves Mr. Bell vulnerable and defenseless to the
COVID-19 virus. If Mr. Bell contracts the virus there is a good chance he may not
survive. Thus, Mr. Bell satisfies the “extraordinary and compelling reasons” standard
under §3582(c)(1)(A)(1). As a result of the severe health risks that he now faces in
prison, Mr. Bell requests that this Court reduce his term of imprisonment to time
served and thereafter, to impose home confinement/house arrest/electronic
monitoring/GPS monitoring as a condition of his previously imposed five year term of
Supervised Release. Further, if released, Mr. Bell would reside with his sister Hope
Demons who lives at 9107 County Road, Apartment 205 B, Wildwood, Fla., 34785. It
1s noteworthy that Hope is a registered nurse and Health Services Administrator at
Promise Hospice in Coleman, Florida so Mr. Bell would clearly have a very stable and
supportive home with which to reside In addition, Mr. Bell has other family members
who will assist him in advance of employment and he would self-quarantine while on

whatever period of home confinement the Court orders.
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BOP Medical Records Document
Mr. Bell’s Disease of Myasthenia Gravis

Mr. Bell is presently incarcerated at USP Florence. Importantly, BOP Medical
records confirm that Mr. Bell was diagnosed with Myasthenia Gravis (MG) in 2007,
was hospitalized twice, has been on daily prednisone since 2007 with dosages reaching
80 mg a day and is steroid dependent. Further, the BOP medical records indicate that
Mr. Bell has had crisis complications from the MG where he has experienced severe
muscle weakness with hypotension (low blood pressure) and respiratory depression.
Further, the records reflect that he has suffered abdominal pain and vomiting from
chronic steroid use and has experienced abnormal liver function (See medical records
attached hereto as defense Exhibit A at pages 4, 12, 14, 17, 18, 33, 37, 40, 44, 54, 58
and 60). Moreover, as related by Mr. Bell in his Pro Se Motion for Compassionate
Release he has struggled mightily with the effects of his condition. Three years into
his sentence, he was hospitalized in the detention center facility due to ocular and
bulbar complications from the MG, which also resulted in muscle weakness. Bulbar
refers to the nerves at the top of the spinal cord which impact swallowing and speech.
Further, he was hospitalized in February of 2010 with double vision, dysphagia—
mnability to swallow, muscular weakness and low blood pressure (DE-373:7). These
hospitalizations are confirmed in the medical records attached hereto as defense
Exhibit A.

These conditions, place Mr. Bell in the Center for Disease Control and

Prevention’s increased risk category for developing serious illness or dying if he were
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to contract COVID-19. As outlined by the CDC, people who have an autoimmune
disease and who are immuno-suppressed from medication are at a greater risk for
severe illness as a result of the virus.! One can only imagine that the combination
of these high-risk comorbidities such as an autoimmune disorder and immuno-
suppression significantly increase the threat posed to Mr. Bell’s’ life as a result of
COVID-19.
Mr. Bell’s Request for Compassionate Release to the Warden

Mr. Bell has exhausted his administrative remedies. On May 15, 2020, Mr.
Bell made a request for compassionate release to the Warden at USP Florence based
on MG. (See request attached hereto as defense Exhibit B). Moreover, on July 22,
2020, Bell’s request was denied by the Warden (See Warden’s denial attached hereto
as defense Exhibit C). As a result, Mr. Bell has exhausted his administrative
remedies as required by 18 U.S.C. § 3582(c)(1)(A). On this point, it is noteworthy that
both the Department of Justice and the Bureau of Prisons have reconsidered and
changed their “official position” on exhaustion under § 3582(c)(1)(A) in light of
amendments to that provision by the First Step Act. Specifically, given Congress’
intent to expedite rather than delay compassionate release applications, both DOJ
and BOP now assert that the correct reading of the current version of § 3582(c)(1)(A)
is that:

A defendant can file a motion for compassionate release in district court 30

1 CDC, People Who Are at Higher Risk for Severe Illness,
https://www.cdc.gov/coronavirus/2019-ncov/need-extra-precautions/people-at-higher-risk.html.

7
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days after requesting relief from the Warden, even if the Warden denies the relief
within 30 days. In fact, the Bureau of Prison’s website says as much: “[U]nder the
FSA, an inmate may now file a motion for compassionate release directly with the
sentencing court 30 days after making a request to the BOP or after exhausting their
administrative remedies.” See BOP website at

https://www.bop.gov/inmates/fsa/faq.jsp#fsa_compassionate release (under First

Step Act: Frequently Asked Questions, Fed. Bureau of Prisons (last accessed August
11, 2020).
COVID-19 and the Risk While Incarcerated in the Bureau of Prisons

As the Court is well aware, the national situation has rapidly devolved as the
pandemic has spread over the past several months. 8,834,000 individuals in the
United States have been infected with COVID-19; and 227,300 individuals in this
country have died of the disease;2 and the BOP is currently reporting that more than
19,000 inmates and staff have been infected.3 Indeed, the situation inside of BOP
facilities is dire even compared to the broader U.S., which now leads the world in
COVID-19 cases: while the rate of infection within the U.S. is about 5 people per
1,000, the rate of infections within the BOP is more than six times that number.4 As

will be described in detail further below, “prisons are like tinderboxes for infectious

2 Cases of Coronavirus Disease (COVID-19) in the U.S., Centers for Disease Control and Prevention,
https://'www.cdec.gov/coronavirus/2019-ncov/cases-updates/cases-in-us.html (last updated August 5,
2020).

3 See BOP Covid-19 Resource Page, https://www.bop.gov/coronavirus/. Once aninmate is determined
to have recovered, the BOP removes that inmate from its list of positive cases. Thus, the numbers of
positive cases and recovered cases on BOP’s website have been combined here, to reflect the total
number of BOP-reported infections.

4 See Federal Defenders of New York, which updates this data daily at: https://federaldefendersny.org.

8
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disease,” United States v. Rodriguez, No. 2:03-CR-00271, 2020 WL 1627331, at *1
(E.D. Pa. Apr. 1, 2020), and BOP has been unable to contain outbreaks of COVID-19
once a conflagration of the illness begins within a given facility.

As amended by the First Step Act, the compassionate release statute allows
courts to reduce sentences for “extraordinary and compelling” reasons. The
coronavirus pandemic, which public health experts and policymakers agree is
especially dangerous in the confines of prisons, in combination with Mr. Bell’s high-
risk medical condition, has created an extraordinary and compelling circumstance
here. Mr. Bell therefore requests relief based on his unique susceptibility to
contracting and dying from this fatal disease while incarcerated.

“[T]hese are not normal times,” given the “the risk of exposure and death from
the COVID-19 pandemic.” United States v. Gonzalez, 2020 WL 1536155, at *1 (E.D.
Wa. Mar. 31, 2020). Given the risk of serious illness or death for Mr. Bell if he
contracts COVID-19, he respectfully requests that the Court reduce his term of
imprisonment to allow him to better protect himself.

The Court Should Reduce Mr. Bell’s Sentence Pursuant to the First Step
Act Because Extraordinary and Compelling Reasons Warrant Reduction

Under the First Step Act of 2018, federal prisoners may now petition courts
directly for reduction of their sentences pursuant to longstanding compassionate
release provisions, and judges may grant such requests if “extraordinary and
compelling reasons” warrant a reduction. See First Step Act of 2018, Section 603(b),

Pub. L. 115-391, 132 Stat. 5194 (2018) (amending 18 U.S.C. § 3582(c)(1)(A)(i)). The
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compassionate release statute provides:

(1) in any case--

(A) the court, upon motion of the Director of the Bureau of
Prisons, or upon motion of the defendant after the defendant has
fully exhausted all administrative rights to appeal a failure of the
Bureau of Prisons to bring a motion on the defendant’s behalf or
the lapse of 30 days from the receipt of such a request by the
warden of the defendant’s facility, whichever is earlier, may
reduce the term of imprisonment (and may impose a term of
probation or supervised release with or without conditions that
does not exceed the unserved portion of the original term of
imprisonment), after considering the factors set forth in section
3553(a) to the extent that they are applicable, if it finds that--

(1) extraordinary and compelling reasons warrant such a
reduction; . . .

*khkkk

and that such a reduction is consistent with applicable
policy statements issued by the Sentencing Commission.

18 U.S.C. § 3582(c)(1)(A). Previously, courts could modify sentences under §
3582(c)(1)(A)(1) only upon motion of the BOP. Since the First Step Act was enacted,
however, courts have granted relief under § 3582(c)(1)(A)(1) in numerous cases.
Here, the Court has the authority to modify Mr. Bell’s’ sentence because, in light of
the global COVID-19 pandemic, “extraordinary and compelling reasons” are now
present. Further, the Court should reduce Mr. Bell’s sentence because the § 3553(a)
factors mitigate in favor of a reduction under these extraordinary circumstances.

A. The Court may reduce Mr. Bell’s term of imprisonment based on

its own determination of extraordinary and compelling reasons,
which should include the impact of the COVID-19 pandemic.

This Court has authority to determine that the worsening global pandemic,

10
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combined with the risks now directly posed to Mr. Bell as a result of his serious
medical conditions, now presents an extraordinary and compelling basis for a
sentence reduction.

As set forth above, sentencing courts have authority to reduce an otherwise
final term of imprisonment for “extraordinary and compelling reasons.” 18 U.S.C.
§ 3582(c)(1)(A)(1). When Congress first created compassionate release in 1984,
Congress delegated to the Sentencing Commission authority to “describe what should
be considered extraordinary and compelling reasons for sentence reduction, including
the criteria to be applied, and a list of specific examples.” 28 U.S.C. § 994(t). The
Guideline ultimately issued in exercise of that authority, U.S.S.G. § 1B1.13, provides
examples of “extraordinary and compelling reasons” in the application notes, and
these generally fall into four categories based on a defendant’s (1) terminal illness;
(2) debilitating physical or mental health condition; (3) advanced age and
deteriorating health in combination with the amount of time served; or, (4) compelling
family circumstances. U.S.S.G. § 1B1.13 c¢mt. 1(A)—(C). Importantly, however, the
commentary also includes a fifth catch-all provision for “extraordinary and
compelling reason other than, or in combination with, the reasons described in
subdivisions (A) through (C).” U.S.S.G. § 1B1.13, emt. 1(D) (emphasis added). The
Commission’s policy statement also provides that a sentence reduction for
“extraordinary and compelling reasons” must be accompanied by a finding by the
court that the person is “not a danger to the safety of any other person or to the

community.” U.S.S.G. § 1B1.13(2).
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However, with the First Step Act of 2018, Congress expanded the use of
compassionate release.® The First Step Act amended § 3852(c)(1)(A) to allow
prisoners to directly petition courts for compassionate release, removing the BOP’s
exclusive “gatekeeper” role in this process. Yet because “the U.S. Sentencing
Commission guidance has not yet been updated to reflect the liberalization of the
procedural requirements” after Congress passed the First Step Act in 2018, see
United States v. Gagne, No. 3:18-CR-242, 2020 WL 1640152, *2 (D. Conn. Apr. 2,
2020), “[t]here 1s no policy statement applicable to motions for compassionate release
filed by defendants under the First Step Act.” United States v. Beck, 425 F.Supp.3d
573, 579 (M.D.N.C. June 28, 2019).

U.S.S.G. 1B1.13 and BOP Policy Statement 5050.50 are Inapplicable to Bell

Importantly, we now have Circuit precedent on the non-application of U.S.S.G.
1B1.13 here. In United States v. Brooker, 2020 WL 5739712 (2nd Cir. September 25,
2020), the Second Circuit held that “the First Step Act freed district courts to consider
the full slate of extraordinary and compelling reasons that an imprisoned person
might bring before them in motions for compassionate release. Neither Application
Note 1(D) nor anything else in the now-outdated version of the Guideline limits the
district court’s discretion.” Id. at 7. It is now clear that district courts have broad
discretion to decide what constitute extraordinary and compelling reasons for a

reduction-in-sentence under § 3582(c)(1)(A) and they are not bound by USSG 1B1.13

5 See 164 Cong. Rec. S7314-02, 2018 WL 6350790 (Dec. 5, 2018) (statement of Sen. Benjamin L.
Cardin, co-sponsor of First Step Act) (“The bill expands compassionate release. . . and expedites
compassionate release applications.”).

12
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in making that determination. The Second Circuit took a careful look at §1B1.13 and
held it could not be the “applicable policy statement” for motions brought by a
defendant under the post-First Step Act § 3582(c)(1)(A). After all, §1B1.13 makes
multiple references to BOP as the moving entity and in application note 4 expressly
states that a “reduction under this policy statement may be granted only upon motion
by the Director of the BOP.” So, the Court in Brooker concluded, § 1B1.13 is the policy
statement that applies to motions brought by the BOP. Id. at 6-7 (emphasis
added). Without a policy statement, the determination is left to the broad discretion
of the district court. The only statutory limit for the district court is that
rehabilitation alone is not an extraordinary and compelling reason. Id. at 8. The
Court reversed the denial of the motion pursuant to 18 U.S.C. § 3582(c)(1)(A) where
the district court ruled that a reduction for “I am rehabilitated and my sentence is
too long” does not fit within §1B1.13. Moreover, the Court stated, “[N]or can we say
that, as a matter of law, that a court would abuse its discretion by granting someone
a compassionate release on this record.” Id. at 8. The Court continued, “[I|n the
instant case, Zullo does not rely solely on his (apparently extensive) rehabilitation.
Zullo’s age at the time of his crime and the sentencing court’s statement’s about the
injustice of his lengthy sentence might perhaps weigh in favor of a sentence
reduction.” Id. at 8. Accordingly, rehabilitation combined with an excessively long
sentence or any other reason could constitute an “extraordinary and compelling
reason as the consideration of these factors and of their possible relevance, whether

1n isolation or combination, is best left to the sound discretion of the trial court in the

13
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first instance.” Id. at 9. Importantly, the Court noted that, “these arguments may also
interact with the present coronavirus pandemic, which courts around the country,
including in this circuit, have used as a justification for granting some sentence
reduction motions. Id. at 9. Finally, Brooker is careful to explain that, although we
call it compassionate release, this is a misnomer as the statute actually “speaks of
sentence reductions.” Id. at 8. Moreover, this holding has been recently adopted and
confirmed by both the Sixth and Seventh Circuits. United States v. Jones, 2020 WL
6817488 (6th Cir. November 20, 2020); United States v. Gunn, 2020 WL 6813995 (7th
Cir. November 20, 2020). As a result, and with there being no Eleventh Circuit case
addressing the issue, it is clear that U.S.S.G. 1B1.13 and BOP policy statements
including 5050.50 are inapplicable to the Court’s decision here.

As a result, this Court can and should find that Mr. Bell’s disease together with
his work and educational history satisfy the extraordinary and compelling
requirements of 18 U.S.C. § 3582(c)(1)(A).

Indeed, courts around the country are now finding that “extraordinary and
compelling” reasons include the impact of the global pandemic on vulnerable
defendants. Indeed, since the COVID-19 pandemic, many courts in this district,
including this Court in United States v. Little, 18-60013-JIC, ECF No. 66 (S.D. Fla.
September 4, 2020) have found extraordinary and compelling reasons warranting
relief and release, where a defendant’s preexisting conditions makes him or her more
vulnerable to COVID-19, in combination with the increased risks of COVID-19 in
prisons. See, e.g., United States v. Cuchet, 95-6277-WPD, ECF No. 299 (S.D. July 20,

14
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2020);United States v. Larry Weems, 18-cr-60185-BB, ECF No. 187 (S.D. Fla. August
7, 2020); United States v. Feucht, 11-cr-60025-DMM, ECF No. 53 (S.D. Fla. May 28,
2020); United States v. Barcha, 16-cr-20549-RNS, ECF No. 1498 (S.D. Fla. May 18,
2020); United States v. Hollander, 18-cr-80102-RLR, ECF No. 62, 63 (S.D. Fla. May
14, 2020); United States v. Rico, 19-cr-20375-DPG, ECF No. 51 (S.D. Fla. May 14,
2020); United States v. Lima, 16-cr-20088-RNS, ECF No. 137 (S.D. Fla. May 11,
2020); United States v. Slavkovic, 16-cr-20171-UU, ECF No. 1311 (S.D. Fla. May 8,
2020), 16-cr-20703-DPG, ECF No. 31 (S.D. Fla. May 11, 2020); United States v.
Barbuto, 18-cr-80122-DMM, ECF No. 314 (Apr. 28, 2020); United States v. Sanchez,
No. 95-CR-00421-MGC, ECF No. 290 (S.D. Fla. Apr. 27, 2020); United States v.
Suarez, No. 18-cr-20175-MGC, ECF No. 180 (S.D. Fla. Apr. 20, 2020); United States
v. Platten, No. 08-cr-80148-DMM (S.D. Fla. Apr. 17, 2020); United States v. Minor,
No. 18-cr-80152-DMM, ECF No. 35 (Apr. 17, 2020); United States v. Hope, No. 90-cr-
06108-KMW, ECF. No. 479 (S.D. Fla. Apr. 10, 2020); United States v. Oreste, No. 14-
cr-20349-RNS, ECF. No. 200 (S.D. Fla. Apr. 6, 2020); United States v. Dalia
Hernandez, No. 18-cr-20474-CMA, ECF No. 42 (S.D. Fla. Apr. 2, 2020); see also
United States v. Bartolo Hernandez, No. 16-cr-20091-KMW, ECF No. 561 (S.D. Fla.
Apr. 3, 2020) (granting compassionate release in light of COVID-19 and permitting
release to home confinement so that defendant could care for elderly mother with

significant medical issues).
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These decisions granting compassionate release based on vulnerability to
COVID-19 are by no means limited to the Southern District of Florida. Hundreds of
courts nationwide have found the same.¢

B. Mr. Bell’s vulnerability to COVID-19 is an extraordinary and
compelling reason for a reduction in sentence.

Mr. Bell has demonstrated “extraordinary and compelling reasons” pursuant
to 18 U.S.C. § 3583(c)(1)(A)(1) for release. If he contracts COVID-19, his medical
condition —put him at a heightened risk of life-threatening complications or death.
As the World Health Organization explained in a recent report, “individuals at
highest risk for severe disease and death include people aged over 60 years and those
with underlying conditions such as hypertension, diabetes, cardiovascular disease,
chronic respiratory disease and cancer.”” The WHO report was accompanied by
sobering statistics outlining the historical mortality rates in China for those who
contracted COVID-19 with specific comorbidities. For those with diabetes, the fatality
rate was 9.2 %; for those with hypertension, 8.4 %; for those with chronic respiratory
disease, 8.0 %.8 The CDC has likewise warned that COVID-19 is especially
dangerous for individuals with ailments similar to Mr. Bell’s. ® Importantly,

according to the CDC, people who are in an “immunocompromised state” may be at

6 See, e.g., the many cases cited in n.15-19.

7 Report of the WHO-China Joint Mission on Coronavirus Disease 2019 (COVID-19), World Health
Organization (Feb. 28, 2020), at 12, https://www.who.int/docs/default-source/coronaviruse/who-china-
joint-mission-on-covid-19-final-report.pdf (finding fatality rates for patients with Covid-19 and
comorbid conditions to be: “13.2% for those with cardiovascular disease, 9.2% for diabetes, 8.4% for
hypertension, 8.0% for chronic respiratory disease, and 7.6% for cancer”).

8 Id.

9 See CDC, People Who Are at Higher Risk for Severe Iliness, https://www.cdc.gov/coronavirus/2019-
ncov/need-extra-precautions/people-at-higher-risk.html.
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increased risk for severe illness from COVID-19.” 10 Moreover, Doctors have
recognized that being “immunocompromised” can be result in individuals having rare
infections that people normally would not get and taking longer to fight off common
infections.!! As a result of the foregoing, Mr. Bell has established “extraordinary and
compelling circumstances” warranting a reduction in his sentence.

Numerous court have granted compassionate relief based on this condition. In
United States v. Hill, 2020 WL 2542725 (D. Conn May 19, 2020), the court rightly
granted compassionate release to a defendant’s because of his immunocompromised
state. See id. at * 3 (characterizing prisons as “tinderboxes where the virus may
spread rapidly once a single person is infected; stating that when the court sentenced
the defendant it “did not intend to sentence him to a significant risk of lethal infection
at a federal prison facility”). In addition, here in the Southern District of Florida in
United States v. Dalia Hernandez, 18-20474-Altonaga, ECF DE-42, (S.D. Fla. April
2, 2020), Judge Altonaga granted an unopposed motion for compassionate release
based on age and immuno-suppression. Ms. Hernandez who was 52, suffered from
breast cancer and was subjected to chemotherapy and radiation which caused

suppression of her immune system. See, Hernandez, Unopposed Motion for

10 CDC, Coronavirus Disease 2019 (COVID-19) People with Certain Medical Conditions (Updated
Aug. 14, 2020), https://www.cdec.gov/coronavirus/2019-ncov/need-extra-precautions/people-with-
medical-conditions.html?CDC_AA refVal=https%3A%2F%2Fwww.cdc.gov%2Fcoronavirus%2KF2019-

ncov%2Fneed-extra-precautions%2Fgroups-at-higher-risk.html.

11Sophie Vergnaud, What Does it Mean to be Immunocompromised During COVID-19 (April 7. 2020),
https://[www.goodrx.com/blog/what-does-it-mean-to-be-immunocompromised-coronavirus-covid-19/

(last accessed Sept. 6, 2020).
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Compassionate Release, ECF DE-41 at 2-3 and 9. Other courts have also granted
compassionate release to defendants who were immuno-suppressed.!2 Moreover,
studies have also found that patients with multiple comorbidities have “greater
disease severity” and poorer outcomes.13

Many patients with pre-existing conditions who develop severe COVID-19 and
do not die will still experience severe illness and require hospitalization. “Most people
in the higher risk categories” who contract COVID-19 “will require more advanced
support: positive pressure ventilation, and in extreme cases, extracorporeal
mechanical oxygenation. Such care requires highly specialized equipment in limited
supply as well as an entire team of care providers, including but not limited to 1:1 or
1:2 nurse to patient ratios, respiratory therapists and intensive care physicians.”
Declaration of Dr. Jonathan Louis Golob, Assistant Professor at University of

Michigan School of Medicine, § 6, attached as Exhibit A-1.14 “For high risk patients

12 United States v. Schneider, No. 3:14-cr-30036-SEM-TSH-1, 2020 WL 2556354 (C.D. Ill. May 20,
2020); United States v. Hill, No. 3:19-cr-00038-JAM-1, 2020 WL 2542725 (D. Conn May 19, 2020);
United States v. Schafer, No. 6:18-cr-06152-EAW-1, 2020 WL 2519726 (W.D. N.Y. May 18, 2020);
United States v. Handy, No. 3:10-cr-00128-RNC-8, 2020 WL 2487371 (D. Conn. May 14, 2020); United
States v. Quintero, No. 6:08-cr-06007-DGL-1, 2020 WL 2175171 (W.D. N.Y. May 6, 2020); United States
v. Peters, No. 3:18-cr-00188-VAB-1, 2020 WL 2092617 (D. Conn. May 1, 2020); United States v. Brown,
No. 4:05-cr-00227-RP-CFB-1, 2020 WL 2091802 (S.D. Iowa Apr. 29, 2020); United States v. Robinson,
No. 3:18-cr-00597-RS-1, 2020 WL 1982872 (N.D. Cal. Apr. 27, 2020); United States v. Park, No. 1:16-
cr-00473-RA-1, 2020 WL 1970603 (S.D. N.Y. Apr. 24, 2020); United States v. Edwards, No. 6:17-CR-
00003, 2020 WL 1650406 (W.D. Va. Apr. 2, 2020); United States v. Jepsen, No. 3:19-CV-00073(VLB),
2020 WL 1640232 (D. Conn. Apr. 1, 2020); United States v. Campagna, No. 16 Cr. 78-01 (LGS), 2020
WL 1489829 (S.D. N.Y. Mar. 27, 2020)

13 See, e.g., Wei-jie Guan, et al., Comorbidity and its impact on 1590 patients with COVID-19 in China:
a nationwide analysis; Eur. Respir. J., (May 2020), https:/www.ncbi.nlm.nih.gov/pmc/articles/
PMC7098485/

14 This declaration was prepared in connection with a different case and is attached here for
informational purposes.
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who do not die from COVID-19, a prolonged recovery is expected to be required,
including the need for extensive rehabilitation for profound deconditioning, loss of
digits, neurological damage, and loss of respiratory capacity.” Id. 9§ 4.1> The CDC has
reported that, during a study of COVID-19 patients conducted in March,
“approximately 90 % of hospitalized patients identified through COVID-NET had one
or more underlying conditions, the most common being obesity, hypertension, chronic
lung disease, diabetes mellitus, and cardiovascular disease.”

Under the framework of the guidelines, Mr. Bell’s ability to “provide self-care”
within his prison environment and to protect himself from COVID-19, in light of the
threat posed by the virus while incarcerated and given his chronic, serious medical
condition, is now “substantially diminished.” These are “extraordinary and
compelling” reasons for release. Indeed, as one court recently concluded, “[n]o
rationale is more compelling or extraordinary.” United States v. Foster, No. 1:14-cr-
324-02, ECF No. 191, at 10 (M.D. Pa. Apr. 3, 2020).

In addition, courts nationwide have granted release based on CDC risk factors,
when combined with the threat of COVID-19. For representative lists of cases, this

includes numerous grants of compassionate release for individuals with individuals

15 See also Ling Mao, et al., Neurologic Manifestations of Hospitalized Patients With Coronavirus
Disease 2019 in Wuhan, China, JAMA Neurol., (Apr. 10, 2020);
https://jamanetwork.com/journals/jamaneurology/fullarticle/2764549.
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with COPD 6individuals with diabetes!?; with hypertension!8; individuals with

asthmal?; and individuals who suffer from obesity.20

16 See, e.g., United States v. Rico, 19-cr-20375-DPG, ECF No. 51 (S.D. Fla. May 14, 2020); United States
v. Howard, 4:15-cr-00018-BR-2, 2020 WL 2200855 (E.D. N.C. May 6, 2020); United States v. Harper,
7:18-cr-00025-EKD-JCH-1, 2020 WL 2046381 (W.D. Va. Apr. 28, 2020); United States v. Dillard, 1:15-
cr-170-SAB, Dkt. No. 71 (D. Idaho Apr. 27, 2020); United States v. Coker, 3:14-cr-00085-RLJ-DCP-20,
2020 WL 1877800 (E.D. Tenn. Apr. 15, 2020); United States v. Miller, 2:16-cr-20222-AJT-RSW-1, 2020
WL 1814084 (E.D. Mich. Apr. 9, 2020); United States v. McCarthy, 3:17-cr-00230-JCH-1, 2020 WL
1698732 (D. Conn. Apr. 8, 2020); United States v. Gonzalez, 2:18-cr- 00232-TOR-15, 2020 WL 1536155
(E.D. Wash. Mar. 31, 2020)

17 See, e.g., United States v. Mattingly, 6:15-cr-00005-NKM-JCH, 2020 WL 2499707 (W.D. Va. May 14,
2020); United States v. Lopez, 1:18-cr-02846-MV-1, 2020 WL 2489746 (D. N.M. May 14, 2020); United
States v. Barber, 6:18-cr-00446-AA, 2020 WL 2404679 (D. Or. May 12, 2020); United States v.
Rivernider, 3:10-cr-00222-RNC, 2020 WL 2393959 (D. Conn. May 12, 2020); United States v. Hunt,
2:18-cr-20037-DPH-DRG, 2020 WL 2395222 (E.D. Mich. May 12, 2020); United States v. Ramirez, 1:17-
cr-10328-WGY, 2020 WL 2402858 (D. Mass. May 12, 2020); United States v. Al-Jumail, 2:12- cr-20272-
DPH-LJM-3, 2020 WL 2395224 (E.D. Mich. May 12, 2020); United States v. Simpson, 3:11- cr-00832-
SI-3, 2020 WL 2323055 (N.D. Cal. May 11, 2020); United States v. Reddy, 2:13-cr-20358- MFL-LJM-1,
2020 WL 2320093 (E.D. Mich. May 11, 2020); United States v. Connell, 18-cr-00281-RS- 1, 2020 WL
2315858 (N.D. Cal. May 8, 2020); United States v. Amarrah, 5:17-cr-20464-JEL-EAS-1, 2020 WL
2220008 (E.D. Mich. May 7, 2020); United States v. Quintero, 6:08-cr-06007-DGL-1, 2020 WL 2175171
(W.D. N.Y. May 6, 2020); United States v. Howard, 4:15-cr-00018-BR-2, 2020 WL 2200855 (E.D. N.C.
May 6, 2020); United States v. Pabon, 2:17-cr-00165-AB-1, 2020 WL 2112265 (E.D. Penn. May 4, 2020);
United States v. Lacy, 3:15-cr-30038-SEM-TSH-1, 2020 WL 2093363 (C.D. Ill. May 1, 2020); United
States v. Ardila, 3:03-cr-00264-SRU-1, 2020 WL 2097736 (D. Conn. May 1, 2020); United States v.
Rivera, 1:86-cr-01124-JFK-4, 2020 WL 2094094 (S.D. N.Y. May 1, 2020); United States v. Pinkerton,
15-CR-30045-3, 2020 WL 2083968 (C.D. I1l. Apr. 30, 2020); United States v. Saad, 2:16-cr-20197-DPH-
MKM-1, 2020 WL 2065476 (E.D. Mich. Apr. 29, 2020); United States v. Lucas, 1:15-cr-00143-LJV-
HKS-13, 2020 WL 2059735 (W.D.N.Y. Apr. 29, 2020); United States v. Bertrand, 3:00-cr-00012-LC-1,
2020 WL 2179387 (N.D. Fla. Apr. 29, 2020); United States v. Musumeci, 1:07-cr-00402-RMB-1, Dkt.
No. 58 (S.D. N.Y. Apr. 28, 2020); United States v. Sanchez, 1:95-cr-00421-MGC-1, Dkt. No. 290 (S.D.
Fla. Apr. 27, 2020); United States v. Dillard, 1:15-cr-170- SAB, Dkt. No. 71 (D. Idaho Apr. 27, 2020);
United States v. Coles, 2:00-cr-20051-SEM-TSH-1, 2020 WL 1976296 (C.D. Ill. Apr. 24, 2020); United
States v. Tillman, 1:07-cr-00197-PLM-1, 2020 WL 1950835 (W.D. Mich. Apr. 23, 2020); United States
v. Logan, 1:12-cr-00307-LEK-1, Dkt. No. 179 (N.D. N.Y. Apr. 22, 2020); United States v. Bess, 16-CR-
156, 2020 WL 1940809 (W.D.N.Y. Apr. 22, 2020); United States v. Suarez, 1:18-cr-20175-MGC-1, Dkt.
No. 180 (S.D. Fla. Apr. 20, 2020); United States v. Samy, 2:16-cr-20610-AJT-DRG-1, 2020 WL 1888842
(E.D. Mich. Apr. 16, 2020); United States v. Ben-Yhwh, CR 15-00830 LEK, 2020 WL 1874125 (D. Haw.
Apr. 13, 2020); United States v. Burrill, 17-CR-00491-RS-2, 2020 WL 1846788 (N.D. Cal. Apr. 10,
2020); United States v. Trent, 3:16- cr-00178-CRB-1, 2020 WL 1812242 (N.D. Cal. Apr. 9, 2020); United
States v. Hansen, 1:07-cr- 00520-KAM-2, 2020 WL 1703672 (E.D. N.Y. Apr. 8, 2020); United States v.
Winckler, 2:13-cr-00318- CB-1, 2020 WL 1666652 (W.D. Penn. Apr. 3, 2020); United States v.
Zukerman, 1:16-cr-00194-AT-1, 2020 WL 1659880 (S.D. N.Y. Apr. 3, 2020); United States v. Resnick,
1:12-cr-00152-CM-3, 2020 WL 1651508 (S.D.N.Y. Apr. 2, 2020); United States v. Colvin, 3:19-cr-00179-
JBA-1, 2020 WL 1613943 (D. Conn. Apr. 2, 2020); United States v. Rodriguez, 2:03-cr-00271-AB-1,
2020 WL 1627331 (E.D. Pa. Apr. 1, 2020); United States v. Muniz, 4:09-cr-00199-1, 2020 WL 1540325
(S.D. Tex. Mar. 31, 2020); United States v. Harpine, 6:91-cr-60156-MC-1, Dkt. No. 221 (D. Or. Mar. 27,
2020)
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18 United States v. Handy, 3:10-cr-00128-RNC-8, 2020 WL 2487371 (D. Conn. May 14, 2020); United
States v. Mattingly, 6:15-cr-00005-NKM-JCH, 2020 WL 2499707 (W.D. Va. May 14, 2020); United
States v. Lopez, 1:18-cr-02846-MV-1, 2020 WL 2489746 (D. N.M. May 14, 2020); United States v.
Gutman, 1:19-cr-00069-RDB-2, 2020 WL 2467435 (D. Md. May 13, 2020); United States v. Sedge, 1:16-
cr-00537-KAM, 2020 WL 2475071 (E.D. N.Y. May 13, 2020); United States v. Barber, 6:18-cr- 00446-
AA, 2020 WL 2404679 (D. Or. May 12, 2020); United States v. Rivernider, 3:10-cr-00222- RNC, 2020
WL 2393959 (D. Conn. May 12, 2020); United States v. Ramirez, 1:17-cr-10328-WGY, 2020 WL
2402858 (D. Mass. May 12, 2020); United States v. Ullings, 1:10-cr-00406-MLB-1, 2020 WL 2394096
(N.D. Ga. May 12, 2020); United States v. Valencia, 1:15-cr-00163-AT-1, 2020 WL 2319323 (S.D. N.Y.
May 11, 2020); United States v. Foreman, 3:19-cr-00062-VAB-1, 2020 WL 2315908 (D. Conn. May 11,
2020); United States v. Reddy, 2:13-cr-20358-MFL-LJM-1, 2020 WL 2320093 (E.D. Mich. May 11,
2020); United States v. Pena, 1:15-cr-00551-AJN-1, 2020 WL 2301199 (S.D. N.Y. May 8, 2020); United
States v. Connell, 18-cr-00281-RS-1, 2020 WL 2315858 (N.D. Cal. May 8, 2020); United States v. Vo,
15-CR-00310-BLF-2, 2020 WL 2300101 (N.D. Cal. May 7, 2020); United States v. Quintero, 6:08-cr-
06007-DGL-1, 2020 WL 2175171 (W.D. N.Y. May 6, 2020); United States v. Reid, 3:17-cr-001750-CRB-
2, 2020 WL 2128855 (N.D. Cal. May 5, 2020); United States v. Pabon, 2:17-cr-00165-AB-1, 2020 WL
2112265 (E.D. Penn. May 4, 2020); United States v. Guzman Soto, 1:18-cr-10086-IT-1, 2020 WL
2104787 (D. Mass. May 1, 2020); United States v. Etzel, 6:17-CR-00001-AA, 2020 WL 2096423 (D. Or.
May 1, 2020); United States v. Lacy, 3:15-cr-30038-SEM-TSH- 1, 2020 WL 2093363 (C.D. Ill. May 1,
2020); United States v. Ardila, 3:03-cr-00264-SRU-1, 2020 WL 2097736 (D. Conn. May 1, 2020); United
States v. Rivera, 1:86-cr-01124-JFK-4, 2020 WL 2094094 (S.D. N.Y. May 1, 2020); United States v.
Pinkerton, 15-CR-30045-3, 2020 WL 2083968 (C.D. Ill. Apr. 30, 2020); United States v. Saad, 2:16-cr-
20197-DPH-MKM-1, 2020 WL 2065476 (E.D. Mich. Apr. 29, 2020); United States v. Brown, 4:05-cr-
00227-RP-CFB-1, 2020 WL 2091802 (S.D. Iowa Apr. 29, 2020); United States v. Bertrand, 3:00-cr-
00012-LC-1, 2020 WL 2179387 (N.D. Fla. Apr. 29, 2020); United States v. Musumeci, 1:07-cr-00402-
RMB-1, Dkt. No. 58 (S.D. N.Y. Apr. 28, 2020); United States v. Handy, PJM 04-0559, 2020 WL 2041666
(D. Md. Apr. 28, 2020); United States v. Harper, 7:18-cr-00025-EKD-JCH-1, 2020 WL 2046381 (W.D.
Va. Apr. 28, 2020); United States v. Robinson, 3:18-cr-00597-RS-1, 2020 WL 1982872 (N.D. Cal. Apr.
27, 2020); United States v. Sanchez, 1:95-cr- 00421-MGC-1, Dkt. No. 290 (S.D. Fla. Apr. 27, 2020);
United States v. Dillard, 1:15-cr-170-SAB, Dkt. No. 71 (D. Idaho Apr. 27, 2020); United States v.
Williams, 3:17-CR-121-(VAB); -1, 2020 WL 1974372 (D. Conn. Apr. 24, 2020); United States v. Coles,
2:00-cr-20051-SEM-TSH-1, 2020 WL 1976296 (C.D. Ill. Apr. 24, 2020); United States v. Jackson, 4:14-
CR-00576, 2020 WL 1955402 (S.D. Tex. Apr. 23, 2020); United States v. Logan, 1:12-cr-00307-LEK-1,
Dkt. No. 179 (N.D. N.Y. Apr. 22, 2020); United States v. Bess, 16-CR-156, 2020 WL 1940809 (W.D.N.Y.
Apr. 22, 2020); United States v. Curtis, 1:03-cr-00533-BAH-1, 2020 WL 1935543 (D. D.C. Apr. 22,
2020); United States v. Scparta, 1:18-cr-00578-AJN-1, 2020 WL 1910481 (S.D.N.Y. Apr. 20, 2020);
United States v. Joling, 6:15-cr- 00113-AA-1, 2020 WL 1903280 (D. Or. Apr. 17, 2020); United States
v. Gileno, 3:19-cr-161-(VAB); - 1, 2020 WL 1904666 (D. Conn. Apr. 17, 2020); United States v.
Hammond, 1:02-cr-00294-BAH-1, 2020 WL 1891980 (D. D.C. Apr. 16, 2020); United States v. Samy,
2:16-cr-20610-AJT-DRG-1, 2020 WL 1888842 (E.D. Mich. Apr. 16, 2020); United States v. Ben-Yhwh,
CR 15-00830 LEK, 2020 WL 1874125 (D. Haw. Apr. 13, 2020); United States v. Sawicz, 1:08-cr-00287-
ARR-1, 2020 WL 1815851 (E.D.N.Y. Apr. 10, 2020); United States v. Burrill, 17-CR-00491-RS-2, 2e
(N.D. Cal. Apr. 10, 2020); United States v. Miller, 2:16-cr-20222-AJT-RSW-1, 2020 WL 1814084 (E.D.
Mich. Apr. 9, 2020); United States v. Hansen, 1:07-cr-00520-KAM-2, 2020 WL 1703672 (E.D. N.Y. Apr.
8, 2020); United States v. Gross, 1:15-cr-00769-AJN-3, 2020 WL 1673244 (S.D. N.Y. Apr. 6, 2020);
United States v. Zukerman, 1:16-cr-00194-AT-1, 2020 WL 1659880 (S.D. N.Y. Apr. 3, 2020); United
States v. Ghorbani, 18-cr-255-PLF (D.D.C. Apr. 3, 2020); United States v. Colvin, 3:19-cr-00179-JBA-
1, 2020 WL 1613943 (D. Conn. Apr. 2, 2020); United States v. Rodriguez, 2:03-cr-00271-AB-1, 2020 WL
1627331 (E.D. Penn. Apr. 1, 2020); United States v. Muniz, 4:09-cr-00199-1, 2020 WL 1540325 (S.D.
Tex. Mar. 31, 2020); United States v. Harpine, 6:91-cr-60156-MC-1, Dkt. No. 221 (D. Or. Mar. 27, 2020)
19 United States v. Hunt, 2:18-cr-20037-DPH-DRG, 2020 WL 2395222 (E.D. Mich. May 12, 2020);
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C. The BOP is failing to adequately protect vulnerable inmates like
Mr. Bell from COVID-19.

Even in the best of circumstances, jails and prisons are among the most

dangerous places to be during an epidemic, as they create the ideal environment for

United States v. Simpson, 3:11-cr-00832-SI-3, 2020 WL 2323055 (N.D. Cal. May 11, 2020); United
States v. Amarrah, 5:17-cr-20464-JEL-EAS-1, 2020 WL 2220008 (E.D. Mich. May 7, 2020); United
States v. Echevarria, 3:17-cr-00044-MPS-1, 2020 WL 2113604 (May 4, 2020); United States v. Ardila,
3:03-cr-00264-SRU-1, 2020 WL 2097736 (D. Conn. May 1, 2020); United States v. Brown, 4:05-cr-
00227-RP-CFB-1, 2020 WL 2091802 (S.D. Iowa Apr. 29, 2020); United States v. Bertrand, 3:00-cr-
00012-LC-1, 2020 WL 2179387 (N.D. Fla. Apr. 29, 2020); United States v. Handy, PJM 04- 0559, 2020
WL 2041666 (D. Md. Apr. 28, 2020); United States v. Harper, 7:18-cr-00025-EKD-JCH-1, 2020 WL
2046381 (W.D. Va. Apr. 28, 2020); United States v. Williams, 3:17-CR-121-(VAB); -1, 2020 WL 1974372
(D. Conn. Apr. 24, 2020); United States v. Gorai, 2:18-cr-00220-JCM-CWH-1, 2020 WL 1975372 (D.
Nev. Apr. 24, 2020); United States v. Park, 1:16-cr-00473-RA-1, 2020 WL 1970603 (S.D. N.Y. Apr. 24,
2020); United States v. Tillman, 1:07-cr-00197-PLM-1, 2020 WL 1950835 (W.D. Mich. Apr. 23, 2020);
United States v. Suarez, 1:18-cr-20175-MGC-1, Dkt. No. 180 (S.D. Fla. Apr. 20, 2020); United States v.
Gileno, 3:19-cr-161-(VAB); -1, 2020 WL 1904666 (D. Conn. Apr. 17, 2020); United States v. Samy, 2:16-
cr-20610-AJT-DRG-1, 2020 WL 1888842 (E.D. Mich. Apr. 16, 2020); United States v. Wen, 6:17-CR-
06173 EAW, 2020 WL 1845104 (W.D. N.Y. Apr. 13, 2020); United States v. Smith, 1:12-cr-00133-JFK-
1, 2020 WL 1849748 (S.D.N.Y. Apr. 13, 2020); United States v. Ben-Yhwh, CR 15-00830 LEK, 2020
WL 1874125 (D. Haw. Apr. 13, 2020); United States v. Tran, 8:08-cr-00197-DOC-1, 2020 WL 1820520
(C.D. Cal. Apr. 10, 2020); United States v. Burrill, 17-CR-00491-RS-2, 2e (N.D. Cal. Apr. 10, 2020);
United States v. McCarthy, 3:17-cr-00230-JCH-1, 2020 WL 1698732 (D. Conn. Apr. 8, 2020); United
States v. Ghorbani, 18-cr-255-PLF (D.D.C. Apr. 3, 2020); United States v. Hernandez, 1:18-cr-00834-
PAE-4, 2020 WL 1684062 (S.D. N.Y. Apr. 2, 2020); United States v. Powell, No. 1:94-cr-316-ESH, 2020
WL 1698194 (D.D.C. Mar. 28, 2020)

20 United States v. Handy, 3:10-cr-00128-RNC-8, 2020 WL 2487371 (D. Conn. May 14, 2020);
United States v. Barber, 6:18-cr-00446-AA, 2020 WL 2404679 (D. Or. May 12, 2020); United States v.
Hunt, 2:18-cr-20037-DPH-DRG, 2020 WL 2395222 (E.D. Mich. May 12, 2020); United States v. Ullings,
1:10-cr-00406-MLB-1, 2020 WL 2394096 (N.D. Ga. May 12, 2020); United States v. Foreman, 3:19- cr-
00062-VAB-1, 2020 WL 2315908 (D. Conn. May 11, 2020); United States v. Jenkins, 99-cr-00439- JLK-
1, 2020 WL 2466911 (D. Co. May 8, 2020); United States v. Quintero, 6:08-cr-06007-DGL-1, 2020 WL
2175171 (W.D. N.Y. May 6, 2020); United States v. Howard, 4:15-cr-00018-BR-2, 2020 WL 2200855
(E.D. N.C. May 6, 2020); United States v. Lacy, 3:15-cr-30038-SEM-TSH-1, 2020 WL 2093363 (C.D. I11.
May 1, 2020); United States v. Ardila, 3:03-cr-00264-SRU-1, 2020 WL 2097736 (D. Conn. May 1, 2020);
United States v. Delgado, 3:18-cr-00017-VAB, 2020 WL 2464685 (D. Conn. Apr. 30, 2020); United
States v. Dillard, 1:15-cr-170-SAB, Dkt. No. 71 (D. Idaho Apr. 27, 2020); United States v. Joling, 6:15-
cr-00113-AA-1, 2020 WL 1903280 (D. Or. Apr. 17, 2020); United States v. Trent, 3:16-cr-00178-CRB-1,
2020 WL 1812242 (N.D. Cal. Apr. 9, 2020); United States v. Zukerman, 1:16-cr-00194-AT-1, 2020 WL
1659880 (S.D. N.Y. Apr. 3, 2020).
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transmission of contagious diseases.?! See Declaration of Dr. Jaimie Meyer,
Assistant Professor of Medicine at Yale School of Medicine, attached as Exhibit A-2
(explaining the particular risks of contagious diseases in prison both generally and
for COVID-19).22 As one district court recently noted, “prisons are like tinderboxes
for infectious disease.” United States v. Rodriguez, No. 2:03-CR-00271, 2020 WL
1627331, at *1 (E.D. Pa. Apr. 1, 2020). Yet despite BOP officials’ best intent and
efforts, BOP facilities have shown themselves to be especially unequipped to control
the coronavirus.

a. COVID-19 is highly infectious, especially in prison

environments, and contagious inmates are not easily
identifiable.

First, COVID-19 has been extremely difficult to control because it is so highly
contagious. The CDC advises that the coronavirus is “spread mainly from person-to-
person . . . [b]Jetween people who are in close contact with one another . . . [t]hrough
respiratory droplets produced when an infected person coughs or sneezes.”’23 The
droplets can land in the mouths or noses, or can be inhaled into the lungs, of people

who are within about six feet of the infected person.24 Prison officials are powerless

21 Matthew J. Akiyama, et al., Flattening the Curve for Incarcerated populations — COVID-19
in Jails and Prisons, NEW ENGLAND dJ. MED. (Apr. 2, 2020),
https://www.nejm.org/doi/full/10.1056/NEJMp2005687 (“Therefore, we believe that we need to prepare
now, by ‘decarcerating,’ or releasing, as many people as possible . . . . “); Joseph A. Bick, Infection
Control in Jails and Prisons, 45 CLINICAL INFECTIOUS DISEASES 8, 1047-55 (Oct. 15, 2007),
https://doi.org/10.1086/521910.

22 This declaration was prepared in connection with another case and is attached here for
informational purposes.

23 CDC, Coronavirus Disease 2019 (COVID-19), How It Spreads (Mar. 4, 2020),
https://www.cdc.gov/coronavirus/2019-ncov/prepare/transmission.html.

24 Jd.

23



Case 0:04-cr-60275-JIC Document 396 Entered on FLSD Docket 11/25/2020 Page 24 of 35

to reduce breathing, coughing, sneezing, or movement in the cramped, shared spaces
of prisons—the cell blocks, phone areas, showers, and dining halls that are all densely
packed, even when a facility is locked down. In such environments, social distancing
1s impossible. Further, studies have shown that the coronavirus can survive from
three hours to three days on various surfaces.2> Yet soap and disinfectant is often in
short supply in prisons, and hand sanitizer, an effective disinfectant recommended
by the CDC to reduce transmission, is deemed forbidden “contraband” in BOP
facilities because of its alcohol content.26

Further, those who are infected can spread the virus even if they are
asymptomatic.2’” The CDC now warns that as many as 25 % of people infected with
the virus have no symptoms and may be “unwitting spreaders.”?8 As Dr. Jeffrey
Shaman, an infectious disease expert at Columbia University explains: “The bottom
line is that there are people out there shedding the virus who don’t know that they’re

infected.”29

25 National Institute of Allergy and Infectious Diseases, New coronavirus stable for hours on surfaces,
Mar. 17, 2020, https://www.nih.gov/news-events/news-releases/new-coronavirus-stable-hours-
surfaces (“[S]cientists [from the National Institutes of Health, CDC, UCLA and Princeton University]
found that [coronavirus] was detectable in aerosols for up to three hours, up to four hours on copper,
up to 24 hours on cardboard and up to two to three days on plastic and stainless steel.”).

26 Keri Blakinger and Beth Schwarzapfel, How Can Prisons Contain Coronavirus When Purell is
Contraband?, ABA J. (Mar. 13, 2020), https:/www.abajournal.com/news/article/when-purell-is-
contraband-how-can-prisons-contain-coronavirus.

27 Marco Cascella, et al., Features, Evaluation and Treatment Coronavirus (COVID-19), National
Center for Biotechnology Information (“NCBI"), Mar. 20, 2020,
https://www.ncbi.nlm.nih.gov/books/NBK554776/#_ncbi_dlg_citbx_NBK554776;, dJane Qiu, Covert
coronavirus infections could be seeding new outbreaks, Nature (March 20, 2020),
https://go.nature.com/3bxZeUd.

28 Apoorva Mandavilli, Infected but Feeling Fine: The Unwitting Coronavirus Spreaders, N.Y. TIMES
(Apr. 1, 2020), https://www.nytimes.com/2020/03/31/ health/coronavirus-asymptomatic-
transmission.html.

29 Id.
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Thus, BOP is unable to accurately identify who has coronavirus and who does
not. As such, the agency can do little more than screen for symptomatic coronavirus
carriers, mask and isolate any they find, and bar unnecessary visitors—which is
precisely what they are doing.30 Yet given the nature of COVID-19, this type of
screening is woefully inadequate. Symptoms do not appear for “2—14 days after
exposure,” according to the CDC,3! with a median incubation period of 5.1 days32—
meaning that many inmates will remain in regular population almost a week before
detection is even possible.33 Alarmingly, recent reporting confirms that staff at the
BOP facility at Oakdale were told to report to work, even if they had exposure to
individuals who tested positive for COVID-19, as long as they were not
symptomatic.34

b. The spread in BOP prisons already shows that BOP prisons
cannot control the spread.

The best evidence that BOP cannot control the spread of coronavirus is that
BOP has not controlled the spread of coronavirus. BOP first began issuing medical

and screening guidance in January and February, and it instituted a nationwide

30 See BOP Implementing Modified Operations, https://bit.ly/2XzmsFt.

31 CDC, Coronavirus Disease, Symptoms (Feb. 29, 2020), https://bit.ly/3bumnqt.

32 Stephen A. Lauer, Ph.D., The Incubation Period of Coronavirus Disease 2019 (COVID-19) From
Publicly Reported Confirmed Cases: Estimation and Application, Annals of Internal Med. (Mar. 10,
2020) (abstract), https://bit.ly/2XztWbU.

33 See generally Pien Huang, Can A Coronavirus Patient Who Isn’t Showing Symptoms Infect Others?,
Nat’l Pub. Radio (Apr. 13, 2020), https:/n.pr/2VoAirL. According to Shweta Bansal, Ph.D., an
infectious disease expert at Georgetown University, the evidences shows “that SARS-CoV-2 has this
ability to spread silently.”

34 Joseph Neff & Keri Blakinger, Federal Prison Ageny “Put Staff in Harm’s Way” of Coronavirus:
Orders at Oakdale in Louisiana Help Explain COVID-19 Spread, MARSHALL PROJECT, Apr. 3, 2020,
https://www.themarshallproject.org/2020/04/03/federal-prisons-agency-put-staff-in-harm-s-way-of-
coronavirus.
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lockdown on March 24th. Yet BOP’s self-reported numbers still establish a rapid rise
of cases throughout the system. As of November 23, 2020, 123 facilities within the
BOP system have current, active infections. System-wide, BOP has reported 19,000
inmates and staff infected.35

These numbers, as bad as they are, appear to drastically underreport what is
actually happening. In at least one facility, BOP has declared all inmates
presumptively infected, stopped testing altogether, and is refusing to release
infection estimates.36 In another, the president of the correctional officers union
estimates inmate infection at 600% of BOP’s public number.37 One BOP employee
recently told news reporters that “the Bureau is playing with these numbers . . ., if
they don’t test them and they don’t get confirmed they don’t have to be reported.”38
And BOP Public Information Supervisor Sue Allison, when asked whether the BOP’s
figures “could be relied upon as an accurate reflection of the number of inmates and
staff that are infected, acknowledged that “reporting of cases while tied to positive

cases, does not necessarily account for unconfirmed (non-tested) cases.”39

35 Id.

36 Nicholas Chrastil, Louisiana Federal Prison No Longer Testing Symptomatic Inmates for
Coronavirus Due To ‘Sustained Transmission,” The Lens (Mar. 31, 2020), https://bit.ly/34Az7tf (“But
the spokesperson said that the BOP would not be releasing the number of presumed positive cases,
making it impossible to know how many prisoners at the facility have actually contracted the virus.”).
37 Staff report, Elkton union president reports different COVID-19 stats than Federal Bureau of
Prisons, WKBN News, Lisbon Ohio (Apr. 9, 2020), https://bit.ly/2VtyPAv. The union president, Joseph
Mayle, said management inside the prison gave “different numbers” than when the BOP reported just
10 cases: 67 positive or symptomatic and isolated, 44 hospitalized, 14 on ventilators, 12 staff infected,
three dead. Id.

38 Nicholas Chrastil, Louisiana Federal Prison No Longer Testing Symptomatic Inmates for
Coronavirus Due To ‘Sustained Transmission,” The Lens (Mar. 31, 2020), https://bit.ly/34Az7tf.

39 Walter Pavlo, Bureo of Prisons Underreporting COVID-19 Outbreaks in Prison, FORBES (Apr. 1,
2020), https://www.forbes.com/sites/walterpavlo/2020/04/01/bureau-of-prisons-underreporting-
outbreaks-in-prison/#268a97f7ba32.
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As noted in United States v. Esparza, “testing inside prisons has been scant
except for people who self-report symptoms—which means that statistics about the
number of infections already in BOP facilities are largely meaningless.” No. 1:07-
CR-294, 2020 WL 1696084, *2 (D. Id. Apr. 7, 2020). See also Order at 5, United
States v. Caddo, No. 3:18-cr-08341-JJT, ECF No. 174 (D. Ariz. Mar. 23, 2020) (“[I]t
is unknowable whether BOP detainees or inmates have COVID-19 until they are
tested, and BOP has not conducted many or any such tests because, like the rest of
the country, BOP has very few or no actual COVID-19 test packets.”). Critical here
is the fact that Mr. Bell’s’ housing prevents social distancing and the ability to protect
himself is almost non-existent.

Moreover, BOP fails to consistently follow its own pandemic policies. As cited
above, staff that should be quarantined after exposure are not.4% Prisons are failing
to stock basic essentials like soap.4! Indeed, the situation is so poor that a union
representing 30,000 BOP employees filed an OSHA complaint alleging that federal
prisoners are “proliferating the spread” of COVID-19 and citing “imminent danger”

conditions at BOP facilities nationwide. 42 The complaint alleges the BOP has

40 Joseph Neff & Keri Blakinger, Federal Prison Ageny “Put Staff in Harm’s Way” of Coronavirus:
Orders at Oakdale in Louisiana Help Explain COVID-19 Spread, MARSHALL PROJECT, Apr. 3, 2020,
https://www.themarshallproject.org/2020/04/03/federal-prisons-agency-put-staff-in-harm-s-way-of-
coronavirus.

41 See Letter from Jerrold Nadler, Chair, House Judiciary Comm., to William Barr, Att. Gen., at 1
(Apr. 10, 2020) (“Reports from inside the Oakdale facility indicate that there is a continuing lack of
availability of personal hygiene products and that general sanitation is lacking.”) (citing Sadie Gurman
et al., Coronavirus Puts Prison Under Siege, Wall Street dJournal (Apr. 6, 2020)
https://on.wsj.com/3a4TD6K.

42 See OSHA complaint filed by Shane Fausey, president of Council of Prison Locals 33, on March 31,
2020, attached as Exhibit B. This complaint has been shared widely in the federal defense
community.
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directed staff members to return to work within 48 hours of being in close proximity
to those with coronavirus or show symptoms of having the virus; authorized the
movement of inmates with suspended or confirmed coronavirus cases to areas
nationwide that did not have any known infections; failed to mitigate the spread of
COVID-19 in facilities by using air filters or improving ventilation in other ways;
failed to maintain social distancing guidelines for inmates and staff; and failed to
provide necessary PPE to staff interacting with hospitalized inmates.43

Even despite their best efforts, BOP officials are powerless to stop the
contagion. As an example, recently the government opposed a release motion for an
inmate in Butner Medium I FCI, citing screening, visitation lockdown, social
distancing, and other preventative BOP pandemic policies.4¢ On March 24th,
Butner had its first reported case. Later, nine inmates died, and almost 250 inmates
and staff have been confirmed infected.4® This dramatic swing shows just how
quickly the virus can spread in any facility once it begins—and just how urgent
requests such as Mr. Bell’s are.

Presently, at USP Florence there are 10 inmates and 22 staff that are
currently infected with the virus. Indeed, in addition to the experience at Butner
above, the recent events at both FCI Miami and FCI Coleman Low demonstrate how

quickly the contagion spreads where months ago FCI Coleman Low and FCI Miami

43 Id.; see also Lia Russell, Union warns of coronavirus exposure in federal prisons, VA facilities (Apr.
7, 2020), https://bit.ly/3a5r3C9.

44 U.S. v. Rumley, No. 08-cr-5 (W.D. Va., April 3, 2020) (ECF No. 185 at 4-7).

45 BOP Covid-19 Resource Page https://www.bop.gov/coronavirus/.
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had very limited cases. However, later in mid-August they grew to have the most
(Coleman Low at 182 positive inmates, 21 staff) and third most (FCI Miami at 85
mmates and 30 staff) infections in the nation (FDC Miami is second at 87 inmates
and 24 staff). It is not safe to wait and hope that the virus will not spike dramatically.
This is no idle concern—inmates have been catching the virus and dying
while these motions are litigated. On April 1st, a district court in Northern Florida
commuted a life sentence for a defendant named Andre Williams to time-served with
12-months home confinement, finding age and medical conditions created significant
risk of “life threatening illness should he be exposed to COVID-19 while
incarcerated.” United States v. Williams, No. 04-cr-95, at *7 (N.D. Fla. Apr. 1, 2020)
(ECF No. 91). Before the order granting release was filed, Mr. Williams caught
coronavirus in FMC Butner. He died April 12th.46
Thus, the virus continues to spread, and despite well-intentioned BOP
officials, the agency is ill equipped to confront one of the most infectious and deadly
diseases of the last century.

D. Converting the remainder of Mr. Bell’s sentence to home confinement
is sufficient to accomplish the goals of sentencing.

When extraordinary and compelling reasons are established, the Court must
then consider the relevant sentencing factors in § 3553(a) to determine whether a

sentence reduction 1is warranted. 18 U.S.C. § 3582(c)(1)(A). Under the

circumstances in this case, converting the remainder of Mr. Bell’s sentence to home

46 See BOP Inmate Locator, https://www.bop.gov/inmateloc/ (a search shows inmate Andre Williams
died April 12, 2020).
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confinement as a condition of supervised release, in combination with the time that
he has already served in prison, is sufficient to satisfy the purposes of sentencing.
Further, Mr. Bell does not pose a danger to the safety of any other person or the
community.
a. The § 3553(a) factors support Mr. Bell’s release in these
extraordinary circumstances, and his continued incarceration is
greater than necessary to accomplish the goals of sentencing.

As outlined below, the 3553(a) factors support Mr. Bell’s release and
demonstrate that Mr. Bell is not a danger to society. Mr. Bell has worked at the prison
facility and engaged in educational and vocational training. Most importantly, Mr.
Mills has engaged in an industrious, determined and long-term effort to prepare for
and complete his GED. Moreover, Mr. Bell has worked in the prison system including
working as an orderly, in food service, as a cook, in dining room detail, recreation
detail, hobby detail, and n admission and orientation
(See BOP work history attached hereto as defense Exhibit D). Moreover, he has taken
educational classes to obtain his GED and taken and completed
educational/vocational/self-improvement classes including English proficiency,
computer classes, ace German, creative writing, legal research, legal writing, and
parenting class, (See BOP educational transcript attached hereto as defense Exhibit
E). Mr. Bell acknowledges that he has had multiple disciplinary reports. However,
Mr. Bell has been housed at USPs where conditions are extremely difficult and he
has struggled to adjust to these conditions. Moreover, as documented in the BOP
medical records attached hereto as defense Exhibit A (pages 6, 15-19, 22, 24, 27-28,
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33, 35, 46, 55, 57, 60, 73 and 75), Mr. Bell has been diagnosed with depression which
has made his acclimation to harsh prison conditions difficult (See BOP disciplinary
report attached hereto as defense Exhibit F). Importantly, and as expressed in his
Pro Se Compassionate Release Motion, Mr. Bell has expressed great anguish for his
past conduct with the prison psychologist, Dr. Kost, during anger management
sessions and Mr. Bell discovered a long contempt for who he was. Mr. Bell is
remorseful and has tremendous regret for what he has done and in the future desires
to become a Nutrition Specialist for people with underlying health conditions (DE-
373:21).

Finally, Mr. Bell has served 197 months (16 and one half years) of his 324
month sentence. However, this should not act as a bar to granting this motion as Mr.
Bell has served 60 percent of his sentence and thus granting the motion would still
reflect the seriousness of the crime and provide adequate punishment while
recognizing the extraordinary times that our nation and (specifically here) inmates
are experiencing during this unparalleled pandemic together Mr. Bell’'s serious
medical condition. Indeed, it has been well said that “[T]hese are not normal times,”
given the “the risk of exposure and death from the COVID-19 pandemic.” United
States v. Gonzalez, 2020 WL 1536155, at *1 (E.D. Wa. Mar. 31, 2020).

Moreover, other courts have recognized this and granted motions where
inmates had served similar or substantially less of their sentence than Mr. Bell.
United States v. Chopra, 18-20668-Middlebrooks, (DE 606, 607)(S.D. Fla. June 8,

2020)( "I agree that it is not typical to grant compassionate release to an individual
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who has served such a short portion of his sentence. However, my choices in this
matter are constrained by the BOP's decision not to grant Defendant a furlough. As
I noted in my previous Order, “Furloughing Defendant appears to present the fairest
option as it lessens the potentially lethal risk of Defendant contracting the COVID-
19 virus, while still requiring Defendant to repay his debt to society by serving his
full term of imprisonment.” (DE 592). As this option is now unavailable, I have only
two choices: to allow Defendant to stay in Lompoc and risk serious illness or death,
or to grant him compassionate release. In making this decision, I am guided by a
simple truth: I sentenced Defendant to 48 months imprisonment, not death or
confinement under threat of serious illness. His crime does not justify exposing him
to that level of risk."); United States v. Vazquez-Torres, 19-20342-Bloom, (DE-58)(S.D.
Fla. July 10, 2020)(reducing a 24 month sentence to time served of 5 months); United
States v. Schumack, 14-80081-Middlebrooks, (DE 894)(S.D. Fla. June 11,
2020)(reducing 144 month sentence to time served of 69 months). United States v.
Locke, No. 18-cr-132, 2020 WL 3101016, at 1, 6 (W.D. Wash. June 11, 2020)
(compassionately releasing a defendant who had “served no more than six months of
his 62-month sentence”); United States v. Brown, Case No. 2:18-cr-360, Dkt. No. 35
(N.D. Ala. May 22, 2020) (granting compassionate release to defendant 11 months
into 60 month sentence); United States v. Ben Yhwh, --- F. Supp. 3d ---, 2020 WL
1874125, at *2 (D. Hawaii Apr. 13, 2020) (granting compassionate release to
defendant less than 13 months into 60 month sentence); United States v. Delgado,
2020 WL 2464685, at *1, *4 (D. Conn. Apr. 30, 2020) (granting compassionate release
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to defendant 29 months into 120 month sentence); United States v. Winston, Case No.
1:13-cr-639-RDB, Dkt. No. 295 (D. Md. Apr. 28, 2020) (granting compassionate
release to defendant 36 months into 120 month sentence).

As a result, the granting of this motion would provide adequate punishment
and promote respect for the law and it would be consistent with the goals of the

sentencing statute, 18 U.S.C. § 3553(a)(1).
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CONCLUSION

“This is an unprecedented time in our nation’s history, filled with uncertainty,
fear, and anxiety,” and it is in times like this that courts must exercise “compassion.”
Castillo v. Barr, et al., 2020 WL 1502864, at *6 (C.D. Cal. Mar. 27, 2020). Under these
extraordinary circumstances, Mr. Bell respectfully requests that the Court grant his
request for compassionate release, and release him to home confinement/house
arrest/GPS location monitoring as a condition of supervised release, with a special
condition that he self-quarantine for 14 days, as instructed by the CDC for persons

who have possibly been exposed to COVID-19.

Respectfully Submitted,

MICHAEL CARUSO
FEDERAL PUBLIC DEFENDER

By: s/ Timothy Day
Timothy Day
Assistant Federal Public Defender
Florida Bar No. 0360325
One East Broward Blvd., Suite 1100
Fort Lauderdale, Florida 33301
(954) 640-7108
Timothy_Day@fd.org
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CERTIFICATE OF SERVICE
I HEREBY certify that on November 25, 2020, I electronically filed the
foregoing document with the Clerk of the Court using CM/ECF. 1 also certify that
the foregoing document is being served this day on all counsel of record via
transmission of Notices of Electronic Filing generated by CM/ECF or in some other
authorized manner for those counsel or parties who are not authorized to receive

electronically Notices of Electronic Filing.

By: s/Timothy Day
Timothy Day
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA
CASE NO. 04-60275-CR-COHN
UNITED STATES OF AMERICA,
V.

ANTHONY BELL,

Defendant.

GOVERNMENT’S RESPONSE IN OPPOSITION TO DEFENDANT’S
MOTOIN FOR COMPASSIONATE RELEASE OR MODIFICATION OF
AN IMPOSED TERM OF IMPRISONMENT FOR EXTRAORDINARY

AND COMPELLING REASONS PURSUANT TO 18 U.S.C. § 3582(c)(1)(A)

The United States of America, by and through the undersigned Assistant United States
Attorney, hereby responds to defendant Anthony Bell’s motion for compassionate release or
modification of an imposed term of imprisonment for extraordinary and compelling reasons
pursuant to 18 U.S.C. § 3582(c)(1)(A) (DE 396). As an initial matter, the government notes that
the motion violates Local Rule 7.1(c)(2), which provides that “[a]bsent prior permission of the
Court, neither a motion and its incorporated memorandum of law nor the opposing memorandum
of law shall exceed twenty (20) pages.” The defendant’s motion is in excess of 30 pages.
Accordingly, the Court should disregard any pages of the motion submitted in violation of the
Local Rule. See e.g., United States v. Solomons, 2007 WL 2904144, at *1 (S.D.FL. October 3,
2007) (“As a result of these violations, this Court has disregarded any additional pages submitted
in violation of the Local Rules.”). In any event, this Court should deny the motion because the

defendant has not met his burden of establishing that a sentence reduction is warranted under the



Case 0:04-cr-60275-JIC Document 402 Entered on FLSD Docket 12/31/2020 Page 2 of 20

statute.
FACTUAL BACKGROUND

On April 11, 2005, the defendant was found guilty by a jury of Counts One and Two of a
two-count Superseding Indictment that charged him with conspiracy to distribute 50 grams or
more of crack cocaine, in violation of 21 U.S.C. §§ 841(a)(1), 841(b)(1)(A) and 846, and
possession with the intent to distribute 50 grams or more of crack cocaine, in violation of 21
U.S.C. §§ 841(a)(1) and 841(b)(1)(A) (DE 64, 144). The Court sentenced him to 360 months of
imprisonment to be followed by 5 years of supervised release (DE 170). On April 26, 2019, the
Court reduced the defendant’s term of imprisonment to 324 months of imprisonment based on
the First Step Act of 2018 (DE 352, 353). He now moves under 18 U.S.C. § 3582(c) for a
sentence reduction based on his medical conditions and the threat posed by the COVID-19

pandemic (DE 396).

L. BOP’s Response to the COVID-19 Pandemic

As this Court is well aware, COVID-19 is an extremely dangerous illness that has caused
many deaths in the United States in a short period of time and that has resulted in massive
disruption to our society and economy. In response to the pandemic, BOP has taken significant
measures to protect the health of the inmates in its charge.

BOP has explained that “maintaining safety and security of [BOP] institutions is [BOP’s]

highest priority.” BOP, Updates to BOP COVID-19 Action Plan: Inmate Movement (Mar. 19,

2020), available at https://www.bop.gov/resources/news/20200319_covid19_update.jsp. Indeed,
BOP has had a Pandemic Influenza Plan in place since 2012. BOP Health Services Division,

Pandemic Influenza Plan-Module 1: Surveillance and Infection Control (Oct. 2012), available at
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https://www.bop.gov/resources/pdfs/pan_flu module 1.pdf. That protocol is lengthy and

detailed, establishing a multi-phase framework requiring BOP facilities to begin preparations
when there is first a “[s]Juspected human outbreak overseas.” Id. at 1. The plan addresses social
distancing, hygienic and cleaning protocols, and the quarantining and treatment of symptomatic
inmates. Consistent with that plan, BOP began planning for potential coronavirus transmissions
in January. At that time, the agency established a working group to develop policies in
consultation with subject matter experts in the Centers for Disease Control.

On March 13, 2020, BOP began to modify its operations, in accordance with its
Coronavirus (COVID-19) Action Plan (“Action Plan”), to minimize the risk of COVID-19
transmission into and inside its facilities. Since that time, BOP has repeatedly revised the Action
Plan to address the crisis. BOP’s operations are presently governed by Phase Ten of the Action
Plan. The current modified operations plan requires that all inmates in every BOP institution be
secured in their assigned cells/quarters, in order to stop any spread of the disease. Only limited
group gathering is afforded, with attention to social distancing to the extent possible, to facilitate
commissary, laundry, showers, telephone, and computer access. Further, BOP has severely
limited the movement of inmates and detainees among its facilities. Though there will be
exceptions for medical treatment and similar exigencies, this step as well will limit transmissions
of the disease. Likewise, all official staff travel has been cancelled, as has most staff training.

All staff and inmates have been and will continue to be issued face masks and strongly
encouraged to wear an appropriate face covering when in public areas when social distancing
cannot be achieved. Every newly admitted inmate is screened for COVID-19 exposure risk

factors and symptoms. Asymptomatic inmates with risk of exposure are placed in quarantine for


https://www.bop.gov/resources/pdfs/pan_flu_module_1.pdf

Case 0:04-cr-60275-JIC Document 402 Entered on FLSD Docket 12/31/2020 Page 4 of 20

a minimum of 14 days or until cleared by medical staff. Symptomatic inmates are placed in
isolation until they test negative for COVID-19 or are cleared by medical staff as meeting CDC
criteria for release from isolation. In addition, in areas with sustained community transmission,
all facility staff are screened for symptoms. Staff registering a temperature of 100.4 degrees
Fahrenheit or higher are barred from the facility on that basis alone. A staff member with a stuffy
or runny nose can be placed on leave by a medical officer. Contractor access to BOP facilities is
restricted to only those performing essential services (e.g. medical or mental health care,
religious, etc.) or those who perform necessary maintenance on essential systems. All volunteer
visits are suspended absent authorization by the Deputy Director of BOP. Any contractor or
volunteer who requires access will be screened for symptoms and risk factors. Social and legal
visits were stopped as of March 13, 2020 and remain suspended to limit the number of people
entering the facility. In order to ensure that familial relationships are maintained throughout this
disruption, BOP has increased detainees’ telephone allowance to 500 minutes per month. Tours
of facilities are also suspended. Legal visits will be permitted on a case-by-case basis after the
attorney has been screened for infection in accordance with the screening protocols for prison
staff. Further details and updates of BOP’s modified operations are available to the public on the

BOP website at a regularly updated resource page: www.bop.gov/coronavirus/index.jsp.

In addition, in an effort to relieve the strain on BOP facilities and assist inmates who are
most vulnerable to the disease and pose the least threat to the community, BOP is exercising
greater authority to designate inmates for home confinement. On March 26, 2020, the Attorney
General directed the Director of the BOP, upon considering the totality of the circumstances

concerning each inmate, to prioritize the use of statutory authority to place prisoners in home
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confinement. That authority includes the ability to place an inmate in home confinement during
the last six months or 10% of a sentence, whichever is shorter, see 18 U.S.C. § 3624(c)(2), and to
move to home confinement those elderly and terminally ill inmates specified in 34 U.S.C.
§ 60541(g). Congress has also acted to enhance BOP’s flexibility to respond to the pandemic.
Under the Coronavirus Aid, Relief, and Economic Security (“CARES”) Act, enacted on March
27,2020, BOP may “lengthen the maximum amount of time for which the Director is authorized
to place a prisoner in home confinement” if the Attorney General finds that emergency
conditions will materially affect the functioning of BOP. Pub. L. No. 116-136, § 12003(b)(2),
134 Stat. 281, 516 (to be codified at 18 U.S.C. § 3621 note). On April 3, 2020, the Attorney
General gave the Director of BOP the authority to exercise this discretion, beginning at the
facilities that thus far have seen the greatest incidence of coronavirus transmission. The total
number of inmates placed in home confinement from March 26, 2020 to the present (including
inmates who have completed service of their sentence) is 19,592. See BOP COVID-19 Home

Confinement Information, at www.bop.gov/coronavirus/.

Taken together, all of these measures are designed to mitigate sharply the risks of
COVID-19 transmission in a BOP institution. BOP has pledged to continue monitoring the
pandemic and to adjust its practices as necessary to maintain the safety of prison staff and
inmates while also fulfilling its mandate of incarcerating all persons sentenced or detained based
on judicial orders. Unfortunately and inevitably, some inmates have become ill, and more likely
will in the weeks ahead. But BOP must consider its concern for the health of its inmates and staff
alongside other critical considerations. For example, notwithstanding the current pandemic crisis,

BOP must carry out its charge to incarcerate sentenced criminals to protect the public. It must
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consider the effect of a mass release on the safety and health of both the inmate population and
the citizenry. It must marshal its resources to care for inmates in the most efficient and beneficial
manner possible. It must assess release plans, which are essential to ensure that a defendant has a
safe place to live and access to health care in these difficult times. And it must consider myriad
other factors, including the availability of both transportation for inmates (at a time that interstate
transportation services often used by released inmates are providing reduced service), and
supervision of inmates once released (at a time that the Probation Office has necessarily cut back
on home visits and supervision).

I1. The Defendant’s Conviction and Request for a Sentence Reduction

In June of 2004, law enforcement officers received information from multiple sources
that crack cocaine was being sold out of 6330 Buchanan Street, Apartment A in Hollywood,
Florida (PSI 9 4). On June 8, 2004, law enforcement successfully made an undercover purchase
of crack cocaine from that residence through the use of a cooperating witness (CW) (PSI q 5).
Later that day, the defendant and Bruce Bell became aware that CW had assisted law
enforcement in making the undercover purchase (id.). The following day, the defendant and
Bruce Bell kidnapped CW at gun point, drove him to a secluded area of South Dade, and shot
him in the chest, although he survived (id.).

Law enforcement made two additional controlled purchases of crack cocaine from the
Buchanan Street apartment on August 12 and August 30, 2004 (id. at § 7). On September 16,
2004, law enforcement executed a search warrant for the Buchanan Street apartment (id. at 9 9).
Upon entry, officers observed the defendant and Bruce Bell in the kitchen and crack cocaine on

the kitchen counter (id.). Both men proceeded to run to the back bedroom (id.). Before leaving
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the kitchen, the Bruce Bell scooped up most of the crack cocaine and then threw the drugs onto
the floor of the bedroom closet before he was restrained by law enforcement (id.). Also present
in the apartment were Curtis Sheffield and a juvenile (id. at 9 9-10). After his arrest, Bruce Bell
consented to a search of an additional residence located at 6205 Tyler Street in Hollywood,
Florida (id. at 4 12). A search of that residence led to the recovery of crack cocaine and narcotics
trafficking paraphernalia (id. at q 12).

On October 13, 2004, Bruce Bell was arrested on the federal warrant issued in this case
(id. at § 16). At the time of the Bruce Bell’s arrest, officers seized $6,000 in cash and multiple
ounces of powder cocaine from his vehicle (id.). Bruce Bell gave consent for an additional
search of the Tyler Street residence, which led to the recovery of multiple grams of crack cocaine
(id. at 99 16-17). In total, law enforcement seized 91.49 grams of cocaine base and 201.9 grams
of powder cocaine from the the Buchanan Street residence, the Tyler Street residence, and Bruce
Bell’s vehicle (DE 185:59-70).

On March 10, 2005, Sheffield pled guilty in this case (DE 102). That same day, the
defendant called a law enforcement cooperating source from the Broward County Jail and
indicated that he was prepared to kill Sheffield if he cooperated with the government (PSI q 21).
Sheffield eventually testified at trial regarding the scope of the drug trafficking operation and the
defendant’s role in it (PSI 99 23-24).

The defendant was charged with conspiracy to distribute 50 grams or more of crack
cocaine, in violation of 21 U.S.C. §§ 841(a)(1), 841(b)(1)(A) and 846 (Count 1), and possession
with the intent to distribute 50 grams or more of crack cocaine, in violation of 21 U.S.C.

§§ 841(a)(1) and 841(b)(1)(A) (Count 2) (DE 64). On April 11, 2005, a jury in the Southern



Case 0:04-cr-60275-JIC Document 402 Entered on FLSD Docket 12/31/2020 Page 8 of 20

District of Florida found the Defendant guilty of both counts (DE 144). According to the
Presentence Investigation Report (“PSI”), the defendant was accountable for “more than 1.5
kilograms of crack cocaine a week . . . during the period of the conspiracy” (PSI § 34), resulting
in in a base offense level of 38 (PSI 4 50). The defendant received a 2-point enhancement for
possessing a firearm, pursuant to USSG § 2DI1.1(b)(1), and a 2-point enhancement for
obstruction of justice, pursuant to USSG § 3CI1.1, for a total offense level of 42 (PSI 99 51,
54-55). While the defendant was a career offender, his highest offense level under the Guidelines
was achieved through the application of the Drug Quantity Table in Chapter Two (PSI 4 86).
Based on a total offense level of 42 and a criminal history category VI, the guideline
imprisonment range was 360 months to life (PSI 9 100).

On July 14, 2005, the Court sentenced the defendant to concurrent sentences of 360
months of incarceration as to Counts One and Two (DE 170). The Court stated that the severity
of the sentence was “based on the defendant’s extensive criminal history and the seriousness of
the instant offense” (SOR pg.1). The Court later reduced the defendant’s term of imprisonment to
324 months of imprisonment based on the First Step Act of 2018 (DE 352, 353).

On or about May 15, 2020, the defendant submitted his request for compassionate release
to the warden of his institution of confinement (DE 396, Ex. 2). The warden denied that request
on July 22, 2020 (DE 396, Ex. 3). The defendant filed a pro se motion for compassionate release
on July 16, 2020 (DE 390). His counseled motion for compassionate release was then filed on
November 25, 2020 (DE 396).

According to the Bureau of Prisons (“BOP”) website, the defendant’s currently scheduled

release date is May 21, 2028. See www.bop.gov/inmateloc/.
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LEGAL FRAMEWORK

Under 18 U.S.C. § 3582(c)(1)(A), this Court may, in certain circumstances, grant a
defendant’s motion to reduce his sentence. “[Clompassionate release due to a medical condition
is an extraordinary and rare event.” White v. United States, 378 F.Supp.3d 784, 787 (W.D.Mo.
2019). The defendant “bears the burden of establishing that compassionate release is warranted.”
United States v. Heromin, 2019 WL 2411311, at *2 (M.D.Fl. 2019) (citing United States v.
Hamilton, 715 F.3d 328, 327 (11th Cir. 2013), in which the court noted that a defendant bears the
burden of establishing eligibility for a sentence reduction under Section 3582(c)(2)).

Before filing a motion for compassionate release, the defendant must first request that
BOP file such a motion on his behalf. § 3582(c)(1)(A). A court may grant the defendant’s own
motion for a reduction in his sentence only if the motion was filed “after the defendant has fully
exhausted all administrative rights to appeal a failure of the Bureau of Prisons to bring a motion
on the defendant’s behalf” or after 30 days have passed “from the receipt of such a request by the
warden of the defendant’s facility, whichever is earlier.” /d. If that exhaustion requirement is met,
a court may reduce the defendant’s term of imprisonment “after considering the factors set forth
in [18 U.S.C. § 3553(a)]” if the Court finds, as relevant here, that (i) “extraordinary and
compelling reasons warrant such a reduction” and (ii) “such a reduction is consistent with
applicable policy statements issued by the Sentencing Commission.” § 3582(c)(1)(A)(1).

The Sentencing Commission has issued a policy statement addressing reduction of
sentences under Section 3582(¢c)(1)(A) providing, as relevant here, that a court may reduce the
term of imprisonment after considering the Section 3553(a) factors if the Court finds that

(1) “extraordinary and compelling reasons warrant the reduction;” (ii) “the defendant is not a
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danger to the safety of any other person or to the community, as provided in 18 U.S.C.
§ 3142(g);” and (ii1) “the reduction is consistent with this policy statement.” USSG § 1B1.13.
The policy statement includes an application note that specifies the types of medical
conditions that qualify as “extraordinary and compelling reasons.” First, that standard is met if
the defendant is “suffering from a terminal illness,” such as “metastatic solid-tumor cancer,
amyotrophic lateral sclerosis (ALS), end-stage organ disease, [or] advanced dementia.” USSG
§ 1B1.13, cmt. n.1(A)(1). Second, the standard is met if the defendant is:
(I) suffering from a serious physical or medical condition,
(IT) suffering from a serious functional or cognitive impairment, or
(III) experiencing deteriorating physical or mental health because of the
aging process,
that substantially diminishes the ability of the defendant to provide self-care
within the environment of a correctional facility and from which he or she is not
expected to recover.
USSG § 1BI1.13, cmt. n.1(A)(ii)). The application note also sets forth conditions and
characteristics that qualify as “extraordinary and compelling reasons” related to the defendant’s
age and family circumstances, USSG § 1B1.13, cmt. n.1(B)-(C), and recognizes the possibility

that BOP could identify other grounds that amount to “extraordinary and compelling reasons.”

USSG § 1B1.13, cmt. n.1(D). The BOP has issued a regulation defining its own consideration of

requests for compassionate release. See https://www.bop.gov/policy/progstat/5050 050 EN.pdf.
This program statement sets forth in detail BOP’s definition of the circumstances that may
support a request for compassionate release, limited to the same bases identified by the
Sentencing Commission: medical condition, age, and family circumstances.

The Sentencing Commission policy statement, which was last amended on November 1,

2018, refers only to motions filed by the BOP. Until the enactment of the First Step Act on

10


https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=18USCAS3142&originatingDoc=N366DE160E5D011DA9242F35A00C86932&refType=RB&originationContext=document&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_16f4000091d86
https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=18USCAS3142&originatingDoc=N366DE160E5D011DA9242F35A00C86932&refType=RB&originationContext=document&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_16f4000091d86
https://www.bop.gov/policy/progstat/5050_050_EN.pdf

Case 0:04-cr-60275-JIC Document 402 Entered on FLSD Docket 12/31/2020 Page 11 of 20

December 21, 2018, defendants could not file motions under Section 3582(c). Nonetheless, the
First Step Act left unchanged the statutory command that any reduction must be “consistent with
applicable policy statements issued by the Sentencing Commission.” In Dillon v. United States,
560 U.S. 817 (2010), the Supreme Court made clear that the statutory requirement in Section
3582 that a court heed the restrictions stated by the Sentencing Commission is binding. Dillon
concerned a motion for a reduction in sentence under Section 3582(c)(2), which allows for a
sentence reduction upon the Commission’s adoption of a retroactive guideline amendment
lowering a guideline range “if such a reduction is consistent with applicable policy statements
issued by the Sentencing Commission” — language identical to that which appears in Section
3582(c)(1)(A) with respect to a court’s consideration of a motion for compassionate release. The
Dillon Court held that the Commission’s pertinent policy statement concerning retroactive
guideline amendments is binding, particularly its directive that a permissible sentence reduction
is limited to the bottom of the revised guideline range, without application of the rule of Booker:
See Dillon, 560 U.S. at 826. Dillon emphasized that a sentence reduction under Section 3582(c)
(2) is not a resentencing proceeding but rather “represents a congressional act of lenity intended
to give prisoners the benefit of later enacted adjustments to the judgments reflected in the
Guidelines” without any possibility of increase in a sentence. Id. at 828. The Court stressed the
opening passage of 18 U.S.C. § 3582(c) — “The court may not modify a term of imprisonment
once it has been imposed except that” — and the specific language of Section 3582(c)(2), which
gives a court power to “reduce” a sentence, not increase it. For this and numerous other reasons —
that the provision applies only to a limited class of prisoners, that Federal Rule of Criminal

Procedure 43(b)(4) does not require the defendant’s presence at any proceeding under Section
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3582(c), and that Congress explicitly gave the Sentencing Commission a significant role in
determining eligibility — Dillon held that the Booker rule is inapplicable and the Commission’s
relevant policy statement is controlling.

Every consideration identified in Dillon appears here. A motion for compassionate release
rests on an act of Congressional lenity. It appears under the same prefatory language of Section
3582(c) (“The court may not modify a term of imprisonment once it has been imposed except
that”) and explicitly refers to an action to “reduce” a sentence. It applies only to a limited class of
prisoners and does not warrant a full resentencing procedure. There is no basis for any
conclusion other than that the statutory language is binding: a court may reduce a sentence based
on “extraordinary and compelling reasons” only if “such a reduction is consistent with applicable
policy statements issued by the Sentencing Commission.” See, e.g., United States v. Mollica,
2020 WL 1914956, at *4 (N.D.Ala. Apr. 20, 2020)(“Multiple district courts within this Circuit
that have addressed the issue have found that the policy statement, as written, remains in effect
until the Sentencing Commission sees fit to change it.”); United States v. Lynn, 2019 WL
3805349, at *4 (S.D. Ala. Aug. 13, 2019) (“Section 994(a)(2)(C) leaves it to the Commission, not
the judiciary, to determine what constitutes an appropriate use of the provision, and Section
3582(c)(1)(A) ‘requires courts to abide by those policy statements.” United States v. Colon, 707
F.3d 1255, 1259 (11th Cir. 2013). If the policy statement needs tweaking in light of Section
603(b), that tweaking must be accomplished by the Commission, not by the courts.”). Indeed, the
Third, Fifth, and Tenth Circuits, in unpublished decisions, have all treated Section 1B1.13 as
applicable to defendant-filed motions. See United States v. Bell, 823 Fed.Appx. 283, 284 (5th

Cir. 2020) (per curiam); United States v. Saldana, 807 Fed.Appx. 816, 819—820 (10th Cir. 2020);
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United States v. Doe, 2020 WL 6328203 *1 (3rd Cir. Oct. 29, 2020) (per curiam).

In his motion, the defendant advances the position that Section 1B1.13 does not apply to
compassionate release motions filed by defendants and does not constrain the Court’s discretion .
...” (DE 179). In support of this position, the defendant relies upon a decision by a panel of the
Second Circuit Court of Appeals in United States v. Brooker, 976 F.3d 228 (2d Cir. 2020) (DE
179:7-9). Notably, the Second Circuit did not address the implications of Dillon in its opinion.
Further, multiple district courts outside of the Second Circuit have declined to follow Brooker, as
should this Court. See United States v. Ueki, 2020 WL 5984347, at *2 and n.2 (D. Hawaii,
October 8, 2020) (“As this Court has explained, it is bound by the Commission’s Commentary in
U.S.S.G. § 1BI1.13 regarding what constitutes an ‘extraordinary and compelling’ reason
warranting a sentence reduction.” “To the extent the Second Circuit has held to the contrary, see
United States v. Brooker, 2020 WL 5739712 (2d Cir. Sept. 25, 2020), this Court does not
agree.”); United States v. Brummett, 2020 WL 6120457 at *2 (E.D. Ky., October 16, 2020);
United States v. Anderson, 2020 WL 6142243, at *3 (S.D.Miss. October 19, 2020).

While the Seventh Circuit’s decision in United States v. Gunn, 2020 WL 6813995 (7th
Cir. November 20, 2020) agreed with Brooker that Section 1B1.13 does not apply to
compassionate release motions filed by defendants, it noted that courts do not have unfettered
discretion when considering such motions. To the contrary, “[t]he statute itself sets the standard:
only ‘extraordinary and compelling reasons’ justify the release of a prisoner who is outside the
scope of § 3582(c)(1)(A)(ii). The substantive aspects of the Sentencing Commission’s analysis in
§ 1B1.13 and its Application Notes provide a working definition of ‘extraordinary and

compelling reasons’; a judge who strikes off on a different path risks an appellate holding that
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judicial discretion has been abused. In this way the Commission’s analysis can guide discretion
without being conclusive.” 2020 WL 6813995, at *2.

The Sixth Circuit’s opinion in United States v. Jones, 2020 WL 6817488 (6th Cir.
November 20, 2020) also ostensibly followed the Second Circuit’s Brooker decision. However,
as noted by Senior Circuit Judge Deborah L. Cook in her concurring opinion, the court in Jones
was not required to determine the applicability of Section 1B1.13 to compassionate release
motions filed by defendants in order to resolve the case. 2020 WL 6817488, at *13. To the
contrary, because the district court assumed that the defendant had established extraordinary and
compelling circumstances in support of compassionate release but then denied the motion based
on the Section 3553(a) factors, the Sixth Circuit’s finding that this was not an abuse of discretion

was all that was needed to affirm the court below. Id.

ARGUMENTS
L The Defendant Has Satisfied the Exhaustion Requirement.

The defendant submitted his request for compassionate release to the Warden of his
institution of confinement on May 15, 2020 (DE 396-2). Because more than 30 days have
elapsed since the Warden received that request, the exhaustion requirement of Section 3582(c)(1)
(A) has been satisfied.

IL. Defendant Has Not Identified “Extraordinary and Compelling Reasons” for a
Sentence Reduction.

As explained above, under the relevant provision of Section 3582(c), a court can grant a
sentence reduction only if it determines that “extraordinary and compelling reasons” justify the

reduction and that “such a reduction is consistent with applicable policy statements issued by the
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Sentencing Commission.” 18 U.S.C. § 3582(c)(1)(A)(i). The Sentencing Commission’s policy
statement defines “extraordinary and compelling reasons” to include, as relevant here, certain
categories of medical conditions. USSG § 1B1.13, cmt. n.1(A). To state a cognizable basis for a
sentence reduction based on a medical condition, a defendant must establish that his condition
falls within one of those specified categories, which include, as relevant here, (i) any terminal
illness, and (ii) any “serious physical or medical condition . . . that substantially diminishes the
ability of the defendant to provide self-care within the environment of a correctional facility and
from which he or she is not expected to recover.” USSG § 1B1.13, cmt. n.1(A). If a defendant’s
medical condition does not fall within one of the categories specified in the application note (and
no other part of the application note applies), his motion must be denied.

Here, as reflected in the defendant’s medical records (DE 396-1), the defendant does not
suffer from a terminal illness. Nor do any of his medical conditions substantially diminish his
ability “to provide self-care within the environment of a correctional facility.” USSG 1B1.13,
cmt. n.1(A)(i1). With respect to the COVID-19 pandemic, which poses a general threat to every
non-immune person, the mere existence of that pandemic does not fall into either of the medical
categories set forth in Comment Note 1(A) and therefore could not alone provide a basis for a
sentence reduction. The categories encompass specific serious medical conditions afflicting an
individual inmate, not generalized threats to the entire population. “[T]he mere existence of
COVID-19 in society and the possibility that it may spread to a particular prison alone cannot
independently justify compassionate release.” United States v. Raia, 954 F.3d 594, 597 (3rd Cir.
2020). To classify COVID-19 as an extraordinary and compelling reason would not only be

inconsistent with the text of the statute and the policy statement, but would be detrimental to
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BOP’s organized and comprehensive anti-COVID-19 regimens, could result in the scattershot
treatment of inmates, and would undercut the strict criteria BOP employs to determine individual
inmates’ eligibility for sentence reductions and home confinement.

That does not mean, however, that COVID-19 is irrelevant to a court’s analysis of a
motion under Section 3582(c)(1)(A). The CDC has identified two categories of medical risk
factors affecting the likelihood of severe outcomes from COVID-19.! First, the CDC presents a
list of conditions that, according to current data, definitively entail a greater risk of severe illness.
During the current COVID-19 pandemic, an inmate who presents one of the risk factors on that
list, as confirmed by medical records, and who is not expected to recover from that condition,
presents an extraordinary and compelling reason allowing compassionate release under the
statute and guideline policy statement, even if that condition in ordinary times would not allow
compassionate release. Second, CDC guidance currently presents a list of conditions that
“might” increase the risk of severe illness. The CDC advises that with regard to conditions on the
second list: “COVID-19 is a new disease. Currently there are limited data and information about
the impact of underlying medical conditions and whether they increase the risk for severe illness
from COVID-19.” Given the lack of data and certainty regarding this second group of
conditions, an individual with one or more of these conditions does not present an “extraordinary
and compelling reason” under the compassionate release statute and U.S.S.G. § 1B1.13.

The defendant argues that he is at increased risk from COVID-19 because he takes

immunosuppressive medication in order to treat Myasthenia Gravis, an autoimmune

I See Centers for Disease Control, At Risk for Severe Iliness, available at https://www.cdc.gov/
coronavirus/2019-ncov/need-extra-precautions/groups-at-higher-risk.html.
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neuromuscular disease. The CDC lists an immunocompromised state from immune deficiencies
or the use of immune weakening medicines only on the second list of conditions that “might”
increase the risk of severe illness.2 Given the lack of evidence that the defendant’s weakened
immune system will actually increase his risk of becoming seriously ill from COVID-19, he has
not satisfied his burden of establishing an “extraordinary and compelling reason” for
compassionate release.

III.  The Defendant Still Poses a Significant Danger to the Safety of the Community and
the Section 3553(a) Factors Strongly Weigh Against His Release.

Under the applicable policy statement, this Court must deny a sentence reduction unless it
determines the defendant “is not a danger to the safety of any other person or to the community.”
USSG § 1B1.13(2). Additionally, this Court must consider the Section 3553(a) factors, as
“applicable,” as part of its analysis. See § 3582(c)(1)(A); United States v. Chambliss, 948 F.3d
691, 694 (5th Cir. 2020). In this case, even if the defendant could establish that the combination
of his medical condition and the COVID-19 pandemic constitutes extraordinary and compelling
reasons in favor of granting compassionate release, the Court should nonetheless deny the
defendant’s motion because he has failed to demonstrate that he is not a danger to the safety of
the community or otherwise merits release under the Section 3553(a) factors.

The defendant’s criminal history includes multiple violent crimes and firearm offenses,
including burglary of an occupied dwelling, armed robbery, aggravated battery and resisting

arrest (PSI 99 59, 60, 62, 64, 65). Furthermore, in connection with the narcotics trafficking

2 The only source of a weakened immune system listed by the CDC as definitively increasing the
risk of severe illness from COVID-19 is a solid organ transplant. There is no evidence that the
defendant ever had a solid organ transplant.
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conspiracy that led to his conviction in this case, the defendant and his co-defendant kidnapped
an individual they accused of being a government informant, drove him to a secluded section of
the Florida Turnpike near Cutler Ridge, shot the supposed informant in the chest, and left him for
dead (although the victim survived) (PSI 95). See United States v. Belle, 2020 WL 2129412
(D.Conn. May 5, 2020) (notwithstanding asthma, compassionate release denied due to history of
violence and firearms offenses); United States v. Miranda, 2020 WL 2124604 (D.Conn. May 5,
2020) (notwithstanding diabetes, compassionate release denied in light of history of drug crimes
and threatened violence). The defendant’s disciplinary history while in prison, which includes
sanctions for possessing a dangerous weapon (Report Number 3392369, Sanctioned Incident
Date April 26, 2020), threatening bodily harm (Report Number 3040331, Sanctioned Incident
Date 10/2/2017), possessing a dangerous weapon (Report Number 2657262, Sanctioned Incident
Date 12/2/2014), fighting with another person (Report Number 2553701, Sanctioned Incident
Date 11/6/2013), and assaulting without serious injury (Report Number 2481760, Sanctioned
Incident Date 8/18/2013), further demonstrates the continuing danger the defendant poses to the
community. See also United States v. Frazier, 554 Fed. Appx. 842, 846 (11th Cir. 2014) (noting
with approval that defendant’s six infractions while incarcerated, including possession of
narcotics and refusal to obey orders, went to history and characteristics of defendant and
demonstrated disrespect for the law and a continued need for deterrence); United States v.
Williams, 557 F.3d 1254, 1256 (11th Cir. 2009)(permitting consideration of post-sentence
conduct in § 3582(c)(2) proceeding). In denying the defendant’s motion to reconsider the denial
of his First Step Act motion for a sentence reduction, this Court noted that “[g]iven Defendant’s

lengthy criminal history . . . a sentence reduction would be inappropriate in this case” (DE 401).

18



Case 0:04-cr-60275-JIC Document 402 Entered on FLSD Docket 12/31/2020 Page 19 of 20

Accordingly, there is no basis for this Court to find that the defendant is not a danger to the
safety of any other person or the community. See United States v. Belle, 2020 WL 2129412
(D.Conn. May 5, 2020) (notwithstanding asthma, compassionate release denied due to history of
violence and firearms offenses); United States v. Miranda, 2020 WL 2124604 (D.Conn. May 5,
2020) (notwithstanding diabetes, compassionate release denied in light of history of drug crimes
and threatened violence).

Moreover, the Section 3553(a) factors militating against a sentence reduction outweigh
the defendant’s asserted medical concerns related to COVID-19. The defendant stands convicted
of a significant narcotics trafficking conspiracy that involved the distribution of “more than 1.5
kilograms of crack cocaine a week . . . during the period of the conspiracy” (PSI § 34), which ran
from June 2004 through October 13, 2004 (DE 64). The defendant has only served
approximately 60% half of his sentence, and his scheduled release date is nearly 8 years away.
These facts weigh against granting his motion. See United States v. Steinger, 2020 WL 1865989
(S.D.Fla. Apr. 14, 2020) (request, if granted, would result in a 12-year reduction of sentence,
which the court finds to be inappropriate given the severity of his offenses, involving an $800
million fraud with 30,000 victims); United States v. Moskop, 2020 WL 1862636 (S.D.IlI. Apr. 14,
2020) (72-year-old inmate “has suffered or suffers from various acute and chronic conditions
including depression, high blood pressure, high cholesterol, an enlarged prostate, hearing loss,
kidney disease, bleeding on the brain, and mental deterioration,” but has served less than half of
a 240-month sentence for serious fraud, and is at no particular enhanced risk from COVID-19);
United States v. Daugerdas, 2020 WL 2097653 (S.D.N.Y. May 1, 2020) (the defendant suffers

from type 2 diabetes, obesity, hypertension, and high cholesterol, but he has served only 37% of
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a 180-month sentence for the largest tax shelter fraud in U.S. history; release is denied, but the
court recommends that BOP consider a furlough).
CONCLUSION
WHEREFORE, the Government respectfully requests that this Court deny the
defendant’s motion for compassionate release.
Respectfully submitted,

ARIANA FAJARDO ORSHAN
UNITED STATES ATTORNEY

By: _/s/Sean Paul Cronin
Sean Paul Cronin
Assistant United States Attorney
Court No.A5500940
99 N.E. 4th Street, Suite 400
Miami, FL 33132
Tel# (305) 961-9194
Fax: (305) 530-6168
Sean.P.Cronin@usdoj.gov

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on December 31, 2020, I electronically filed the foregoing
document with the Clerk of the Court using CM/ECF.
/s/ Sean Paul Cronin
Sean Paul Cronin
Assistant United States Attorney
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

CASE NO. 04-60275-CR-COHN

UNITED STATES OF AMERICA,

Plaintiff,

V.

ANTHONY BELL,
Defendant.

ANTHONY BELL’S REPLY TO GOVERNMENT’S RESPONSE IN
OPPOSITION TO DEFENDANT’S MOTION FOR COMPASSIONATE
RELEASE

Anthony Bell, through undersigned counsel, respectfully files this Reply to
Government’s Response in Opposition to Defendant’s Motion for Compassionate
Release (DE 402) filed December 31, 2020 and in support thereof states the following:

The government concedes that Mr. Bell has satisfied the exhaustion
requirement of 18 U.S.C. § 3582(c)(1)(A)(DE 402:14). However, the government
contends that Mr. Bell’s motion should be denied for two reasons—that Mr. Bell “has
not established extraordinary and compelling reasons for a reduction” (DE-402:16-
17) and that “the 18 U.S.C. § 3553(a) factors do not support the reduction because he
1s a danger to the community” (DE 402:16-20). The government is wrong on both.

Mr. Bell suffers from Myasthenia Gravis (MG) a very serious auto-immune

disorder which can cause paralysis to the muscles surrounding the lungs. Further he

has taken prednisone which make him immuno-suppressed. Both of these conditions
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put Mr. Bell at an extreme risk of death if exposed to COVID-19, thus establishing
“extraordinary and compelling reasons” for release. Moreover, Mr. Bell has a solid
release plan with a stable family residence which counsel has confirmed and which
will be detailed below. Mr. Bell will address each of the government’s arguments in
turn. However, first Mr. Bell will respond and refute the government’s erroneous
claim that Mr. Bell must meet the prerequisites of U.S.S.G. 1B1.13 relying on Dillon
v. United States, 560 U.S. 817 (2010) and relying on unpublished, non-binding,
non-precedential cases construing Dillon in spite of the fact that there are
published decisions from four circuits rejecting the government’s claim—the
Second, Fourth, Sixth and Seventh—and there are not any published cases from any
Circuit supporting their claim on the issue, including the Eleventh Circuit.

The Government’s Claim that Mr. Bell Must Meet the Criteria of

1B1.13 is Wrong and Contrary to Decisions by the Second,

Fourth, Sixth, and Seventh Circuit Courts of Appeal, holding

that §1B1.13 is Neither “Binding” nor “Applicable” to First Step

Motions for Compassionate Release filed by Defendants with the

Court

Contrary to the government’s assertion (DE 402:10-16), U.S.S.G. 1B1.13 is not
binding on this Court. As related in his motion for release (DE 396:12-16) the First
Step Act allows courts independently to determine what constitute “extraordinary
and compelling” circumstances in the context of compassionate release motions.

As related in his motion for release (summarized here), in United States v.
Brooker, 2020 WL 5739712 (2rd Cir. September 25, 2020), the Second Circuit held

that “the First Step Act freed district courts to consider the full slate of extraordinary

2
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and compelling reasons that an imprisoned person might bring before them in
motions for compassionate release. Neither Application Note 1(D) nor anything else
in the now-outdated version of the Guideline limits the district court’s discretion.” Id.
at 7. It is now clear that district courts have broad discretion to decide what constitute
extraordinary and compelling reasons for a reduction-in-sentence under §
3582(c)(1)(A) and they are not bound by U.S.S.G. § 1B1.13 in making that
determination. The Second Circuit took a careful look at §1B1.13 and held it could
not be the “applicable policy statement” for motions brought by a defendant under
the post-First Step Act § 3582(c)(1)(A). After all, §1B1.13 makes multiple references
to BOP as the moving entity and in application note 4 expressly states that a
“reduction under this policy statement may be granted only upon motion by the
Director of the BOP.” So, the Court in Brooker concluded, § 1B1.13 is the policy
statement that applies to motions brought by the BOP. Id. at 6-7 (emphasis
added). Without a policy statement, the determination is left to the broad discretion
of the district court. The only statutory limit for the district court is that
rehabilitation alone is not an extraordinary and compelling reason. Id. at 8.

Again as related by Bell in his motion for release the Second Circuit has been
joined by three other circuits—the Sixth, Seventh and most recently the Fourth in
finding U.S.S.G. § 1B1.13 not binding on district courts (DE 396:12-16).

In United States v. Jones, the Sixth Circuit held “that U.S.S.G. § 1B1.13 is not

an ‘applicable’ policy statement when an imprisoned person files a motion for
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compassionate release.” --- F.3d ---, 2020 WL 6817488, at *6 (6th Cir. Nov. 20, 2020).
In reaching this holding, the Sixth Circuit addressed Dillon v. United States, 560 U.S.
817 (2010), but contrary to the government’s assertion (DE 402:11-14), the Sixth
Circuit determined that “the passage of the First Step Act rendered § 1B1.13
‘inapplicable’ to cases where an imprisoned person files a motion for compassionate
release.” Id. at *7. With inmate-initiated compassionate release motions, “federal
judges . . . have full discretion to define ‘extraordinary and compelling’ without
consulting the policy statement § 1B1.13.” Id. at *9.

The Seventh Circuit has also reached the same conclusion. United States v.
Gunn, --- F.3d ---, 2020 WL 6813995, at *2 (7th Cir. Nov. 20, 2020) (finding the
“Sentencing Commission has not yet issued a policy statement ‘applicable’ to Gunn’s
[compassionate release] request”). It explained, “Until...§ 1B1.13 is amended, . . .the
Guidelines Manual lacks an ‘applicable’ policy statement covering prisoner-initiated
applications for compassionate release.” Id.

And most recently, and subsequent to the filing of Bell’s motion, in United
States v. McCoy,--- F.3d ---, No. 20-6821, 22, 2020 WL 7050097 at *8 (4th Cir. Dec. 2,
020) the Fourth Circuit held that, “[A]s of now, there is no Sentencing Commission
policy statement ‘applicable’ to the defendants’ compassionate release motions, which
means that district courts need not conform under 3582(c)(1)(A)’s consistency
requirement, to 1B1.13 in determining whether there exist ‘extraordinary and

compelling reasons’ for a sentencing reduction.” Thus, the Fourth Circuit joined the
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three federal circuits referenced above in finding that the First Step Act permits
courts independently to determine what circumstances constitute “extraordinary and
compelling reasons” in the context of compassionate release motions. Factually, the
Fourth Circuit affirmed the district courts’ sentence reduction of “stacked” sentences
pursuant to 18 U.S.C. § 924(c), based on the previous 32 year mandatory sentence
being of “incredible length” and the fact that McCoy was a teenager with no relevant
criminal history at the time of his offenses, making the recidivist penalties of “stacked
sentences particularly inappropriate. Id. at *4. Therefore, this Court, as explained by
four separate circuit courts of appeal, is not “bound” by § 1B1.13. In addition,
numerous court in the Southern District of Florida agree. United States v. Cubero,
Case No. 12-20071-CR-SEITZ, ECF DE 104:4 (S.D. Fla. Feb. 3, 2021); United States
v. Cano, Case No. 95-481-CR-ALTONAGA, ECF DE 965 (S.D. Fla. Dec. 16, 2020);
United States v. Campbell, Case No. 91-6093-CR-BLOOM, ECF DE 183 (S.D. Fla.
Jan. 6, 2021); United States v. Currington, Case No. 12-20115-CR-COOKE ECF DE
645 (S.D. Fla. July 7, 2020); United States v. Hope, Case No. 90-60108-CR-WILLIAMS
ECF DE 479 (S.D. Fla. April 10, 2020).

As a result of the foregoing, the government is legally wrong in claiming that
Mr. Bell must meet the prerequisites of U.S.S.G. § 1B1.13 relying on Dillon v. United
States, 560 U.S. 817 (2010) and in relying on two district court decisions and three
unpublished circuit opinions construing Dillon and a pre First Step Act Eleventh

Circuit case, United States v. Colon, 707 F. 3d. 1255 (11th Cir. 2013)(DE 181:12-14)
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that did not address the issue here and is not on point. This in spite of the fact that
there are published decisions from four circuits—the Second, Fourth, Sixth and
Seventh—that have rejected the government’s claim and there are no Circuits with
published cases supporting their claim, including the Eleventh Circuit.

Not only does the government erroneously claim that the Court’s decision is
constrained by 1B1.13, they base almost the entirety of their claim that Bell has failed
to demonstrate “extraordinary and compelling” reasons for release on this misguided
notion (DE 402:15-17). To that end, they contend that Bell has failed to establish that
he suffers from a “terminal illness” or a “serious physical or medical condition...that
substantially diminishes his ability to provide self-care within the environment of a
correctional facility and from which he or she is not expected to recover” quoting
1B1.13 cmt. n. 1(A)(DE 402:15). The government continues and erroneously claims
that “[I]f a defendants medical condition does not fall within one of these categories
specified in the application note (and no other part of the application note applies),
his motion must be denied.” (DE 402:15-16)(emphasis added). This is incorrect as
1t directly quotes the outdated criteria of 1B1.13 (DE 402:15). Thus, the government’s
claim here must be rejected.

Nonetheless, as will be explained below Mr. Bell even satisfies the non-
binding criteria of 1B1.13. n. 1(A)(ii)(I) in that the disease of Myasthenia Gravis
is a serious medical condition that substantially diminishes the ability of Mr. Bell to

provide self-care within the environment of a correctional facility and from which he
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is not expected to recover as Myasthenia Gravis is lifelong and incurable.

The Government is Mistaken that Mr. Bell has not Established

Extraordinary and Compelling Reasons Warranting a

Reduction

The government states that Mr. Bell has not “identified” extraordinary and
compelling reasons for a sentence reduction (DE 402:14). This is incorrect. First, the
government misses the point by referring only to the fact that Mr. Bell may be at risk
from COVID-19, “because he takes immunosuppressive medication in order to treat
Myasthenia Gravis, an autoimmune neuromuscular disease” and that the CDC lists
an immunocompromised state as “only on the second list of conditions that ‘might’
increase the risk of severe illness” and “given the lack of evidence that the defendant’s
weakened immune system will actually increase his risk of becoming seriously from
COVID-19, he has not satisfied his burden of establishing an ‘extraordinary and
compelling reason’ for compassionate release” (DE 402:16-17). The government fails
to address the risk posed to Mr. Bell from COVID-19 because he suffers from the
disease of Myasthenia Gravis itself, separate and apart from the issues of immune-
suppression that are an additional consequence/risk associated with MG. This
avoidance by the government is especially telling in light of Mr. Bell’s reliance on MG
in his compassionate release motion where he stated that Myasthenia Gravis is “an
autoimmune disease in which the neuromuscular junction functions abnormally

resulting in episodes of muscle weakness. In Myasthenia Gravis, the immune system

produces antibodies that attack the receptors that lie on the muscle side of the
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neuromuscular junction. The particular receptors damaged are those that receive the
nerve signal by the action of acetyl-choline, a chemical substance that transmits the
nerve impulse across the junction (a neuro-transmitter). Difficulty in speaking and
swallowing and weakness of the arms and legs are common. In severe bouts, people
may become paralyzed and may also develop a life-threatening weakness of the
muscles needed for breathing. See Merck Manual, Disorders of the Neuromuscular
Junction, Myasthenia Gravis, pages 332-333) (Home Edition, 1997)"(DE 396:4). To
this fact based argument, the government was silent. Not a word about how an
individual suffering from MG could potentially die from COVID-19 because of
paralysis to the muscles needed for breathing.

In response to the government’s pleading, counsel retained Dr. Meredith Bock,
a neurologist, to review Mr. Bell’s medical records and give an opinion as to the
potential risks to Mr. Bell in prison posed by COVID-19 in light of him suffering from
Myasthenia Gravis. Dr. Bock’s evaluation is attached hereto as defense exhibit G and
in it she notes that, “Mr. Bell was diagnosed with myasthenia gravis in 2007 and has
required chronic immunosuppressive therapy with prednisone. He has been on doses
as high as 80 mg daily and is currently maintained on a dose of 10-15 mg daily. He
has required two hospitalizations due to myasthenic crisis causing muscle weakness
and respiratory difficulty (in 2007 and 2011). At least one of his prior cases was severe
enough to cause hemodynamic instability, including hypotension and respiratory

depression. He has tried multiple times to wean off prednisone, but has been unable
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to do so due to the return of muscle weakness. He therefore has been in a state of
immunosuppression since 2007 and will likely continue to require lifelong
immunosuppression.” Dr. Bock then continues in her report and addresses Mr. Bell’s
risk if he contracted COVID-19 in light of myasthenia gravis and his associated
immuno-suppressed condition. She specifically addresses the risk in light of the CDC
risk factors and writes, “[M]r. Bell has myasthenia gravis, which renders him highly
likely to suffer serious complication or death were he to contract COVID-19. He is at
high risk for two reasons. Firstly, the most recent CDC guidelines state that people
of any age with certain medical conditions are likely to be at increased risk for severe
illness from COVID-19. Immunocompromise from use of corticosteroids, according to
the CDC, is a condition that might put people at risk for severe illness from COVID-
19. Secondly, myasthenia gravis is a condition causing fluctuating diffuse muscle
weakness, including weakness of the respiratory muscles. The most serious
complication of myasthenia gravis is myasthenic crisis, which can be triggered by any
viral infection. In fact, the most frequent trigger of myasthenic crisis is infection. In
my experience on the inpatient neurology unit, I have seen respiratory infections from
less virulent agents than COVID-19 cause life-threatening respiratory failure in
patients with myasthenia gravis. If Mr. Bell were to contract COVID-19, he would be
a very high risk of respiratory muscle weakness and subsequent hypercarbic
respiratory failure. Myasthenic crisis can often lead to the need for longer term

ventilation, multiorgan failure and death. In fact, I would put him at extremely high
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risk of serious illness or even death if he were to contract COVID-19.” Dr. Bock’s
curriculum vitae is attached hereto as defense exhibit H.

Dr. Bock concludes her evaluation noting that myasthenia gravis is a condition
without a cure that leads to a lifelong elevated risk of severe respiratory
complications from any viral illness. Finally, she opines that Mr. Bell is at a high risk
of life threatening respiratory weakness and “if he were to contract a viral infection,
I worry about his ability to survive his prison sentence. Mr. Bell is at extremely high
risk of adverse outcomes, including death, if he contracts COVID-19.”

Indeed, based on Dr. Bock’s evaluation Mr. Bell even satisfies the non-binding
criteria of 1B1.13, Application note 1 which provides in part:

(A)Medical Condition of the Defendant—(i1)The defendant is suffering
from a terminal illness...(i1)) The defendant is—(I)suffering from a
serious physical or medical condition, (II)suffering from a serious
functional or cognitive impairment, or (III) experiencing deteriorating
physical or mental health because of the aging process, that
substantially diminishes the ability of the defendant to provide self-care
within the environment of a correctional facility and from which he or
she 1s not expected to recover.

(B) Age of the defendant.—The defendant (i) is at least 65 years old; (i1)
1s experiencing a serious deterioration in physical or mental health
because of the aging process; and (iii) has served at least 10 years or 75
percent of his or her term of imprisonment, whichever is less.

(D) Other Reasons----As determined by the Director of the Bureau of
Prisons, there exists in the defendant’s case an extraordinary and

compelling other than, or in combination with, the reasons described in
subdivisions (A) through (C).

10
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Here, as detailed by Dr. Bock, Mr. Bell is suffering from a serious medical
condition that is lifelong and incurable and should be contact COVID-19, can result
in life-threatening respiratory failure leading to the need for longer term ventilation,
multiorgan failure and death. As a result, Anthony Bell has even met the non-binding
Sentencing Guidelines Commission’s criteria for the establishment of the
“extraordinary and compelling reasons” requirement of 18 U.S.C. 3582(c)(1)(A).

Mr. Bell is Not a Danger to the Community and Converting the

Remainder of Mr. Bell’s Sentence to House Arrest/Home

Confinement/Electronic Monitoring is Sufficient to Accomplish
the Goals of Sentencing

The government claims that Mr. Bell still poses a significant danger to the
community and that the 18 U.S.C. 3553 factors weigh against his release (DE
402:17). The government bases this claim on three contentions, namely the facts of
Mr. Bell’s case, his prior record and his disciplinary record in prison (DE 402:17-19).
As to the facts of the instant case, Mr. Bell acknowledges that they are a potential
cause for concern. However, those facts occurred over 16 years ago in 2004 when Mr.
Bell was 23. As shown in his compassionate release motion and as expounded upon
below, Mr. Bell is not the same person he was and there is good evidence to
demonstrate that he is not presently a danger to the community and that reducing
the rest of his sentence to time served and supervised release with electronic
monitoring/house arrest is consistent with the factors in 3553(a).

Regarding his prior record, the government states that, [T]he defendant’s

criminal history includes multiple violent crimes and firearm offenses, including
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burglary of an occupied dwelling, armed robbery, aggravated battery and resisting
arrest” citing the PSI at paragraphs 59, 60, 62, 64, and 65. But this is not accurate.
The PSI and specifically those paragraphs demonstrate that Mr. Bell does not have
any such convictions for burglary of an occupied dwelling, aggravated battery or
armed robbery. Moreover, the aggravated assault at paragraph 59 was an offense
involving a juvenile proceeding when Mr. Bell was 14 wherein he was treated as a
juvenile and given a period of juvenile community control which was ultimately
successfully terminated (See PSI at paragraph 59). Mr. Bell’s felony convictions are
for two cases of carrying a concealed firearm, grand theft and aggravated fleeing and
eluding. The charge of aggravated assault on a police officer was nolle prossed (See
PSI at paragraphs 62, 64, and 65). In fact, the Court classified Mr. Bell as a career
offender based on the carrying concealed firearm convictions to which counsel
objected (See Addendum to PSI 2). Ultimately, Mr. Bell was correct as the Eleventh
Circuit’s opinion in United States v. Gilbert, 138 F.3d 1371 (11th Cir. 1998) classifying
carrying a concealed firearm as a crime of violence for career offender enhancement
was overturned in United Stated v. Archer, 531 F. 3d 1347 (11th Cri. 2008) and thus
ultimately the designation of Mr. Bell as a career offender was and is incorrect. Based
on the foregoing, the government’s description of Mr. Bell’s prior criminal history,
which is factually inaccurate, is legally wrong because this factor does not weigh

against his release.
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In their Response, the government is critical of Mr. Bell’s disciplinary record
in prison claiming it shows he is a continuing danger to the community (DE 402:18).
But a closer inspection shows that this is not the case. First, Mr. Bell is housed at
USP Florence. He is not at a minimum or medium security correctional facility. Life
at a USP is a struggle to survive and to survive you must defend yourself. But even
in this incredibly dangerous environment, Mr. Bell has undertaken a path of self-
improvement. As outlined in his motion for release, Mr. Bell has worked at the prison
facility and engaged in educational and vocational training. Most importantly, Mr.
Bell has engaged in an industrious, determined and long-term effort to prepare for
and complete his GED. Moreover, Mr. Bell has worked in the prison system including
working as an orderly, in food service, as a cook, in dining room detail, recreation
detail, hobby detail, and n admission and orientation
(See BOP work history attached to the motion for compassionate release as defense
Exhibit D). Moreover, he has taken educational classes to obtain his GED and taken
and completed educational/vocational/self-improvement classes including English
proficiency, computer classes, ace German, creative writing, legal research, legal
writing, and parenting class, (See BOP educational transcript attached to the motion
for compassionate release as defense Exhibit E). Mr. Bell acknowledges that he has
had multiple disciplinary reports. However, again Mr. Bell has been housed at USPs
where conditions are extremely difficult and he has struggled to adjust to these

conditions. See also, United States v. Walker, Case No. 07-60238-COHN, ECF 58:6

13
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(S.D. Fla. Feb. 24, 2020)(Court must view prison disciplinary records with caution
mindful that prisoners are afforded minimal due process rights in disciplinary
proceedings citing Smith v. Deemer, 641 Fed. Appx. 865, 868 (11th Cir. 2016).
Moreover, as documented in the BOP medical records attached to the compassionate
release motion as defense Exhibit A (pages 6, 15-19, 22, 24, 27-28, 33, 35, 46, 55, 57,
60, 73 and 75), Mr. Bell has been diagnosed with depression which has made his
acclimation to harsh prison conditions difficult (Mr. Bell attached his BOP
disciplinary report attached to the motion for release as defense Exhibit F).
Importantly, and as expressed in his Pro Se Compassionate Release Motion, Mr. Bell
has expressed great anguish for his past conduct with the prison psychologist, Dr.
Kost, during anger management sessions and Mr. Bell discovered a long contempt
for who he was. Mr. Bell is remorseful and has tremendous regret for what he has
done and in the future desires to become a Nutrition Specialist for people with
underlying health conditions (DE-373:21)(DE 396:30-31). Based on the foregoing, Mr.
Bell has demonstrated that he is not the man he was in 2004 and that the facts of
the case 16 years ago do not demonstrate that he is presently a danger to the
community such that his motion for release to house arrest/home

confinement/electronic monitoring should be denied.

14
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Mr. Bell has a Solid Release Plan

Moreover and importantly, Mr. Bell has a stable residence awaiting him with
a reliable family member who will support and encourage him while on an extended
term of supervised release and house arrest. As indicated in his motion for release
(DE 396:16-17), Mr. Bell can live with his sister Hope Demons. Counsel has spoken
with Ms. Demons and has confirmed the following. She owns her single family
residence located at 9107 County Rd., 205B, Wildwood, FIl. 34785. This is a three
bedroom, two bath home in which Ms. Demons has resided since 2006. Ms. Demons
1s a Registered Nurse who is employed as the Director of Case Management at Select
Specialty Hospice in Wildwood. Ms. Demons has communicated to counsel that she
fully supports Mr. Bell and will assist him financially, emotionally, spiritually and
in any way needed to facilitate Anthony’s successful transition to supervised release.
It 1s also noteworthy that Mr. Bell would be living in Wildwood Fl. and not Broward
County where the instant offense occurred.

Mr. Bell has Served 16 Years in Prison Which Term Meets the Goal of the
Sentencing Statute to Reflect the Seriousness of the Offense, to Promote
Respect for the Law and to Provide Just Punishment for the Offense

The government claims that Mr. Bell has “only served” approximately 60 % of
his sentence and that this factor weighs against granting his motion (DE 402:19).
But this is wrong. Mr. Bell has served those 16 years in the harsh conditions of a USP

which as noted above consists of a daily struggle to survive. Moreover, Mr. Bell has

done this with a serious medical condition and has also suffered with the significant

15



Case 0:04-cr-60275-JIC Document 410 Entered on FLSD Docket 02/04/2021 Page 16 of 19

documented mental health issue of depression. In addition, the standard set forth by
the BOP for full service of a sentence, which includes regulatory gain time, results in
the typical inmate serving 85 % of their total sentence. Thus, 60 % is not a windfall
in any way and would be consistent with the requirement of 18 U.S.C. 3553(a) that
the sentence be sufficient but not greater to meet the goals of the statute and to reflect
the seriousness of the offense, to promote respect for the law, and to provide just
punishment while recognizing the extraordinary times that our nation and
(specifically here) inmates are experiencing during this unparalleled pandemic.
Indeed, it has been well said that “[T]hese are not normal times,” given the “the risk
of exposure and death from the COVID-19 pandemic.” United States v. Gonzalez,
2020 WL 1536155, at *1 (E.D. Wa. Mar. 31, 2020).

Moreover, as related in his motion for release (DE 396:31-32 ) other courts have
recognized this and granted motions where inmates had served similar or
substantially less of their sentence than Mr. Bell. United States v. Chopra, 18-
20668-Middlebrooks, (DE 606, 607)(S.D. Fla. June 8, 2020)( "I agree that it is not
typical to grant compassionate release to an individual who has served such a short
portion of his sentence...[Iln making this decision, I am guided by a simple truth: I
sentenced Defendant to 48 months imprisonment, not death or confinement under
threat of serious illness."); United States v. Vazquez-Torres, 19-20342-Bloom, (DE-
58)(S.D. Fla. July 10, 2020)(reducing a 24 month sentence to time served of 5 months);

United States v. Schumack, 14-80081-Middlebrooks, (DE 894)(S.D. Fla. June 11,
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2020)(reducing 144 month sentence to time served of 69 months). United States v.
Locke, No. 18-cr-132, 2020 WL 3101016, at 1, 6 (W.D. Wash. June 11, 2020)
(compassionately releasing a defendant who had “served no more than six months of
his 62-month sentence”); United States v. Brown, Case No. 2:18-cr-360, Dkt. No. 35
(N.D. Ala. May 22, 2020) (granting compassionate release to defendant 11 months
into 60 month sentence); United States v. Ben Yhwh, --- F. Supp. 3d ---, 2020 WL
1874125, at *2 (D. Hawaii Apr. 13, 2020) (granting compassionate release to
defendant less than 13 months into 60 month sentence); United States v. Delgado,
2020 WL 2464685, at *1, *4 (D. Conn. Apr. 30, 2020) (granting compassionate release
to defendant 29 months into 120 month sentence); United States v. Winston, Case No.
1:13-cr-639-RDB, Dkt. No. 295 (D. Md. Apr. 28, 2020) (granting compassionate
release to defendant 36 months into 120 month sentence).

As a result, the granting of this motion would provide adequate punishment
and promote respect for the law and it would be consistent with the goals of the

sentencing statute, 18 U.S.C. § 3553(a)(1).

The BOP Cannot Properly Care for Mr. Bell
Should He Contract COVID-19

The BOP is not able to provide the care necessary to Mr. Bell to survive should
he contract COVID-19. In his motion for release, Bell detailed the BOP’s inability to
protect him (DE 396:8,16,22-28). See also, United States v. Little, Case. No. 18-60013-

COHN, ECF 66:5-7 (S.D. Fla. Sept. 4, 2020). It is noteworthy that in their response
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the government does not contend otherwise. The government merely outlines what
the BOP has done and what they pledge to do. However, the government does not
claim that Mr. Bell is not in danger from his continued incarceration due to his

medical condition and COVID-19 (DE 402:2-6). And clearly Mr. Bell is in danger

should he contract the coronavirus.

Conclusion

In conclusion, based on the foregoing, Mr. Bell has established “extraordinary
and compelling reasons” warranting a reduction under 18 U.S.C. 3582(c)(1)(A) and
even satisfies the Sentencing Commission’s criteria for those reasons pursuant to
U.S.S.G. 1B1.13 n. 1(A)@11)(I). Moreover, granting the motion is consistent with the
factors outlined in 18 U.S.C. § 3553(a). Accordingly, Mr. Bell respectfully requests
that the Court grant his motion for compassionate release, and release him to house
arrest/home confinement/electronic monitoring (consistent with the specifics of his
release plan) for the remainder of the time he would have served in prison as a
condition of supervised release, and with a special condition that he self-quarantine
for 14 days, as instructed by the CDC for persons who have possibly been exposed to

COVID-19.
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Respectfully Submitted,

MICHAEL CARUSO
FEDERAL PUBLIC DEFENDER

By:/s/Timothy M. Day
Timothy M. Day
Assistant Federal Public Defender
Florida Bar No. 0360325
One East Broward Boulevard, Suite 100
Ft. Lauderdale, Florida 33301
Tel: 954-640-7108
E-Mail Address: timothy_day@fd.org

CERTIFICATE OF SERVICE
I HEREBY certify that on February 4, 2021, I electronically filed the foregoing
document with the Clerk of the Court using CM/ECF. 1 also certify that the
foregoing document is being served this day on all counsel of record via transmission
of Notices of Electronic Filing generated by CM/ECF or in some other authorized
manner for those counsel or parties who are not authorized to receive electronically

Notices of Electronic Filing.

[s/Timothy M. Day
Timothy M. Day

19



Case 0:04-cr-60275-JIC Document 410-1 Entered on FLSD Docket 02/04/2021 Page 1 of 2

Meredith Bock, MD
1635 Divisadero St.
San Francisco, CA 94115

January 26, 2021
Medical Evaluation regarding Anthony Bell (DOB 5/4/81, Age 39)

Introduction

My name is Dr. Meredith Bock and | am a board certified academic neurologist. | have been
retained by Attorney Timothy Day to provide a medical evaluation of inmate Mr. Bell. To
perform this evaluation, | reviewed the medical records of Mr. Bell as provided to me by
Attorney Timothy Day. These records included: Bureau of Prisons' medical records from 2013 to
2020. In the following report, | will render my opinion of the nature of Mr. Bell’s neurologic
problems. will then discuss the nature and seriousness of his current problems. I will discuss
whether | believe that these neurologic problems place him at higher risk of developing
complications or dying from COVID-19, were he to contract it. | will also address whether these
problems constitute terminal conditions or serious conditions from which Mr. Bell is not
expected to recover.

Neurologic Problems Identified

Mr. Bell was diagnosed with myasthenia gravis in 2007 and has required chronic
immunosuppressive therapy with prednisone. He has been on doses as high as 80 mg daily and is
currently maintained on a dose of 10-15 mg daily. He has required two hospitalizations due to
myasthenic crisis causing muscle weakness and respiratory difficulty (in 2007 and 2011). At
least one of his prior crises was severe enough to cause hemodynamic instability, including
hypotension and respiratory depression. He has tried multiple times to wean off prednisone, but
has been unable to do so due to return of muscle weakness. He therefore has been in a state of
immunosuppression since 2007 and will likely continue to require lifelong immunosuppression.

Current Medications for Neurologic Problems
Prednisone 10 mg daily

COVID-19 Related Conditions

Mr. Bell has myasthenia gravis, which renders him highly likely to suffer serious complication or
death were he to contract Covid-19. He is at high risk for two reasons. Firstly, the most recent
CDC guidelines state that people of any age with certain medical conditions are likely to be at
increased risk for severe illness from COVID-19. Immunocompromise from use of
corticosteroids, according to the CDC, is a condition that might put people at risk for severe
illness from COVID-19.! Secondly, myasthenia gravis is a condition causing fluctuating diffuse
muscle weakness, including weakness of the respiratory muscles. The most serious complication
of myasthenia gravis is myasthenic crisis, which importantly can be triggered by any viral

! https://www.cdc.gov/coronavirus/2019-ncov/need-extra-precautions/people-with-medical-conditions.html
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infection.? In fact, the most frequent trigger of myasthenic crisis is infection. In my experience
on the inpatient neurology unit, | have seen respiratory infections from less virulent agents than
COVID-19 cause life-threatening respiratory failure in patients with myasthenia gravis. If Mr.
Bell were to contract COVID-19, he would be at very high risk of respiratory muscle weakness
and subsequent hypercarbic respiratory failure. Myasthenic crisis can often lead to the need for
longer term ventilation, multiorgan failure, and death.* In fact, | would put him at extremely high
risk of serious illness or even death if here were to contract COVID-109.

Serious or Unresolved Medical Conditions from which Mr. Bell is Not Expected to Recover
Mr. Bell has myasthenia gravis, which is a condition currently without a cure. This is a lifelong
diagnosis requiring lifelong immunosuppression and leading to a chronically elevated risk for
severe respiratory complications from any viral illness.

Conclusions

Mr. Bell is a 40-year-old man with myasthenia gravis. Given his immunocompromised status
and high risk of life-threatening respiratory weakness if he were to contract a viral infection, |
worry about his ability to survive his prison sentence. Mr. Bell is at extremely high risk of
adverse outcomes, including death, if he contracts COVID-19.

Respectfully submitted,

Meredith Bock, MD

2 Bedlack RS, Sanders DB. On the concept of myasthenic crisis. J Clin Neuromuscul Dis. 2002 Sep;4(1):40-2. doi:
10.1097/00131402-200209000-00009.

3 Gummi RR, Kukulka NA, Deroche CB, Govindarajan R. Factors associated with acute exacerbations of
myasthenia gravis. Muscle Nerve. 2019 Dec;60(6):693-699. doi: 10.1002/mus.26689. Epub 2019 Sep 10.

4 Neumann B, Angstwurm K, Mergenthaler P, Kohler S, Schonenberger S, Bosel J, Neumann U, Vidal A, Huttner
HB, Gerner ST, Thieme A, Steinbrecher A, Dunkel J, Roth C, Schneider H, Schimmel E, Fuhrer H, Fahrendorf C,
Alberty A, Zinke J, Meisel A, Dohmen C, Stetefeld HR; German Myasthenic Crisis Study Group. Myasthenic crisis
demanding mechanical ventilation: A multicenter analysis of 250 cases. Neurology. 2020 Jan 21;94(3):299-e313.
doi: 10.1212/WNL.0000000000008688. Epub 2019 Dec 4. Erratum in: Neurology. 2020 Apr 21;94(16):724.
Schneider, Haucke [corrected to Schneider, Hauke].
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MEREDITH A. BOCK

Identifying Data

Name: Meredith A. Bock, MD
Email: Meredith.Bock@ucsf.edu
Phone: 818-648-6941

Academic History

Universities
2006-2010 Bachelor of Arts, summa cum laude. Princeton University, Princeton, NJ
2011-2016 MD with Distinction, AOA. University of California, San Francisco School of Medicine, San Francisco, CA

Residency Training

2016-2017 Internal Medicine Internship, University of California, San Francisco, San Francisco, CA
2017-2020 Neurology Residency, University of California, San Francisco, San Francisco, CA
2019-2020 Neurology Clinic Chief Resident, University of California, San Francisco, San Francisco, CA

Fellowship Training
2020-present  Movement Disorders Fellowship, University of California San Francisco, San Francisco, CA

Clinical Research Experience

2019-present
Center for Population Brain Health, San Francisco VA Medical Center, CA
Mentor: Kristine Yaffe, MD
Role: Co-investigator
Projects:

e Investigate apathy as a predictor of dementia in a population-based sample of community dwelling older
adults. Responsibilities: Designed project, performed data analysis, drafted and edited manuscript.
Status: Manuscript published in Neurology.

e Evaluate cognitive and functional trajectories in the pre-clinical and clinical phase of Parkinson’s disease
in a population-based sample of older adults from the MrOS/SOF cohorts. Responsibilities: Design
project, perform data analysis, draft and edit manuscript. Status: Analysis proposal approved, planning
analysis.

2019-present
UCSF Movement Disorder and Neuromodulation Center, San Francisco, CA
Mentors: Caroline Tanner, MD PhD, Ethan Brown, MD, Maya Katz, MD
Role: Co-investigator
Projects:
¢ Evaluate determinants of quality of life and economic burden in a large, online cohort of patients with
Parkinson’s Disease. Responsibilities: Design project, perform data cleaning and validation, perform data
analysis, draft and edit manuscript. Status: Analysis ongoing, initial findings presented at the
Neuropalliative Care Summit and as Top Abstract at the Movement Disorders Society Annual Meeting.
e Secondary component analysis of PCORI-funded randomized clinical trial evaluating the impact of a
palliative care intervention in Parkinson’s disease. Responsibilities: Design project, coordinate with
primary study statistician to perform data analysis, draft and edit manuscript. Status: Analysis ongoing.

2014-2015
UCSF Amyotrophic Lateral Sclerosis Center, San Francisco, CA
Mentor: Catherine Lomen-Hoerth, MD PhD
Role: Clinical and Translational Research Pathway Yearlong Fellow
Project Focus: Investigated progression of cognitive-behavioral changes in patients with ALS and their impact on
patient- and caregiver-reported outcomes
Responsibilities: Developed study aims, designed research protocol, wrote IRB-approved application, collected
and managed data, performed data analysis, drafted and edited two first author manuscripts published in peer-
reviewed journals.
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2012
UCSF Global Health Institute, Kisumu, Kenya
Mentor: Hilary Wolf, MD
Role: Summer Research Fellow
Project Focus: Explored qualitative reasons for loss to follow-up among HIV-positive adolescents as perceived by
health care workers in Kisumu, Kenya
Responsibilities: Organized focus groups and recruited participants, coded transcripts, analyzed qualitative data
using grounded theory to inform development of community-based intervention.

2010-2011

UCSF Breast Care Center, San Francisco, CA
Mentor: Michelle Melisko, MD
Role: Princeton Alumnicorps Fellow
Project Focus: Assessed impact of online health questionnaires on symptom management and health behaviors
reporting for breast cancer survivors

o Responsibilities: Recruited patients, managed data, and coordinated data analysis for clinical trials. Drafted and
published one first-author manuscript in a peer-reviewed journal and made recommendations to NIH-funded
practice group to improve online health questionnaire based on patient feedback and extensive testing.

Grants

2019-2020 UCSF Neurology Flexible Residency Clinical Research Grant
2014-2015 UCSF Medical School Clinical and Translational Research Fellowship Yearlong Award
2012 UCSF Dean’s Summer Research Fellowship

Selected Awards & Achievements

2020 Movement Disorders Society Top Abstract Selection: for the best original research presented during
the 2020 MDS Virtual Congress

2020 Alzheimer’s Association Award for Young Scientists: honorable mention for excellence in research
on Alzheimer’s and related disorders

2020 San Francisco Neurological Society Resident Scholarship for outstanding leadership and generous
spirit as a dedicated clinician, awarded to one graduating neurology resident selected by co-residents and
neurology program directors

2016 UCSF Medical School Dean’s Prize Finalist for excellence in independent scholarly work
Election to Alpha Omega Alpha Honor Medical Society

2010 Gruppo Esponenti Italiani Award for outstanding undergraduate senior thesis
Asher Hinds Prize for outstanding undergraduate senior thesis in European Cultural Studies

2009 Greater NY Chamber of Commerce Prize for outstanding junior undergraduate independent work
Book Prize for excellence in undergraduate coursework in the humanities

2006-2010 Robert C. Byrd Scholarship for academic excellence

Peer-Reviewed Publications

Bock M, Bahorik A, Brenowitz W, Yaffe K (2020). Apathy and Risk of Probable Incident Dementia among Community-
Dwelling Older Adults. Neurology. Dec 15;95(24): e3280-e3287.

Bock, M (2020).The Ideal Intern. N Engl J Med. Sep 10;383(11):1006-1007.
Olney NT, Ong E, Goh SM, Bajorek L, Dever R, Staffaroni AM, Cobigo Y, Bock M, et al (2020). Clinical and volumetric
changes with increasing functional impairment in familial frontotemporal lobar degeneration. Alzheimers Dement.

Jan;16(1):49-59.

Bock M, Duong Y, Kim A, Murphy J, Lomen-Hoerth C (2017). Progression and Effect of Cognitive-Behavioral Changes in
Patients with Amyotrophic Lateral Sclerosis. Neurology Clinical Practice. December; 7(6): 488-498.
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Bock M, Duong Y, Kim A, Murphy J, Lomen-Hoerth C (2016). Cognitive-Behavioral Changes in Amyotrophic Lateral
Sclerosis: Screening Prevalence and Impact on Patients and Caregivers. Amyotrophic Lateral Sclerosis and
Frontotemporal Dementia. July-Aug; 17(5-6): 366-73.

Bock M, Garcia HH, Chin-Hong P, Baxi SM (2015). Under seize: Neurocysticercosis in an immigrant woman and review
of a growing neglected disease. BMJ Case Reports. Dec 18.

Wheelock A, Bock M, Martin E, Hwang J, Ernest ML, Rugo H, Esserman L, Melisko M (2015). SIS.NET: A Randomized
Controlled Trial Evaluating a Web-based System for Symptom Management after Breast Cancer. Cancer. Mar 15;
121(6): 893-9.

Wolf H, Halpern-Felsher, B, Bukusi E, Bock M, Agot K, Cohen C, Auerswald C. (2013) Reasons for Lost to Follow-up
Among HIV-Positive Youth in Kisumu, Kenya: Implications for Achieving Health Equity. Journal of Adolescent
Health. Feb; 52(2): S5-S6.

Bock M, Moore D, Hwang J, Shumay D, Lawson L, Hamolsky D, Esserman L, Rugo H, Chien AJ, Park J, Munster P,
Melisko M. (2012). The impact of an electronic health questionnaire on symptom management and behavior
reporting for breast cancer survivors. Breast Cancer Res Treat. Aug; 134(3): 1327-35.

Platform Presentations and Panels

Bock M, Brown E, Tanner C. Determinants of quality of life in a large, online cohort of patients with Parkinson’s Disease.
Selected for a virtual oral presentation as a Top Abstract in the “Update on Recent Clinical Trials” session and as
a Guided Poster Tour in the “Quality of Life/Caregiver Burden in Movement Disorders” session at the Movement
Disorders Society Virtual Congress, September 2020.

“Future Directions in Neuroscience.” Invited panelist. Princeton Faculty-Alumni Forum, May 2020.

Bock M, Brown E, Tanner C. Determinants of quality of life in a large, online cohort of patients with Parkinson’s Disease.
Virtual oral presentation at the Neuropalliative Care Summit, April 2020.

Poster Presentations

Bock M, Kaup AR, Yaffe K. Apathy is Associated with Risk of Incident Dementia among Community-Dwelling Older
Adults. Virtual poster presentation at the American Academy of Neurology Annual Meeting 2020.

Bock M, Kaup AR, Yaffe K. Apathy is Associated with Risk of Incident Dementia among Community-Dwelling Older
Adults. Poster presentation at Alzheimer’s Association International Conference 2019.

Bock M, Duong Y, Kim A, Murphy J, Lomen-Hoerth C. Cognitive-Behavioral Changes in Amyotrophic Lateral Sclerosis:
Prevalence, Progression, and Impact on Patients and Caregivers. Poster presentation at the American Academy
of Neurology Annual Meeting 2015 and Translational Science Meeting 2015.

Bock M, Duong Y, Kim A, Murphy J, Lomen-Hoerth C. Cognitive-Behavioral Changes in Amyotrophic Lateral Sclerosis:
Prevalence and Impact on Patient- and Caregiver-Reported Outcomes. Poster presentation at the Northeast ALS
Consortium Annual Meeting 2014 and California ALS Research Summit 2014.

Bock M, Wolf H Halpern-Felsher B, Bukusi E, Agot K, Cohen C, Auerswald C. Perspectives of Community Healthcare
Workers on Loss to Follow-Up among HIV-Infected Adolescents in Kisumu, Kenya. Poster presentation at UC
Global Health Day 2013 and Medical Student Research Symposium 2013.

Melisko M, Bock M, Moore D, Hamolsky D, Shumay D, Ernest M, Mendelsohn M, Lawson L, Orlando H, Rugo H, Chien
A, Park J, Moasser M, Munster P, Goga A, Essserman L. Comparison of patient reported symptoms and health
behaviors to clinician documentation among breast cancer patients in follow-up care. Poster presentation at the
American Society of Clinical Oncology 2011.

Clinical Research Methods Training

2019 UCSF Training in Clinical Research Program Epidemiologic Methods Course (EPI 203)

2014-2015 UCSF Training in Clinical Research Program Coursework in Designing Clinical Research (EPI 202),
Introduction to Statistical Computing (EPI 212), and Biostatistical Methods (BIOSTAT 200)
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Quality Improvement Work

2019-2020
Clinic Chief Resident
Evaluated the scope and education priorities of resident continuity clinics, worked with faculty to improve the clinic
experience for providers and patients, assisted in the incorporation of new telehealth technology for resident use,
and addressed quality improvement issues throughout the year.

UCSF Neurology Residency Quality Improvement Project, Co-leader

Collaborated with four co-residents, faculty mentors, and the Graduate Medical Education Quality Improvement
Committee to design and implement a project to promote the utilization of smoking cessation resources for
neurology inpatients. Measured the efficacy of the intervention with pre-specified metrics in the electronic medical
record. Provided quarterly updates to the GME QI Committee and presented results at the virtual UCSF Health
Improvement Summit.

2018-2019
UCSF Neurology Residency Quality Improvement Project, Co-leader
Collaborated with two co-residents, faculty mentors, and the Graduate Medical Education Quality Improvement
Committee to design and implement a project to promote resident wellness through a bundle intervention.
Measured the efficacy of the intervention with validated scales assessing resident burnout, self-compassion, and
resilience. Provided quarterly updates to the GME QI Committee and presented results at the UCSF Health
Improvement Summit.

Committee Service

2018-2020
UCSF GME Well-Being Committee, Invited Resident Representative
Served on the Health Systems Subcommittee with a team of residents and faculty to perform a needs
assessment, author a report on the state of physician well-being, and develop targeted recommendations to
present to the medical center. Currently in work group to develop recommendations for faculty training.

2018-2020
UCSF Neurology Residency Recruitment Committee, Recruitment Chief
One of three residents invited to attend all interview events, evaluate resident applicants, and participate in rank
list discussions with seven faculty members.

2015
UCSF Distinction in Teaching Awards Committee, Invited Medical Student Representative
One of two medical students invited to review submissions and participate in multidisciplinary committee to confer
UCSF teaching awards.

Clinical Education and Curriculum Development

2019-2020
UCSF Neurology Residency Three Site Clinic Conference, Facilitator
Identified high-yield outpatient case presentations, coordinated faculty discussants, and facilitated discussions of
monthly educational conferences for residents and medical students.

UCSF Neurology Resident Handbook, Co-editor
Updated and edited the Movement Disorders and Spinal Cord chapters in the written curriculum for neurology
residents.

2019
Bock, M. A Tale of Two -ltises: A Clinical Case Presentation. Oral presentation at the UCSF Neurology
Residency Didactics to an audience of residents, medical students, and attendings. 12/4/19.

Bock, M. The Diagnosis and Treatment of Early Parkinson’s Disease: A Clinical Case Presentation. Oral
presentation at the UCSF Neurology Residency Didactics to an audience of residents, medical students, and
attendings. 4/17/19.

2018
Bock M. Under Seize: A Case Report. Oral presentation at the SF Veterans Affairs Neuroradiology
Conference to an audience of attendings and residents. 4/20/18.
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Bock M. First AED: Treatment Outcomes in Patients with Epilepsy. Oral presentation at the UCSF
Neurohospitalist Journal Club to an audience of medical students, residents, nurses, and attendings. 3/26/18.

Bock M. DEFUSiIon of Late Embolectomy into Clinical Practice: Results of the DEFUSE-3 Trial. Oral
presentation at the UCSF Neurovascular Journal Club to an audience of medical students, residents, and
attendings. 1/29/18.

2017
Bock M. Visual Aura in Migraine and Epilepsy. Oral presentation at the UCSF Headache Center Journal Club
to an audience of residents and attendings. 8/23/17.

2014-2015

UCSF Bridges Curriculum Core Inquiry Committee, Invited Student Representative

Served on multidisciplinary committee to develop the UCSF Bridges inquiry curriculum, intended to promote
independent thinking, methodological approaches to uncertainty, and inquiry as a habit of mind in preclinical and
clinical years of medical school.

UCSF Bridges Curriculum Deep Explore Committee, Invited Student Representative
Served on multidisciplinary committee to develop organizational structure, requirements, and support structures
for independent scholarly projects in the UCSF Bridges curriculum.

UCSF Dean’s Office, Tutor
Served as tutor to assist a first year medical student engage and learn the material in the Brain, Mind, and
Behavior Block.

UCSF Foundations of Patient Care, Small Group Facilitator
Facilitated series of 8 small groups teaching physical exam skills to first year medical students.

Professional Organizations

2020-current  Movement Disorders Society (MDS)
2017-current  American Academy of Neurology (AAN)

Mentorship Experience

2016-current

Princeton AlumniCorps, Mentor

Advise recent Princeton graduates interested in academic medicine about the medical school application process
and productivity in a clinical research environment. Mentees: Prihatha Narasimmaraj (2016-2017), Yash Huigol
(2017-2018), Saumya Umashankar (2018-2019), Ebun Olunuga (2020-present).

2014
UCSF Premedical Undergraduate Program, Mentor
Mentored a premedical undergraduate enrolled in the UCSF Premedical Undergraduate Program to promote
interest in scientific research and provided direction and feedback on mentee’s independent project.
2011-2012

UCSF Medlink Program, Mentor
Facilitated 4 sessions covering information on health sciences and college applications for high school students
underrepresented in medicine, assisted mentees with college applications.



A-13



Case 0:04-cr-60275-JIC Document 413 Entered on FLSD Docket 02/09/2021 Page 1 of 5

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

CASE NO. 04-60275-CR-COHN

UNITED STATES OF AMERICA,
V.
ANTHONY BELL,

Defendant.
/

OMNIBUS ORDER

THIS CAUSE is before the Court upon Defendant Anthony Bell’s pro se
Emergency Motion for Compassionate Release [DE 377], Defendant’s counseled
Motion for Compassionate Release [DE 396] (collectively, the “Motions”) and
Defendant’s unopposed Motions for Permission to Exceed Page Limit [DE 408 & 412.]
The Court has considered the Motions, the Government’s Response [DE 402],
Defendant’s Reply [DE 410], and the record in this case, and is otherwise advised in the
premises.

As an initial matter, the Court will GRANT Defendant’s unopposed Motions for
Permission to Exceed Page Limit [DE 408 & 412] and will consider Defendant’s Motions
and Reply in their entirety. For the reasons set forth below, however, the Motions [DE
377 & 396] will be DENIED.

On April 11, 2005, a jury found Defendant guilty of Counts One and Two of a
two-count Superseding Indictment. DE 144. Count One charged Defendant with
conspiracy to distribute 50 grams or more of crack cocaine, in violation of 21 U.S.C. 88

841(a)(1), 841(b)(1)(A) and 846, and Count Two charged Defendant with possession
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with the intent to distribute 50 grams or more of crack cocaine, in violation of 21 U.S.C.
88 841(a)(1) and 841(b)(1)(A). DE 64. As Counts One and Two each involved 50 or
more grams of crack cocaine, they triggered the then-applicable ten-year statutory
mandatory minimum and life maximum under 21 U.S.C. § 841(b)(1)(A). The
Presentence Investigation Report (“PSI”) found that, with respect to Count One, the
offense involved 1.5 kilograms or more of crack cocaine. This resulted in a base
offense level of 38. Thereafter, two levels were added because a dangerous weapon
was possessed, and two levels were added for obstruction of justice. Defendant’s
criminal history was calculated to be a category V. However, because Defendant was
found to be a career offender, his criminal history category was raised to category VI
pursuant to U.S.S.G. 8§ 4B1.1. Based on a total offense level of 42 and a criminal
history category VI, the guidelines imprisonment range was 360 months to life.

On July 15, 2005, the Court imposed a low end sentence of 360 months as to
Counts One and Two to run concurrently with each other. DE 170. On April 26, 2019,
the Court granted Defendant’s motion for reduction of sentence pursuant to the First
Step Act of 2018 and reduced Defendant’s sentence to 324 months — the low end of the
guidelines based on the modified statutory penalties applicable under the Fair
Sentencing Act. DE 352. Defendant is now 39 years old and is scheduled to be
released from custody in 2028. In his Motions, Defendant seeks compassionate
release due to the COVID-19 pandemic and his underlying medical condition.

The Court is very mindful of the serious and unique threat that the COVID-19
pandemic poses to persons currently incarcerated, who are unable to practice the social

distancing measures advised by the Centers for Disease Control. Under 18 U.S.C. §
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3582(c), as amended by the First Step Act of 2018, courts may grant compassionate
release upon finding “extraordinary and compelling reasons” that are “consistent with
applicable policy statements issued by the [United States] Sentencing Commission.” 18
U.S.C. 8 3582(c)(1)(A). The relevant policy statement issued by the Sentencing
Commission is found in U.S.S.G. § 1B1.13. It explains in its commentary that
extraordinary and compelling reasons can exist based on the defendant’s medical
condition, age, or family circumstances. Id. § 1B1.13 Application Note 1(A)-(C).> With
respect to the medical condition of the defendant, eligibility for a reduction is conferred
on defendants “suffering from a terminal illness” or “a serious physical or medical
condition . . . that substantially diminishes the ability of the defendant to provide self-
care within the environment of a correctional facility and from which he or she is not
expected to recover.” Id. 8§ 1B1.13 Application Note 1(A)(i)-(ii).

Courts may only grant a defendant’s motion under 18 U.S.C. § 3582(c)(1)(a),
however, “after the defendant has fully exhausted all administrative rights to appeal a
failure of the Bureau of prisons to bring a motion on the defendant’s behalf or the lapse
of 30 days from the receipt of such a request by the warden of the defendant's facility.”
Defendant submitted a request for compassionate release to the warden of his facility
over 30 days ago, see DE 396-2, so his Motions are now ripe for review. Defendant’s

Motions, however, fail to establish that Defendant “is not a danger to the safety of any

1 The application note also provides a fourth catch-all category that confers eligibility for a sentence
reduction on defendants where, “[a]s determined by the Director of the Bureau of Prisons, there
exists in the defendant’s case an extraordinary and compelling reason other than, or in combination with,
the reasons described in subdivisions (A) through (C).” Id. § 1B1.13 Application Note 1(D) (emphasis
added).
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other person or to the community” and that the sentencing factors set forth in 18 U.S.C.
§ 3553(a) support a reduction. See U.S.S.G. § 1B1.13.

First, with respect to the “extraordinary and compelling reasons” requirement, if a
defendant has a chronic medical condition that has been identified by the Centers for
Disease Control and Prevention (“CDC”) as increasing his or her risk of becoming
seriously ill from COVID-19, that condition may qualify as a “serious physical or medical
condition . . . that substantially diminishes the ability of the defendant to provide self-
care within the environment of a correctional facility,” even if that condition would not
have satisfied this standard absent the risk of COVID-19. Defendant suffers from
Myasthenia Gravis (MG), an autoimmune neuromuscular disease. The medication he
takes for this condition suppresses his immune system and the condition itself can
cause weakness of the respiratory muscles. Viral infection can trigger a serious
complication of MG. Defense counsel retained Dr. Meredith Bock, a neurologist, to
review Defendant’s medical records and she opines that he “is at extremely high risk of
adverse outcomes, including death, if he contracts COVID-19.” DE 410-1 at 2.
Accordingly, the Court finds that Defendant’'s MG qualifies as a “serious physical or
medical condition” as defined in the Sentencing Commission’s policy statement found in
U.S.S.G. § 1B1.13.

But that is not the end of the inquiry. In order to reduce Defendant’s term of
imprisonment, the Court must find that he “is not a danger to the safety of any other
person or to the community” and that the sentencing factors set forth in 18 U.S.C. §
3553(a) support a reduction. See U.S.S.G. § 1B1.13. Because of Defendant’s violent

conduct committed in connection with the narcotics trafficking conspiracy that led to his
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conviction in this case, the Court is unable to make either of these findings. Defendant
and his co-defendant kidnapped an individual they accused of being a government
informant, drove him to a secluded area, shot him in the chest and left him for dead
(although he survived). PSI 5. Considering, inter alia, “the nature and circumstances
of the offense and the history and characteristics of the defendant,” 18 U.S.C. §
3553(a)(1), the Court finds that a reduction of Defendant’s sentence by seven years
would not promote the interests of justice but would minimize the severity of
Defendant’s conduct. Accordingly, it is

ORDERED AND ADJUDGED as follows:

1. Defendant Anthony Bell’'s Motions for Permission to Exceed Page Limit
[DE 408 & 412] are GRANTED; and

2. Defendant’s Motions for Compassionate Release [DE 377 & 396] are
DENIED.

DONE AND ORDERED in Chambers at Fort Lauderdale, Broward County,

Florida, this 8th day of February, 2021.

Copies provided to counsel of record via CM/ECF
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