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THE STATE OF NEW HAMPSHIRE

SUPREME COURT

In Case No. 2021-0427, State of New Hampshire v. Robert 
Breest, the court on November 16, 2021, issued the following 

order:

Notice of appeal is declined. See Rule 7(1)(B).

Under Supreme Court Rule 7-(lj(B), the.supreme court may decline to 
accept a notice of discretionary appeal from the superior or circuit court. No 
appeal, however, is declined except by unanimous vote of the court with at least 
three justices participating.

This matter was considered by each justice whose name appears below. If 
any justice who considered this matter believed the appeal should have been 
accepted, this case would have been accepted and scheduled for briefing.

Declined.

Hicks, Bassett, Hantz Marconi, and Donovan, JJ., concurred.

Timothy A. Gudas, 
Clerk
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THE STATE OF NEW HAMPSHIRE 

JUDICIAL BRANCH
http://www.courts.state.nh.us

RULE 7 NOTICE OF DISCRETIONARY APPEAL
This form should be used only for an appeal from a final decision on the merits issued by a superior court, district 

court, probate court or family division court in (1) a post-conviction review proceeding; (2) a proceeding involving the 
collateral challenge to a conviction or sentence; (3) a sentence modification or suspension proceeding; (4) an imposition 

. of sentence proceeding; (5) a parole revocation proceeding; (6) a probation revocation proceeding; or (7) a 
landlord/tenant action or a possessory action filed under RSA chapter 540; (8) an order denying a motion to intervene; or 
(9) a domestic relations matter filed under RSA chapters 457 to 461-A, except that an appeal from a final divorce decree 
or from a decree of legal separation should be filed on a Rule 7 Notice of Mandatory Appeal form.

1. COMPLETE CASE TITLE AND CASE NUMBERS IN TRIAL COURT . 

New Hampshire v. Robert Breest, No. 72WS^789

2. COURT APPEALED FROM AND NAME OF JUDGE(S) WHO ISSUED DECISION(S)

New Hampshire Superior Court, Merrimack County (Andrew R. Schulman, J.)

3A. NAME AND ADDRESS OF APPEALING PARTY. IF 
REPRESENTING SELF, PROVIDE TELEPHONE 
NUMBER

3B. NAME, FIRM NAME, ADDRESS AND 
TELEPHONE NUMBER OF APPEALING PARTY'S 
COUNSEL .

Robert Breest Robert Breest, pro se
T-19038
MCI Shirley, Medium
1 Harvard Road,P.O. Box 1218
Shirley, MA 01464-1218
No E-Mail or telephone
(incarcerated)

4A. NAME AND ADDRESS OF OPPOSING PARTY 4B. NAME, FIRM NAME, ADDRESS AND 
TELEPHONE NUMBER OF OPPOSING PARTY'S 
COUNSEL

Elizabeth C. WoodcockState of New Hampshire

33 Capital Street Office of the Attorney General
Concord, NH 03301-6397 33 Capital Street

Concord, NH 03301-6397
*

E-Mail Address
Elizabeth Woodcock@doj.nh.gov
Telephone number
(603) 271-3671
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New Hampshire v. Robert Breest, No. 72-S-789, Merrimack CountyCase Name:
RULE 7 NOTICE OF DISCRETIONARY APPEAL

5. NAMES OF ALL OTHER PARTIES AND COUNSEL IN TRIAL COURT 
None

6. DATE OF CLERK'S NOTICE OF DECISION OR 
SENTENCING. ’

August 25, 2021

7. CRIMINAL CASES: DEFENDANT’S SENTENCE 
AND BAIL STATUS

Robert Breest is serving a_____
sentence of 40 years to lifeDATE OF CLERK'S NOTICE OF DECISION ON POST­

TRIAL MOTION, IF ANY.

Received September 10, 2021
in prison

□ YES SNO '

. IF YOUR ANSWER IS YES, YOU MUST CITE STATUTE OR OTHER LEGAL AUTHORITY UPON WHICH 
CRIMINAL LIABILITY WAS BASED AND ATTACH FINANCIAL AFFIDAVIT (OCC FORM 4)

8. APPELLATE DEFENDER REQUESTED?

□ YES

IF SO, IDENTIFY WHICH PART AND CITE AUTHORITY FOR CONFIDENTIALITY. SEE SUPREME COURT 
RULE 12.

1] NO9. IS ANY PART OF CASE CONFIDENTIAL?

10. IF ANY PARTY IS A CORPORATION LIST THE NAMES OF PARENTS, SUBSIDIARIES AND AFFILIATES. 
Not applicable •

11. DO YOU KNOW OF ANY REASON WHY ONE OR MORE OF THE SUPREME COURT JUSTICES WOULD BE
□ YES □ NO

IF YOUR ANSWER IS YES, YOU MUST FILE A MOTION FOR RECUSAL IN ACCORDANCE WITH SUPREME 
COURT RULE 21A.

DISQUALIFIED FROM THIS CASE?

12. IS A TRANSCRIPT OF TRIAL COURT PROCEEDINGS NECESSARY FOR THIS APPEAL?
□ YES □ NO

IF YOUR ANSWER‘IS YES, YOU MUST COMPLETE THE TRANSCRIPT ORDER FORM ON PAGE 4 OF THIS 
FORM.
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New Hampshire v. Robert Breest, No. 72-S-789 , Merrimack County.Case Name:
RULE 7 NOTICE OF DISCRETIONARY APPEAL

13. NATURE OF CASE AND RESULT (Limit two pages double-spaced; please attach.)

14. ISSUES ON APPEAL (Limit eight pages double-spaced; please attach.)

The New Hampshire Supreme Court reviews each discretionary notice of appeal and decides 
whether to accept the case, or some issues in the case, for appellate review. The following 
acceptance criteria, while neither controlling nor fully describing the court’s discretion, indicate the 
character of the reasons that will be considered.

1. The case raises a question of first impression, a novel question of law, an issue of broad public
interest, an important state or federal constitutional matter, or an issue on which there are 
conflicting decisions in New Hampshire courts.

2. The decision below conflicts with a statute or with prior decisions of this court.
3. The decision below is erroneous, illegal, unreasonable or was an unsustainable exercise of

discretion.

Separately number each issue you are appealing and for each issue: (a) state the issue; (b) 
explain why the acceptance criteria listed above support acceptance of that issue; and (c) if a ground 
for appeal is legal sufficiency of evidence include a succinct statement of why the evidence is alleged 
to be insufficient as a matter of law.

15. ATTACHMENTS

Attach to this notice of appeal the following documents in order: (1) a copy of the trial court 
decision or order from which you are appealing; (2) the clerk’s notice of the decision below; (3) any 
court order deciding a timely post-trial motion; and (4) the clerk’s notice of any order deciding a timely 
post-trial motion.

Do not attach any other documents to this notice of appeal. Any other documents you wish to 
submit must be included in a separately bound Appendix, which must have a table of contents on the 
cover and consecutively numbered pages.

16. CERTIFICATIONS

I hereby certify that every issue specifically raised has been presented to the court below and has 
been properly preserved for appellate review by a contemporaneous objection or, where appropriate, 
by a properly filed pleading.

Appealing Party or Counsel

I hereby certify that on or before the date below, copies of this notice of appeal were served on all 
parties to the case and were filed with the clerk of the court from which the appeal is taken in 
accordance with Rule 26(2). /? / / /o a

Appealing Party or Counsel
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No. 72-S-789, Merrimack CountyNew Hampshire v. Robert BreestCase Name:

RULE 7 NOTICE OF DISCRETIONARY APPFAI

Not applicable

INSTRUCTIONS:
1. If a transcript is necessary for your appeal, you must complete this form.
2. List each portion of the proceedings that must be transcribed for appeal, e.g., entire trial (see Supreme Court 15(3)), 

motion to suppress hearing, jury charge, etc., and provide information requested.
3. Determine the amount of deposit required for each portion of the proceedings and the total deposit required for all 

portions listed. Do not send the deposit to the Supreme Court. You will receive an order from the Supreme Court 
notifying you of the deadline for paying the deposit amount to the court transcriber. Failure to pay the deposit by the 
deadline may result in the dismissal of your appeal.

4. The transcriber will produce a digitally-signed electronic version of the transcript for the Supreme Court, which will be 
the official record of the transcribed proceedings. A paper copy of the transcript will be prepared for the court.
Parties will be provided with an electronic copy of the transcript in PDF format.

TRANSCRIPT ORDER FORM

DATE OF 
PROCEEDING

TYPE OF 
PROCEEDING

LENGTH OF 
PROCEEDING

NAME OF 
JUDGE(S)

PORTIONS
PREVIOUSLY
PREPARED

DEPOSIT (SEE
SCHEDULE
BELOW)

$

$

$

$

$

$

TOTAL DEPOSIT:
$

SCHEDULE OF DEPOSITS

Length of Proceeding Deposit Amount
Hearing or trial of one hour or less 
Hearing or trial up to Vn day 
Hearing or trial of more than !4 day

$ 175 
$450 
$ 900/day

NOTE: The deposit is an estimate of the transcript cost. After the transcript has been completed, you may be required to pay an 
additional amount if the final cost of the transcript exceeds the deposit. Any amount paid as a deposit in excess of the final cost will 
be refunded. The transcript will not be released to the parties until the final cost of the transcript is paid in full.
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Case Name:' New Hampshire v. Robert Breest, No..72-S-789 
Merrimack County . '

13. Nature of Case and Results

This case is about the burden a defendant - Robert Breest, 

here -- must meet to obtain dismissal of the charge pursuant

to RSA 651-D:111(e), the evidence that a defendant may present

and whether:; the Superior Court erredto meet that burden 

in weighing- the evidence below.

Robert Breest was convicted of murdering Susan 

Randall. Since 2.000, he has sought to prove his innocence 

through post conviction DNA testing of scrapings from under­

neath Susan Randall's fingernails, which the State had linked 

to Breest at trial...

In 2001, to decide Robert Breast's first motion for.DNA 

testing, the Superior Court considered the significance of 

the fingernail evidence "in the context of the trial itself."

It reasoned that an exclusionary DNA test result could mean 

that "Randall had a violent struggle with some person/other 

than the defendant immediately prior to being killed by him." 

And, it concluded that this scenario was "so radically different 

from the State's argument to the jury" ■ tha.tr-- applying the 

standard governing motions for new trial based on newly dis­

covered evidence — "post trial DNA testing [was] warranted."

after earlier rounds of DNA testing did not 

exclude him, Robert Breest obtained additional DNA testing,

In 1973

In 2012

which showed that the scrapings excluded Robert Breest at 

the major profile and no conclusion could be made at the

NOA Page 5



Case Name: New Hampshire v. Robert Breest, No. 72-S-789 
Merrimack County

two of 17. loci which were the minor profile.

Robert Breest moved for a new trial pursuant to RSA 

651-0:2, IV(b) which was denied by the. Superior Court.

In May of 2015, the Superior Court held an evidentary 

hearing based upon the 2012 DNA test results and ultimately 

denied the motion. The court concluded that Robert Breest 

had not met his burden of showing at a new trial, an 

aquittal would occur..

At the hearing, the State's expert, Dr. Charlotte 

Word testified for the State and again explained the 2001 

DNA test results:-:she had overseen at Cellmark. Those results 

were cornelud'ed to be insufficient when the federal court 

in Breest v. New Hampshire Attorney General, No. 06-CV-361-SM,

X-2008) denied the State's motion to dismiss and further DNA

testing was performed.

It is the 2012 test results that excluded Robert Breest\

at the major;profile and the minor profile consists of only 

two markers, that match Robert Breest, and the FBI has held 

that two markers don't establish a profile. Even Dr. Charlotte 

Word opined that those two markers were artifacts. Robert 

Breest submits that the 2008 and 20012 DNA testing establish 

that at those two markers, DYS456 and DYS458, Robert Breest 

is 15 and 19. The minor profile is 17 and 17. Robert Breest 

is excluded at both profiles. Dr. Charlotte Word entered 

the 20Q8 DNA test results into the U.S. database and got 

one match which was African American. Robert Breest is Caucasian.

N0A page 6



Case Name: New Hampshire v. Robert Breest 
Merrimack County

No. 73-S-789

14. Issues on Appeal

Issue One: To determine whether the DNA tests were favorable 

under RSA 651-D-2, Vl(b) and warrant dismissal of the charge 

because a different result would be reached on retrial. The

Superior Court denied the motion and stated "Denied for the 

Reasons set Forth in the State's Objection.". Did the 

Superior Court err?

Reasons for Accepting Issue One: NOA Page 16

The Superior Cour.t;:erred. The standard here is 

"whether the new DNA test results are of such a character

1.

that a different result will probably be reached at another 

trial."

The "statute is silent as to the appropriate standard 

of review." And a petitioner's burden under RSA 651-D:2,

VI(b) is an important issue of first impression that 

implicates a fundamental liberty interest.

The precise burden is potentially outcome determinative 

here. This was a close case on the evidence, as the United 

States Court of Appeals and the Superior Court have already 

acknowledged. See Breest v. Perrin, 624 F.2d 1112, 1116 

(1st Cir. 1980) ("This isnotya case where...the evidence 

was.-so overwhelming that the new evidence could safely 

be ignored."). Perrin, supra,u

Here the Superior Court ruled that the motion was 

denied on the basis of the reasons set forth by the prose-

2.

3.

4.

NOA Page li



Case Name: New Hampshire v. Robert Breest, No. 72-S-789 
Merrimack County

cution, and the prosecution argued that "there was plenty 

of other evidence." The prosecution then revisited the 

trial evidence, ignoring the new 2012 DNA. evidence, and 

furthermore relied upon Dr. Charlotte Word and her opinion 

of the Cellmark 2001 DNA evidence that was the basis of the 

appeal to the federal District Court in Breest v. N;H. AG, 

Civil No. 06-cv-361-SM (2008) wherein the court denied 

the State's motion to dismiss and allowed Robert Breest to 

obtain additional DNA testing because the DNA test results 

from 2001 as reported by Dr. Charlotte Word and Cellmark 

were faulty, as noted in Breest v. N.HV AG ,7 No.. 06-361-SM 

(2007).

The State relying.upon the trial evidence and ignoring 

the new 2012 DNA test results was error. The court relying 

upon that evidence was also error. The Superior Court should 

have considered the new 2012 DNA test results which corrected 

the incorrect 2008 test results, and which excluded Robert 

Breest. Dr. Charlotte Word even conceded on cross examination 

in 2015 that she didn't, analyze the 2012 DNA test results. 

She,:, rather, returned to her faulty 2001 test results that 

were;- the basis of the federal court denying the Stately 

motion to dismiss and allowed the new 2008 and 2012 DNA 

tests. The 2008 ReliaGene test results establish that Huma 

Nasir used half of the remaining evidence, the fingernails, 

and submitted this evidence to two tests..A 17 Y-STR DNA

NOA'.Page 8



Case Name: .New Hampshire v. Robert Breest 
Merrimack County

test that Robert Breest was,not excluded and a MiniFiler

No. 72-S-789

DNA test where Robert Breest did not match at eight of 

eight loci. Huma Nasirisaid because the MiniFiler test did

not show any male DNA, she could not use it. But, she used 

half of the remaining fingernails as noted on the front 

page of the 2008 ReliaGene test, and as Dr. Charlotte Word 

determined in 2015 that there was male DNA present because 

it was; present in the 17 Y-STR DNA test result, and that 

test, just as the MiniFiler test:.used half of the remaining 

fingernails.

When Huma Nasir conducted the 2012 Yi-STR and MiniFiler 

tests, she discovered an error and corrected it. At the 

DYS385 a/b she originally determined that Robert Breest 

was 12 and 14, the same as Susan Randall's fingernails. 

Using the more sensitive DNA test in 2012, she determined 

that Susan Randall's fingernails contained DNA at that 

loci that was 11 and. 13 and excluded Robert Breest as a 

potential contributor. She had already.determined that 

Robert Breest is 15 and 19 at the DYS456.and DYS458 in

2008 at ;:.ReliaGene and in 2012 at Orchid Cellmark determined

that the two additional markers, 17 and 17 did not match 

Robert Breest, she never said Robert Breest was included, 

she only said Robert Breest couldn't be excluded, but that 

was error. Those markers do not match Robert Breest and

He is excluded. The Superior Court has declined to consider

N0A Page 9



Case Name: New Hampshire v. Robert Breest, No. 72-S-789 
Merrimack County

this new evidence of exclusion. Has’ the Superior Court erred? 

Issue Two: Motion to Order Orchid Cellmark to supply Robert 

Breest with the Raw Data to prove that the two new markers 

are artifacts and not true alleles. Dr. Charlotte Word at 

the hearing in May of 2015 testified that she wasn't sure 

the two markers newly reported in 2012 were true alleles.

She testified that Cellmark includes all the findings, in­

cluding markers that are below the recognized RFU intensity 

and defers to the scientist to make a determination. The 

2001 Cellmark report lists markers in parentheses to show ; 

that there were markers there, but probably artifacts and 

thus placed in parentheses and not considered. In 2012.

Orchid Cellmark did not use parentheses to distinguish 

any such finding. Therefore, the review of the raw data 

is required, just as it was when the . Superior :.Couft , Judge 

McGuire ordered Cellmark to supply Robert Breest with the 

raw data, and. it was that raw data that the federal'courts 

used in 2008 to determine that Dr. Charlotte“Word1s DNA 

interpretation was faulty, and denied the State's motion 

to dismiss and thereby allowed Robert Breest to obtain 

the DNA testing that now excludes him.

Reason for accepting Issue Two: NOA Page 70

The raw data will determine that Dr. Charlotte Word 

was correct when she opined that the two markers at the 

DYS456 and DYS458 are, in fact, artifacts. And, Robert

NOA Page 10



Case N.ame: New Hampshire v. Robert Breest 
Merrimack County

Breest is excluded at those loci. Did the Superior Court
/

err?

No. 72-S-789

Issue Three: The motion to vacate the psychosexual certification 

and sentence. After being convicted of murder, Robert Breest 

was sentenced to prison, and over his objection, on motion 

of the State was returned to the superior court several 

weeks later and the conviction was certified as psychosexual 

and the sentence was increased from life with a minimum 

of 18 years, to life with a minimum of 40 years.

Reasons for accepting Issue Three: NOA Pages 82 and 85

After Robert Breest's appeal was decided by this court, 

Robert Breest then sought a.writ, of habeas corpus in the 

United States District Court for the District of New Hampshire. 

That court issued an opinion on April 18, 1977, Criminal 

Action 77-45, and held, inter alia, that Robert Breest 

was not convicted of the element of psychosexual murder, 

and the matter was' remanded to this court for action not 

inconsistent with that opinion. This court ordered another 

certification hearing and the sentence was again increased 

to 40 to life. Most recently Robert Breest filed an appeal 

in the Superior Court arguing that Sullivan v. Louisiana, 

508-U.S. 275 (i993) mandates a jury finding pursuant to 

the Sixth Amendment to the United States Constitution on 

all convictions and to each and every element of the crime.

On appeal to the Superior Court.most recently, the Superior

NOA Page 11



Case Name: New Hampshire v. Robert Breest, No. 72-S-789 
Merrimack County

Court, most recently held that the Constitutional right to 

a jury determination is not recognized prior to Apprendi v. 

New Jersey, 530 U.S. 466 (2000) and further relied upon 

State v. Tallard, 149 N.H. 183 (2003), as well as Schriro 

v. Summerlin, 542 U.S. 348 (2004). The United States Supreme 

Court in Sullivan v. Louisiana, supra, unanimously held that 

a criminal defendant is entitled to a jury determination 

every.element of the crime for which he is sentenced. And,

on

the High Court relied upon Sparf.v. United States, 156 U.S. 

51 (-1895) . Sullivan, supra, held that no matter how over­

whelming the evidence, a judge cannot direct a verdict for 

the state. Judge Hugh Bownes, who issued the writ of habeas 

corpus in Breest v. Helgemoe criminal action 77-45, held 

that the psychosexual statute requires the judge to make a

finding of fact. The Constitution forbids that as noted in 

Sullivan, supra. Robert Breest submitted to. the Superior 

Court that retroactivity was not an issue, because the holding 

'by the trial court on Certification and sentence was void 

ab initio. The Superior Court ruled otherwise and said that 

Robert Breest is not entitled to a jury finding of a fact 

that supported an increased sentence prior to 

New Jersey, supra, in 2000. Did the Superior Court err?

Issue Four: The motion to have the Attorney General supply 

the Superior Court with a transcript of the 2015 hearing.

Apprendi.v.

NOA Page 1-2



Case Name: New Hampshire v. Robert Breest, No. 72?S-789 
Merrimack County

Reason for accepting Issue Four: NOA Page 104

The Supereior -Court ruled that the motion for the tran­

script is moot because the Superior Court had already ruled 

on the motions. It is apparent that the Superior Court 

doesn't want to determine if Robert Breest was held to. 

be African American and another exclusion. The federal 

district court held that Robert Breest is Caucasian, and 

the Superior Court was presented evidence by Dr. Charlotte 

Word that the single match she found in the U.S. database 

was African American. Before this court, Assistant Attorney 

General Elizabeth Woodcock argued that Robert Breest was 

excluded by the major profile, but not the minor profile. 

Justice Lynn interrupted and asked why the minorv.profile 

was African American, and Assistant Attorney General Elizabeth 

Woodcock said she couldn't explain that and then told, 

this court a story about Sally Hastings and how DNA has 

now shown she had a relationship with the President of 

the United States and he fathered some of her children.

It;.was a nice story, but didn't have any bearing on the 

case at hand. Dr. Charlotte Word found one match and it

was African American, and the transcript will prove that, 

because it's contained from page 300 to page 310. Assistant 

Attorney General Elizabeth Woodcock told the First Circuit 

Court of Appeals that she never said Robert Breest was
■<

African American and said Robert Breest had not presented 

any evidence to show that she had. Thus, when Robert Breest

NOA'Page 13



Case Name: New Hampshire v. Robert Breest, No. 72-S-789 
Merrimack County

filed in the Superior Court, it became necessary to have 

the Attorney General supply the Superior Court with a tran­

script of the 2015 hearing to verify, not just the African 

American claim, but also the other evidence that came out at 

the hearing pertaining to the major and minor profiles, and 

what Robert Breest's actual DNA profile is, and how he's 

been excluded by admission of the Attorney General on the 

major profile and how DNA experts can determine that he is 

also excluded by the minor profile. .
t

Thus, the: :.transcript of the 2015 hearing will show that 

what Robert Breest claims is accurate and true. For the

Superior Court to say that it^ already ruled on the motions 

and -therefore the transcript is moot is to say that the 

Due Process Robert seeks is lacking. The Superior Court 

ruled without the benefit of the record. Did the Superior 

Court err?

Issue Five: Judgement on the pleadings should have been 

based on the transcript.

Reason for accepting Issue.Five: NOA Page 109

The request for judgment on the pleadings should have 

been based upon the transcript. The Superior.Court declined 

. to order the transcript, thus the Superior Court was unable 

to adequately rule on the motion for judgment on the pleadings. 

Did the court err?

NOA Page 14



THE STATE OF NEW HAMPSHIRE 
JUDICIAL BRANCH 

SUPERIOR COURT
Merrimack Superior Court 
5 Court Street 
Concord NH 03301

Telephone: 1-855-212-1234 
TTY/TDD Relay: (800) 735-2964 

http://www.courts.state.nh.us
August 26, 2021

ROBERT BREEST 
MCI SHIRLEY 
T-19048 
PO BOX 1218 
SHIRLEY MA 01464-1218

Case Name: State vs Robert Breest
Case Number: 217-1972-CR-00789

Please-see the decisions made on the motions enclosed within

Catherine J. Ruffle
Clerk of Court

0
C:
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Clerk's Notice of Decision 
Document Sent to Parties
On 08/26/2021

Appendix B

THE STATE OF NEW HAMPSHIRE

MERRIMACK, ss SUPERIOR COURT 
No. S-789

8-25-2021
) DFNIFD FOR THE REASONS g 

1 SET FORTH IN THE STATE'S 
OBJECTION

NEW HAMPSHIRE c_c.::
V. }

CO

)ROBERT BREEST 
Defendant. ‘0

) Honorable Andrew R. Schiilman 
Y-Aiigusl 25, 2021 v.:' ‘V

on
oMOTION TO DISMISS MURDER INDICTMENT 

PURSUANT TO RSA 651-D:IIl(e)
AND. ACTUAL INNOCENCE BECAUSE ROBERT BREEST 

IS EXCLUDED BY THE MAJOR AND MINOR 
PROFILE OF THE CRIME SCENE BIOLOGY.

NOW COMES Robert Brees.t in the above captioned and 

numbered matter and moves this court to dismiss the murder 

indictment predicated on the fact- that Robert Breest is 

actually innocent as defined by RSA- 651-D:IIl(e) as determined 

by the DNA testing of the crime scene biology.

This court has authority to allow the above asked 

for relief pursuant to RSA 651-D:VI(a).

In 1973, Robert Breest.was convicted of the murder 

of Susan Randall. Beginning in 2000, Robert Breest sought 

DNA testing to prove that he is actually innocent of the 

murder of Susan Randall.

Dr. Charlotte Word signed the first DNA test which 

was conducted by Cellmark Diagnostics in Germantown 

Maryland, and concluded that Robert Breest could not be 

excluded at three of 13 loci, and that no conclusion could

-1-
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be made regarding the remaining ten loci. However, when 

reviewing::'the ten remaining loci, Robert Breest1s DNA profile 

does not match. See Cellmark report attached hereto as 

attachment 1.

Robert Breest then sought additional testing and 

allowed two additional 4 Y-STR DNA test and matched at 

three out of four. When asking for a fourth test, Carol 

Ann Conboy of this court denied.

Robert Breest then sought DNA testing from the federal 

Court, the United States District Court for the District 

of New Hampshire in 2007. Magistrate Judge Muirhead allowed 

the matter to proceed, and found inter alia, in footnote 

2 that Robert Breest-had submitted letters from four DNA 

experts, all of which indicated that Robert Breest

or further testing was warranted. See 

Breest v. N.H. AG, January 3, 2007, Civil No. 06-cv-361-SM.

The attorney general's office filed an opposition, 

and after a hearing, Chief Judge McAuliffe denied the state's 

motion to dismiss and ultimately further DNA testing was 

conducted. See Breest v,. ,AG .for N,H. , January 18, 2008,

Civil No. 06-CV-361-SM.

Pursuant to the above referenced Order, Huma Nasir 

of Reliagene performed DNA testing using the 17 Y-STR and 

MiniFiler tests. At page one, under Conclusions, and at 

ft 1, it is noted that the same half of the fingernails 

was used in the DNA testing for both the 17 Y-STR and the

was

was
either excluded

-2-
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MiniFiler test. The 17 Y-STR test result indicated a match 

of Robert Breest to the crime scene at 15 of 15 loci where 

results were obtained. When the results for the MiniFiler 

test were reported Robert Breest did'not match at all

eight loci, but Huma Nasir reported that she did not find 

any male DNA in that test. However she used the same material 

where she did find male DNA in the 17 Y-STR test. See Reliagene 

report dated May 28

Af ter a new more sensitive test was developed and' was 

being used, Robert Breest sought another DNA test using 

the more sophisticated and robust test, and the State of 

New Hampshire's Attorney General agreed to the testing, 

and the test results are reported by Orchid Cellmark in 

a report dated June 29, 2012, see attachments 3 and 4 

attached hereto. In the interim, Orchid Cellmark had bought 

ReliaGene and the operation was moved to Dallas, Texas.

Huma Nasir had relocated to Dallas

2008, and attached hereto as Attachment 2.

Texas, and was employed 

by Orchid Cellmark and conducted the 2012 Orchid Cellmark

test. She signed both the 2008 Reliagene test and the 2012 

Orchid Cellmark-test.

Ultimately, this court conducted a hearing on May

2015. Huma Nasir testified for the defense and 

Dr. Charlotte Word testified for the prosecution. The evidence 

-at the 2015 hearing was the basis of Robert Breest’s appeal 

to the New Hampshire Supreme Court, which denied the appeal. 

Robert Breest then sought a civil action in the federal 

court and when denied by the United States District Court

19 and 20

-3-
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for the District of New Hampshire, appeaded to ’the First 

Circuit Court of Appeals. When Assistant Attorney General 

Elizabeth Woodcock submitted her brief in that--court, 

at page 23, she claimed that the State had never claimed 

that Robert Breest is African American. The State's position 

was , they have never argued that the killer was African 

American,’ or the defendant is the product of that heritage. 

See, attachment 5, attached hereto.

That position is contrary to the State's position 

in this court, and contrary to the State's position in the 

Supreme Court. See this court hearing transcript starting 

at page 300, et seq., and thevSupreme Court hearing held 

on October 6, 2016, at trial transcript page 13, wherein 

she stated that-Robert Breest was excluded at the major 

profile, but not excluded at the minor • profile, and Justice 

Lynn interrupted and inquired why the DNA pattern is generally 

found in a group of African American, citizens, and Elizabeth 

Woodcock's explanation was that she could not explain that.

See Attachments 6 and 7 attached hereto.

The federal appeals court affirmed the lower court 

holding denying the relief Robert Breest sought, an order 

that the Attorney General identify the single DNA match 

that Dr. Charlotte Word testified she found when she 

entered the crime scene DNA profile of the minor profile 

and as noted at pages 229 and 230 of the May 19 and 20‘,

2015 hearing in this court. See attachment & attached 

hereto.

-4-
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The aforementioned information creates the possibility 

that if Robert Breest is African American, or of African 

American descent, he would not be excluded by the DNA 

test results obtained in 2012. However, the State claimed 

Robert Breest is of African American heritage and said 

so in this court, and inferred so in the Supreme Court. 

However, Assistant Attorney General Elizabeth Woodcock 

Has now denied taking that position in-her filing in the 

First Circuit Court of Appeals on October 16, 2020. Thus, 

the argument put forth in 2015 in- this;cpurt and in the 

Supreme Court in 2016, is no longer viable. She has now 

claimed that the State has never claimed Robert Breest 

is African American or of African American descent. Con­

sequently, that fact alone is proof that Susan Randall's 

killer is African American, based on the testimony of

Dr. Charlotte Word, and the concession of Assistant Attorney 

General Elizabeth Woodcock that the State has never claimed 

Robert Breest is African American or of African American

descent.

The DNA test results, from the Reliagene test dated' 

May 28, 2008, indicate that Robert Breest's DNA at the

DYS456 is 15, and his DNA at-the DYS458 is 19. See Reliagene

DNA report. The DNA test results from the Orchid Cellmark 

test dated June 29 2012 for the crime scene indicate

the DYS456 is 15 and 17 for the DYS458 it is 17 and 19.

-5-
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It ..is a fact that Robert Breest is 15 and 19 at those 

two loci, and-1 the additional markers found are 17 and 

17, and thus Robert Breest is excluded.because he is 15 

and 19 at those loci. It should be noted that Huma Nasir 

did the tests at both laboratories.

The decision of the New Hampshire Supreme .-.Court denying
i ■

relief because the new data is more incriminating:, than 

excriminating is based on Dr. Charlotte Word's change

in her reporting from 2001 to 2015. In 2001 as Deputy 

Laboratory Director she said the results were inconclusive. 

In 2015 she altered her position'and said that she was

able to evaluate the 2001 data and determined that the 

chance of Robert Breest not being the person who the'DNA 

matched was one.out of 140,000 Caucasians, one out of 

32,000 hispanics or one out of 26,000 African Americans. 

The problem with those numbers is thatiDr. Charlotte Word

was referring to the Cellmark 2001 DNA reportland Robert 

Breest was relying upon the 2012 Orchid Cellmark DNA 

and when questioned about the 2012 Orchid Cellmark DNA 

report Dr. Charlotte Word said she could not interpret 

the 2012 DNA report. See attachment 9' attached hereto.

Furthermore, in Commonwealth v. Lally 473 Hass. 693

report

(November 6, 2015) Cellraark’s Hickey dealing with finger­

nail clippings testified that Cellmark does 

statistics on secondary profiles 

to do so in the current

not provide 

so it would be error

case. Yet, Dr. Charlotte Word

-6-
N0A Page 21



also stated at page 203 of the hearing before this court 

that she wasn’t-sure the markers were true' alleles for

the minor profile and she also said that she was not saying 

the DNAlfound belonged to Robert Breest. See page 206 

of the hearing before this court in 2015. See attachments 

i0/aifd;£l attached hereto.

In summation, Robert Breest. submits that the Supreme 

Cour’ts decision that the evidence was more incriminating 

than exclusionary is predicated on the 2001 report that 

Dr. Word revisited. But, that was not the report that 

Robert Breest relied upon for relief, he was relying on, 

the' 2012 Orchid Cellmark report :.and juxtaposing it with 

the 2008 Reliagene report. -What changed everything is 

the concession by Assistant Attorney General Elizabeth 

Woodcock in the First Circuit Court of Appeals on October 

16, 2020 that the State never claimed Robert Breest is 

African American or of African American descent, and therefor 

because the DNA found under Susan Randall's fingernails 

was of an African American, arid the most recent filing 

by the State, it is clear. that? now because the DNA under 

Susan Randall' s--fingernails came from an African American, 

and the State conceded in the United States District Court

for the District of New Hampshire in 2008 before Chief 

Judge McAuliffe, Breest v. AG for N.H. January 18, 2008, 

that DNA testing could prove 

critial to allowing Robert Breest establish his innocence,

Civil No. 06-CV-361-SM

-7-
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a decision that was never appealed nor reconsideration 

sought, it became the law of the Robert;: Breest case, 

and now is controlling.
WHEREFORE, Robert Breest moves this court to consider 

the new information as to the State’s change of its position 

pertaining to the African American claim, and upon that 

consideration to allow the dismissal of the murder indict­

ment against.Robert Breest because Robert Breest has proved 

he is innocent, and the State has now changed its position 

and concurs with the assessment, abandoning its claim 

that Robert Breest is African American or of African American 

descent. Justice has not been served. Justice warrants 

that this murder indictment be dismissed and that Robert 

Breest.be released forthwith.

Dated: May 14, 2021

Respectfully submitted
/?

A

Robert Breest, pro se 
T-19048
MCI Shirley, Medium 
P.0. Box 1218 
Shirley, MA 01464-1218

-8-
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CERTIFICATE OF SERVICE

I, Robert Breest, hereby certify that I have served 
Assistant Attorney General Elizabeth Woodcock, a copy of this 
pleading this day of May., 2021, by mailing her at 33 '
Capitol Street, Concord, New Hampshire 033Q1-6397. -

• -? f \ ft-. {]
v.to

Robert Breest, pro se

-9-
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GElIMAiRK 20271' GoldBni-.d'Lans - Germantown, Maryland 20876
Telephone: (301) 428-4980 (BOO)'USA-LABS 

Administration Fax: (301) 428-4877 . • 
r Laboratory Fax: (301) 428-7946

r-w
DIAGNOSTICS"

; BJEPORTOFtABpRl^OR¥'l^MnsTATION 
March 28, 2001

Attachment’1-1

, .*

Mr. DonaldBrisson 
Attorney and Counselor at Law 
lS-South Water Street- 
P.O. Box S1S6 
New Bedford, MA 02740

Re: CellmarkCaseNo.F011096. 
NHSPLabNo‘5124 \

■ Dept. Case No. 566D

. •;

EXHIBITS:

; Items of evidence were received for analysis fot the above-referenced-case. Polymerase chain • 
•• reaction (PCR) testing was performed on the items listed below by receipt date:

February 13.2001 .

■ Fingernail clippings in cardboard container labeled “...Etc 25" in coin envelope labeled • 
“...fingernail clippings from Susan Randall’1 .

Hair in screw-cap jar labeled “...Head Hair...” in plastic bag labeled “...h'eadhair of Susan 
• Randall...”- ’

' ' ...February-23. 2001

One of two purple-top tubes 'of blood labeled tt...RobertBreesL..”

RESULTS:- , •

• DNA extracts isolated from the itenis listed above were tested' using the'AmpFJSTR Profiler ’ ;
Plus™ and/or Cofiler™ PCR Amplification Kits.. The short tandem repeal: (STR) loci tested and 

:. . the types obtained-for each sample; are listed-in the attaphed tables.

■■ CONCLUSIONS:.

iFingernail clippings:

The data -indicate that DNA’ from more than one individual was obtained from the fingernail 
clippings. The DNA obtained from this sample contains DNA from a male and a female. The

•>

Accredited by the American Sadety of Crims Laboratory Bb&tors/labarateryAccmifrtaBon Board
■m Catfrtarfc Diagnostics. Inc. is & subsidiary of Ufecsdas Corporation

NOAirPage 26



*■>

Attachment 1-2 •

, RepOrtforCaseNo.F011096' ' ''
March 28^ 2001 ■' ■ ■

. page Two.

primary DNA profile obtained from, this sample matches the DNA .profile obtained'from the hair 
labeled head hair of Susan Randall at the seven loci for which results were obtained. Using

three of thirteen loci, Robert Breest cannot be excluded as the source of the secondary DNA 
profile obtained from this sample. At the remaining loci, no conclusion can be made regarding 
Robert Breest and this sample. •

'•
EVXDENCE'DISPOSrnON:

In the absence-of specific .instructions, evidence will be returned to the submitting agency by 
Federal Express or other appropriate carrier. ‘

r-.J

w
Charlotte 3^^rd,Ph.D.1 .
D eputy Laboratory Director

If expert witnesses axe needed for depositions or court testimony, please notify us by telephone at 
301-515-6155’at least four weeks in advance. ’

Jeffrey'A. Hickey -
DNA Analyst U

..

cc: Mr. N. William Delker 
• Assistant Attorney General 

■33 Capitol Street 
Concord, NH 03301-6397

-
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Attachment 2-1

Forensic Test Results
REUAGENE

TECKNOIOCIU'NC

Patterson Belknap Webb & Tyler LLP 
Attn: Ian Dumain 
1133 Avenue of the Americas 
New York,. Hew York’ 10033-6710

cc: New Hampshire Attorney General 
Attn: Richard W-. Head, Esq 
33 Capitol Street.
Concord, Npw Hampshire 03301

Report Date: May 20', 200B, . ReliaGene Case # F003153/FR-234
US District Court Case # 1:OfrcvO036l-SM 

Robert BreestRE: •

ITEMS OF PHYSICAL EVIDENCE

Reiiagene Technologies, Inc. received the following items of physical evidence oh March 04,2008, AT 9:14 
AM via FedEx tracking #:791859361203 for analysis:

DescriptionRef.# ReliaGene
Sample#
08-01152
08-01153

. Ftngemail dippings from Susan Randall 
• DNAextractfrom Cellmark* Known sample from Robert Breest

25
F011096-03'

Reiiagene Technologies, Inc-. received the following item-?of physical evidence oh torch 21,20D8,ATB:3'3 
AVI via FedEx tracking #: 864067336561 foranalysis. ‘

Ref.# 'DescriptionReliaGene 
Sample # 
08-01531 • Buccalswebs of Robert BreestRB-1/I3D W

i
Evidence (o be returned to NewHifhpshire Sfa’te Police Forensic Leb vie courier.

- CONCLUSIONS
Previously'Reported 3/10/2008:'
PCR testing utilizing the Yfiler SIR Multiplex revealed the following: 

' S'e.e the attached chart for specific DNA typing results,

1. Half of each oftbe fingemaifdippings submitted, identified as ReliaGene Sample #0801152, was taken for
testing. The fingernail dippings from Susan Randall, produced a 1'5-locus haplotype consistent with a single male 

V Ifnea-gs'.'This haplotype is suitable for comparison lo known samples.

2. i tie DNA extract from Cellmark, identified as ReliaGene Sample #08-01153, was hot tested/

Note- F«ks be'ow RefiaGehe*s thresholds msy he present and are documented in the case file.

Previous^)/ Reported 3/25I200B: -
3 DNA test results for the fingernail clippings from Susan Randall, identified as ReliaGene Sample #05-011-52, are 

consistent with the haplotype obtained from the buccal-swabs of Robert Breest (RG #08-01531). Therefore, 
Robert Breest and all his male paternal relatives are not excluded as a DNA donor in the fingernail clippings.

.4 Utilizing AB's database, the 15-locus haplotype obtained from the fingernail, clippings of Susan Randall, identified 
as ReliaGene Sample #08-01152, has been observed 0 times in 3561 individuals of various population groups 
{95.9% excluded)!

5525 MoUnesStrfrec.Soite 101 
New Cretan*, LA 7CI23 Ph - 504-734-9700

Page! oi*4
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Attachment 2-2

May 28, 2003;ReliaGeae Case # F003153

Additional Testing: . :
PCR testing utilizing the Minifiier STR Multiplex revealed the following:
See the attached chart for specific DNA typing results.

■ 5. DNA test results using the Minifiler kit.fo^he ^jemai| d^iqg5;W. S.HSftn Rand^J.£Xtracted by ReliaGene; 
identified as ReliaG.ene. Sample #08-0115^,vare consistent v^h'\:'Vfng|e'‘-femaie ^donor and with the Cellmark 

•-previously reported' STR-proiile-bTSusan Randall (repor^dated '3/28/01 j. No DNA foreign to •Sasats'ftandathivas 
defected^/sing-auipsornal STR testing on this extract.

5. DNA test results using- the Minifiier kit for the DNA extract from Cellmark of known sample of Robert .Breest,. 
identified as ReiiaGene Sample #08-01153; are consistent with the.Ceilmark preuously reported STR profile of 
Robert Breest (report dated 3/28/01).

7. Minifiier STR testing may be performed on the Cellmark DNA extracts from fingernails of Susan Randall, if 
available. .

Hole. No extraction reagent blank w as submitted corresponding to the Cellrrark DNA extract

"n

DNA TEST RESULTS •. (Previously Reported by Cellmark)

! R. BreestS. RandsliGenetic Loci.

i
■16.1? ..i D3S1358,. . •16,18

‘ vWA 17,1916,16..

21,22 .FGA 20,23

X.Y• Amelogenin X

‘ D8S1179 14,1612,13 ,

29,3028,30.2: D21S1.1
i—
!

13,1 Qrj)18S51 1B*

• D5S8.13 ' ' 10,1212

10,11D13S317. 8,11

8,10. NDD7S820

1-0,12NT .D16S539

6,9NT' THOI

6,11TPOX NT
I-

10,11v CSF1PO . • NT
ND = NOT DETECTEDNT = NOT TESTS)

• = ADDITIONAL PEAKS MAY BE PRESENT

Page 2 of 45525 Mrmnes StrecLSuife 1D1 
New Oricsns, IA7M23 Ph - 504.-734-9700
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Attachment 2-3

May 28, 2008ReliaGene Case # F003153

DNA TEST RESULTS

08-01153 
Evidence:.
DNA extract from 
Cellmark

08-01152 
Evidence:. 
Fingernails S. 
Randall

'Genetic Loci

21,2220,23FGA.
29"3a;28,30.2D21S11

18.20 &TD18S51 . 13,18
' 10.11mv-01^5317

i:* . . ,,8.10..9,1-1D7S820
CSF1PO 10/11

10,12•-r.' !•D16S53?..
' Ameldgenin X.YX

24.75 -•x •22P2S1338

5525 Mounts S treet. Suite Id 
New Orleans, IA70123 Ph - 504-734-9700

Page 3 of 4
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Attachment 2-4

ReliaGene Case#F0G3153 May28, 2008

Y-STR TEST RESULTS

08-01152
Eudence:., 
Fingernails S.. 
Randall

08-01531' 
Suspect Buccals 
Buccal swabs of 
(S) Robert Breest

Genetic Loci

•15 15DY5458
DYSjBSt ‘13 13

24 24DYS3D0

;py538?b .; 29

■ 19'OYS458 ' 19

- : Ji 14DYS19 •
DY&3B5a/b ^ X1*-'14 • J 12,14

13 13DYS363
11,11DYS3S1
12DYS439 Hi

‘ 23NR...'DYS63S
....NR' ' 13 • "DYS392'

1212Y-GATA-B4
,, 1g:

DYS437 " 15 1
1212DY5438

: DYS44S "19 19'

NR= Not Reporfabb
:

The positive, negative; and reagent blank control samples processed at RrliaOene produced ihe expected result, indicating that the erperunenls 
• v-eje performed successfully laboratory records document ths secure custody of evidence samples from receipt throughout sample testing; 

KdtaGcne Technologies Int is accredited by American Society of Crime Laboratory Directors/Laboratory Accreditation Board. Lf you have any 
questions co nccraing this work, please-contact the following individual.

■ ■■■. . :JjL 3/CL44A- * May 38, 2008
7 Date'Htiras Nasiiffyf.S,, 

Analyst III i
L*'-i

QjO May 28,2008
G«na Pineda, M.S 
Technical Leader/Assistant Forensic Director

Date

5525 Mounes Street, Suite iOX 
New Orleans, IA 70123 Ph - 504-734-9700

Page 4 of 4
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Attachment' 3-1
•:'v

v ORCHID
CELtMARK 139EB Diplomat Drive • Suite 100 -'Danas, TX 75234 .• 214471.8400 ■ 1.800,752-2774 - 214-271.8322 fgx

••T'.

Report of Laboratory Examination 
. June 29,2012

lanM-Dumain
Patterson-BeBcnap Webb & Tyler LLP 
1133 Aveoue of the Americas,
New York, NY 10036 •

ORCHID CELUvlARKNO: FR.12-0061 
AGENCY CASE NO:
ARD‘f/AGENCY-NO; 566D/F011096/F003I53/F

R-234

Susan RandallSUBJECT:

Robert BreestSUSPECT: '

Z9999-007241 -

EXHIBITS
PCRRecejyed Item Description.

FR12-00SI-01 4/10/2012 Fingernail CUppingstSusanRandall
GCItemClient Item 

Z9999-O07241-25 Y

RESULTS
DNA testing using the polymerase chain reaction (PCR). and theAmpHSTRldenfifiler Plus™ AmpHficafi 
'Kit was performed on the indicated exhibits). The loci tested and the results obtained for each tested sample 
axe listed in Table 2 (see attachment). In addition, DNA testing using the polymerase chain reaction-(PCR) 
and the MmiKLer™ SIR Amplification Kit’was performed on-the indicated exhibits). The loci tested and ’ 
the results obtained for each tested sample are listed in Table 1 (see attachment).' Furthermore, these results 
were compared to profiles previously reported by ReliaGene in areport for case F003153 dated May 28,2008.

■ Those profiles are listed in T^ble 1 (see attachment). These results were also compared to profiles reported 
by'Celhnark marepoit &r cab F0UQ96 dated March 28,2001. Those profiles are fisted in Tables. 3 and 4 
(see attachment).

on

CONCLUSIONS 

KR124)061-01.01.1
The DNA profile obtained from the scrapings/swabbings of Susan Randall's fingernail clippings is a mixture 
of at least three.indrviduals, including at least one unknown male. Susan Randall cannot be excluded as . 
possible contributor of DNA to this mixture. However, due to the mixture profile obtained and the possibility 
of allelic'diopoTJt, no determination can be made regarding Robert Breest as a possible contributor of DNA to
this mixture. ...

29999*0072411 FR12-0051
f l .of 2 '
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Attachment 3-2'

FREQUENCYPOPULATION DATABASE
44 in 4114Caucasian

African American 16 in 1932

Asian 0 in 330

Filipino 0 in 105

Hispanic 12 in 1601

Native American 0 in 105

Sub-Saharan African 0 in 59

•Vietnamese l in 103 /

Asian Indian 0 in 564

Chinese 0 in 577

Japanese 0 in 1078

6 in 579. Malay

Thai 0 in 246

DISPOSITION
In the absence of specific instruction,, evidence will-be returned to the submitting agency by Federal Express 
or another appropriate carrier.

REVXETW

The results described in this report have been reviewed by the following individuals:
Technical *
Reviewer: . (RuAAAnalyst: ._______________ . J-At ___________________

Hama Nasir / Supervisor - Forensic Casework Rick W. Stzcub, PLD. / Laboratory Director

EtDcaditM oeedin the analysir of 6is east adhere tn the QusIUyAssaraMfSUndanis Tar Pcmaiaft DMA. Testing Laboraloties. OrittdCdloiKk is iKredited by Hi* Amedaw.Scddy of 
Crime LAmatoiyDircetors/t-abonScByAccreditalian Board andFDtniBcQuililj'Sesvicss-InleaafimaL Tie remits m this report reialftonly to Iheiletni taed.

cc: Richard W. Head
New Hampshire Attorney General 
33 Capitol Street-"
Concord, NH "03301

June 29, 2012
<M>

• V" 25999-0072411 FR12-0061-A.
2 of 2

NOA Page. 35
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Attachment 4-1:*

Orchid
W Cellmark •13988 Diplomat Drive • Suite TOO • Dallas,TX 75234 • 214.271.8400 • 1.800.75221774 • 214.271.8322fax

•V:‘

Report of Laboratory. Examination 
June 29,2012

Supplemental -'FR12-0061-A 

SUBJECT:Ian M. Dumam
Patterson Belknap Webb & Tyler LLP 
1133 Avenue of die Americas 
Mew York, -NY: 10036

Susan Randall

SUSPECT: Robert Breest

ORCHED CEUMARKNO: FR12-0061
Z9999-00724T 
556D/F011096/F003153/F 
R-234

AGENCY CASE NO: 
ADD'L AGENCY NO;

EXHIBITS

Received Item Description 
FR.12-0061-01 4/10/2012' Fingernail ClippingsiSusan Randall

Client Item 
Z9999-00724I-25

OC Item PCR
Y

RESULTS,

DNA testing using tbe polymerase chain reaction (PCR) and the Yfiler™ Amplification Kit was performed 
on the indicated exhibits). The loci tested and the results obtained for each tested sample are listed in Table 1 
(see attachment). Due to thspatemal inheritance of the Y chromosome, all males from the same mate lineage 
are- expected to share the same Y-STR profile. These results were, compared to profiles reported- by 
ReliaGene in a report for case F003153 dated May 28,2008. This report supplements Orchid Celhnark’s 
Laboratory Report FR12-0061 dated June 29, 2012.

CONCLUSIONS

FR12-0061-01.01.1
.The partial Y-STR profile obtained from the scrapings/swabbings of Susan Randall's fingernail clippings is a 
mixture of at least two males. • The maj or profile originated from an unknown male lineage. Robert Breest 
cannot be excluded as a possible minor contributor to this mixture.

• r-'

STATISTICAL ANALYSIS

AU possible Y-STR haplotypes obtained from the mixture profile from the scrapings/swabbings of Susan 
Randall's fingernail clippings (FR12-0061-01.01.1) were compared to Applied Biosystems1 database of 
11,393 males. The combined frequency ofoccuirence of these haplotypes in Applied Biosystems’ database 
of several racial groups is provided below. 'Furthermore, the frequency of this mixture profile was 
determined by applying the 95% Upper Confidence IntervaL The frequencies for foe major US racial groups 

_ , are as follows: ....

1 in 81 for the-African American population 
1 in 72 for foe Caucasian population 
1 in 85 for the Hispanic population

Z9999-0072411 FE12-D0SI-A. 
I of 2

NOA Page 40
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Attachment 4-2

DISPOSITION
In the absence of .specific .instruction, evidence will be retained to the .submitting agency by Federal Express 
or another appropriate carrier.
REVIEW
The results described- in this report have been reviewed by the tallowing individuals:

Technical- 
Reviewer:iJtiJjK o-. i Jdbfcav ‘

Analyst?
Huma Nasir / Supervisor - Forensic Casework Rick W. Staub, Ph_D. / Laboratory Director

r*»cftdares ossdin the analysis of tfns ease, adhere to Ihe QnaKly AssnnaceSamdanfc- for Foxnao DNA Testing Laboratories. .Ordail Cdirnark is accredited by the American Sariey <£ 
Crime Laboratory DrectKBfljboraiQiy Acaredhtoion Baaed and Forensic Quality SaYiCcs-lnletnalional, The. rtsulis imhis repot; relate only' to the items tested.

ec: Richard W. Head
New Hampshire Attorney General 
33 Capitol Street 
Concord, NH 03301

June 29, 2012
<$/

FR12-0DS-1
2of2

25999-0072411V
OncHin 

' CElLMAfUL
AmaTitpjf by tfw American Soaeiy of Crime Laboratory Diregon /ionoiotory Aensditori wi Board 

X>»Cai.TX
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Attachment 5-1 ATTORNEY GENERAL 

DEPARTMENT OF JUSTICE
33 CAPITOL STREET 

CONCORD, NEW HAMPSHIRE 03301-6397

GORDON J. MACDONALD
ATTORNEY GENERAL

JANE E. YOUNG 
DEPUTY ATTORNEY GENERAL

Sent via UPS Next Day Air (1Z19A 789 231001 675 3)

October 21, 2020

Maria R. Hamilton, Clerk of Court 
Office of the Clerk 
United States Court of Appeals 
U.S. Courthouse 
1 Courthouse Way, Suite 2500 
Boston, MA 02210

Re: Robert Breest v. Gordon MacDonald, New Hampshire Attorney General
Docket No.: 20-1406

Dear Clerk Hamilton:

Enclosed please find nine bound copies of the Appellee’s brief, which was fiied 
electronically in the above-entitled matter on October 16,2020. Our office received electronic 
notice that the brief was accepted on October. 19, 2020. An unbound copy has been forwarded to 
Mr. Breest at the address listed below.

Please do not hesitate to contact me with any questions you may have. Thank you for
your assistant

Sincerely, . i

Maggie\kS&
Paralegal II 
Office of the Solicitor General 
NH Department of Justice

'eene

/mek
Enclosures

Cc: Robert G, Breest, T-l9048
MCI Shirley
PO Box 1218; Harvard Road 
Shirley, MA 01464-121

Telephone 603-271-3658 • FAX 603-271-2110 * TDD Access: Relay NH 1-S00-735-29S4
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Attachment 5-2
23

contamination was a significant concern. The defendant's expert, Huma 

Nasir, stated that it was possible for a medical examiner conducting an 

autopsy in the 1970s to use the same nail clippers on multiple bodies.”).

Although the plaintiff seeks to focus this Court’s attention on the 

2012 DNA results, the. state court was correct when it stated that, 

taken as a group, the tests were more inculpatory than exculpatory. 

Breest III, 169 N.H. at 654. And the district court correctly noted those 

findings. Breest u. MacDonald, No. l:18-cv-908-SM, slip op. at 12-14. In 

fact, the plaintiff has never been excluded as a source of DNA in any of 

the tests and this Court should decline to accept his representations to

the contrary.

The State has never argued that the killer was an African

American or that the defendant is the product of that heritage. The

plaintiff asserts as much, but does not direct this Court to (a part of the 

record where this argument was made.

The plaintiff asks this Court to replace the state and district 

courts’ findings with his own. See PB: 8-9. Although the analysis is not 

entirely clear to the defendant, the plaintiff seems to combine the

NOA Page 44



Attachment 5-3

25

CONCLUSION

WHEREFORE, the respondent respectfuILy requests this Court to

affirm the judgment of the United States District Court for the District

of New Hampshire.

Respectfully Submitted,

Is/ Elizabeth C. Woodcock
Elizabeth C. Woodcock 
First Circuit Bar No.: 1041532 
Assistant Attorney General 
Criminal Justice Bureau 
33 .Capitol Street 
Concord, NH 03301-6397 
Phone:(603) 271-3671 
Elizabeth.Woodcock@doi.nh.govOctober 16, 2020
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Attachment 6-1 300

1 A That's correct.

2 Q And the results that you reported in your 2013 

affidavit were only the Y-HRD database, right?3

4 A That's, correct.

5. Q And we just got the US Y-STR results this morning,

6 right?

7 A That's correct.
!:

Q The result in the US Y-STR ‘database was a single 

African American profile, correct?

A A single profile in the African American database,

8

9

10

11 correct.

12 Q Okay. What's the African American database?

13 A I'm assuming it's a database made up of individuals who 

have self-reported themselves as being of African American14

15 descent. That's the general definition that's used, but it may 

vary in different population groups or different database16

17 studies.

18 Q Ms. Word, what I'm showing you is the State's response

19 • to Mr. Breest's motion for new trial. And you'll see what I'm

20 highlight here that the State wrote at least, "Dr. Word has

21 concluded that with respect to the 2008 testing 15 of the 17

22 •loci for the results were obtained from all — are consistent

23 with the Y DNA haplotype profile for the Defendant." That’s

. 2 4. correct, right?

25 A That's correct.

AVTranz
www.avtranr.com • (800) 257-0885
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299

conditions.. 1

2 Q And you don't read that as- stating that the Y-HRD

3 | database is an alternative database that may be used should a

specific population other than those provided in the US Y-STR4

database be required.5 That's now how you read that.

I read that that's what it says.6 A No.

7 Q' You just don't agree.

A Well, i don't know that I know what the appropriate8

population database is for this country.9 And these are two —
!:or for this particular case. These are two widely accepted and10

widely used databases, so I simply provided the calculation for11

12 those two databases.

13 Q Well,' it's interesting that you say that, when you say

you simply provided the calculation for those two databases14

because isn't it.a fact you didn't provide the calculation for15

16 the US Y-STR database because we didn't get it until this

17 morning?

18 A ‘I provided it in 2013. Oh, I'm sorry. For the what?

19 Q US Y-STR database.

20: A Qh, I did not do that in 2013. That’s right.

Q Okay. And the results in the Y-HRD database shows21 zero

22 haplotypes consistent with the 15 loci 2008 profile, right?

23 A That-'s correct.

And the results in the US Y-STR database show•2 4 Q • Okay.

25 more than zero. They showed 1, right?

AVTranz
www.avtranz.com • (800) 257-0885
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Attachment 6-2
301

1 Q That's what it says and that's your opinion.

2 A Yes, sir.

3 Q Okay. The State also writes that, "Dr. Word.has

4 concluded that if the assertion,” oh, sorry; It's hard. to. read 

"Dr. Word has concluded if the Defendant is 

not the source of the DMA then the true contributor must be a

5 this upside down.

6

7 male who is a very close patrilineal relation to the Defendant

8 based on Y-STR DNA obtained." You see that?

9 A Yes.

10 Q Okay. You didn't offer that opinion this morning, did

11 you?

12 A I believe I did.

13 Q You offered the opinion that the DNA profile in 2008

14 must be the Defendant or a very close patrilineal relative?

15 A Well, I testified to it. I don't recall in the

16- context, but I'do believe I gave that opinion.

17 Q And at deposition I asked you '—

18 A But it's certainly my opinion.

19 Q It must be a rec — or a very close patrilineal

20 relative. That's your opinion.

21 A Yes, sir.

22 Q Okay. And I asked you at deposition, didn't I, what 

very close patrilineal relative meant.23

24 • A I don't recall at this point.

25 Q You don't recall. You didn't say that it had to be Mr.

A VTranz
www.avtranz.com • (800) 257-0885

N0A Page 48.
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Attachment 6-3 302

Breest or someone within several generations? You didn't say1

2 that, several patrilineal generations?

A I don’t recall what I said in my — in the testimony3

for the deposition, but based on the way these databases have4

5 been designed and the, as I said earlier, the way these kits

have been designed, is to link individuals of certain6

patrilineal-lineages. And by definition, individuals who have7

8 the same profile have — are offspring and relatives through

the patrilineal line from some common male9

And at deposition, at least, I asked you if10 Q Okay.

there was something that you could point me to that, would11-

support your assertion that the DNA test -results of 2008 had to12

13 come from Mr. Breest or some other or a very close patrilineal

relative and your answer was,14 "I think it’s common knowledge,”

15 right?

16 A Yes.

Q You couldn't point.me to any specific data, right?17

18 A There's lots of data supporting that.- That's what the

whole Y-STR studies that have been done internationally on19

20 understanding Y chromosome inheritance. And. that's what's

21 demonstrated through the study —

22 Mr. Dumain, isn't that what your ownTHE COURT:

23 witness testified, that Y-STR is’ by definition a patrilineal

line?24

25 It is a patrilineal line.MR.. DUMAIN: The question-,

AVTranz
www.avtran2.com • (800) 257-0885
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Attachment 6-4• 303

1 Your Honor, is whether it is only a patrilineal line.

'2 THE COURT: Okay.

3 Whether it must be Mr. Breest or one ofMR. DOMAIN:

4 his close relatives whether it —
N

5 THE COURT: No. Okay. I understand what you're

6 saying and if you want to clarify that.

7 BY MR. DOMAIN:

8 Q Yes. Your testimony in your affidavit — and maybe I

9 ■ should understand your opinion. Your opinion is that the 2008

10 t Yfiler, the opinion you offered in your affidavit was that it

11 ; must be Mr. Breest, one of his very close patrilineal

12 : relatives, and nobody else in the world. That's the opinion i

13- you offered, right?

14 A That's right. By definition of the lineages defined by 

these test kits, that would be the reasonable conclusion15

because some male individual have this haplotype and there 

some number of male descendants from that original individual 

who would all share that haplotype in the absence of mutations 

which would now distinguish them.

•16 are

17

18
\19 So that is the patrilineal 

And whether that goes back a. generation or four20 lineage.

21 generations or ten generations it .depends on where a mutation

22 has occurred.

23 Q You said in your affidavit and the State read in its 

brief that the true contributor must be a male who has24 a very

close patrilineal relation to the Defendant if it is not him,25

A VTranz

Iwww.avtranz.com • (800) 257-08B5
?:
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Attachment 6-5 304

1 ; very close. I asked you at deposition what does that mean.

2 You said several generations; correct?

3 A Probably.

4 Q I can read it. Do you want me to?

5 A That would be fine.

6 Q Okay.
i.7 A I mean, that's my opinion.

Q And I asked you what's that based on, where is the

It still is- my opinion'.

8

9 data. And you said, I think it's common knowledge. You said,

10 I don't know. I don't know what's in the SWGDAM guidelines for 

Y testing, that it should reported that11 way. Will you look at
■;

12 the SWGDAM guidelines we were just looking at, the exhibit in

13 front of you? The most recent exhibit we marked. I think it's

14 Q, page three. When you look at' page three, the bottom

15 paragraph, -the second sentence states, the SWGDAM guidelines.

16 You said'I don't know what's in the SWGDAM guidelines, so maybe 

; we should just take a look.17 It is ,noted that the two specimens 

• that exhibit the same Y-STR haiplotype may have originated from18

either a common individual source from any male with the same19-

2 0 : paternal lineage or unrelated individuals. That’s what the

21 SWGDAM guidelines say; correct?

22 A That is what it says, yes.

23 Q Okay. You also said it might be in John Butler's

24 • textbook, when I asked you what's the support for this opinion.

25 Now, I've looked at John Butler's textbooks, and I'll hand them

AVTranz
www.avtranz.com • (800) 257-0885
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Attachment 6-6 305

1 to you, and I invite you to show me where in John Butler's 

textbooks it says that a DNA profile of 17-marker Y haplotype 

can identify a single individual within several generations.

A Well, nothing is going to say that, 

identify a single individual.

2

3

A These do not

• 5

6 Q A single individual or a close male relative within 

several generations. That's what you said about Mr. Breest;

8 correct?

9: A It identifies a population of highly related males in 

the same patrilineal lineage.

Q And the opinion that you offered

10

11 if I understand it, 

is that the 2008 15-locus profile, which is consistent with Mr.

t

12

13 Breest-, had to either come from Mr. Breest or one of his 

close, several generations patrilineal relatives.

very

14 That's was

15 you said in your affidavit. I'm not sure if you're saying it 

At deposition you said Butler supports that.16 now. And I 'm

17 asking you, and we can take all the time that you need, the 

rest of this man's life is a stake, where in these books does 

it say that?

18

19

20 A I don’t know.where it says it in the books. This is

21 the foundational studies and interpretation of Y-STR testing. 

It's the foundation of all of the research'that1s been done. 

It's the background .for these databases.

22

23 It's the foundation

24 for ancestry.com. All of these types of lineage and- ancestral

25 calculations are based on that foundational study.

A VTranz
www.avtranz.com • (800) 257-0885
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Attachment .6-7 306

1 Word, I asked you this question at your deposition. 

I said please point .me to something more general than everybody 

You said everybody knows.

Q Dr.

2

3 knows.

4 MS. WOODCOCK: Objection. This question has been

5 asked and answered, and he?s badgering the witness.

6 THE COURT: Well, I'm not sure. It is cross-

examination, but I think the question has been asked and7

8 answered.

9 MR. DUMAIN: I'll move on, Your Honor.

10 THE COURT: All right. And if you want to ask it

again, fine.11

12 MR. DUMAIN: Okay.

13 I think I understand your point, and ITHE COURT:

14 understand the witness' point.

15 MR. DUMAIN: I just —

16 THE COURT: At least I got it the third or fourth

17 time you made it.
i

18 MR. DUMAIN: Thank you, Your Honor. It is a very

19 important point.

20 BY MR. DUMAIN:

21 Q This morning, for the first time, you produced, the

22 State produced, database results from the U.S.. Y-STR database;

23 right?

A To my knowledge, I don't know if it's the first time.24

25 It's the first ones I did, yes.
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1 Q Okay. The first ones that you did. And those results

2 showed a 15-marker match to the 2008 Yfiler results in this

3 case, correct, same haplotype?

4 A I entered-the 2008 Yfiler results into the database —

5 Q And those are —

6 A yes.

7 — the results that you say must come from Mr. BreestQ

8 or a very.close patrilineal relative of his; correct?
i

A To the best of my knowledge, yes, based on the 

• understanding of Y-STR inheritance.

9

1'0

>11: Q And the database returned one profile; correct?

12 A That's correct.

13’ Q And it was an African-American profile; correct?

14 A It was in an African-American database, correct.

15 Q It was in an African-American of about 25,000- samples;

16 right?

17 A I don' t. recall.

18 Q Okay. Well, we can take a look at it. U.S. Y-STR

19 database, 25, 644 total samples. Does that sound right?

20 A Yes, sir.
!

21 Q Okay. And there was a match to that profile in the 

African-American component of the database; right?22

23 A That's correct.

Q Now, is it your opinion that that match from the24

25 African-American subsection of the U.S. Y-STR database had to
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have come from Mr. Breest, who’s sitting there, or one of his1

2 close patrilineal relatives who you may see sitting back in the

3 gallery?

4 Based on what we know about these profiles., that wouldA

be the' logical conclusion, that —5

Q That this, profile, this African-American profile in the6

7 U.S. Y-STR database came from Mr. Breest, one of his sons, or

8 some other very close patrilineal relative of Mr. Breest;

that’s your opinion?9

A Or a relative some generations back that have —10

relatives* who have des-cended' from another- individual, male11

12 individual generations back that share that same profile.

Q That’s not within several generations, is it?13 You’re

14 now not saying the same thing, are you?

A Well, individuals from many generations back don’t15

16 ; exist today, so it canLt be their profile-. Theyure not: here

17 But descendants, if there has not been any mutation,; anymore.

could share.18 He could have cousins or distant cousins that

■; have that same profile.19 He could have distant cousins that are

20 unknown to him that share that profile.

21 Q One of those distant cousins unknown to him that share

| the profile could be the contributor of the 2008 Yfiler sample;22

23 right?

24 A That’s possible. It depends on where they are and what

25 access they had.
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1 Q So is that really what you meant in your affidavit by a 

close patrilineal relative?2

3 A Is what I meant? I ,,m sorry. Your questions are not

4 very clear.

5 Q I'm sorry. This is a .confusing topic and I thought I 

understand what several generations meant, but apparently Mr.6

7 Breest may have a close patrilineal relative who's an African- 

American in this 25, 000 profile database,.8 Your opinion that 

this sample had to have been contributed by Mr. Breest or one 

of his close patrilineal relatives would include whoever

9.
!

10. the

11 . donor of that 15-locus profile in the U.S. Y-STR African- 

American databases would include that person?12

13 A Yes. They share that profile.

14 Q If they share that profile, they could have been a 

contributor of the material underneath Susan Randall's. 15

16 fingernails?

17 A I don't know that. They can't be excluded as a source.

18 I have no idea who the contributor is. Those are two very

different questions.19

20 Q I understand. .Now, just a couple more small points. 

There- was a lot of talk this morning about contamination of21

22 consumables. You heard Ms. Nasir testify yesterday, 

anything that you would have done to analyze whether the 2012 

major profile was contributed by contamination consumables or

Is there

23

24

25 consequence of contaminated consumables that Ms. Nasirwas a
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1 didn't do? 42 A Well, after the fact I don't know that there's anything

At the time perhaps some of the3 that could have been done.

4 . consumables could have been tested. I don’t know what type of 

• quality control they were doing on incoming plastic ware. Even5-

6 if it was done and it was clean, or even if it was

7 contaminated, it doesn't tell us what was going on in a

8 particular case. So based on what she testified to, it sounds 

like they made a very extensive effort to^ try to identify the9:'
;•
:10 possible source of that sample.

11 Q And when you say it sounds like they made a very

' 12 extensive effort, you're also including all of the elimination

13 databases that they looked at for employees at the

14 laboratories, visitors to the laboratories, et cetera?

15 A Right. What she didn't testify to and I don't know is

16 whether what data she was using, whether she was actually using 

Yfiler data, or if she did, I don't recall it, and maybe she 

did; or whether she was using the Identifiler Plus or MiniFiler

17

18

19 data. I'm not sure on that.

20 Q And you don't recall whether Mr. Kennedy asked her that

question?21

22 A I don't, at this point.

23 MR. DOMAIN: I have nothing further at this time.

24 Thank you, Dr. Word.

25 THE WITNESS: Thank you.
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!'
things’, it would mean either Mr. Breest didn’t do it or it1

2 would mean that Mr. Breest did do it and he did it around the 

time that someone else was in a'violent struggle with the

And even .that second set of facts, based on the trial 

record, .would be so, in the court1s words, radically different 

from the State's case to the jury that Mr. Breest is'entitled 

to DNA testing under the-'standard that governs motions for a

3

victim."4

5

6 :!

7

new trial.8 .That is what Justice'McGuire held in 2000 when
s

started down this now 16-year path of DNA testing"for this

we

9

10 case.

11 Thank'you, Your Honor,.

12 JUSTICE DALIANIS: Thank you, Counsel.

13 Good morning, If our Honors, ElizabethMS. WOODCOCK:

14 Woodcock for the State'of New Hampshire. With me at counsel

15 table is John Kennedy who also was on the brief.

16 / I would like to just make on quick statement and then

I'll take the Court's questions.17 In none of the five DNA tests

from 2002 to 2012 was the Defendant excluded.as a source of the18

19 Therefore, the fundamental premise of- the 

Defendant’s argument that the 2012'profile somehow exonerates

DNA profile.

20

21 him is simply wrong. Even though there is' a major profile in 

that final test that is not his, he is not excluded as the22 !

23 source of the minor male profile, a result that is consistent

24 with each of the .previous four tests.

25 I want to talk a little bit '—
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1 UNIDENTIFIED SPEAKER: Can I ask

2 UNIDENTIFIED SPEAKER: Before you go on, can you

3 explain why the DNA pattern is generally, found in a group of

African-American citizens?4

5 MS. WOODCOCK: .Well --

UNIDENTIFIED SPEAKER: Or is it?6

7 MS. WOODCOCK: I can't explain that in particular

because I think that you don’t know exactly how the — where •8

the. DNA would have come from through generations.9 But I would

10 point out that there has been DNA testing on the Hemings family 

which has turned out to demonstrate' that probably Thomas 

Jefferson, or one of his close relatives was the fathe.r of a

11

12

i13 number of Sally Hemings1 children. So you could wind up with a 

profile because of the way this country has operated .over the14

years with a profile that was in a minority group'.15 Dr. Word

-talked 'about that.16 She talked about how you couldn’t

17 determine, you could go back, all you can do is lo-ok at the

18 , results. But you can't determine exactly how this was !\

! transferred.19

2 0 JUSTICE LYNN: Can I ask you a question that I will

21 concede is' unfair to you and it's not part of the record, but 

it — I have -- my understanding of this has come from 

something that was part — you know,, that was either .in the

22

23

24 newspapers or in — that — somewhere that I read publicly. My

25 understanding is that Mr. Breest is eligible for parole. He 1 s
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. May 14, 2015, it’s, called ReliaGene Yfiler profile.1

2 And I'm going to ask that this beMS. WOODCOCK:

\3- marked as Government or as State's Exhibit 6.

4. And then I'll ask that Orchid Cellmark Yfiler profile

5 be marked as State's Exhibit 7.

6 And then I'm going to ask that this second page,

Reliage — or this third page, ReliaGene Yfiler profile be7

marked State's Exhibit 8:8

9 BY MS. WOODCOCK:

10 Q And I'm going to ask you to take a look at these three

documents and tell me, if you can, if you recognize them?11

12 A Yes, I do.

Q What is State's Exhibit 6?13

14 This is a printout from the internet from the US Y-STRA

15 database where I entered in the results that ReliaGene

16 generated using the Yfiler kit.

So, this would be the third column down at the top,17

2008 Yfiler, those results were entered into this US database18

19. to get a general sense of how often this particular profile has

20 been observed or not observed in a database of males that have

■ 21 been tested.

22 Q And there's a date on that particular document, is

23 there not?

24 A Yes, I did this on May 14th, 2015.

25 MS. WOODCOCK: I would offer State’s Exhibit 6 as a
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1 full exhibit. Your Honor. (■

MR. DOMAIN: No objection.2 ■

3 Granted; identification may be struck onTHE COURT:

4.. • 6.

(State's Exhibit 6 received)•5

6 BY MS: WOODCOCK:

Q Let me take State's Exhibit 6 for a moment, put this7 on

8 the ELMO here and ask you, tell us what you were able to

9 conclude from State’s Exhibit 6, what do those statistics mean?

A Well, it's impossible to read from here, but the bottom '10

11 panel actually lists different population groups, African

12 American, Asian, Caucasian, Hispanic, Native American.

13 And then it lists how many individuals, in that

14 second column, it says number of haplotypes, that gives the

number of male individuals that have been screened with this15

16 | particular test.

17 And then the third column over, which has blue

18 numbers, has ones or zeros and that tells us, in that

19 particular population database, how often the profile that's in

20 the top panel showed up. And I believe on that one it’s once

in the African American and I believe it's zero for all of the21

• other population groups.22 And then the sort of light gray

horizontal line says total and I believe it's 28,000 — can't23

quite read it from here.24

If I could just give you an actual copy of — a second• 25 Q
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1 . Q And is it one. of your — it is your specialty in the 

world of forensic DNA analysis educating people about how to — 

how to interpret complex mixtures; right?

2

3

4 A That's correct.

5 Q So you're one of the leading experts in interpreting 

complex mixtures; right? •6
, #. 7 A Perhaps.

\
8 Q But' you couldn't interpret this complex mixture?

9 A That's correct.

10 Q It's pretty complex?

11 A I don't know what "pretty complex" means. It

12: Q I'll withdraw it. You couldn't interpret it?

13 A I could not interpret it.

14 Q And your opinion also is that it was not possible, it 

is not possible to provide an accurate statistical frequency 

calculation for the mixed DNA profile for the autosomal testing 

performed, by Cellmark in 2012? '

15

16

17

18 A Performed by the Dallas laboratory, yes.

19 Q Right. In 2012?

20 A In 2012.

21 Q The 2012 testing was performed by the Cellmark Dallas

22 laboratory; right?

23 A The Orchid Cellmark Dallas laboratory.

24 Q As we covered in -the deposition, it is very hard to —

25 A Yes.
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and MiniFiler results are consistent with the DMA profile1

originating from at least three individuals"; right?2

3 A Yes.

Q Okay. And your conclusion about that was that no4

conclusion — your opinion, rather, was that no conclusion5

could be made regarding the inclusion or exclusion of Robert6

Breest as a potential contributor to that DNA extract that was7

tested in 2012; correct?8

9 A That's correct.

Q And that was because of the complexity of the mixed DNA10

obtained from your testimony; right?11

And.the use of a kit that has some issues from12 A

13 mixtures, yes.

Q Okay.. What is a complex DNA mixture?14

A My definition is three or more contributors.15

16 Q Okay. And it's your opinion that complex mixtures like

this one are always difficult to interpret, right?17

18 A Pretty much, yes.

Q All right.19

A Particularly if there's low-template DNA.20

21 Q And there's evidence of low-template DNA here?

22 A That7s correct.

23 Q And you've actually given presentations with titles

24 like- "Complex mixtures: Why are they so hard to interpret?"

25 A That's correct.
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1 be' due to the presence of DNA from more than one individual or 

technical artifacts and therefore were not interpreted," and 

there are four results in parentheses for the fingernail 

clippings.

2

,3

4

5 And what our lab meant by. that phrase or that 

statement was that we saw these results, but in our opinion we 

can't be sure that they're true alleles and should be

t

6

7'.

8 I interpreted or they might be technical artifacts.

9' And so, it was our policy to report those so that 

they were available to whomever might be looking at the report 

but wouldn't have access to the underlying data.

10

11

12 And so, we're providing all the data we had available 

to us, but making it clear that we are not making any 

interpretation off of those particular results because we don't 

know whether they're valid, true, interpretable, results.

The second line says, "The results listed in the 

table above do not depict intensity differences."

So, again, for the fingernail clippings, 

these peaks were very, very tall peaks on the DNA profile that 

we generated and would be consistent with DNA coming from an 

individual who deposited more DNA or had more DNA present in
.

that sample and then some of the peaks were smaller, the 

: terminology used yesterday was major and minor contributor.

13

14

15

16

17

18 some of

19

20

21

22

23

24 And we have-not designated on this table that they 

in fact intensity differences, one would need to look at the

re-

25 ■
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: actual profile data, electropherogram data, to see what those

2 particular differences are.

3. Then there's ND, which means not detected, that is
!

4 showing up on the far right column for Susan Randall, that

5 means that the D7S820 locus was attempted, our amplification at 

that location was attempted, but we did not’ get any results, 

they are — nothing was detected.

6

7 And then the little tilde

r8 just means an approximate or estimated allele size.

9 Then below that, there's nomenclature that went on

virtually all of our reports that said, "In addition to the10

11 profiles obtained from the items referenced in this report,

12 weak results were observed. These results may be due to the

13 presence of DNA from more than one individual' or to technical

14 artifacts and therefore were not interpreted."

15 When testing is done with any of these kits and some

16 more than others, there is often a number of peaks that show up 

below the level that we can interpret. .
/

17

18 And, again, we're just pointing out-that we did see

19 . other information, that based on our validation studies and our

20 protocol, we are not allowed to interpret, but it's pointing

21. ■ out to whoever may be reading this report that there could be

22 more DNA from another individual, we simply don't know or there

23. may be artifacts present.

24 Again,, just disclosing as much as we could regarding

25 the data we had available to us.

AVTranz
www.avtranz.com * (800) 257-0885

NOA Page 67
V

http://www.avtranz.com


Attachment 11-1 206

1 What were the results that you actually got, were you

2 able — you were attempting to just determine whose DNA was

3 involved in this sample, were you able to reach a determination

I4 on that?

5 A Right. Yes, so the results are what's reported here.
'i. 6 The conclusion from that study is we also tested DNA from' the

7 blood labeled Robert Breest and obtained results at all four of

8 those regions for his sample. So, for the three loci where we
i

9 • got results from the fingernails, they were consistent with the

10 types obtained from the blood of Robert Breest.

11 Q Now, you're being very careful in the way that you're 

expressing this and I want to make something clear.12

13 You're not saying that the DNA found in this mixture 

belongs to Robert Breest, are you?14

15 A I am not.

16 Q ' Exactly what would be the appropriate way of expressing 

the results from that test?17

18 A There are several ways it can be done, it can one

19 can say that the results are consistent between these two

20 samples, so the fingernails and the sample from Mr. Breest or

it could be reported as Mr. Breest cannot be excluded21 as a

possible source of this DNA.22 There's different terminology to 

communicate that he is included as a possible source.23

i24 Q All right. Now, turning to the tests that were done

25 the following year, the report of laboratory examination dated
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1 (Counsel confer)

2 BY MS. WOODCOCK:

3 Q Let me show you which will, again, shortly be fully

4 admitted as Exhibit K from yesterday and this is the report of

the laboratory examination dated May .8, 2001.1 would ask you to5

6 take a look.at this, Dr. Word.

Do you recognize that?7

8 A Yes, I do.

Now, what were the results of that May 8th,9 Q All right.
4*

10 2001 test?

A This was a test that was performed using an in-house11

12 developed Y-STR test system called YM1 and these results are

13 shown on the top line of the table to my right, where it says 

So, that test system allows us to amplify DNA at.2001 YM1.• 14

15 . four locations; we only got results from three of the locations 

. or three of the loci and that's what depicted in tihis table.16

17 There’s a blank spot under DYS389 Roman Numeral II and that

. 18 should have no results or not detected or some designation to 

that effect there; it was attempted but we didn’t get any19

20' • results on this test at that location.

21 Q Now

22 A Sorry, maybe I didn't — I think you asked me —

23 Q Well

24 A I don’t remember the question actually.

25 Q That.’s all right. That's all right,. I can repeat it.
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THE .STATE OF NEW HAMPSHIRE

SUPERIOR COURT 
.No. S-789

MERRIMACK, ss

. 8-25-2021. : , v';
. : DENIED for the reasons 

)\: forth iff tfie State’s" ' ho<zz>

Objection.NEW HAMPSHIRE,
c.._

■ o:
' )V. ») JD

Honorable Andrew ;R. Schu Iman 
:.i; August25i 2021. •'•

ROBERT BREEST 
Defendant.

> V

xr
MOTION FOR COURT TO ORDER ORCHID CELLMARK 

STAFF TO SUPPLY ROBERT BREEST WITH A COPY OF 
THE RAW DATA SHOWING THE RFU INTENSITIES OF THE 

MARKERS REPORTED IN THE JUNE 29, 2012, ‘ORCHID 
CELLMARK REPORT PERTAINING TO ROBERT BREEST

NOW COMES Robert Breest in the above captioned and 

numbered matter and moves this court- to order Orchid CeLlmark

staff- to supply Robert Breest with a copy of the raw data 

showing the RFU intensities of the markers reported in 

the June 29, 2012, Orchid Cellmark report pertaining to 

Robert Breest, on the following grounds.

Throughout this entire prosecution, the State of New 

Hampshire's staff in the Attorney General's office has 

alleged this prosecution involved a single perpetrator 

of the murder, of Susan Randall.

When Robert Breest first sought DNA testing to prove 

hie is actually innocent of this murder, Judge Kathlene 

McGuire of this court approximately in 2000 ordered DNA 

testing and specifically stated that she was ordering DNA 

testing because this case involved a single perpetrator.

-1-
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Ultimately, approximately nine DNA tests were conducted 

at Cellmark in.Germantown, Maryland, ReliaGene in New Orleans 

Louisiana, and finally at Orchid Cellmark in Dallas, Texas.

The State's expert DNA witness, Dr. Charlotte Word 

testified before this court in May of 2015, that she entered 

the DN.A results into the U.S. Y-STR DNA data base and found

there was one match in the African American data base

and then claimed that Robert Breest is African American.

At page 203 of the transcript of the hearing before

this court in May of 2015, Dr. Charlotte Word stated that:

"And what our lab meant by that phrase 
or that statement was that we saw these 
results, but in our opinion we can't be 
sure that they're true alleles and should 
be interpreted or they might be technical 
artifacts." Transcript, hearing of 2015 
at page 203.

See attachment 1, appended hereto.

Dr. Charlotte Word then went on to state:

"And so we're providing all the data 
we had available.to us, but making' it clear 
that we are not making any interpretation 
off of those particular results because 
we don't know whether they're valid, true, 
interpretable results." Transcirpt hearing 
of 2015 at page 2.03.

See attachment 1, appended hereto.

Consequently, because of the testimony of the State's 

DNA expert, Dr. Charlotte Word,' it is clear that the raw

data should be made available to Robert Breest, so that
\

if necessary, he can have independent DNA experts evaluate 

the findings.

/
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In approximately 2000, Judge Kathleen McGuire of this 

court, faced with the same situation, ordered that the 

raw data be supplied to Robert Breest, and upon independent 

interpretation, Robert Breest obtained the opinions of^ 

four'world class DNA experts who found that Robert Breest 

was either excluded or further testing was warranted. Magistrate 

Judge Muirhead of the United States District Court wrote 

an opinion which included reference to those reports in 

his report and recommendation contained at Breest v. N.H,

AG, January 3, 2007, Civil No. 06-cv-361-SM.

Most recently, assistant attorney general Elizabeth 

Woodcock represented to the United States Court of-Appeals 

for the First Circuit that the State of New Hampshire has 

never claimed Robert Breest is African American., That position 

of the State is contrary to the State's position in this 

court in 2015, contained in the transcript starting at 

page 300'and continuing on to page 310, and is also' confusing 

wherein assistant attorney general Elizabeth Woodcock when 

questioned by Justice Lynn about the evidence being African 

American responded to Justice Lynn that she couldn't explain 

that. However, she did concede to the Supreme Court that 

Robert Breest is excluded by the major profile, but argued 

that Robert Breest was not excluded by the minor profile, 

which is African American, and Dr* Charlotte Word testified 

in this court that Robert Breest is African American.

\
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However, in the October 21, 2020 filing in the First 

Circuit Court of Appeals submitted by assistant attorney 

general Elizabeth Woodcock at page 23 of the brief 

stated that:

she

"The State has never argued that the 
killer was an African American or that 
the defendant is the product of that 
heritage. The plaintiff asserst as much 
but does not direct this. Court to a 
part of the record where that argument 
was made."

See, attachment 2, appended hereto. Thus it was necessary 

to include the 2015 hearing transcript before this court 

on pages 300 to 310 to establish that point.

Finally, Robert Breest wrote Orchid Cellmark and asked 

for a copy of the raw data. The. letter is dated January 

22, 2021, and was never answered. Four months having elapsed, 

it is Robert- Breest*s position that Orchid Cellmark does 

not intend to supply Robert Breest with a copy of the raw 

data indicating the RFU's of the markers reported absent 

a binding court order. See attachment 3, appended hereto.

In Commonwealth.v. Greineder, 458 Mass. 207 (2018), 

an'Orchid Cellmark DNA expert testified about Orchid Cellmark's 

protocol pertaining to DNA finding, and RFUs. In that case 

it was established that the FBI mandates that markers reported 

must be' at least 200 RFUs, yet, in some cases, markers 

as low at 100 RFUs may be interpreted and used. The Orchid 

Cellmark expert in the Greineder case testified that Orchid 

Cellmark protocol allows markers with an RFU.as low as 

50 to be interpreted and in some cases, a marker as low as
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40 RFUs may be interpreted and used. That probably is the 

basis of Dr. Charlotte Word’s opinion contained at page 

203 of the transcript of the hearing before this court 

in 2015, why she questioned if the markers were alleles 

or merely artifacts, or background computer chatter.

Robert Breest paid for the DNA testing, and therefore, 

he is entitled to the complete report, not merely a State 

witness, or laboratory analyst opinion.

WHEREFORE, Robert Breest moves this court to order 

the Orchid Cellmark staff and New Hampshire Attorney General 

to make the complete report available to him. When Judge 

Kathlene McGuire of this court ordered Cellmark in 2000 

to supply Robert Breest with the complete report and raw 

data, in open court senior assistant attorney general N.' 

William Delker gave Robert Breest the complete report and 

stated on the record, let the record reflect that I am

giving'rgobert Breest the Cellmark: report,

Dated: May 25, 2021

Respectfully submitted,

Robert Breest, pro se 
T-19048
MCI Shirley, Medium 
P.0. Box 1218 
1 Harvard Road 
Shirley, MA 01464-1218
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CERTIFICATE OF SERVICE

I, Robert Breest, hereby certify that I have served 
Assistant Attorney General Elizabeth Woodcock, a copy of this 
pleading this j day of May, 2021, by mailing her at 
33 Capital Street, Concord, New Hampshire. 03301-6397.

V'r

i
■

9

;

* .
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Attorney General*s argument before First 
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Attachment 1 •
203

be due. to the presence of-DNA from more than one individual or1

technical artifacts and therefore were not interpreted," and2

. there are four results in parentheses for the fingernail3

4 clippings.

5 And what our- lab meant by that phrase or that

statement was that'we saw these results, but in our opinion we6

can't be sure that they're true alleles and should be7

\ 8 ; interpreted or they might be technical artifacts.

And so, it was our policy to report those so that9

they were available to whomever might bev looking at the report10

but wouldn't have access to the underlying data.11

And so, we're providing all the data we had available12

to us, but making it clear that we are not making any13

interpretation off of those particular results because we don't14

know whether they're valid, true, interpretable results.15

• The'second line says, "The results listed in the16

17 table above do not depict intensity differences."

So,: again, for the' fingernail clippings, some of18

these peaks were very, very tall peaks on the DNA profile that19

20 we generated and would be consistent with DNA coming from an

individual who deposited more DNA or had more DNA present in21

that sample and then some of the peaks were smaller, the22

terminology used yesterday was major and minor contributor.23

And we have not designated on this table that they're24

in fact intensity differences, one would need to look at the25

AVTranz
www.avtranr.com ■ (800) 257-0885

N0A Page 77

http://www.avtranr.com


1

ATTORNEY GENERAL 

DEPARTMENT OF JUSTICE
Attachment 2-1

33 CAPITOL STREET
CONCORD, NEW HAMPSHIRE 03301-6397 '

JANE E. YOUNG
DEPUTY ATTORNEY GENERAL

GORDON J. MACDONALD 
ATTORNEY GENERAL

Sent via VPS Next Day Air (.1Z19A 78923 1001 6753)

October 21,2020

Maria R. Hamilton, Clerk of Court 
Office of the Clerk 
United States Court of Appeals 
U.S. Courthouse 
1 Courthouse Way, Suite 2500 
Boston, MA 02210

/

Re: Robert Breest v. Gordon MacDonald, New Hampshire Attorney General
Docket No.: 20-1406

Dear Clerk Hamilton:

Enclosed please find nine bound copies of the Appellee’s brief, which was filed 
electronically in the above-entitled matter on October 16,2020. Our office received electronic 
notice that the brief was accepted on October 19,2020. An unbound copy has been forwarded to 
Mr. Breest at the address listed below.

Please do not hesitate to contact me with any questions you may have. Thank you for
your assistant.

Sincerely,

Maggie!©2£eene 
Paralegal H
Office of the Solicitor General 
NH Department of Justice

/mek
Enclosures

Cc: Robert G. Breest, T-l9048
MCI Shirley
PO Box 1218; Harvard Road 
Shirley, MA 01464-121
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Attachment 2-2
23

contamination was a significant concern. The defendant's expert, Hnma 

Nasir, stated that it was possible for a medical examiner conducting an 

autopsy in the 1970s to use the same nail clippers on multiple .bodies.”).

Although the plaintiff seeks to focus this Court’s attention on the 

2012 DNA results, the. state court was correct when it stated that, 

taken as a group, the tests were more inculpatory than exculpatory. 

Breest III, 169 N.H. at 654. And the district court correctly noted those 

findings. Breest v.: MacDonald, No. l:18-cv-908-SM, slip op. at 12-14. In 

fact, the plaintiff has never been excluded as anource of DNA in any of 

the tests and this Court should decline to accept his representations to

the contrary.

The State has never argued that the killer was an African 

American or that the defendant is the product of that heritage. The 

plaintiff asserts as much, but does not direct this Court to a part of the 

record where this argument was made.

The plaintiff asks this Court to replace the state and district 

courts’ findings with his own. See PB; 8-9. Although the analysis is not 

entirely clear to the defendant, the plaintiff seems to combine the
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Attachment 2-3

25

CONCLUSION

WHEREFORE, the respondent respectfully requests this Court to 

affirm the judgment of the United States District Court for the District

of New Hampshire.

Respectfully Submitted,

Zs /..Elizabeth C. Woodcock
Elizabeth C. Woodcock 
First Circuit Bar No.: 1041532 
Assistant Attorney General 
Criminal Justice Bureau 
33 Capitol Street 
Concord, NH 03301-6397 
Phone: (603) 271-3671 
Eiizabeth.Woodcockfedol.nhigov.October 16, 2020

NOA Page 80



Attachment 3 January 22,- 2021

Robert Breest 
T-19048
MCI Shirley, Medium 
P.0. Box 1218 
Shirley, MA 01464-1218

Orchid Cellmark
Attn: Laboratory Director Rick W. Staub 
13988 Diplomat Drive 
Suite 100
Dallas', Texas 75234

Supplemental - FR12-0061 
Orchid Cellmark No: 
Agency Case.No:
Add’l Agency No:

Re:
FR12-0061
Z9999-007241
566D/F011096/F003153/F
R-234

Dear Laboratory Director Rick W. Staub,

I seek a copy of the raw data in this case, specifically 
the material that- shows the alleals and their peaks at 
the various loci.

•Please supply me with’-this- material'^'or1.explain what 
I must do to obtain this material. y

Thank you.

Very sincerely yours,

*/Ti.

f, ^kk-i
!

Robert Breest, pro se

V
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Clerk's Notice of Decision 
Do.cument Sent to Parties
OH 08/26/2021

t .__

THE STATE OF NEW•HAMPSHIRE

SUPERIOR COURT 
V-No S.r.7 8.9 .

MERRIMACK, ss,.

8-25;2021 ;:V 
This rriotion is 

i respectfullY DENIED.
A. please see margih;ordDr 
A at the bottom of page 4>

(.n
p—»NEW HAMPSHIRE, 13

23
c* £v. y.z*.m. n<-£6l co XROBERT BREEST 

Defendant.
> Honorable Andrew R'. Schulman 

■AugCis?'?5',
toT) <-)

J; 13ro m
o §MOTION TO VACATE PSYCHOSEXUAL MURDER 

CERTIFICATION AND SENTENCE AS' UNCONSTITUTIONAL 
AS APPLIED TO ROBERT BREEST

O

NOW COMES Robert Breest in the above captioned and . . 

numbered matter and moves this court to vacate the psycho-

sexual murder certification and sentence as unconstitutional

on the following:grounds.as applied to Robert Breest >

In Sullivan v. Louisiana 508 U.S. 275 (.1993) thei

Supreme Court of the United States stated that the Sixth 

Amendment right to trial by jury includes, as its most 

important element, right to have a jury, rather than judge, 

reach requisite finding of "guilty”; thus, although judge 

may direct verdict for defendant if evidence is legally 

insufficient to establish guilt, he may not direct verdict 

for state, no matter how overwhelming evidence is.

In the instant case, Robert Breest was found guilty

1973. andof first degree murder by a jury on March 22 

immediately sentenced to life in prison, the life sentence 

had a minimum of 18 years, minus credit for good time, 

and allowed parole after ten years and six months * Upon

> 9
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motion of the attorney general, and over Robert Breast's 

objection, Robert Bre.est: was returned to court on April 

5, 1973* wherein the crime was certified as psyehosexual, 

and Robert Breest was then sentenced to a life sentence 

with a minimum of 40 years, minus credit for good, time 

and allowed parole after 23 years and 8 months. See Breest 

v. Helgemoe, 579 F.2d 95 (1st Gir. 1978); and Breest y.

i

Cunningham, 752 F.2d 8 (1st Cir. 1985).

In the aforementioned circuit cases, the court used 

and referred to the application for writ of habeas corpus, 

as. originally filed in the United States District Court 

for the District of New Hampshire, Breest v. Helgemoe,

Grim. No. 77-45, slip opinion (D.N.H. April 8, 1977) see 

attached order of the court.-

Additionally, Robert Breest was never charged, indicted, 

tried, or convicted of psyehosexual murder, see order of 

District Court, and the District Court further found that 

the charge of psyehosexual murder was not one of the elements 

of the crime of first degree murder that Robert Breest was 

convicted of committing. See Criml No. 77-45, supra.

In the aforementioned cases, as well as the state 

supreme court proceeding, Robert Breest argued that the 

psyehosexual: murder statute for certification was uncon­

stitutional and that matter was denied. In thefederal 

court, Robert Breest argued thatvthe proceeding constituted 

double jeopardy and violated the ex post facto guarantees 

both of. those_ claims were also denied by the federal court.

-2-
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In the instant pleading* Robert Breest submits that 

the certification of the crime as psychosexual and the 

sentence flowing therefrom is unconstitutionally applied 

to Robert Breest because Robert Breest was deprived of 

a jury finding of the crime as psychosexual. This is a 

. viiolation of the Sixth Amendment jury finding requirement 

and the Fifth Amendment Due Process Clause, Robert Breest 

did not receive the process he was due, and all of the 

above is applicable to the states via the Fourteenth Amend­

ment Due Process Clause. All of the foregoing is explained 

in greater detail in Sullivan v. Lousiahia,1 supra.

Because there was no jury finding of the crime as 

psychosexual*'the court lacked jurisdiction to. sentence 

Robert Breest pursuant to the psychosexual murder statute 

and the entire proceeding is null and void. This is not 

a situation where the action is voidable, rather, in the 

instant matter, the action is void, null from its inception. 

As such* it is Correctable at any time.

WHEREFORE Robert Breest moves this court to vacate 

the psychosexual certification and vacate the sentence 

that flows therefrom, and for any and other relief as may 

be just and proper in this case.

Dated: May 31* 2021

MCI Shirley* Medium 
1 Harvard Road 
P.O.-Box -1-218- 
Shirley, MA 01464-1218
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CERTIFICATE OF SERVICE

I, Robert Breest,'hereby certify that I have served 
Assistant Attorney General Elizabeth Woodcock, a copy 
of this pleading this / (JCfl-vday of June, 2021, by mailing 
her a copy at 3-3 Capital Street, Concord, Niew Hampshire 
03361-6397. v yi .

.<?{

^H-o'.-';
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?cy 1 *
OJUi^Q),J0 1 
0

V
■*.

STATES DISTRICT COURT FOR THE.. i UNITED
district of new Hampshire

r ■ •}
rtf id CV:-'

->jfh\
■ -'Cv'tf'

%c. is\
A( \ftiM *«->

V. i^-ru-

Criminal Action No. 77-^5 C&
\Robert .Breest ' £A ■

VMwS'iS"1'

“Oy.
io.j :■.•paymnrid Hslgemoe, Warden. ;

Mew Hampshire- State. rrlson Si!V
zr

V (•r?C3 3?r-K»
• <!nPTNTON AND ORDER ON PETITION--FOR 
v"------- WRIT' OF’HABEAS C UK BUS

S§.
- - o
CO z*\'i at theRobert Breest, a convicted- Hew Hampshire prisoner 

staW Prison, brings this petition'for a writ of habeas corpus

pursuant to 28 U.S.C. § 2254. 

the respondent, the Warden o

COV . c .
n-j

• 2-o
He is presently, in the custody o O

f'the New Hampshire State".Prison.

remedies as required- by
33

petitioner has exhausted his State

" 28 u.s.cr‘5 2254(b). w;;
*V_____

The

tried and convicted and sentenced for theThe petitioner was 
, 6f first degree murder on March,22, 1973. 3H RSA .5§5-l

A short time later,on mJtlon of the State,
crime

(now NH RSA 630:l-a). 

his crime was certiffed,as psychosexual In nature, and his minimum
to NH RSA 6G7i4l-a-dfixed at forty years pursuantsentence was

represented by counsel at the(now NH RSA 651:45-a-d). 

trial and at both sentencing hearings.

He was *.

developed at the trial are as follows.
Interstate 93 in East Concord

the ice covered

The "fact s as
State employees working on 

discovered a viom&n 

Merrimack River on March 2, 197 !•

s partially clothed body lying ont

identified the body aspolice
G. Katsas describedDr. Georgethat of Susan Randall of Manchester, 

a gory scfene and gave "multiple blunt injuries with ruptures of
" as the cause of death. Tr. at>

- the-.liver and fracture of the skull
133>\ A friend of Susan Randall's, Judy Jenkins, testified that

the victim on February 27, 1971, when she left her at
Manchester at midnight.

\
she last saw

{
Granite Square inthe Squog Food Store near

NOA Page 86
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\

X'
\ :; r

f \ '■

\
, ;■*

' * She said the victim was wearing a brown fur coat, floppy hat and

and that she had no pocketbook. 

testified that they were in the Chichenhouse
large round sunglasses

■ i

. Other witnesses
the same night and that they observed 

front of the store and that a white car

Roiaiid Chouinard testified that the

Restaurant on Granite Square

a girl hitchhiking in 

stopped and picked her up.
which stopped was a 195^ Chevrolet and that the hitchhiker hadcar

a shoulder length pocketbook.
. The State Introduced evidence that showed that the

petitioner had been in Manchester on February 27, 1971-
Colonel, of the Hew Hampshire State Police,

This was confirmed by the other two
(

witnesses

Captain Doyon, now
?•testified that he interviewed the petitioner with regard to the 

.. ; homicide on March 15, 1971. and that he had searched-the petitioner's
He also testified that

• :•
-y

automobile for evidence but found nothing.
-‘i.

in Manchester early in the day on• .the petitioner had said he 
February',27, ^ut-’KSat"he petiirned to-hPwelij.Massachusetts^y- -

was

•v>”

This contradicted the* approximately 10:30 P*M. on the 27th.
A.v testimony of Jenny Lougval and Donna Glidden who both said that 

' the petitioner was at the Longval home around midnight and left

after a short visit.
Doyon observed some scratches on the hands of the petitioner

which, as he noted in his .report, seemed consistent with the 

explanation that he had been scratched by a cat.petitioner1s
Expanding his remarks at trial, he said that the scratches could>

Tr. at 692-695. . 

imprisoned felon in the Commonwealth of
have been' sustained in a fight. 

David Carita, an
Massachusetts, knew the petitioner from the time that they were

of Correction in Billerica, Massa-

kwaiting extradition proceedings 

He testified that he had asked Breest if

both incarcerated in the House 

chusetts, while the.petitioner was 

on his hcsnocide charge.y

1

-2-
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c v

Randall and that the petitioner had replied

Subjected to a vigorous cross-examina-
he had killed Susan

Tr. at 763.that he had.-
tiortj Garita admitted that he had previously testified against a

in order to get deals"for himself.number of criminal defendants
stated that he might be killed if he stayed in Massa- 

■ chusetts, and that the State of New Hampshire had agreed to'provide
trial.in exchange for his testimony.'

He further

for his' safety after Breest's

Tr. at 767 et seq.
Boger Beaudoin of the New Hampshire State Police Crime 

Laboratory testified that blood may have been present on several

petitioner's automobile pursuant to a- wairrant 

in which the body va£. found.
items taken from the 

and on items recovered from the area 

He also testified to the possible presence of blood-on the peti-
:

tioner's boot.-
of-the Alcohol, Tobacco and FirearmsDr. Michael Hoffman 

LabDratrpry~te s t i f i ed he performed rieutrdir ac-tivation,
on the. particles submitted to him from the victim's’ coat and the

and found similarities between the particles

the victim's body.- Tr. at
petitioner's car 

found in petitioner's car and those on

1640 et_ seq.

Harvey Rowe, Jr.> 
wealth of Massachusetts, testified that when he questioned the

\
Assistant Attorney General for the Common"an

y
petitioner at extradition proceedings in Massachusetts, the-peti-

February 28, 1971*tioner had denied being in New Hampshire on 

The witness admitted oh cross-examination that thereTr. at 12^9-
inconsistencies in what the petitioner had told him on the

Tr. at
were no

had questioned him in Massachusetts.several occasions he

1253.
presented by the defense testified that 

expert from the'data in his 

the neutron activation analysis were

Two expert witnesses 

conclusions drawn by the State's 

possession with respect to

-3-
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They testi-* unreliable and not supported by background studies.
taken frcra the coat and sweaterfied that the paint particles 

not similar at all to those taken from the car and that the

also dissimilar.
vs were

hair particles from the coat and from the car were

p^'-^that they had observed cars

-■ several other witnesses presented by the defense testified
and people other than the petitioner

of the bridge at which the body was found on the"in - the ‘area
evening of February 27, 1971, and during that week-end that .the

; <
did not fit.the description of the petitioner’s

9$ •

car.car's
The grounds on which this court is asked to. grant the petition

First, the petitioner claims "thatfor habeas corpus are numerous, 
the testimony of several state's witnesses and certain scientific

Second,evidence admitted against him should have been excluded.
numerous violations of histhe petitioner alleges that there were 

due process rights: the prosecutor made statements in his summa-
not supported by;.evidence; petitioner'stiori to the jury which vers 

objections to the evidence were repeatedly denied; and the pro­

secutor failed to prove its case beyond a reasonable doubt. He

further contends t,\at the jury selection procedure violated his
Third, he claimsSixth Amendment right to a jury of his peers.

. that the affidavit supporting the search warrant was insufficient

in that!it did not establish probable cause and that_ it omitted
' ' •;

exculpatory evidence'that the State had at the time.

constitutionality of his sentence and the statute appliedThe

is also challengedi 
the use of it amounted to the application of an ex post facto law, 

entitled to a full due process hearing before he

Petitioner alleges that the statute is vague,

and that he was 

was sentenced.
A mere allegation that the "proceeding was a mockery of 

justice in that the trial court repeatedly denied [the petitioner's] 

. . objections in critical rulings" without specific examples does 

constitutional claim which I can review.not state a

-4-
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STATE COURT EVIDENTIARY RULINGS

The scope of review: of a federal court in a petition for a 

writ of habeas corpus is limited. "The States are free to pro-? •

vide such procedures as they choose, including rules of evidence, 

provided that none of them infringes a guarantee in the Federal 

Burgett v. Texas, 389 U..S. 109# 113-114 (1^7) -Constitution."

Federal courts "do not sit to review state court action on

questions of the propriety of the trial judge's action in the

Lisenba v. California, 314 U.S. 219# 223
i

admission of evidence."

{1941).. Therefore, my inquiry into the correctness of the eviden- . 

tiary rulings made at petitioner's trial is strictly limited to a 

review for constitutional error.

76-358 (D. N.H. 3/23/77).

.. in this case, I find.no constitutional error.

Lemire v. Helgemoe-,. Civ. No.
*;• •

After a careful perusal of the record

In addition,- 1 find

' that there was adequate evidence presented at the trial to gonvict ,
V ' ***' —' —- -vr-'s. • ________________________.. • ’ •

g£.; ■»??

; It is not for a federal court to rule upon

•: • - * / •*':*- :: • t-;'
the:. qualif lc a t ion s^-

The experts

offered by the prosecution were subjected to a sufficient cross- 

examination to allow the^ jury to weigh the value of the testimony 

which they offered* *

of witnesses accepted by the trial court as experts..‘3

a
''

Petitioner urges that the testimony of David Carita Was per­

jured and that his bias was shown ini the cross-examination. The 

cross-examination succeeded In doing exactly what it was supposed 

to do. It subjected the witness' Credibility to severe scrutiny 

by the jury. The.jury, not the federal court, determines the 

issue of credibility.

ADMISSION OF STATEMENTS MADE TO COLONEL DOY_ON

: 'Prior to the trial, the petitioner moved to suppress state­

ments given to Captain Doyon, now Colonel, of the New Hampshire

-5-
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I
• State Police on March 15,. 1971*

The petitioner alleges that he -was given no Miranda ■warnings 

He urges that as a prime suspect he was entitled 

either to Miranda warnings or other warnings of the same nature.

at the time.

7,
Doyon testified, at the suppression hearing, and again at

Tr. at 47 and. trial, that he warned the defendant, of his rights. 

686, The petitioner counters that the fact that Doyon1s report 
fails to mention that he gave warnings subjects Doyon1s assertion

I can find nothat he did to doubt. This is argument, not facts, 

error in the trial court's finding that Doyon did give the required

warning.

Further, the interview, remote as it was from the petitioner's 

arrest, was a voluntary meeting and was hot a result of custodial 

Beckwith v.- United States., 425 U.S. 341 (197^)>interrogation.

J

PREJUDICIAL. STATEMENTS MADE, BY. .THE. PROSECUTORS

The State’s closing argument certainly was not so inflammatory 

as to prejudice the jury or so inaccurate as to mislead the jury. 

Therefore, there was: no violation of the. petitioner’s right to a 

Donnelly v.. DeChrlstoforo, 4l6 U.S* 637 (1974).I fair trial.
r. • -

‘.ADMISSION OF TESTIMONY. .FROM EXTRADITION HEARING?

At the trial, the State called Harvey Rowe, an Assistant 

Attorney General for the Commonwealth of Massachusetts, whose . 

testimony was based in part on his memory of what the petitioner 

said during the course of the extradition hearings In Massachusetts 

and on a transcript of a portion of those proceedings.

The defendant contends that the admission of this testimony . 

violates his right to an extradition hearing and his right against

He also states that the implication that heself-incrimination.i

-6-
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gave false testimony at that hearing prejudiced his case and 

violated his Fourteenth Amendment right to due process of law. 

Neither the defendant nor his attorney in the State, proceedings, 

cited any case law for this.proposition; nor are we able to find 

any. ,

It seems Clear that testimony given at an extradition hearing 

is on the same footing as testimony given at a probable cause 

hearing; the testimony is given at the risk of self^incrimination* 

See Harrison v. United States, 319 U.S. 219 (1968); Bailey v; 

United States, 389 F.2d 305 (D.C. Cir. 3.967)5 Smith v. Slayton,

369 F* Supp. 1213 (VI.D* Va. 1973).

JURY SELECTION

The petitioner alleges that the method of jury selection 

resulted in a Jury panel which was not a fair representation of •

—-^he--communi£y_.iut,^rather., was-.skewed towards; older-.people and....
thus deprived him of his right to a jury of his peers.

Under. NH RSA 500-A;2* local selectmen are given authority to 

choose those persons who are "eligible1- to serve. There is no 

definition of who is eligible to serve, although the statute does 

list the reasons for which one can be excused and for which one is 

exempt. NH RSA 500-A:2, .4, 10, 18, 19, 21. The petitioner, who 

■was thirty-four at the time of the trial,'contends that the statute 

does not assure that prospective jurors will represent a cross- 

section of the community from which they are chosen* He relies 

on questionnaires which show that only eight of the one hundred 

ten jurors on the array were under the age of forty.

The State has the constitutional duty to provide for the•

■

selection of jury panels drawn impartially from a cross-section

United, states, 4l8 U.S. 87, 137 (1974);of the community. Hamllng v.

Peters v. Kiff, 407 U.S. 493 (1972); Alexander v. Louisiana,

-7-
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• 405 U.S. 625 (1972); Brown v. Allen/ 344 U.S. 443, 473 (1953).

the burden of proving, that the absence of

systematic or intentional exclusion. 

4l8 U.S. at 137. in Hamllng, the Court ruled that

The petitioner has

younger Jurors was caused by a 

Hamlins, supra,
court had not erred in denying the defendant's motion

The lists were compiled from
a district

for a Jury picked frccn a new list, 
voting lists every four years, and thus excluded those between

Further, the Court did notthe ages of eighteen and twenty-two. 
rule that "the young are an identifiable group entitled to a

The petitioner hereid. at 137.group based protection . . . 
has not even alleged that there was ail intentional exclusion of

find no constitutionalOn the evidence, I canthe younger jurors, 

error In the method of jury selection.

TT.TJlfiAL SEARCH AND SEIZURE

petitioner, claims that deliberate omission:, of evidence 

favorable to him in the preparation of an affidavit supporting an 

search warrant of his automobile and home was

.The

application for. a 
sufficient cause for the trial coUrt to suppress the evidence

obtained in those searches under the exclusionary rule and
With respect to this

that

it erred in not excluding the evidence.

claim, the New Hampshire Supreme Court found:

(T]he omission of the items complained of 
in the affidavit for the search warrant 
in this case did not materially affect 
its integrity to the extent that it would 
negative its support for a finding of 
probable cause.

here, the State has provided an opportunity for full and 

fair litigation of the petitioner's Fourth Amendment, claims, a

relief on the

Where, as

state prisoner may not be granted- habeas corpus 

ground that evidence obtained through an unconstitutional search

Stone, Warden v. Powell,and seizure was introduced'at his trial.
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Giv.No. 74-1055, 44 U.S.L.W. 5313 (July 6, 1976). 

review is by writ of certiorari to the United States Supreme 

Court.

The only

SENTENCING

The petitioner was convicted of first degree murder on

March 22, 1973, and Sentenced to life imprisonment at the New
He began serving hisHampshire State Prison on the same day. 

sentence immediately, 
the Merrimack County Jail while he was awaiting trial.) On March

(The petitioner had been incarcerated at

27, 1973* the State filed a motion for resentencing pursuant to a
The defendant raisesstatute dealing with psyehosexual murder.new

several grounds for reversing- his sentence including the Fifth 

Amendment bars against double Jeopardy and application of an't
&

' ft' eX post facto law. The petitioner also complains that the
and^that the re- ___ _

jr#"
a. ^enVencirig'statute is- unconstitutionally 'Vague 
iff*? sentencing hearing'on "April 5, 1973, denied him due process of law.

The indictment returned against the petitioner alleged that 

he committed first degree murder on February 28, 1971- 

statute in effect when.the crime is alleged to have taken place, 

the petitioner would have been sentenced to life imprisonment and
1 m RSA 607:43.' (1955) and 

Effective July 1, 1971, five months after the

fc4 % •
Under the

would not have been eligible for parole* 

NH RSA 585:4 (1955)-

The statutes are set out below.
607:43. Any prisoner whose conduct while in prison 

has been meritorious and whose minimum, sentence is two 
years or more may be paroled by the state board of parole 
when he has served two-^thirds of his minimum sentence, 
provided it shall appear to said board to be a reasonable 
probability that he'will remain at liberty without violat­
ing the law arid will conduct himself as a good citizen.

"-cbs; 585*4. The punishment of murder in the first degree 
-'-shall be death or imprisonment for life, as the Jury W 

determine, except as provided in section 5j and the punish 
ment of murder in the second degree shall be imprisonment 
for life, of for such term as the court may order. If the 

• jury shall find the respondent guilty of muraer in the fi­
de gree, the punishment shall be life imprisonment unless the 
Jury shall add to their verdict the words,- with capital 
punishment.
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alleged murder, the New Hampshire Legislature enacted KH RSA 

607:4l-a which provided that those serving sentences for life 

imprisonment would be eligible for parole after serving eighteen 

years of their sentences. Effective Hay 14, 1972, the Legislature 

enacted NH ESA 607;4l-b-d which provided that those, convicted of 

first degree murder of a psychosexual nature would be eligible
3

for parole rally after serving forty years less, any credits earned.

2* MH. RSA 607:4lr-a, as originally enacted, is set out below,.

A prisoner serving a sentence of life imprisonment 
may be given a. life permit at any time after having 
served eighteen years which shall be deemed the minimum 

, term of his.sentence for the purposes of this section, 
minds any Credits earned under the provisions of RSA 
607:5lfa, b and c, provided it shall appear to.said board 
to be a reasonable probability that he will remain at 
liberty without violating the law. and will conduct him­
self as a good citizen.

!•

'• 3* KH RSA 607;4l-b, c, & d is set out below.
A prisoner Serving a. sentence of life imprisonment 

• who has been convicted of murder in the first degree
which was psycho-sexual in .nature shall not be eligible 
for parole until he shall have served forty years ... 
and until the board shall recommend to the superior 
court that said prisoner should be released on parole.
The superior court shall- have a hearing on the recommenda­
tion of the board at which all interested parties, in­
cluding the attorney general, may appear and present 
evidence. If it shall appear to the superior court 
after- said hearing that there is a reasonable probability 
that the prisoner will remain at liberty without violating 
the law and will conduct himself as a good citizen, the 
court may order him released on parole with such condi­
tions. as it may deem just.* * *

Whenever any person is convicted of murder . . . 
the presiding justice shall certify, at the time of 
sentencing, whether or hot such murder wks psycho- 
sexual in nature.

* * *
. . . the phrase "murder which is psycho-sexual in 

nature" means murder in which there is evidence that 
the offender has committed sexual assautr~Or~"abuse or 
attempted sexual assault or abuse of the victim before 
or after death. .

KH RSA 607:4l-a was amended at the same time to except murder 
in the first degree which was psychosexual in nature.

-10-
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since been amended to eliminate parole eligibility

NH RSA 630tl-aIII 

of NH RSA

The law has

for all persons convicted of first degree murder.

The petitioner contends that the application 

607:4l-b (now NH RSA 651:45-b). is the application of an ex cost 

because NH RSA 607:4l-b became effective after thefacto law
of the law which made all persons serving life sentencespassage

eligible for parole in eighteen years.-
Justice Chase categorized ex post facto laws In Calder v. 

Bull, 3 U.S. (3 Dalli) 305, 309 (1798), as follows:

' I will state what lavs I consider 
ex post facto- laws, within the words and 
tfre intent oT the prohibition. 1st. Every 
law that makes ah action done before the 
passing of the law, and which was innocent 
when done, criminal;, and punishes such action.
2d* Every law that aggravates a crime, or 
makes it greater than it was, when committed, 
id. Every law that changes the punishment, 
and inflicts a greater punishment, than the 
Jaw annexed to the crime* when committed, 

v. /hth*- Every law that alters the legal -rales 
^,^b£~evidenher“a™l**^€tves Jess,; or different..... .... .. 

’ - ‘|C>/>■ testimony,t-than the law required, at the time 
• :"of the' commission of the offence, in order- 

to convict the offender. All these, and 
similar laws, are manifestly unjust and 
oppressive.

fj
r'.

. ft '

*v.
*

(6 Cranch.) 48, 77 (1810), inSee also Fletcher v, Peck, 10 U * S.
which Chief Justice Marshall defined an ex post facto law 

law which "renders an act punishable in a manner in which-it was

as a

not punishable when committed." The Supreme Court has upheld
See Warden v. Marrero, 417 U.S. 653,this definition continuously.

663 (1974); Lindsay v. Washington, 301 U.S. 397, 4ol (1937);

180 (1915); Medley 4 Petitioner,Malloy, v. South Carolina, 237 U.S.

134 u.s. 160 (1890)*
matters which effect parole.

extended this definition to includeIt has
417 U.S. at 663;Marrero, supra,

Lindsay, supra, 301 U.S. at 401-402. 

The situation here is

In each of those where

quite different ...from those in the cases

the petitioner was successful
cited above*
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. '• • rhe was accused of a crime!not In existence!at the time of its

commission or"sentenced under a statute stricter than the one

In this case, thein effect at the time- of its commission, 

sentencing statute, though harsher than its predecessor, is less

harsh than the one in effect at the time when the crime was

t committed./
cited above use the date when the crime was 

for determining whether or not a law has
The theory behind

All of the cases

committed- as the measure
been unconstitutionally applied after the fact, 

the rule against ex post facto laws is that the perpretator should, 

constructive notice of the prohibition and the penalty onhave
the date of commission of a crime.

sentencing statute so that it Is less harsh than When the

The Legislature's change of

the
committed, but harsher than another statute enactedcrime was

after the crime was committed but prior to the statute actually\

used for sentencing is riot unconstitutional. •

I hold that the application of the psychosexual sentencing
of an ex post factostatute, N_H RSA 651*45* is not the application

despite the facts that there was no psychosexuallaw in this case, 
sentencing scheme at the time of the crime and that petitioner's 

sentence under the Act is considerably longer than the sentence 

he could have received under the applicable sentencing limits for
V

first degree murder not certified as psychosexual in nature. This 

because the sentence he received is less than the mandatory

fe,:
k

Is
is so
natural life sentence that was in effect at the time that the

crime was committed.
careful consideration to the petitioner's claimI have given

the retroactive application of the psychosexual statute is
»

that
w Although a convict's right to parolea violation of due process.

liberty interest protected by the Fourteenth and Fifth!. may bei
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Amendments, see Gagnon v., Scarpeli, 4ll U.S. 778 (1973) 5 Morrises 

, 408 U.S, 471 (1972); Specht v. Patterson, 386 U.S. 605 

York3 337 U.S. 24l (1949), it does not
v« Brewer

(1967); Williams y. New 

exist as an inchoate right prior to trial and conviction. See

Nichols v. .Helgemoej Giv. No. 77~1U0 (D. N,H. 3/30/77)*
which puts forth the proposition that the

Legislature cannot take away what it has given so long as there

arbitrary classifications and no violation of due process. 

See Cafeteria Workers, v. McElroy, 3$7 U.S. 8(36 (1961).

Moreover

I can find no case

are no
s„.

I reject the petitioner's contention that his second sentenc-

The sentencing Judge.
9
/ ing hearing placed him in Jeopardy twice.

''■_ywas required to make a determination to certify the petitioner's 

either psychosexual in nature or not, and his task was

!•

■. I*
f- '
£ / not completed until that determination was made.

decision to certify the crime as psychosexual in nature 

not madp. until two weeks„aft£r^etitioner. Was sentenced /

crime as
i'The fact that
i% wasthe

V -■
■ -..v.

fev I • :
.a- In no way prejudiced the petitioner.

The next issue is whether the failure to have a full adversary 

hearing on the question of the application of the psychosexual 

murder statute deprived the petitioner of his constitutional right 

to due process, of law.

The certification hearing was devoted solely to argument by

The petitioner was not permitted to present any evidence,counsel.

question witnesses or testify himself.

The petitioner's claim is bottomed bn Specht v. Patterson, 

supra, 386 U.S. 605. The New Hampshire Supreme Court found that

Specht was'not applicable and relied bn Williams v. New/York,
. 241, and United States v. Stewart, $31 F.2d 326, 

cert, den'., 426 U.S. 922 (1976). With
supra, 337 U.S 

332 n.2, 334 (6th Cir.),

all due respect. I disagree.
convicted of the crime of indecent liberties whichSpecht was
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• carried a maximum sentence of ten yeafSj however, he was sentenced

^ under a. separate sentencing scheme, the Colorado Sex Offenders

The SupremeAct, for an indeterminate term of one day to life-. 

Court noted:
Under Colorado's criminal procedure, here 
challenged, the invocation of the Sex 
Offenders Act means the making of a new 
charge leading to criminal punishment.
The case is not. uniike those under re­
cidivist statutes where an habitual 
criminal issue is '’a distinct issue"
(Graham v. West Virginia, 224 U.S. 616,(Graham, v. West Virginia, 224 U.S. o±o, 
525) on which a defendant "must receive 

~ '‘ 4 opportunity to
. __Oyler. v. Boles., 368 U.S.

448, 4^2; Chandler v. Pretag, 3^8 U.S.
Spechtj supra, 300 U7S. at 6l0.

reasonable notice and an 
be heard." A"''— ”

3, 6 i

The Court unanimously held "that the requirements of due 

process were not satisfied," and stated:
The Sex Offenders Act does not make 

the commission of a specified crime the 
basis for sentencing. It makes one con-, 
viction the basis for commencing another 
proceeding under another Act to determine u

----- —r.. . whether a person constitutes a threat of
bodily harm; to the public, dr is an 
habitual offender and mentally ill. That 
is a new finding of fact. ' id. at 608,

In finding that Spectit had been sentenced under a separate

"commitment proceeding" the Court distinguished Williams v. New

In Williams, the trial judge dis-York, supra, 337 U.S. 2^1. 

regarded the jury's recommendation of life imprisonment and

sentenced the defendant to death on the basis of the evidence in 

the case and additional information obtained through the Probation

The use of such information was pursuant to the

In his opinion for the majority, holding 

that this was not a violation of due process, Mr. Justice Black

Department.

Hew York Criminal Code.

stressed the "modern philosophy of penology that the punishment
Williams atshould fit the offender and not merely the crime."

«.•
statute is directed specifically247. The challenged Hew Hampshire 

to the type of crime, not the offender.
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It Is difficult for me to mate a significant distinction.

In both cases, the'judge is making 

information which the defendant has no 

In neither case was

between Specht arid Williams, 

a determination based on 

opportunity to challenge or rebut, 
defendant given ah opportunity to confront and cross-examine the 

witnesses responsible for the information being considered, nor 

chance to present mitigating evidence of his own.

the

did he have a 

However, lii Specht- there was a 

findings, while in Williams

statute commanding the specific 

the statute allowed the judge to 

The New Hampshire statute, like themake the findings himself, 
one in Specht, commands a finding by the trial judge.

recent Supreme Court case casts further doubt on theA very
continued precedential strength of Williams.
45 u.S.L.Wn 4275 (3/22/77), a plurality of the court held that

In. Gardner v. Florida,

i petitioner was denied due process of 
law when the death sentence was im­
posed, at- 1-aasf In part, on the basis . _ , .......... ..... •
of information which he had no oppor- -

Id,, at 4278.

Williams, the trial judge sentenced the defendant

k
m r. h • ■i

tunity to deny or explain.

In Gardner, as in
?• * recommendation of life imprison&ent by the jury.

Court noted that- the trial judge
l to death despite a

theIn distinguishing Williams,
had read pertinent parts of the sentencing report into

!
in Williams
the record at a hearing .during which defendant's counsel could

taken issue with the facts If there had been some error.
the Court

have

Id. at 4277. 
cited Specht with approval, 

is to be confined to

In addition to distinguishing Williams,
Therefore, I conclude that William^ 

Its' facts and Is of limited precedential

value.
531 F.2d 326,The issue in United States v. Stewart, 5UPrgu

Federal Special Offender Statute, l8 U. S.C.
whether or not the

§ 3575, was unconstitutional because
was

of vagueness and'due process

5;
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The Sixth Circuit found that the Act complied withdefects.
Specht1s due process requirements:

The statute expressly guarantees the . 
•defendant the right to assistance of counsel, 
compulsory process and cross-examination.
As we have already noted, the statute re­
quires findings of fact and full appeal.
Thus, it fulfills the due process require­
ments of Specht v. Patterson, 3q6 U.S. 605,

.. 610, 87 S.Ct. 1209, 1212, 19 L.Ed,2d 326,
33O (1967), where the Supreme Court held 
in a case involving sentencing under a 
Sex Offenders Act where the invocation or 
the Act constituted a new and distinct 
criminal charge;

t •;

Due process, in other words, requires 
that he he present with counsel,, have 
an opportunity to. be heard, be con­
fronted with witnesses against him, 
have the right to cross-examine, and' 
to offer evidence of his own. And 
there must be findings adequate to 
make meaningful any appeal that Is 
allowed. United. States, v. Stewart,
531 F.2d at 332.

The Court also stated:
Xt is to be emphasized that the present case 
differs from Specht in that the statute here

new and distinctinvolved does not create a 
criminal charge. Id. at 332.

footnote which the New Hampshire Supreme Court specificallyThe
cited states:

2. The legislative history confirms 
this point;. "The requirements of Specht. 
v. Patterson . . are inapplicable, since 

separate "charge triggered by aft in­
dependent offense is at issue. Only 
circumstances of aggravation of the offense 
for which the conviction was obtained are 
before the court.11 .S:Rep.No. 91“6Hj 91st 
Cont., ist Sess. (1969)* P» 163*

no

Legislative history, however, is not binding constitutional
precedent, especially where the statute under consideration in

Congress is not freefact meets all the requirements of Specht.
the Constitution by labeling by one name thatto legislate away 

which commonly goes by another.
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considered in­

here in which "the pre-
Colorado statute which, the Supreme CourtThe

Specht is strikingly similar to the one
shall certify, at the tine of sentencing, whether 

psycho-sexual.in nature." NH RSA 651^5-c-
Siding Justice 

or not such murder was
charge leading tocertification is like "the making of a

at 6l0.

newThis
criminal punishment."

Here* the petitioner’s 

commencing another proceeding
Specht, supra, 

conviction was the "basis for 

under another Act." Specht, supra,
murder

In the certification 

matter of fact, that
at 608.

proceeding, the trial court determined, as a
the criminal act which underlay the petitioner's conviction «as 

psychosexual In nature.
that this crime was psychosexual in nature nor 

the necessary elements of the crime

mention in the indictmentThere was no
was that one of

for which the petitioner was

convicted.
to be distinguished from Specht,s case is AIf the petitioner

evidence at the trial was sufficient ^

the murder was psychosexual

adduced to show that the

it is on the basisx that the
finding by the trial judge that

V

for a 

in nature, 
defendant was a danger to

In Specht, evidence Was
society only after trial: I dp not

The prosecution admittedthat this distinction is sound, 
at the certification argument that evidence might be presented

evidence that the crime was psychosexual in

believe

which would rebut the
evidentiary hearing were held.nature if an

I think that the State has shown all there 
could reasonably be expected or even possible 
to have been shown. So, I think, as this 
case stands now that it would be termed a 
psycho-sexual murder. That is not to say 
possibly that with further evidence ix-jg.
were to have an evidenciary |sic| nearing
with, both the State and the cexense par 1
c4hating that in some measure this, what I
would ■call, prijaa f^ie ease_ of psycno ^
Rft-vuai murder couldn't oe rebutted oy-e-----------.
Trift haven't heara. (Smpnasls aaced.)
Transcript of 4/p/73 at ^

J

i

•i

■ t
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• T I hold that Specht controls the. outcome of this case, and

the petitioner must be afforded a due process hearing.

The petitioner never testified-at the trial, 

hearing, he would be free to testify without the risk of self- '

. . '"^crimination.. There may be hearsay or'other evidence which could

) not be presented to the jury which would have a bearing on the 

issue of whether or not this was a psychosexual murder. The 

sentencing judge, of course, also has; the right to examine evidenc 

outside of the trial record, including the petitioners prior 

^record, bearing on the. question of whether or not the murder was 

psychosexual in nature.

Due process requires that the petitioner be given ari. \
i ' V

opportunity to challenge, and rebut the inferences raised at the \

trial which were not pertinent to- the issue of - first degree murder, |.

At a sentencing

if
\ VI

VI
I

l.**

r Vife, mhr
v , , but were used to increase his minimum- sentence ffom eighteen to

. Wf- -Vive'' >. ' - . .f<??ty years*-. ........... . ......... gggjgpfijT- —------
yf^Hf^^chal'ieng'e^a^s’^o' vagueness'-does^n^pfeerit'

tiori. The definition of "murder which is psychosexual in nature"

; contained at NH RSA 651:45-d is specific and clear.

' This case is remanded to the Hew Hampshire Supreme Court for

piS!! serious conside'ra-- '•?
K'-

£

. i

. proceedings not -inconsistent with this opinion.
*. • cm.'.SO ORDERED.:V,-

%
'.r*

United States- District Judge
r••• ;

April 18, 1977

Pefrfer VI. Heed, Esq. 
J l*obert Breest

cc:

• m u
•*-

lu -
? . r.; -18-■ rpi
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Clerk's.Notice of Decision 
Document Sent to Parties 
On 08/26/2021

THE STATE OF NEW HAMPSHIRE'

SUPERIOR COURT 
No, S-789

MERRIMACK, ss.

8-25-2021
Denied a$ moot because the court has 

ruled on all substantive motions for 
which the transcript might be relevant. 
The court does ribt find that the different 
descriptons of the transcript are material

)
NEW HAMPSHIRE >

)
)V.
)
)ROBERT BREEST 

Defendant. )
Honorable Andrew R, Scfiulman 
'•• Aiigist 25, 2021 '

Motion to order- -Attorney-MlPPLt: "
THIS COURT WITH A COPY OF THE MAY, 2015, HEARING TRANSCRIPT

NOW COMES Robert Breest in the above captioned and 

numbered matter and moves this court to order the Attorney 

General to supply this court with a copy of the May, 2015 

hearing transcript on the following grounds:

In the pleadings presently before this court, as well 

as one being filed in addition to the two the Attorney 

General has answered, Robert Breest refers to various.pages 

of the May, 2015, hearing transcript wherein certain things 

were said. The Attorney General, has on occassion challenged 

what Robert Breest has claimed Is contained in the hearing 

transcript, and thus Robert Breest should submit copies 

of the hearing transcript of May, 2015.

However, the policy here at MCI Shirley, Medium, where 

Robert Breest is presently housed, does not allow hearing 

transcripts to be copied. See attachment 1, D. Photocopy 

Procedure

\

1. b.>

"Transcripts will not be copied."

-1-

N0A Page 104



See, also attachment 2, legal photocopy.request, and

under:

"For Librarian Use Only . . .
Not original legal document."

As a result of the foregoing policy statements, Robert 

Breest is required to send the documents home and have 

his son copy them and. then package them and submit theim 

to the court. This takes time.

The Attorney General, in the,; pleading dated June 1,

2021, page 1, footnote 1* has offered to supply this court 

with a copy of the transcript of the hearing of May, 2015, 

if the court makes a request.

WHEREFORE, Robert Breest now moves this court to request 

the May, 2015:, hearing transcript from the Attorney General, 

so that Robert Breest can more freely refer to portions 

of that hearing in his pleadings, and refer to the transcript 

page number.

Dated: Juno 9, 2021

Respectfully ^submitted,

Robert Breest, pro se 
MCI Shirley, Medium 
1 Harvard Road 
P.0* Box 1218 
Shirley, MA 01464-1218
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Certificate of service

VI, Robert Bre.es t, hereby certify that I have served 
Assistant Attorney Gens 
this pleading this /y 
her a copy at 33 Capital Street, Concord, New Hampshire 
03301-6397.

li Elizabeth Woodcock, a copy of 
V day of June, 2021, by mailing

Robert Breest, pro se 
T-19048

**:

'i

I
f
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Attachment 1 . •

D. • Photocopy Procedures' • • * . . , • •

.1. -.Library photocopy services are for toe purpose of reproducing original iegaldocyments to be 
filed with the Courts in support of Civil arjd Criminal Litigation challenging tte.inmate’-s sentence* 
directiy;or collaterally.or in-.support of civil 'fitigatiori diafiengtog the- conditions of his/her . 
confinement Copies of such documents wiQ be allowed with toe original going to the Court, and ' 
produced in accordant with the nies of the court More copies. Ml be permitted if mandated by 
the Court Exhibits WHl orify be'accepted for photocopy if ' tody are included, with, formal 
documents'being ffl^with thecaurt, s^^^&yTtsfedkvaQDie of ^dnitofts and properly marked 
as an exhibit. Eg., a letter to the Superintendent must be marked as /Exhibit A” and exptidtty 

' notedwthto.theacGonparoang mouon, affidavit/ormemorandum.; efcLas.exhibit ' ' '.

■ a_ .The: Librarian; or Superintendents designee; w3I be responsible for approving material 
. ■ -submitted for photocopy under the Law Gopy Procedures on Attachment A.

- b. tranbcripts wiil not he copied, 'inmstes-tnust obfeto them through their' attorneys or request 
.. through'toe courts. • :

. c.' Photocopy services are riot intended to take toe place of Library research' Inmates wifi be -• 
’ •’ instructed to make use of toe Law Collection .durrig regutorly .scheduled Library periods,. ‘

Inmates who-require personal copies of case law> statutes, poiides,-efex must'.seek them 
from 'an outside source. Art/ documents held only- by the DOC, .'such .as DOC policies,

, ' procedures of postings may be req'uested.through'the Freedom, of Information Act requests 
• or a public records request • , •

i .

vd'. Department of Corrections policies'and procedures appropriate for tomato Viewing will be 
., provided by the ACA/Policy Coordinator monthly as department reviews are completed. 

They are tor reference purposes -odyand are nof penjiitied to be tent out The/ will be held ' - 
- behind theCncutoiion Desk and .can be-acc^ssed upon requestbythe inmate tearing hfe ID . 

dyrtog use. Policies and procedures are to he read in the library, therefore, do not drculata.

2. Photocopies wifi be made according to a schedule established by’the Librarian, or.' 
Superintendents designee..

3. The Library photocopy, machine, will be used in accordance .with the Mowing LavTCopy 
' Procedures for law copies and will be secured at ail times in the Librarian’s Office.

a. inmates may- obtain copies cf their own law materials only." ‘

b. Law dodimerrts wiK be. scanned for contraband material before accepted for photo' coping, 
Anycontraband Items submitted such as STG materials wlfibacQnfiscafed arid 'given to IPS. ■

4. ' Afi 'inmates seeking -to have, law copes' duplicated must rill outcompletely and legibly the Legal .*
Phdtocppytog’Reguest Form (Attachment A),

5. fnmaies suborning documents for photocopy will rerpoye all -staples before submitting their 
material into the copy folder. Failure, to do so wtfl result- in the return of the 'documents to the 
inrhate without photocopy. .

B. The copy request may then- be handed, to a Library clerk who will defiver it to the Librarian of the . 
Superintendents- designee 'n his/her 2bseoceC--'

7. Completed copieswit be returned to toe torrtefe in-approximately three business days from time 
of approval depending upon; operational needs, and avaitebitiiy of the Librarian or ■ 
superintendent's designee. Inmates' must show theridentification card before picking up anv 
finished photocopies.. Ho inmate' can pick up another inmate'-s legal material. ' : K y
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Attachment 2

(Afiadraanf A} . - -
MGI-SHIRJLEY :

LEGAL PHOTOCOPYING REQUEST FORM .
This.fonti must be completshr niled out rf you are -‘requesting legal photocopying. 

. The LibrariEfn/desigrtee will only dopy original.documents.
.*

CEECKONE
Sided ' ;

*• v - •

SmdsSidsdgnd Stapled 

. . Double Sided * ’ .

__Double Sided and Staled ■ ’ -

__ Single Sided onto Double Sided

■Data:

Inmcte;Narrie: .. - ..................... •.
Inmate Number: . ’ . :
Housing UnJfc • . "
Number of pages of documerit.to be copied;: 
(You 'must cDunt teo sikbd »'5k? psgsj ■
Number of Copts______

• s
.. 1 Dibs:

[ —
)

Cite the legal rule-or Court Order or provide reason for the number of copies requested: ‘

If thee is a court deadline, youtnU^ write it here: • , ;
Please infpfm the Librarian/ designee if there :is anything else s/bemeedstD.kriow in order to process this request

■and attach proof.

^ftadiinedocfflDanimb&ajpiedlbi&isL&^PIjDfocctpyhg-Fvfm. '

For.Ubrarian use only:

Request is: Approved:

Darned: teson for derM: ' - Not original: legal cfaaimenr
;____ Faiiure tb dfce .legal rule or,Court:Order '

. • - . 'Other j_____  . • - .

Date compisBd.i _Date recar/ed: Total Number, of pages.;_t

Inmate is to sgn upon receipt of copies

I Hsme:_ Deter
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Clerk’s Notice of Decision 
Document Sent to Parties 
On 08/26/2021

THE STATE OF NEW HAMPSHIRE

MERRIMACK, ss. SUPERIOR COURT 
No. S-789

__ _ 8-25-2021. ..'.-.v .?
') DENIED. Please see ruling 
/ on the motion to vacate the psychosexual 
) murder certification. • ’ i .' :' j

NEW HAMPSHIRE

).v.
)

ROBERT BREEST, 
Defendant.

) Honorable Andrew R; Schulmarv 
August25,2021 ;!;

MOTION FOR JUDGMENT ON THE PLEADINGS OF 
MOTION TO VACATE PSYCHOSEXUAL MURDER 

CERTIFICATION AND SENTENCE AS UNCONSTITUTIONAL 
AS APPLIED TO ROBERT BREEST

NOW COMES Robert Breest in the above captioned and 

numbered matter and moves this court for judgment on the 

pleadings of motion to vacate psychosexual murder certification 

and sentence as unconstitutional as applied to Robert Breest 

on the following grounds.

Robert Breest filed the motion approximately on June 

2021. There has been no 

General who represents the state

The pleading is clear and concise. As the United States 

District Court for the District Court of New Hampshire 

found in Breest. v. Helgemoe, Crim. No. 77-45, Robert Breest

tried, or convicted of psychosexual 

murder and that was not one of the elements of the crime 

of murder that Robert Breest was convicted of.

It was only after Robert Breest had begun his sentence, 

that he was returned to the trial court where the presiding

10 opposition from the Attorney 

as of this date.

was never indicted

-1-
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judge made a finding of fact that the crime was psych'osexual 

and certified the crime as psychosexual. This runs afoul- of 

the United States Constitution, Sixth Amendment as explained 

in Sul_liy_an_ v._ Louisiana, 508 U.S. 275 (1993), and Sullivan

is not new law. It was nothing more than an explanation of 

the requirement of the United States Constitution, Bill 

of Rights, Fifth and Sixth'Amendments which were ratified 

1791. As such Sullivan is not as issue thatDecember 15

requires a retroactivity consideration.

WHEREFORE, Robert Breest moves for judgment on the 

pleadings as more than 30 days has passed and there has 

been no opposition filed, and consequently, Robert Breest 

is entitled to judgment on the pleadings.

Dated: July 20, 2021

Respectfully submitted
' ^ * f j' j <

Robert Breest, pro se 
T-19048
MCI Shirley, Medium 
1 Harvard Road 
P.0. Box 1218 
Shirley, MA'01464-1218

v
■-i?"

CERTIFICATE OF SERVICE

I, Robert Breest hereby certify that I have served 
Elizabeth Woodcock, assistant attorney general a copy of 
this pleading this 20th day of July^ 2021. n

f

/ d

Robert Breest, pro se

-2-
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