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)

Petitioner-Appellant, )
)
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)

DAVID W. GRAY, Warden, )
)

Respondent-Appellee. )
)

Before: THAPAR, Circuit Judge.

Johnnie W. Byrd III, a pro se Ohio prisoner, applies for a certificate of appealability 

(“COA”) in his appeal from the district court’s denial of his 28 U.S.C. § 2254 petition for a writ 

of habeas corpus. See 28 U.S.C. § 2253(c)(1)(A).

Byrd ran a convenience store at which he allowed customers to trade food stamps or 

electronic benefit transfer (“EBT”) cards for money or use them to purchase unauthorized items. 

An Ohio jury convicted him of engaging in a pattern of corrupt activity, grand theft, 

telecommunications fraud, illegal use of food stamps or Women, Infants & Children program 

benefits, and money laundering. The trial court sentenced him to a total of nine years of 

imprisonment. The Ohio courts affirmed his convictions. State v. Byrd, No. 27868, 2016 WL 

7231138 (Ohio Ct. App. Dec. 14, 2016),perm. app. denied, 74 N.E.3d 466 (Ohio 2017).

Byrd then filed this § 2254 petition, in which he alleged that: (1) there was insufficient 

evidence supporting his convictions because there was no direct evidence that he committed the 

offenses; and (2) the verdict was against the manifest weight of the evidence. A magistrate judge 

recommended denying the first claim on the merits and denying the second claim because Byrd 

acknowledged that it was not cognizable on federal habeas review. Byrd v. Gray, No. 5:18-CV- 

210, 2020 WL 8673975 (N.D. Ohio Nov. 30, 2020) (report and recommendation). The district
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court adopted those recommendations over Byrd’s objections, denied the petition, and declined to 

issue a GOA. Byrdv. Gray, No. 5:18cv2l0, 2021 WL 767175 (N.D. Ohio Feb. 26, 2021) (order). 

Byrd now seeks a COA on his insufficient-evidence claim.

A court may issue a COA “only if the applicant has made a substantial showing of the 

denial of a constitutional right.” 28 U.S.C. § 2253(c)(2). “That standard is met when ‘reasonable 

jurists could debate whether (or, for that matter, agree that) the petition should have been resolved 

in a different manner,’” Welch v. United States, 136 S. Ct. 1257, 1263 (2016) (quoting Slack 

McDaniel, 529 U.S. 473, 484 (2000)), or when “jurists could conclude the issues presented are 

adequate to deserve encouragement to proceed further,” Miller-El v. Cockrell, 537 U.S. 322, 327 

(2003). In reviewing an insufficient-evidence claim, the court must determine “whether, after 

viewing the evidence in the light most favorable to the prosecution, any rational trier of fact could 

have found the essential elements of the crime beyond a reasonable doubt.” Jackson v. Virginia, 

443 U.S. 307, 319(1979).

Byrd argues that the State failed to present sufficient evidence that he knowingly 

committed the offenses. He maintains that the State did not establish that he allowed customers to 

buy unauthorized items or trade the food stamps for money, noting that no witness testified that he 

participated in an illegal transaction or knew that his employees were doing so. Byrd ultimately 

claims that the state courts erred in holding that the State had established the knowledge element 

of the crimes by showing that the EBT transactions were so numerous and the monetary amount 

so large that he must have known that they were fraudulent.

In denying Byrd’s insufficient-evidence claim on direct appeal, the Ohio Court of Appeals 

cited evidence that Byrd had his girlfriend form the corporation that owned the store (because he 

had a disqualifying criminal history), that he was the corporation’s president and statutory agent, 

and that he operated the store on a day-to-day basis. With this background, the court then cited 

the evidence detailing the scale of the fraud at his store: the 820-square-foot store generated 

$750,000 to $1,500,000 in EBT sales over the relevant period; “stores of comparable size and 

location . . . had EBT sales that normally ranged from $2,000 to $4,000 a month,” while Byrd’s

v.
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store “had EBT sales that sometimes exceeded $100,000 in a month”; his store “had EBT sales 

that were characteristic of a store the size of Wal-Mart”; and from October 2009 to March 2012, 

Byrd’s store had sales totaling nearly $2,000,000, more than seventy percent of which were EBT 

sales. Byrd, 2016 WL 7231138, at *3. The Ohio Court of Appeals held that, “although there 

no direct evidence that Mr. Byrd knew illegal EBT activity was occurring within the store, in light 

of the magnitude of the illegal activity, his knowledge of it can be inferred from the surrounding 

circumstances.” Id. The court also explained how this evidence established Byrd’s knowledge 

related to each of the specific offenses. Id. at *2-4.

The district court held that the Ohio Court of Appeals had “fully explicated the 

circumstantial evidentiary basis underpinning and upholding the jury’s multiple findings of guilt.” 

Byrd, 2021 WL 767175, at *1. The district court briefly recounted the extent of the fraud and 

concluded that even such a “cursory summary . . . suffices to show that the jury had ample ground, 

to find [that Byrd] was well aware that [his store] was a food stamp mill.” Id.

In his COA application, Byrd argues that the state courts erred by using the value of the 

property involved in the scheme to show his knowledge, asserting that Ohio law provides that the 

value could show only the degree of a theft offense, citing State v. Smith, 905 N.E.2d 151, 153 

(Ohio 2009). But the magistrate judge explained that “Byrd misunderstands” Ohio law, noting 

that the value of the property could still have evidentiary significance, as it did in his case: it 

showed that the fraud was so vast as to be obvious, which showed that Byrd knew of the scheme. 

Byrd, 2020 WL 8673975, at *6. Byrd also cites an Ohio case, State v. NRAG, LLC, No. CA2008- 

12-043, 2009 WL 2488935, at *3 (Ohio Ct. App. Aug. 17, 2009), which reversed a defendant’s 

conviction because the State d(d not establish that a manager had knowledge of the EBT card fraud 

at his store. But the magistrate judge explained why that case was distinguishable from Byrd’s: 

there, the manager had in one instance refused to allowafruhderco'ver agent to buyarTunatithorized 
item with an EBT card, (pjus~tfiere _was-no_evidence that the size of the fraud indicated that the^ 

manager knew about it. Byrd, 2020 WL 8673975, at *6. Byrd also claims that the district court 

incorrectly stated that he had another person incorporate the business because he had prior

was
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convictions that disqualified him from doing so. But the district court merely took that from the 

state appellate court’s decision, see Byrd, 2016 WL 7231138, at *1, and that court got the 

information from matters discussed at trial. In any event, it has no bearing on Byrd’s request for 

aCOA.

Byrd chiefly argues that a reasonable jurist could disagree with the district court’s denial 

of his sufficiency-of-the-evidence claim. But “[circumstantial evidence alone is sufficient to 

sustain a conviction and such evidence need not remove every reasonable hypothesis except that 

of guilt.” Tucker v. Palmer, 541 F.3d 652, 657 (6th Cir. 2008) (quoting United States v. Kelley, 

461 F.3d 817, 825 (6th Cir. 2006)). Given the evidence of his authority over the store combined 

- with the size of the fraud, Byrd has not made a substantial showing that there was insufficient 

evidence to support his convictions.

Accordingly, Byrd’s COA application is DENIED.

ENTERED BY ORDER OF THE COURT

Deborah S. Hunt, Clerk
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UNITED STATES DISTRICT COURT 
NORTHERN DISTRICT OF OHIO 

EASTERN DIVISION

Johnnie W. Byrd, III, Case No. 5:18cv210

Petitioner,

JUDGMENT ENTRYv.

David Gray, Warden

Respondent.

In accordance with the order filed contemporaneously with this judgment entry, it is

hereby

ORDERED THAT the petitioner’s objections to the Magistrate Judge’s Report &

Recommendation (Doc. 23) be, and the same hereby are overruled; the Magistrate Judge’s

Report & Recommendation (Doc. 20) be, and the same hereby is adopted as the Order of this

Court; the petition for habeas corpus relief (Doc. 1) be, and the same hereby is denied; and the

petitioner’s request for a Certificate of Appealability be, and the same hereby is denied, as jurists

of reason could not rationally disagree with this Order or its rationale.

So ordered.

/s/ James G. Carr
Sr. U.S. District Judge
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UNITED STATES DISTRICT COURT 
NORTHERN DISTRICT OF OHIO 

EASTERN DIVISION

Johnnie W. Byrd, III, Case No. 5:18cv210

Petitioner,

ORDERv.

David Gray, Warden

Respondent.

This is a state prisoner habeas corpus case under 28 U.S.C. § 2254(d). Following referral

to United States Magistrate Judge Carmen Henderson for a Report & Recommendation,

Magistrate Judge Henderson has filed her Report & Recommendation, in which she recommends

denial of the petition. (Doc. 20). In response, the petitioner has filed objections. (Doc. 23). The

1Warden has not filed a response.

Having conducted a de novo review, I find no merit in the petitioner’s objections to the

Report & Recommendation, which, in addition to denying the petition, I adopt as the Order of

this Court. I also agree that I should not grant a Certificate of Appealability.

Discussion

The petitioner opened, owned, and operated a convenience store in Akron, Ohio. It was

small in size - about 820 square feet (i.e., about 20 by 40 feet or so). Before the defendant’s

1 The petitioner has also filed a motion to expand the record. (Doc. 24). 1 agree with the Warden that the petitioner is 
not entitled to do so at this stage of proceedings, see Doc. 25). Accordingly, 1 overrule the petitioner’s motion to 
expand the record. * '
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Summit County Court, Ohio, indictment and conviction on multiple charges relating to food 

stamp fraud, his operation generated between $750,000 and $1,500,000. Ohio food stamp fraud 

investigators, determined that the amount of electronic benefits transfers (i.e., the “currency” 

which food stamp recipients use under the federally funded Supplemental Nutrition Assistance 

Program) was roughly similar to those during a comparable period at a Wal-Mart.

The defendant managed the store. He was no absentee overseer: he was on the premises

daily and in charge of its operations.

In his habeas petition, which he timely filed after unsuccessfully exhausting his state

court remedies, he claims that the evidence was insufficient to sustain his conviction. His

principal contention in the state court proceedings, which he renews here, is that there was

insufficient evidence that he had knowledge of his store’s illegal conduct.

That is his story, and he is sticking to it. But on review of the record and the Magistrate 

Judge’s Report & Recommendation, it quickly becomes unstuck. On its own careful review of 

the record, the extensive evidence of which I need not re-recite here, the State Court of Appeals

fully explicated the circumstantial evidentiary basis underpinning and upholding the jury’s 

multiple findings of guilt. Even the cursory summary at the outset of this opinion suffices to 

show that the jury had ample ground to find the petitioner was well aware that was a food stamp

mill.

From that mill came a steady, and stupendous, amount of cash, which passed directly into 

and through his hands. The defendant knew what (and why) he would be doing when he 

incorporated himself, had another person apply for the food stamp license for which his prior 

convictions for doing the same thing disqualified him, and opened his doors for is illegal trade

and undeserving customers.
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The petitioner earned, along with his ill-gotten gains, his indictment, jury verdicts, and 

sentences. To the same degree that that was so, he is not entitled to, and certainly does not 

deserve habeas corpus relief.

It is, accordingly,

ORDERED THAT:

1. The petitioner’s objections to the Magistrate Judge’s Report & Recommendation (Doc. 

23) be, and the same hereby are overruled;

2. The Magistrate Judge’s Report & Recommendation (Doc. 20) be, and the same hereby 

is adopted as the Order of this Court;

3. The petition for habeas corpus relief (Doc. 1) be, and the same hereby is denied; and

4. The petitioner’s request for a Certificate of Appealability be, and the same hereby is 

denied, as jurists of reason could not rationally disagree with this Order or its rationale.

So ordered.

/s/ James G. Carr
Sr. U.S. District Judge
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HENSAL, Judge.

ffii} Johnnie Byrd appeals a judgment of the Summit County Court of Common Pleas 4

that convicted and sentenced him for engaging in a pattern of corrupt activity, grand theft,

telecommunications fraud, illegal use of food stamps, and money laundering. For the following

reasons, this Court affirms.

I.
\

{112} In 2009, Mr. Byrd asked his girlfriend, Heather try, to form a corporation so that

he could run a convenience store in Akron. After creating Byrd House, Inc., Ms. Fry also

completed the paperwork that was required for the store to sell tobacco and alcohol and accept

electronic benefits transfer (EBT) cards. Mr. Byrd could not complete the paperwork in his own

name because he had a disqualifying criminal history. He was, however, named as the

corporations’ president and statutory agent, and he established a checking account on behalf of

the corporation.
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ft[3} From 2009 to 2012, Mr. Byrd operated the convenience store. Because of the 

number of EBT transactions that it had for its "size, fedre^Jhe attention of law enforcement, 

which began investigating the store. The investigation examined whether the store allowed 

customers to use EBT funds for improper items such as tobacco and alcohol. It also examined 

whether the store allowed customers to convert EBT funds into cash. After a series of controlled 

buys revealed that both practices were occurring in the store, the Grand Jury indicted Mr. Byrd 

for engaging in a pattern of corrupt activity, grand theft, telecommunications fraud, and illegal 

of food stamps. Suspecting that Mr. Byrd was using the revenue of the company to pay the 

mortgages of properties that his mother owned, the Grand Jury also indicted Mr. Byrd for money 

laundering. A jury found him guilty of the offenses, and the trial court sentenced him to nine 

Mr. Byrd has appealed his convictions, assigning as error that they are not 

supported by sufficient evidence and are against the manifest weight of the evidence. Mr. Byrd 

has argued his assignments of error together, and this Court will address them together.

use

years in prison.

II.

ASSIGNMENT OF ERROR I
i

THE TRIAL COURT ERRED WHEN IT OVERRULED A TIMELY DEFENSE 
MOTION FOR ACQUITTAL PURSUANT TO CRIMINAL RULE 29 AS 
THERE WAS NOT SUFFICIENT EVIDENCE PRESENTED BY THE STATE 
OF OHIO TO ESTABLISH A PRIMA FACIE CASE OF THE CRIMES 
CHARGED.

I

l

M
4
iASSIGNMENT OF ERROR II Y:
iTHE VERDICT OF THE TRIAL COURT WAS AGAINST THE MANIFEST 

WEIGHT OF THE EVIDENCE SINCE THE STATE OF OHIO FAILED TO 
PROVE EACH AND EVERY ELEMENT OF THE CRIMES CHARGED 
BEYOND A REASONABLE DOUBT.

i.

______fl[4) Mr. Byrd argues that the trial court should have granted his Criminal Rule 29

motion and that his convictions are against the manifest weight of the evidence. Under Criminal
.-V
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Rule 29(A), a defendant is entitled to a judgment of acquittal on a charge against him “if the

* * Whether a conviction is supported byevidence is insufficient to sustain a conviction

sufficient evidence is a question of law, which we review de novo. State v. Thompkins, 78 Ohio

St.3d 380, 386 (1997). In making this determination, we must view the evidence in the light

most favorable to the prosecution:

An appellate court’s function when reviewing the sufficiency of the evidence to 
support a criminal conviction is to examine the evidence admitted at trial to 
determine whether such evidence, if believed, would convince the average mind 
of the defendant’s guilt beyond a reasonable doubt. The relevant inquiry is 
whether, after viewing the evidence in a light most favorable to the prosecution, 
any rational trier of fact could have found the essential elements of the crime 
proven beyond a reasonable doubt.

___ j

State v. Jenks, 61 Ohio St.3d 259 (1991), paragraph two of the syllabus.

{f5} If a defendant asserts that a conviction is against the manifest weight of the

evidence,

an appellate court must review the entire record, weigh the evidence and all 
reasonable inferences, consider the credibility of witnesses and determine 
whether, in resolving conflicts in the evidence, the trier of fact clearly lost its way 
and created such a manifest miscarriage of justice that the conviction must be 
reversed and a new trial ordered.

State v. Otten, 33 Ohio App.3d 339, 340 (9th Dist.1986). Weight of the evidence pertains to the

greater amount of credible evidence produced in a trial to support one side over the other side. 

Thompkins, 78 Ohio St.3d at 387. An appellate court should only exercise its power to reverse a 

judgment as against the manifest weight of the evidence in exceptional cases. State v. Carson,

9th Dist. Summit No. 26900, 2013-Ohio-5785, \ 32, citing Otten at 340.

{^6} Mr. Byrd argues that his illegal-use-of-food-stamps and telecommunications- 

fraud convictions were not supported by sufficient evidence because there was no evidence that

he knew illegal transactions were occurring at the store. He notes that the two witnesses who
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testified that they had used their benefits to buy impermissible items or receive cash at the store 

both testified that it was someone else who completed their transactions. He also notes that there

was no evidence that he was at the store at the time law enforcement conducted the controlled

buys. He further notes that the EBT terminals do not itemize what has been purchased, so there 

would be no way for him to review transactions after they had been completed and learn that

fraud was occurring at the store.

fl[7} Revised Code Section 2913.46(B), concerning the illegal use of food stamps, 

provides that “[n]o individual shall knowingly possess, buy, sell, use, alter, accept, or transfer

or any electronically transferred benefitsupplemental nutrition assistance program benefits * * * 

in any manner not authorized * * Section 2913.05(A), concerning telecommunications fraud,

provides that “[n]o person, having devised a scheme to defraud, shall knowingly * * * transmit,

telecommunications device, or* * *or cause to be * * * transmitted by means of a wire,

or image with purpose to execute* * ** * * data, sign, signal,telecommunications service any

or otherwise further the scheme to defraud.”

when the person is aware that the person’s conduct* * *A person acts knowingly 
will probably cause a certain result or will probably be of a certain nature. A 
person has knowledge of circumstances when the person is aware that such 
circumstances probably exist. When knowledge of the existence of a particular 
fact is an element of an offense, such knowledge is established if a person 
subjectively believes that there is a high probability of its existence and fails to 
make inquiry or acts with a conscious purpose to avoid learning the fact.

\

R.C. 2901.22(B). Recognizing that establishing someone’s mental state is “often difficult to 

prove directly,” the Ohio Supreme Court has held that' it can “be inferred from the surrounding 

circumstances.” State v. Logan, 60 Ohio St.2d 126, 131 (1979).

ft[8} Ms. Fry testified that Mr. Byrd ran the day-to-day operations at the store. The

agents who investigated the store testified that it was only 820 square feet, but had EBT sales
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that were characteristic of a store the size of Wal-Mart. Upon review of the record, we conclude

that, although there was no direct evidence that Mr. Byrd knew illegal EBT activity was 

occurring within the store, in light of the magnitude of the illegal activity, his knowledge of it

can be inferred from the surrounding circumstances. Compare State v. NRAG, L.L.C., 12th Dist.

Fayette No. CA2008-12-043, 2009-0hio-4137, 1) 23 (concluding that there was insufficient

evidence to find that company knew of employee’s illegal sales when CEO of company refused

to engage in an improper transaction).

fl[9} Regarding his conviction for grand theft under Section 2913.02, Mr. Byrd argues

that the State failed to establish beyond a reasonable doubt the amount of the EBT transactions

He notes that the State’s own witnesses testified that their fraudulentthat were improper.

transactions included authorized goods.

{5)10} Initially, we note that the “value of stolen property is not an essential element of 

the offense of theft but, rather, is a finding that enhances the penalty of the offense.” State v.

Smith, 121 Ohio St.3d 409, 2009-Ohio-787, ^ 13. Mr. Byrd, therefore, was not entitled to a

judgment of acquittal on the grand theft count even if the State could not establish the amount of

the theft. Regarding the amount of the theft, the State attempted to prove it by comparing the 1
/

amount of the convenience store’s EBT sales to those done by stores of comparable size and \

location. According to agents, the five stores it examined that were similar to Mr. Byrd’s store

had EBT sales that normally ranged from $2,000 to $4,000 a month. Mr. Byrd’s store, on the

other hand, had EBT sales that sometimes exceeded. $100,000 in a month. According to an

accountant, between October 2009 and March 2012, Mr. Byrd’s store had total sales that'were

just under two million dollars. Approximately 72% were EBT sales. The State, noting that the

most EBT sales any of the comparable stores had during those months was about $12,000,
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argued that, even if Mr. Byrd’s store had $12,000 in legitimate sales each month, the illegal 

transactions would still total over $750,000. The State’s calculation is accurate. Upon review of

the record, we conclude that, viewing the evidence in a light most favorable to the State, the

jury’s finding that Mr. Byrd stole between $750,000 and $1,500,000 is supported by sufficient

evidence.

fljll} Regarding his conviction for money laundering, Mr. Byrd argues that he could not 

have used any of the money he withdrew from the convenience store’s bank account to purchase 

rental property for his mother because the evidence established that she purchased all of the 

properties before he began running the store. The State’s argument at trial, however, was not 

that he used illegally-obtained funds to purchase properties for;his mother, but that he used the 

funds to help pay off the mortgages on some of those properties.
/

fl[12} The jury found Mr. Byrd guilty of violating Section 1315.55(A)(1) or (3). Section 

1315.55(A)(1) provides that “[n]o person shall conduct or attempt to conduct a transaction 

knowing that the property involved in the transaction is the proceeds of some form of unlawful 

activity with the purpose of committing or furthering the commission of corrupt activity.”
t

Section 1315.55(A)(3) provides that “[n]o person shall conduct .or attempt to conduct a 

transaction with the purpose to promote, manage, establish, carry on, or facilitate the promotion, 

management, establishment, or carrying on of corrupt activity.” According to Mr. Byrd’s 

mother, although she was the one who obtained the mortgages on her rental properties, Mr. Byrd 

made the payments. According to the accountant, Mr. Byrd withdrew over $900,000 from the 

convenience store’s bank account and made over $69,000 in payments on the mortgages during 

the time that the convenience store was operating. Although there was no direct evidence that

\

\

Mr. Byrd used the money he withdrew from the convenience store’s account to make those
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\
mortgage payments, viewing the evidence in a light most favorable to the State, we conclude that

there was circumstantial evidence that he used illegally obtained EBT funds to pay off the

/mortgages. /

{5)13} Finally, regarding his conviction for engaging in a pattern of corrupt activity, Mr.

Byrd argues that, if his other convictions fail, this conviction must also be reversed. Because his

other offenses are supported by sufficient evidence, however, we conclude that the trial court did
;

not err when it overruled his Criminal Rule 29(A) motion with respect to the engaging-in-a-

patter-of-corrupt-activity offense.

{^[14} Regarding whether Mr. Byrd’s convictions were against the manifest weight of

the evidence, Mr. Byrd argues that, even if there was sufficient evidence to warrant the charges
<•

going to the jury, no reasonable trier of fact could have found him guilty beyond a reasonable

doubt. The Ohio Supreme Court has recognized that “the weight to be given the evidence and

the credibility of the witnesses are primarily for the trier of the facts.” State v. DeHass, 10 Ohio

St.2d 230 (1967), paragraph one of the syllabus. This Court has also recognized that “[t]he trier

of fact is in the best position to judge the credibility of the witnesses[.]” State v. Curry, 9th Dist.

Summit No. 23104, 2007-Ohio-238, ^ 19. Upon careful review of the record, we conclude that

this is not the exceptional case in which the jury lost its way when it found Mr. Byrd guilty of the

offenses. Mr. Byrd’s assignments of error are overruled.

III.
\

{^[15} Mr. Byrd’s convictions are supported by sufficient evidence and are not against

the manifest weight of the evidence. The judgment of the Summit County Court of Common

iPleas is affirmed. \

Judgment affirmed.
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There were reasonable grounds for this appeal.

We order that a special mandate issue out of this Court, directing the Court of Common 

Pleas, County of Summit, State of Ohio, to carry this judgment into execution. A certified copy 

of this journal entry shall constitute the mandate, pursuant to App.R. 27.

- - - Immediately upon the filing hereof, this document shall constitute the journal entry of 

judgment, and it shall be file stamped by the Clerk of the Court of Appeals at which time the 

period for review shall begin to run. App.R. 22(C). The Clerk of the Court of Appeals is 

instructed to mail a notice of entry of this judgment to the parties and to make a notation of the 

mailing in the docket, pursuant to App.R. 30.

Costs taxed to Appellant.

«• k_,.
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JENNIFEBJffitfSAL 
FOR THE COURTr

WHITMORE, P. J. 
SCHAFER, J. 
CONCUR.

APPEARANCES:/

ANGELA M. KILLE, Attorney at Law, for Appellant.

SHERRI BEVAN WALSH, Prosecuting Attorney, and HEAVEN DIMARTINO, Assistant 
Prosecuting Attorney, for Appellee.________________________________________________
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FILED

Nov 01, 2021
DEBORAH S. HUNT, Clerk

UNITED STATES COURT OF APPEALS 
FOR THE SIXTH CIRCUIT

JOHNNIE W. BYRD III, )
)

Petitioner-Appellant, )
)
) ORDERv.
)

DAVID W. GRAY, Warden, )
)

Respondent-Appellee. )
)

Before: SUTTON, Chief Judge; ROGERS and GRIFFIN, Circuit Judges.

Johnnie W. Byrd, III, petitions for rehearing of this court’s August 31,2021, order denying 

his application for a certificate of appealability to appeal the district court’s denial of his 28 U.S.C. 

§ 2254 petition for a writ of habeas corpus. Upon review, we conclude that this court did not 

overlook or misapprehend any point of law or fact in denying Byrd’s application. See Fed. R.

App. P. 40(a)(2).

Accordingly, the petition for rehearing is DENIED.

ENTERED BY ORDER OF THE COURT

Deborah S. Hunt, Clerk


