
United States v. Michael, 12 F.4th 858 (2021)

 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 1

12 F.4th 858
United States Court of Appeals, Eighth Circuit.

UNITED STATES of America, Plaintiff-Appellee,
v.

Colin J. MICHAEL, Defendant-Appellant.

No. 19-1885
|

Submitted: January 14, 2021
|

Filed: September 13, 2021
|

Rehearing and Rehearing En
Banc Denied October 21, 2021

Synopsis
Background: After defendant, who had pled guilty to
possessing child pornography, violated terms of his probation,
the United States District Court for the Western District of
Missouri, Roseann A. Ketchmark, J., revoked defendant's
probation and sentenced him to 96 months' imprisonment.

Defendant appealed. The Court of Appeals, 909 F.3d 990,
remanded for resentencing. On remand, the District Court
again imposed a 96-month sentence. Defendant appealed.

[Holding:] The Court of Appeals, Erickson, Circuit Judge,
held that sentence of 96 months' imprisonment was not
substantively unreasonable.

Affirmed.

Kelly, Circuit Judge, filed dissenting opinion.

Procedural Posture(s): Appellate Review; Sentencing or
Penalty Phase Motion or Objection.

West Headnotes (3)

[1] Criminal Law Sentencing

Court of Appeals reviews the substantive
reasonableness of a sentence imposed under an
abuse-of-discretion standard.

[2] Sentencing and Punishment Factors or
Purposes in General

A district court abuses its discretion in
sentencing by failing to consider a relevant
sentencing factor that should have received
significant weight, giving significant weight to
an improper or irrelevant factor, or considering
only the appropriate factors but committing a
clear error of judgment in weighing those factors.

[3] Sentencing and Punishment Matters
considered

Sentence of 96 months' imprisonment imposed
after revocation of five year term of probation
for possession of child pornography was
not substantively unreasonable; District Court,
aware of defendant's Asperger's diagnosis and
its tendency to impair an individual's insight
and cause fixation problems, gave greater weight
to risk to public arising from defendant's
fascination with violence against children and his
persistent attraction to child pornography than to
defendant's failure in finding child pornography
with searches on video-sharing website, and
it was permissible for sentencing judge to
consider defendant's continued use of search
terms identical to those he previously had used

to obtain child pornography. 18 U.S.C.A. §§

3553, 3565.
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Before SMITH, Chief Judge, KELLY and ERICKSON,
Circuit Judges.

Opinion

ERICKSON, Circuit Judge.

In 2016, Colin Michael pled guilty to possessing child

pornography in violation of 18 U.S.C. § 2252(a)(4). The
district court, relying heavily on the mitigating fact that
Michael suffers from Asperger's *859  syndrome, imposed
a 5-year probationary sentence. Months later, Michael was
arrested for a probation violation. Michael appeared before

a different judge, 1  who revoked Michael's probation and
sentenced him to 96 months’ imprisonment. On Michael's
first appeal, we concluded that the district court procedurally

erred and remanded the case for re-sentencing. United
States v. Michael, 909 F.3d 990 (8th Cir. 2018) (per curiam).
On remand, the district court again imposed a 96-month
sentence. Michael appeals, arguing that his sentence is
substantively unreasonable. We affirm.

I. BACKGROUND
Michael pled guilty to possessing child pornography. His
conviction involved possession of about 1,200 images and
80 videos of child pornography. Some of the material
was sadistic or masochistic while other material featured
infants and toddlers. The district court sentenced Michael
to a probationary term of 5 years. His sentence was
a significant downward variance from his applicable
Sentencing Guidelines range of 97 to 120 months. The district
court based its variance on (1) its policy disagreements with
the Sentencing Guidelines for child pornography offenses,
and (2) Michael's Asperger's syndrome, which put his mental

capacity around that of a 13- or 14-year old. 2

About four months later, the conditions of Michael's
probation were modified after his supervising probation
officer alleged that Michael lied during a polygraph
examination and had unauthorized contact with children. Six
months after that, Michael was arrested for violating the terms
of his probation. According to the probation officer's report,
Michael violated the terms of his probation by possessing
(adult) pornography, using a television to try to access child
pornography, and lying about his conduct during a polygraph
test taken as part of his sex offender therapy.

When Michael was arrested, his case had been reassigned to a
different district judge. Following a hearing, the district court
revoked Michael's probation and sentenced him to 96 months’
imprisonment. Michael appealed, and we concluded that the
district court committed procedural errors by not finding the
grade of Michael's probation violation and not considering
the appropriate Sentencing Guidelines’ policy statements. We
also concluded the sentence was substantively unreasonable
based on the record before us at that time, which did not
indicate the district court was aware of Michael's Asperger's
syndrome. We remanded the case for re-sentencing.

On remand, the district court reimposed the same sentence. In
fashioning its sentence, the court focused on the danger that
Michael posed to the community, noting his: (1) possession
of a book entitled Youthful Prey: Child Predators Who Kill;
(2) watching television shows involving sex crimes against
children and being aroused by them; (3) lack of honesty about
sexual partners; (4) fantasies about young boys and girls; (5)
driving to stores that sell pornographic material but not going
inside; (6) consuming alcohol to the point of intoxication; (7)
accessing adult pornography; and (8) trying to access child
pornography.

*860  Given Michael's conduct, the district court found
that Note 3 of § 7B1.4 of the Sentencing Guidelines was
applicable because it recognized that an upward departure
from the revocation table may be warranted in the case
of a grade C violation associated with a high risk of new
felonious conduct. The court explained Michael's actions
were “significant red flags and significant violations, posing
“a grave risk to the community.” The court further explained
that although Michael reported he had not had sexual contact
with a child, his conduct was escalating to the point that he
was again seeking out child pornography while participating
in sex offender treatment.

Based largely on the danger to the community, the district
court imposed a 96-month sentence. Michael appeals the
reasonableness of his sentence.

II. ANALYSIS
[1] [2] We review “the substantive reasonableness of the

sentence imposed under an abuse-of-discretion standard.”

Gall v. United States, 552 U.S. 38, 51, 128 S.Ct. 586, 169
L.Ed.2d 445 (2007); see also United States v. Misquadace,
778 F.3d 717, 718–19 (8th Cir. 2015). A district court abuses
its discretion by failing “to consider a relevant factor that

2
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should have received significant weight, giv[ing] significant
weight to an improper or irrelevant factor, or consider[ing]
only the appropriate factors but commit[ting] a clear error
of judgment in weighing those factors.” United States v.
Leonard, 785 F.3d 303, 306–07 (8th Cir. 2015) (per curiam)
(citation omitted).

In support of his claim that the sentence is substantively
unreasonable, Michael notes that the applicable revocation
Guidelines range was 3 to 9 months’ imprisonment. However,
we have held that, on revocation of probation, a sentence
that falls within the original Sentencing Guidelines range
for the underlying crime of conviction “is presumptively
reasonable.” United States v. Holdsworth, 830 F.3d 779, 786
(8th Cir. 2016). Where, like here, the district court imposed
a sentence below the original Guidelines range, “it is nearly
inconceivable that the court abused its discretion in not

varying downward still further.” United States v. Lazarski,
560 F.3d 731, 733 (8th Cir. 2009).

When a probationary sentence is revoked, applying the
presumption of reasonableness to a term of imprisonment
falling within the original Sentencing Guidelines range for
the underlying crime of conviction is natural. Probation is
different than supervised release. In the case of a supervised
release violation, defendants have already served a term of
incarceration on their underlying crime of conviction. In
contrast, in the case of a probation violation, defendants have
not served a term of incarceration. A defendant ought not be
placed in a better position to challenge the reasonableness
of a Guidelines sentence for a crime of conviction after
violating probation than he is before breaching the court's

trust. United States v. Verkhoglyad, 516 F.3d 122, 135 (2d
Cir. 2008).

We have recognized that when Congress broadened 18
U.S.C. § 3565 to allow the revoking court to resentence
the defendant under Subchapter A, it permitted the district
court to begin the sentencing process anew and impose any
sentence appropriate under that subchapter. United States v.

Tschebaum, 306 F.3d 540, 543–44 (8th Cir. 2002). Section
3565 expressly provides that the revoking court is to consider

both the factors found in § 3553(a) and Subchapter A.

[3] Here, the district court, aware of Michael's Asperger's
diagnosis and its tendency *861  to impair individuals’
insight and cause fixation problems, decided to give greater

weight to the risk to the public arising from Michael's
fascination with violence against children and his persistent
attraction to child pornography. The court was concerned that
Michael's conduct was escalating and that he posed a threat
to the community. Undoubtedly, a different reasonable jurist
sentencing Michael could analyze this case differently.

The dissent isolates various evidence leading to the
conclusion that the district court made unsupported findings.
We do not believe the district court did so. The television
show referenced by the dissent depicted crimes against
children and Michael was sexually aroused by it. The book
entitled Youthful Prey: Child Predators Who Kill contained
subject matter that the court found was “the highest level of
child abuse.” It was permissible for the court to consider this
evidence when fashioning its sentence.

It is important to not give too much weight to Michael's lack
of success in finding child pornography with searches on
YouTube. That Michael, while participating in sex offender
treatment, continued to use identical search terms as those
that he previously used to obtain child pornography, is
something a sentencing judge could permissibly consider
when determining the appropriate sentence.

III. CONCLUSION
Given the evidence before the district court and the
explanation for the sentence, Michael's sentence was not
substantively unreasonable. We affirm.

KELLY, Circuit Judge, dissenting.
Nearly three years ago, we remanded this case for
resentencing based on both procedural error and substantive
unreasonableness. We did so because it was unclear from
the record whether the district court considered Michael's

diagnosis of Asperger's syndrome, 3  and it appeared that the
96-month sentence may have been based on facts not in the

record. 4  The case is before us again. Because I believe the
record does not support the rationale given for the reimposed
96-month sentence, I respectfully dissent.

Although Michael's sentence falls one month below the
original Guidelines range, the Guidelines are just “the starting
point and the initial benchmark” for crafting an appropriate

sentence. Gall v. United States, 552 U.S. 38, 49, 128 S.Ct.
586, 169 L.Ed.2d 445 (2007). The sentencing court must also

3
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weigh the § 3553(a) factors and “make an individualized

assessment based on the facts presented.” Id. at 49–
50, 128 S.Ct. 586. Of course, “the fact that [an appellate
court] may have weighed some facts differently” is generally
“insufficient *862  to justify reversal of the district court.”
United States v. Garate, 543 F.3d 1026, 1029 (8th Cir. 2008)
(cleaned up). We defer to district courts, who are in the
best position to weigh the evidence and fashion a reasonable
sentence accordingly. But such deference is inappropriate
when the district court has placed significant weight on facts

unsupported by the record. See, e.g., United States v.

Michael, 909 F.3d 990, 995 (8th Cir. 2018); United States
v. Kane, 639 F.3d 1121, 1137 (8th Cir. 2011).

In this case, the district court's primary concern on remand
was “the need to protect the community,” and it characterized
this need as “extremely high” in Michael's case. More
specifically, the district court explained that its “greatest
concern” was “not that [Michael] would reoffend by viewing
child pornography,” but rather, “the danger to the community”
that Michael posed in light of his “escalating” condition as
a sex offender attracted to children. But in concluding that
Michael posed a physical danger to children, the district court
relied on inferences unsupported by the record and facts that
bear only on the risk that he might seek out child pornography

in the future. Cf. United States v. Jenkins, 854 F.3d 181,
191 (2d Cir. 2017) (“ ‘The failure to distinguish between
contact and possession-only offenders is questionable on
its face,’ and this failure ‘may go against the grain of a
growing body of empirical literature indicating that there

are significant, § 3553(a)-relevant differences between
these two groups.’ ” (cleaned up) (quoting United States v.
Apodaca, 641 F.3d 1077, 1083 (9th Cir. 2011))).

On remand, the parties relied on the entire record in
support of their respective positions—including the evidence
submitted for the previous two sentencing hearings. This
included the testimony of Dr. Steven Peterson, a forensic
psychiatrist who evaluated Michael and testified at his
original sentencing in November 2016. According to
Dr. Peterson, Michael “has [a] significant developmental
difficulty called Asperger's Syndrome” and “his psychosexual
and psychological development plateaued around [his] early

teens.” Michael, 909 F.3d at 991–92. Dr. Peterson
explained that “a young person with the social delays
typically associated with Asperger syndrome is at increased

risk for obsessive preoccupation with things on the Internet,”

including child pornography. Id. at 992. Dr. Bascom
W. Ratliff, a clinical social worker and facilitator of
Michael's extended sex offender treatment program, testified
that relapses in addictive behaviors such as seeking out
pornography are to be expected and can be addressed through

prevention planning. See id.

In reaching its sentencing decision, the district court referred
to what it described as Michael's interest in “child sexual
predator” material, concluding that Michael has “deviant
attractions to not only sex but also the hurtful, just torturous
actions against children.” The district court appeared to be
relying—at least in part—on Michael's history of watching
true crime shows. His probation officer reported that Michael
had gotten aroused by “a television show involving sex
crimes against children.” Because neither party offered
any further description of this show, however, there is no
evidence that it depicted the torture of children. Moreover,
Dr. Peterson explained that Michael's “preoccupation” with
certain hobbies, such as watching “multiple law-enforcement
themed television shows,” was a symptom of his Asperger's
syndrome. And the government does not dispute Dr.
Peterson's testimony that Asperger's syndrome does not “in
and of itself” increase the risk of committing a sexual contact
offense against a child. There is nothing in the record to
explain how Michael's interest in *863  a non-pornographic
television show creates or increases the risk that he would
actually assault a child.

Nor does the “Youthful Prey” book that Michael bought
shortly before his original sentencing hearing in November
2016 bear the weight that the district court placed on it. Dr.
Peterson, Michael's witness at sentencing, agreed that the
content of the book was “troubling” but was of the view that
Michael was interested in the “true crime” nature of the book,
not anything sexual. And Dr. Ratliff testified that after talking
with Michael, he felt that Michael understood he had shown
poor judgment in buying it. Indeed, Michael demonstrated
that understanding when he asked his father to pre-approve
his book purchases in the future. There is no evidence that
Michael has purchased or sought any similar books since that
time.

The district court also relied on Michael's recent history
of suicidal ideation and his heightened level of anxiety to
conclude he posed a grave risk of danger to the public. The
district court reasoned that “someone that ... has a helpless,
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hopeless, high level of despair poses an independent risk to
not only himself ... but to the community with the despair
aspect of their thinking.” The record supports a finding that
Michael was at times a risk of harm to himself. But I see
nothing in the record to indicate that Michael's thoughts of
suicide or struggles with anxiety ever created a risk of harm
to anyone else. As to his suicidal ideation in particular, the
record indicates that it was “mild” and that it materialized
after his misconduct was discovered, stemming from his
distress regarding possible imprisonment and his fear that he
would not be able to overcome his pornography addiction.
No evidence suggests that the conduct underlying Michael's
offense and probation violations was ever preceded by or
correlated with suicidal or despairing thoughts.

As the court points out, the district court cited several other
reasons why it believed Michael posed “a grave risk to
the community.” For example, the district court noted that
Michael accessed adult pornography and drove to stores that
sell pornographic materials (but did not go in). The district
court cited this fact as evidence that Michael “remain[ed]
in a sexually deviant cycle as a result of his continued use
of pornography,” and expressed concern that his behavior
was “escalating.” However, while this behavior may speak
to whether Michael might reoffend by accessing child
pornography, it does not indicate that he is likely to commit
a sexual contact offense against a child. Other factors cited
by the district court also fail to support this latter inference.
As to his drinking, there is no evidence in the record that
Michael continued to consume alcohol after he was instructed
to stop. Nor is there any evidence that his dishonesty about
his sexual partners demonstrates an increased likelihood that
he will commit a contact sexual offense against a child.
The fantasies about children, while unsettling, were not new:
Michael's probation officer had presented this information to
the district court a full two years prior, and there was no
evidence presented that such fantasies persisted.

Ultimately, no evidence was offered in the proceedings
below that Michael ever assaulted or attempted to assault a
child, or that he purposely approached children or frequented
locations where children gather in an effort to seek them out.

Jenkins, 854 F.3d at 191 (“Whether a child pornography
offender has had or has attempted to have contact with
children is an important distinction.”). On remand, Michael

cited a study demonstrating that only a small percentage
of child pornography *864  offenders like himself are
arrested or convicted of a sexual contact offense. See U.S.
Sent'g Comm'n, Federal Child Pornography Offenses 300
(Dec. 2012) (finding that 3.6%—or 22 out of 610—of
child pornography non-production offenders studied were
subsequently arrested for or convicted of sexual contact

offenses). 5  And according to the evidence presented, that
risk was likely even lower for Michael: the results of his
psychiatric evaluation did not indicate that he has any traits
associated with antisocial personality disorder, which the
Sentencing Commission has suggested is a strong predictor
of sexual contact offenses committed by child pornography
offenders. Id. at 287. The testing also showed that Michael
did not meet the diagnostic criteria for pedophilia.

Simple disagreement with a sentence imposed is not grounds

for reversal. See Gall, 552 U.S. at 51, 128 S.Ct. 586.
I respect the district court's “superior position” when it
comes to making the difficult, yet extremely important,
decision of what sentence to impose in an individual

defendant's case. Id. But we have rejected the idea that our
review for substantive reasonableness “is a hollow exercise.”

Kane, 639 F.3d at 1135. In my view, the primary basis
for the sentence imposed in this case on remand was a
concern that is unsupported by the record, rendering that

sentence substantively unreasonable. See United States
v. Dorvee, 616 F.3d 174, 183 (2d Cir. 2010) (concluding
that sentence was substantively unreasonable where “district
court's apparent assumption that [defendant] was likely to
actually sexually assault a child” was “unsupported by the
record evidence” yet “plainly motivated the court's perceived

need to protect the public” (cleaned up)); see also id.

at 184 (“As the Supreme Court made clear in Gall, the
amount by which a sentence deviates from the applicable
Guidelines range is not the measure of how ‘reasonable’
a sentence is. Reasonableness is determined instead by the
district court's individualized application of the statutory
sentencing factors.”).
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Footnotes

1 The Honorable Roseann A. Ketchmark, United States District Judge for the Western District of Missouri.
2 The district court also subsequently re-opened the record to add that it did not “believe the federal penal

system at this time is in a position to properly house ... defendants like this who have Asperger's syndrome
and have a limited mental capacity.”

3 Asperger's syndrome has “been reclassified as one of the autism spectrum disorders.” United States v.
Michael, 909 F.3d 990, 991 (8th Cir. 2018).

4 In the first appeal, we were concerned that “the sentence may have been based on facts not contained within
the record” because we were “unable to find evidence to support the sentencing judge's comment that Michael

‘knows in his heart he was viewing child pornography, just wasn't caught.’ ” Michael, 909 F.3d at 995. To
the extent the district court made this finding again on remand, I continue to have the same concern. At the
post-remand sentencing hearing, the district court explained that it had made the aforementioned statement
“because when you plug in teen and preteen when you're on pornography, those can ... and do pop up” and
“the filters are not sophisticated enough ... to sterilize the YouTube videos.” I am unable to find evidence in
the record to support a finding that child pornography is available on YouTube or that its search filters were
not sufficiently sophisticated to prevent Michael from accessing it.

5 A 2021 Report found that of 1,093 non-production offenders released from incarceration or placed on
probation in 2015, 47 (or 4.3 percent) were rearrested for a sex offense within three years. U.S. Sent'g
Comm'n, Federal Sentencing of Child Pornography Non-Production Offenses 7 (June 2021). Only 14
offenders (1.3 percent) were arrested for a contact sex offense. Id. at 65.

End of Document © 2022 Thomson Reuters. No claim to original U.S. Government Works.
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United States Code Annotated
Title 18. Crimes and Criminal Procedure (Refs & Annos)

Part II. Criminal Procedure
Chapter 227. Sentences (Refs & Annos)

Subchapter A. General Provisions (Refs & Annos)

18 U.S.C.A. § 3553

§ 3553. Imposition of a sentence

Effective: December 21, 2018
Currentness

(a) Factors to be considered in imposing a sentence.--The court shall impose a sentence sufficient, but not greater than
necessary, to comply with the purposes set forth in paragraph (2) of this subsection. The court, in determining the particular
sentence to be imposed, shall consider--

(1) the nature and circumstances of the offense and the history and characteristics of the defendant;

(2) the need for the sentence imposed--

(A) to reflect the seriousness of the offense, to promote respect for the law, and to provide just punishment for the offense;

(B) to afford adequate deterrence to criminal conduct;

(C) to protect the public from further crimes of the defendant; and

(D) to provide the defendant with needed educational or vocational training, medical care, or other correctional treatment
in the most effective manner;

(3) the kinds of sentences available;

(4) the kinds of sentence and the sentencing range established for--

(A) the applicable category of offense committed by the applicable category of defendant as set forth in the guidelines--

(i) issued by the Sentencing Commission pursuant to section 994(a)(1) of title 28, United States Code, subject to any
amendments made to such guidelines by act of Congress (regardless of whether such amendments have yet to be
incorporated by the Sentencing Commission into amendments issued under section 994(p) of title 28); and

App C
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(ii) that, except as provided in section 3742(g), are in effect on the date the defendant is sentenced; or

(B) in the case of a violation of probation or supervised release, the applicable guidelines or policy statements issued by the
Sentencing Commission pursuant to section 994(a)(3) of title 28, United States Code, taking into account any amendments
made to such guidelines or policy statements by act of Congress (regardless of whether such amendments have yet to be
incorporated by the Sentencing Commission into amendments issued under section 994(p) of title 28);

(5) any pertinent policy statement--

(A) issued by the Sentencing Commission pursuant to section 994(a)(2) of title 28, United States Code, subject to any
amendments made to such policy statement by act of Congress (regardless of whether such amendments have yet to be
incorporated by the Sentencing Commission into amendments issued under section 994(p) of title 28); and

(B) that, except as provided in section 3742(g), is in effect on the date the defendant is sentenced. 1

(6) the need to avoid unwarranted sentence disparities among defendants with similar records who have been found guilty
of similar conduct; and

(7) the need to provide restitution to any victims of the offense.

(b) Application of guidelines in imposing a sentence.--

(1) In general.--Except as provided in paragraph (2), the court shall impose a sentence of the kind, and within the range,
referred to in subsection (a)(4) unless the court finds that there exists an aggravating or mitigating circumstance of a kind,
or to a degree, not adequately taken into consideration by the Sentencing Commission in formulating the guidelines that
should result in a sentence different from that described. In determining whether a circumstance was adequately taken into
consideration, the court shall consider only the sentencing guidelines, policy statements, and official commentary of the
Sentencing Commission. In the absence of an applicable sentencing guideline, the court shall impose an appropriate sentence,
having due regard for the purposes set forth in subsection (a)(2). In the absence of an applicable sentencing guideline in the
case of an offense other than a petty offense, the court shall also have due regard for the relationship of the sentence imposed
to sentences prescribed by guidelines applicable to similar offenses and offenders, and to the applicable policy statements
of the Sentencing Commission.

(2) Child crimes and sexual offenses.--

(A) 2  Sentencing.--In sentencing a defendant convicted of an offense under section 1201 involving a minor victim, an
offense under section 1591, or an offense under chapter 71, 109A, 110, or 117, the court shall impose a sentence of the
kind, and within the range, referred to in subsection (a)(4) unless--
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(i) the court finds that there exists an aggravating circumstance of a kind, or to a degree, not adequately taken into
consideration by the Sentencing Commission in formulating the guidelines that should result in a sentence greater than
that described;

(ii) the court finds that there exists a mitigating circumstance of a kind or to a degree, that--

(I) has been affirmatively and specifically identified as a permissible ground of downward departure in the sentencing
guidelines or policy statements issued under section 994(a) of title 28, taking account of any amendments to such
sentencing guidelines or policy statements by Congress;

(II) has not been taken into consideration by the Sentencing Commission in formulating the guidelines; and

(III) should result in a sentence different from that described; or

(iii) the court finds, on motion of the Government, that the defendant has provided substantial assistance in the
investigation or prosecution of another person who has committed an offense and that this assistance established a
mitigating circumstance of a kind, or to a degree, not adequately taken into consideration by the Sentencing Commission
in formulating the guidelines that should result in a sentence lower than that described.

In determining whether a circumstance was adequately taken into consideration, the court shall consider only the sentencing
guidelines, policy statements, and official commentary of the Sentencing Commission, together with any amendments thereto
by act of Congress. In the absence of an applicable sentencing guideline, the court shall impose an appropriate sentence, having
due regard for the purposes set forth in subsection (a)(2). In the absence of an applicable sentencing guideline in the case of an
offense other than a petty offense, the court shall also have due regard for the relationship of the sentence imposed to sentences
prescribed by guidelines applicable to similar offenses and offenders, and to the applicable policy statements of the Sentencing
Commission, together with any amendments to such guidelines or policy statements by act of Congress.

(c) Statement of reasons for imposing a sentence.--The court, at the time of sentencing, shall state in open court the reasons
for its imposition of the particular sentence, and, if the sentence--

(1) is of the kind, and within the range, described in subsection (a)(4), and that range exceeds 24 months, the reason for
imposing a sentence at a particular point within the range; or

(2) is not of the kind, or is outside the range, described in subsection (a)(4), the specific reason for the imposition of a
sentence different from that described, which reasons must also be stated with specificity in a statement of reasons form
issued under section 994(w)(1)(B) of title 28, except to the extent that the court relies upon statements received in camera in
accordance with Federal Rule of Criminal Procedure 32. In the event that the court relies upon statements received in camera
in accordance with Federal Rule of Criminal Procedure 32 the court shall state that such statements were so received and
that it relied upon the content of such statements.

If the court does not order restitution, or orders only partial restitution, the court shall include in the statement the reason therefor.
The court shall provide a transcription or other appropriate public record of the court's statement of reasons, together with the
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order of judgment and commitment, to the Probation System and to the Sentencing Commission,, 3  and, if the sentence includes
a term of imprisonment, to the Bureau of Prisons.

(d) Presentence procedure for an order of notice.--Prior to imposing an order of notice pursuant to section 3555, the court shall
give notice to the defendant and the Government that it is considering imposing such an order. Upon motion of the defendant
or the Government, or on its own motion, the court shall--

(1) permit the defendant and the Government to submit affidavits and written memoranda addressing matters relevant to the
imposition of such an order;

(2) afford counsel an opportunity in open court to address orally the appropriateness of the imposition of such an order; and

(3) include in its statement of reasons pursuant to subsection (c) specific reasons underlying its determinations regarding the
nature of such an order.

Upon motion of the defendant or the Government, or on its own motion, the court may in its discretion employ any additional
procedures that it concludes will not unduly complicate or prolong the sentencing process.

(e) Limited authority to impose a sentence below a statutory minimum.--Upon motion of the Government, the court shall
have the authority to impose a sentence below a level established by statute as a minimum sentence so as to reflect a defendant's
substantial assistance in the investigation or prosecution of another person who has committed an offense. Such sentence shall
be imposed in accordance with the guidelines and policy statements issued by the Sentencing Commission pursuant to section
994 of title 28, United States Code.

(f) Limitation on applicability of statutory minimums in certain cases.--Notwithstanding any other provision of law, in the
case of an offense under section 401, 404, or 406 of the Controlled Substances Act (21 U.S.C. 841, 844, 846), section 1010
or 1013 of the Controlled Substances Import and Export Act (21 U.S.C. 960, 963), or section 70503 or 70506 of title 46, the
court shall impose a sentence pursuant to guidelines promulgated by the United States Sentencing Commission under section
994 of title 28 without regard to any statutory minimum sentence, if the court finds at sentencing, after the Government has
been afforded the opportunity to make a recommendation, that--

(1) the defendant does not have--

(A) more than 4 criminal history points, excluding any criminal history points resulting from a 1-point offense, as
determined under the sentencing guidelines;

(B) a prior 3-point offense, as determined under the sentencing guidelines; and

(C) a prior 2-point violent offense, as determined under the sentencing guidelines;
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(2) the defendant did not use violence or credible threats of violence or possess a firearm or other dangerous weapon (or
induce another participant to do so) in connection with the offense;

(3) the offense did not result in death or serious bodily injury to any person;

(4) the defendant was not an organizer, leader, manager, or supervisor of others in the offense, as determined under the
sentencing guidelines and was not engaged in a continuing criminal enterprise, as defined in section 408 of the Controlled
Substances Act; and

(5) not later than the time of the sentencing hearing, the defendant has truthfully provided to the Government all information
and evidence the defendant has concerning the offense or offenses that were part of the same course of conduct or of a common
scheme or plan, but the fact that the defendant has no relevant or useful other information to provide or that the Government
is already aware of the information shall not preclude a determination by the court that the defendant has complied with
this requirement.

Information disclosed by a defendant under this subsection may not be used to enhance the sentence of the defendant unless
the information relates to a violent offense.

(g) Definition of violent offense.--As used in this section, the term “violent offense” means a crime of violence, as defined in
section 16, that is punishable by imprisonment.

CREDIT(S)

(Added Pub.L. 98-473, Title II, § 212(a)(2), Oct. 12, 1984, 98 Stat. 1989; amended Pub.L. 99-570, Title I, § 1007(a), Oct.
27, 1986, 100 Stat. 3207-7; Pub.L. 99-646, §§ 8(a), 9(a), 80(a), 81(a), Nov. 10, 1986, 100 Stat. 3593, 3619; Pub.L. 100-182,
§§ 3, 16(a), 17, Dec. 7, 1987, 101 Stat. 1266, 1269, 1270; Pub.L. 100-690, Title VII, § 7102, Nov. 18, 1988, 102 Stat. 4416;
Pub.L. 103-322, Title VIII, § 80001(a), Title XXVIII, § 280001, Sept. 13, 1994, 108 Stat. 1985, 2095; Pub.L. 104-294, Title
VI, § 601(b)(5), (6), (h), Oct. 11, 1996, 110 Stat. 3499, 3500; Pub.L. 107-273, Div. B, Title IV, § 4002(a)(8), Nov. 2, 2002, 116
Stat. 1807; Pub.L. 108-21, Title IV, § 401(a), (c), (j)(5), Apr. 30, 2003, 117 Stat. 667, 669, 673; Pub.L. 111-174, § 4, May 27,
2010, 124 Stat. 1216; Pub.L. 115-391, Title IV, § 402(a), Dec. 21, 2018, 132 Stat. 5221.)

Footnotes

1 So in original. The period probably should be a semicolon.
2 So in original. No subpar. (B) has been enacted.
3 So in original. The second comma probably should not appear.
18 U.S.C.A. § 3553, 18 USCA § 3553
Current through P.L. 117-80.
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