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Before LOKEN, BENTON, and KOBES, Circuit Judges.

PER CURIAM.

Federal inmate Jeffrey Rodd brought this action under Bivens v. Six Unknown 

Named Agents, 403 U.S. 388 (1971), and the Federal Tort Claims Act against various 

prison staff, alleging they were deliberately indifferent to his serious medical needs 

when they left him outside in sub zero weather in December 2014, causing serious



’W' a

injury to his eyes, and then delayed effective treatment until successful surgeries on 

each eye in 2017.

The district court1 granted summary judgment dismissing Rodd’s Bivens claims 

for failure to exhaust available administrative remedies, as he did not attempt to file 

formal grievances. See Johnson v. Jones. 340 F.3d 624,627 (8th Cir. 2003). His 

alleged blindness did not excuse failure to exhaust because Bureau of Prisons 

regulations provide for assistance in obtaining administrative remedies, and Rodd did 

not allege that prison officials prevented him from seeking assistance. See 28 C.F.R. 
§ 542.16(a). The court dismissed Rodd’s Federal Tort Claims Act claims because 

they were not adequately presented in any of the five prior administrative tort claims 

Rodd filed; this action was not filed within six months after the Bureau of Prisons 

denied the only arguably related claim, see 28 U.S.C. § 2401(b); and Rodd was not 
entitled to equitable tolling because he failed to establish that anything prevented him 

from timely filing suit, see Pace v. DiGuglielmo, 544 U.S. 408,418 (2005).

After careful review of the record, we agree with the district court’s analysis 

and further conclude the court did not abuse it discretion in denying Rodd’s motion 

for appointment of counsel. Accordingly, we affirm the judgment of the district court 
but modify dismissal of the Bivens claims to be without prejudice. We deny Rodd’s 

request that we appoint appellate counsel.

’The Honorable Nancy E. Brasel, United States District Judge for the District 
of Minnesota.
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UNITED STATES COURT OF APPEALS 
FOR THE EIGHTH CIRCUIT

No: 21-1724

Jeffrey Charles Rodd

Plaintiff - Appellant

v.

Warden Leann LaRiva; Assistant Warden M. Smith; Norman Booth, P.A.; Sheila Hadaway, 
Chief Doctor; Dr. Nancy Jordan; Dr. Mark Kidman, Optometrist; Tonya Birks, N.P.

Defendants - Appellees

Appeal from U.S. District Court for the District of Minnesota 
(0:19-cv-02115-NEB)

JUDGMENT

Before LQKEN, BENTON, and KOBES, Circuit Judges.

This appeal from die United States District Court was submitted on the record of the

district court and briefs of the parties.

After consideration, it is hereby ordered and adjudged that the judgment of die district

court in this cause is affirmed in accordance with the opinion of this Court.

September 20,2021

Order Entered in Accordance with Opinion: 
Clerk, U.S. Court of Appeals, Eighth Circuit.

Is! Michael E. Cans
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UNITED STATES DISTRICT COURT 
DISTRICT OF MINNESOTA

Case No. 19-CV-2115 (NEB/ECW)JEFFREY CHARLES RODD,

Plaintiff,

ORDER ON MOTION TO DISMISS AND 
MOTION TO APPOINT COUNSEL

v.

LARIVA,LEANNWARDEN 
ASSISTANT WARDEN M. SMITH, P.A. 
NORMAN BOOTH, CHIEF DR. SHEILA 
HAD A WAY, DR. NANCY JORDAN, DR. 
MARK KIDMAN, and N.P. TONYA 
BIRKS,

Defendants.

Plaintiff Jeffrey Charles Rodd alleges that, in December 2014, while incarcerated

at Federal Prison Camp—Duluth ("FPC Duluth"), he was forced to wait thirty or forty

minutes outside in sub-zero temperatures. (ECF No. 1 ("Compl.") at 4.) He claims injuries

resulting from this time spent outside and the medical care he received afterward, (("at

10-11.) Rodd brought this suit against various prison staff ("Defendants") claiming that

their actions violated his Eighth Amendment rights by showing deliberate indifference

to his medical needs, and that they engaged in medical malpractice by failing to treat his

eye problems. (ECF No. 3 ("Memorandum")1 at 4.) This matter is before the Court on

1 Rodd simultaneously filed his Complaint and this Memorandum, styled as a "Civil 
Memorandum of Law and Complaint of ! Action and Tort Claim." The Complaint
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Defendants' motion to dismiss (ECF No. 39) and Rodd's motion to appoint counsel (ECF

No. 49). For the reasons that follow, the Court grants Defendants' motion to dismiss and

denies Rodd's motion to appoint counsel.

BACKGROUND

In December 2014, Rodd was housed at FPC Duluth. (Compl. at 4.2) Rodd, who

a wheelchair, had to travel outside to get from his dorm building to theuses

administrative building, where he receives his medications. ((' ”) On the morning of

December 15, 2014, there was snow on the wheelchair ramp, and Rodd had to wait

outside thirty or forty minutes while the ramp was shoveled. ((' ”) When he reached the

administrative building, Rodd's eyes had frozen shut and were "watering and very red."

(('") Rodd alleges that he later discovered that the temperature was more than fifty

degrees below zero. (('")

For the next week, Rodd's eyes continued to be sore, red, and watery. ((") In

February 2015, Rodd saw an eye doctor, Dr. Mark Kidman, who told him that he had fast-

developing cataracts, (("at 5-6.) The following June, Dr. Kidman again told Rodd that

he had cataracts, and Rodd informed Dr. Kidman that he could not see out of his left eye

explains the factual background of Rodd's case, but is not clear from the Complaint what 
legal claims Rodd is bringing. The Memorandum, acting as a supplement to the 
Complaint, specifies that Rodd is bringing a ! °Q'(jJ action and a tort claim, and it further 
details the legal bases for these claims. Accordingly, the Court construes the Complaint 
as presenting both a ! claim and a tort claim.

2 Citations to the Complaint reference ECF page numbers.
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and could barely see out of his right eye. (('' at 6.) In September 2016, the eye doctor

determined that Rodd was completely blind in his left eye and ninety percent blind in his

right eye; the eye doctor then referred Rodd to an ophthalmologist at the Mayo Clinic.

(("at 6-7.)

On November 28, 2016, Rodd saw the ophthalmologist, who told Rodd that he

would need surgery. The surgery was scheduled for the following January, though it was

later delayed until April, (("at 7-8.) During the April surgery, doctors replaced Rodd's

left eye lens, (("at 8.) The ophthalmologist allegedly told Rodd that, out of the 13,000

surgeries he had performed, Rodd's cataract was the worst he had seen, (("at 8-9.) The

ophthalmologist scheduled surgery for Rodd's right eye for May 2017, but the Bureau of

Prisons ("BOP") later canceled this procedure, (("at 9.) It was rescheduled for August.

(("at 10.) In the interim, Rodd claims he suffered from headaches and eye flashes. (('. at

9.) On August 12, 2017, Rodd underwent successful surgery on his right eye. (('' at 10.)

As a result of these events, particularly the delays in the surgeries, Rodd claims

that he spent two years effectively blind, and that he suffered additional various injuries:

his eyes changed color as a result of a dye used in procedures; his eyes no longer dilate;

he looks "beady eyed"; he suffers eye pains, "flashers,"and headaches; his eyes burn and

itch; he cannot see well; his eyes get tired; and his hand-eye coordination is poor. (('' at

10-11.)

3
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Rodd brought this suit in August 2019, alleging (1) that Defendants violated his

Eighth Amendment rights by showing deliberate indifference to his medical needs and

(2) that Defendants were negligent or committed medical malpractice and thus liable

under the Federal Tort Claims Act ("FTCA"). (Compl.; Memorandum.) United States

Magistrate Judge Elizabeth Cowan Wright permitted Rodd to proceed °p $r¥ £ tt£

but denied his request to appoint counsel. (ECF No. 8.) In October 2020, Defendants filed

this motion to dismiss, (ECF No. 39); shortly after, Rodd filed a second Motion to Appoint

Counsel, (ECF No, 49). Because Rodd did not exhaust his administrative remedies and

did not timely bring his FTCA claims, Defendants' motion to dismiss is granted. Rodd's

motion to appoint counsel is denied.

ANALYSIS

Bivens ClaimsI.

The Prison Litigation Reform Act ("PLRA") requires prisoners to exhaust

administrative remedies before bringing a suit regarding prison conditions. 42 U.S.C.

§ 1997e(a). A suit regarding prison conditions includes both claims about "general

circumstances" of confinement and claims regarding "particular episodes." / dlf’TT Q

- °J7>', 534 U.S. 516, 532 (2002). Administrative exhaustion is required regardless of the

nature of the relief the prisoner seeks.! dd^Cf" 0 rp"q 532 U.S. 731, 741 (2001). The PLRA

does not specify an exhaustion procedure; for a prisoner's claims to be considered

4
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administratively exhausted, the prisoner must follow the grievance procedure of the

facility where they are incarcerated. )d\i'\ Cl! dTM, 549 U.S. 199, 218 (2007).

The BOP has a four-step administrative remedy procedure. (ECF No. 41 at 4-5;

ECF No. 43 '!'][ 5-9); 28 C.F.R. §§ 542.10-19. First, a prisoner must bring the issue to a staff

member, who should attempt to informally resolve the issue. 28 C.F.R. § 542.13(a).

Second, if the issue is not informally resolved, the prisoner must submit an

Administrative Remedy Request. ('' § 542.14. If the warden denies the Administrative

Remedy Request, the prisoner must, third, appeal the denial to the BOP's Regional

Director. ('' § 542.15(a). Fourth and finally, if that appeal is denied, the prisoner must

appeal again, this time to the BOP's General Counsel. ('' Thus, under the BOP's

administrative remedy procedure, a claim is not fully exhausted until the BOP's General

Counsel has denied it. 2"" °°' ("Appeal to the General Counsel is the final administrative

appeal.").

Rodd has not exhausted the administrative remedy process. Viewing the

allegations in the light most favorable to him, it appears he has satisfied the first step of

the BOP's procedure—bringing the issue to the attention of a staff member and

attempting to informally resolve the issue—for at least some of his claims. 28 C.F.R.

§ 542.13(a). After the surgery scheduled for January 2017 was delayed, Rodd told a nurse

practitioner about the pain he was experiencing. (Compl. at 7-8.) Additionally, after the

surgery scheduled for May 2017 was canceled, Rodd informed a physician's assistant and

5
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several doctors of his pain, and apparently threatened to notify Minnesota Senator Amy

Klobuchar, newspapers, and civil rights attorneys of what he "was victim to[]." (('' at 9.)

At the motion to dismiss stage, the Court will assume that these actions satisfy the

requirement to try to informally resolve disputes. 28 C.F.R. § 542.13(a). But Rodd does

not allege that he took any of the latter three steps in the BOP's administrative remedy

procedure, and the BOP's database shows that he made no administrative remedy claims.

(ECF No. 43 H 10-13; ECF No. 43-2.) Because Rodd has not taken these steps, the PLRA

bars his claims. 42 U.S.C. § 1997e(a).

Rodd argues that he was unable to utilize the BOP's administrative remedy

procedure because of his blindness. (ECF No. 50 at 4-5.) The PLRA contains no exceptions

to its requirement that prisoners administratively exhaust their remedies. 1 SJ7 Q !

136 S. Ct. 1850, 1856-57 (2016). There are, however, certain circumstances where

administrative exhaustion procedures may not be "available" for purposes of the PLRA.

('' at 1858-60. These circumstances include: (1) when the procedure would be a "dead

end" because officers are unable or unwilling to provide relief; (2) when the procedure is

so opaque as to become "incapable of use"; and (3) when prison officials prevent a

prisoner from utilizing the procedure through "machination, misrepresentation, or

intimidation." ('' at 1859-60. Rodd has not alleged that administrative remedy

procedures were unavailable for any of these three reasons, nor does the record suggest

as much. And, as to Rodd's argument that his blindness prevented him from complying

6
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with the administrative remedy procedure, the procedure explicitly allows prisoners to

obtain assistance from other prisoners, prison staff, family members, or attorneys.3 28

C.F.R. § 542.16(a). Because Rodd had administrative remedies available and failed to

exhaust them, the PLRA bars his Eighth Amendment claims.

II. FTC A Claim

Under the FTCA, a would-be plaintiff must first present his or her claim to the

appropriate federal agency. 28 U.S.C. § 2675(a). In addition, the suit must be filed within

six months of the agency's denial of the claim. 28 U.S.C. § 2401(b). Thus, the Court must

make two inquiries: (1) whether Rodd presented his claim to the BOP; and (2) whether

he filed this suit within six months of the BOP's denial of his claim. The Court concludes

that although Rodd may have presented his tort claims to the BOP, he did not comply

with the six-month statute of limitations after the BOP denied his claim.

3 Defendants argue that Rodd's ability to file administrative tort claims, this suit, and 
several motions in this action demonstrate that his blindness would not have prevented 
him from complying with the administrative remedy procedure. (ECF No. 53 at 3.) This 
argument overlooks the fact that Rodd, at the time he prepared these materials, was no 
longer blind. By August 2017, Rodd had successful completed surgery on both eyes. 
(Compl. at 8-10.) Fie filed administrative tort claims between January and March 2018, 
(ECF Nos. 43-5-43-8); he filed this suit in August 2019, and several letters and motions 
between August 2019 and the present. As such, Rodd's ability to prepare these 
documents and bring suit after his surgeries does not establish that he would have been 
able to comply with the BOP's administrative remedy procedures prior to these surgeries.

7
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A. Presentment of the Claim

Defendants contend that Rodd did not properly present his tort claims to the BOP

because none of the administrative tort claims he filed sufficiently relate to the claim he

brings here. To be adequately presented, the claim must provide written notification of 

the incident and include a claim for money damages. , ® "ttQ 4 ' 2a@"I, 654 F.3d 794,

798 (8th Cir. 2011) (“|J (citing 28 C.F.R. § 14.2(a)). The presentment requirement is

jurisdictional—if the plaintiff fails to plead it, the court lacks jurisdiction. ! "^:t0otP Cl

4 IJ'0"' 2a®"j, 994 F.2d 427, 430 (8th Cir. 1993). The purpose of this requirement is to allow

federal agencies "a fair opportunity to meaningfully consider, ascertain, adjust,

determine, compromise, deny, or settle FTCA claims prior to suit." , ® q 654 F.3d at

800-01.

At the threshold, then, the Court must determine whether Rodd has pled that he

presented his FTCA claim to the BOP. Liberally construing Rodd's pleadings, the Court 

concludes that he has pled that he presented his claims to the BOP. $TP3’^f d[iCll ®f °i, 551 

U.S. 89, 94 (2007) (citation omitted) (explaining that a document filed by a Jrtf I" party

should be liberally construed). Rodd states, in his Memorandum, that he has "exhausted

all available Administrative Remedies." (Memorandum at 2.) While this is a conclusory

statement and does not specifically allege that Rodd presented his claim to the BOP, the

Court will assume that Rodd has properly pled presentment.

8
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The next question is whether he adequately presented his claim to the BOP. As of

September 30, 2020, Rodd had filed five administrative tort claims with the BOP. (ECF

No. 43 1 15; ECF Nos. 43-3-43-8.) Only one of these claims somewhat relates to Rodd's

claims here. In early 2018, Rodd filed administrative tort claim number TRT-NCR-2018-

02686, which is based on the incident where he claims his eyes froze shut when he was

forced to wait outside while the wheelchair ramp was shoveled. (ECF No. 43-5.) In this

tort claim, Rodd claims that he suffered chronic pain as a result of the prison's failure to

provide "proper treatment." (('' at 3.) He also attributes his injury and the resulting pain

to being improperly designated to a federal prison camp rather than a federal medical

center. ((")

Defendants claim that this administrative tort claim is not sufficiently related to

Rodd's FTCA claim in this suit to satisfy the presentment requirement. (ECF No. 41 at

16.) It is true that the bases for the claims are different. The thrust of Rodd's

administrative tort claim is that he should have been assigned to a federal medical center,

rather than a federal prison camp, and that this misassignment caused his eye injury.

(ECF No. 43-5 at 3.) His FTCA claim, meanwhile, focuses on allegedly negligent acts (B^Tt

Rodd suffered the eye injury —specifically the prison's delay in treating Rodd for his

cataracts and the allegedly substandard care he received. (Memorandum at 1-2, 4, 5, 7-8,

18.) Although Rodd mentioned inadequate treatment of his eye injuries in his

administrative tort claim, (ECF No. 43-5 at 3), there is very little overlap between this tort

9
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claim and the tort claim he brings here—not enough for the BOP to "consider, ascertain,

adjust, determine, compromise, deny, or settle" Rodd's claim prior to this suit., ® q 654

F.3d at 800-01. Thus, the Court concludes that Rodd has not met the presentation

requirement. Even if he had, as set forth below, his claim fails because he did not bring

suit within six months.

B. Filing Suit within Six Months

If an agency denies an administrative tort claim, the claimant must file suit within

six months of the denial. 28 U.S.C. § 2401(b). The BOP denied the only arguable relevant

administrative tort claim, TRT-NCR-2018-02686, on March 21, 2018. (ECF No. 43-5 at 13.)

Rodd did not file this suit until August 5, 2019. (Compl.) More than six months elapsed

between the denial of his claim and when he filed his suit. As such, Rodd's FTCA claim

fails.

Rodd argues that the continuous treatment exception to the FTCA's statute of

limitations applies. (Memorandum at 8-9.) Under this doctrine, when a person is

receiving continuing tortious medical treatment, his or her cause of action does not accrue

until the treatment ends, even if the person knows the treatment is tortious before that

time. 6 Q 4 m*" 2a®"|, 830 F.2d 1480, 1483 (8th Cir. 1987). The continuing

treatment doctrine, however, dictates only the point in time a cause of action accrues. 2"

°°' The requirement to file a suit within six months of a denial of an administrative tort

claim bears no relation to the time when a cause of action accrues. The only relevant times

10
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for purposes of the six-month requirement are the date when the agency denied the claim

and the date when the suit was filed.4 2 "" 28 U.S.C. § 2401(b). Thus, the continuous

treatment doctrine does not relieve Rodd of his failure to file suit within six months of

the BOP's denial of his administrative tort claim.

Rodd does not explicitly argue it, but the only other basis on which his failure to

timely file suit may be excused is equitable tolling. A party invoking equitable tolling

must establish "(1) that he has been pursuing his rights diligently, and (2) that some

extraordinary circumstance stood in his way." / (bF^1 fl # °&° d, 544 U.S. 408, 418

(2005). The Court finds that equitable tolling does not apply. There is no reason to believe

that Rodd was diligently pursuing his claims. The letter denying his administrative tort

claim clearly instructed him that he must file suit within six months, and Rodd did not

file suit until roughly a year-and-a-half later. (ECF No. 43-5 at 13.) Further, the Court sees

no extraordinary circumstances that would have stood in the way of Rodd timely filing

suit. By the time Rodd received the denial letter, he was no longer blind. For these

reasons, equitable tolling does not apply, and Rodd is barred from bringing his FTCA

claims.

4 Defendants note that the continuing treatment doctrine would be relevant to the 
requirement that a claimant file his or her claim within two years of when the cause of 
action accrued. (ECF No. 41 at 18); 28 U.S.C. § 2401(b). Compliance with this requirement 
is not in dispute—Defendants concede that Rodd complied with the two-year 
requirement. (ECF No. 41 at 18.)

11
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III. Motion to Appoint Counsel

A Xn9 litigant is not statutorily or constitutionally entitled to counsel in a civil

2a"Qpi Cf1 "' aepp/E 146 F.3d 538,546 (8th Cir. 1998). To determine whether to appointcase.

counsel, a court considers "the complexity of the case, the ability of the indigent litigant

to investigate the facts, the existence of conflicting testimony, and the ability of the

indigent to present his claim." ('' Weighing these factors, the Court concludes that

appointment of counsel is not merited here. Rodd's claims are not overly complex, and,

as demonstrated by his filings, he is able to investigate facts and present his claims. (ECF

Nos. 1, 3, 13.) While his filings may not be perfectly clear regarding the nature of his

claims, he has presented them with enough clarity that the Court can make out his claims.

These factors weigh against appointing counsel, so Rodd's motion to appoint counsel is

denied.

CONCLUSION

Based on the foregoing and on all the files, records, and proceedings herein, IT IS

HEREBY ORDERED THAT:

Defendants' Motion to Dismiss or, in the Alternative, for Summary1.

Judgment (ECF No. 39) is GRANTED;

Plaintiff Jeffrey Charles Rodd's Motion for Appointment of Counsel2.

pursuant to 28 U.S.C. Section 1915(d) and (2) (ECF No. 49) is DENIED; and

3. Plaintiff's Complaint (ECF No. 1) is DISMISSED WITH PREJUDICE.

12
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LET JUDGMENT BE ENTERED ACCORDINGLY.

BY THE COURT:Dated: January 27, 2021

s/Nancv E. Brasel________
Nancy E. Brasel
United States District Judge

13
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UNITED STATES DISTRICT COURT
District of Minnesota

Jeffrey Charles Rodd JUDGMENT IN A CIVIL CASE

Plaintiff,

Case Number: 19-cv-2115 NEB/ECWv.

Warden Leann LaRiva, Asst. Warden M. Smith, 
P.A. Norman Booth, Chief Doctor Sheila 
Hadaway, Dr. Nancy Jordan, Dr. Mark Kidman, 
N.P. Tonya Birks

Defendants.

□ Jury Verdict. This action came before the Court for a trial by jury. The issues have been tried 
and the jury has rendered its verdict.

ESI Decision by Court. This action came to trial or hearing before the Court. The issues have 
been tried or heard and a decision has been rendered.

IT IS ORDERED AND ADJUDGED THAT:

1. Defendants' Motion to Dismiss or, in the Alternative, for Summary

Judgment (ECF No. 39) is GRANTED;

2. Plaintiff Jeffrey Charles Rodd's Motion for Appointment of Counsel

pursuant to 28 U.S.C. Section 1915(d) and (2) (ECF No. 49) is DENIED; and

3. Plaintiff's Complaint (ECF No. 1) is DISMISSED WITH PREJUDICE.

Date: 1/28/2021 KATE M. FOGARTY, CLERK
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UNITED STATES DISTRICT COURT 
District of Minnesota

Edward J. Devitt U.S. 
Courthouse and Federal 
Building
118 South Mill Street, 
Suite 212
Fergus Falls, MN 56537 
(218) 739-5758

Gerald W. Heaney 
300 South Fourth Street Federal Building and 
Suite 202
Minneapolis, MN 55415 and Customhouse

515 West First Street, 
Suite 417
Duluth, MN 55802 
(218) 529-3500

U.S. CourthouseWarren E. Burger 
Federal
Building and U.S. 
Courthouse
316 North Robert Street, 
Suite 100
St. Paul, MN 55101 
(651) 848-1100

U.S. Courthouse

(612) 664-5000

CIVIL NOTICE
The appeal filing fee is $505.00. If you are indigent, you can apply for leave to proceed in forma 
pauperis, ("IFP").

The purpose of this notice is to summarize the time limits for filing with the District Court Clerk's Office 
a Notice of Appeal to the Eighth Circuit Court of Appeals or the Federal Circuit Court of Appeals (when 
applicable) from a final decision of the District Court in a civil case.

This is a summary only. For specific information on the time limits for filing a Notice of 
Appeal, review the applicable federal civil and appellate procedure rules and statutes.

Rule 4(a) of the Federal Rules of Appellate Procedure (Fed. R. App. P.) requires that a Notice of Appeal 
be filed within:

Thirty days (60 days if the United States is a party) after the date of "entry of the 
judgment or order appealed from;" or

Thirty days (60 days if the United States is a party) after the date of entry of an order 
denying a timely motion for a new trial under Fed. R. Civ. P. 59; or

Thirty days (60 days if the United States is a party) after the date of entry of an order 
granting or denying a timely motion for judgment under Fed. R. Civ. P. 50(b), to amend 
or make additional findings of fact under Fed. R. Civ. P. 52(b), and/or to alter or amend 
the judgment under Fed. R. Civ. P. 59; or

Fourteen days after the date on which a previously timely Notice of Appeal was filed.

1.

2.

3.

4.

If a Notice of Appeal is not timely filed, a party in a civil case can move the District Court pursuant to 
Fed. R. App. P. 4(a)(5) to extend the time for filing a Notice of Appeal. This motion must be filed no 
later than 30 days after the period for filing a Notice of Appeal expires. If the motion is filed after the 
period for filing a Notice of Appeal expires, the party bringing the motion must give the opposing parties 
notice of it. The District Court may grant the motion, but only if excusable neglect or good cause is 
shown for failing to file a timely Notice of Appeal.
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U.S. District Court, District of Minnesota

Information Sheet #7

Prisoner Appeals

The Court has four different guides concerning prisoner litigation, one for each of the 
following: civil rights (Section 1983/Bivens); Section 2254 habeas petition for persons in 
state custody; Section 2255 motion to vacate, set aside or correct sentence for persons in 
federal custody; and Section 2241 habeas petition for persons in federal custody and 
state pre-trial detainees. For more information on your specific type of case, please 
consult the applicable guide. You may obtain a copy of the guides by contacting the 
Clerk's Office using the contact information provided at the end of this document.

When can I file an appeal in a prisoner case?

Generally, you may file an appeal after you have obtained the final judgment in your 
case. Federal Rule of Appellate Procedure 4(al governs when a notice of appeal in a 
civil case must be filed. Notices of appeal must be filed with the district court within 30 
days of when the judgment or order appealed from is entered. See Rule 4(a’)(T)(AT 
Rules of Appellate Procedure. When the United States or its officer or agency is a party, 
such as in a 2255 motion, the notice of appeal may be filed within 60 days after the 
judgment or order appealed from is entered. See Rule 4(a)(1)(B), Rules of Appellate 
Procedure.

There is an exception to this rule, however, if your case concerns a habeas corpus 
petition under 28 U.S.C. §§ 2254 or 2255. To file an appeal in a habeas corpus action, 
you must first receive: (1) a final order that is adverse to you; and (2) a certificate of 
appealability from the district judge in the final order of your case. See Rule 11, Rules 
Governing § 2254 Cases and Rule 11, Rules Governing § 2255 Proceedings. If the 
district court denies the certificate, you must seek a certificate of appealability from the 
Court of Appeals under Federal Rule of Appellate Procedure 22 when filing your 
appeal.

What do I need to do to file an appeal?

1. File a Notice of Appeal with the district court; and
2. Pay the $505.00 filing fee OR request to waive the filing fee by submitting a 

completed "Prisoner Affidavit Accompanying Motion for Permission To 
Appeal" In Forma Pauperis."

§§ 2241 and 2254 Cases: If you were granted IFP status by the district court in 
your habeas case, you do not need to submit another IFP application with your 
notice of appeal.
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§ 2255 Cases: If you were represented by appointed counsel at the end of your 
criminal case, you do not need to submit an IFP application on appeal because 
the filing fee for your appeal will automatically be waived, unless the judge 
specifically rules otherwise.

Prisoner Civil Rights Cases: You must submit another IFP application with your 
notice of appeal because the Court must determine the initial partial filing fee 
and subsequent installment payments required under the Prison Litigation 

. Reform Act. See 28 U.S.C. § 1915(b).

You may contact the Clerk's Office to obtain a Notice of Appeal form. For information 
on filing a notice of appeal, review Rules 3 and 4 of the Federal Rules of Appellate 
Procedure.

If the district court denies your IFP application on appeal, you may appeal this 
determination to the Eighth Circuit Court of Appeals by filing a Motion and Affidavit 
for Permission to Appeal in Forma Pauperis. You may obtain a copy of this form by 
contacting the Clerk of Court for the Eighth Circuit Court of Appeals at the following 
address and phone number:

Eighth Circuit Court of Appeals Clerk's Office 
Thomas F. Eagleton Courthouse 

Room 24.329 
111 South 10th Street 
St. Louis, MO 63102

Phone: (314) 244-2400

How do I contact the District Court Clerk's Office?

United States District Court, District of Minnesota Clerk's Office
U.S. Courthouse

300 South Fourth Street, Suite 202 
Minneapolis, MN 55415

Phone: (612) 664-5000


