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Enited States Court of Appeals
for the FFilth Civouit wmemoms

Fifth Cirouit

FILED |

August 13, 20211

Lyle W. i

Summary Calendar yie C'e‘g:(ayce !

MICHEL THOMAS,
Plaintiff—Appellant, |

Versus ;

STAFFLINK, INC., doing business as, LINK STAFFING SERVICES;

BiLL Pi1TTs; KAREN PrrTs; MARIO TAMEZ; MATT TR mn:z
CHRISTINE O’BRIEN; LINK STAFFING MANAGEMENT L.L. C

Defendants — Appellees.

Appeal from the United States District Court
for the Southern District of Texas
USDC No. 4:17-CV-3902

Before SOUTHWICK OLDHAM and Wn,sou Czrcuthudges
PER CURIAM:*

" Pursuant to 5TH CIRCUIT RULE 47.5, the court has determined that this |
opinion should not be published and is not precedent except under the limited .
circumstances set forth in 5TH CIRCUIT RULE 47.5.4. ‘



No. 21-20066

Michel Thomas, acting pre se, filed an employment discrimination
lawsuit against the Defendants. The district court dismissed some of his
claims and granted summary judgment on others. We AFFIRM.

We first examine our jurisdiction. On August 4, 2020, the district
court entered final judgment against Thomas. On August 31, 2020, Thomas
filed 2 “motion to dismiss” under Federal Rules of Civil Procedure 60(b)(3),

60(b)(4), and 60(b)(6), arguing that the final judgment was void because it
was inconsistent with due process.

On November 9, 2020, the district court denied the motion to dismiss
and re-entered final judgment. On December 4, 2020, Thomas filed another
“motion to dismiss” under Rules 60(b)(3), 60(b)(4), and 60(b)(6). Like his
first motion, the second post-judgment motion argued that the final judgment
was void because it was inconsistent with due process. The district couit
denied Thomas’s second post-judgment motion on January 4, 2021. Thomas
filed his notice of appeal on February 2, 2021.

Generally, a party must file a notice of appeal “within 30 days after
entry of the judgment or order appealed from.” FED. R. APP. P,
4(a)(1)(A). Certain timely filed post-judgment motions, including a motion
under Rule 60(b), interrupt the time for filing the notice of appeal. See FED.
R. Arp. P. 4(2)(4)(A). An appellant generally can take advantage of this
interruption only once. We have explained that successive post-judgment
motions are “condemned by well-established authority in this and other
circuits.” Charles L.M. v. N.E. Indep. Sch. Dist., 884 F.2d 869, 870 (5th Cir.
1989). As a result, “where an appellant files a second motion to reconsider
‘based upon substantially the same grounds as urged in the earlier motion,’
the filing of the second motion does not interrupt the running of the time for

appeal.” I (quoting Ellis . Richardson, 471 F.2d 720, 721 (5th Cir. 1973)).
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Here, Thomas’s first Rule 60(b) motion was timely filed and
interrupted the deadline for filing a notice of appeal. See FED. R. ApP. P.
4(a)(4)(A). Thomas’s second Rule 60(b) motion was based on substantially
similar grounds and therefore did not interrupt the time for filing a notice of
appeal. The 30-day time for appeal ran from the district court’s denial of his
first Rule 60(b) motion. Since Thomas did not file his notice of appeal within
30 days of that denial, we have no jurisdiction to review the final judgment
entered in this case.

Because Thomas’s notice of appeal was filed within 30 days of the
court’s denial of his second Rule 60(b) motion, we may review the court’s
decision on that motion. We review the denial of a Rule 60(b) motion for
abuse of discretion, Wilson . Johns-Manville Sales Corp., 873 F.2d 869, 871
(5th Cir, 1989).

After a review of the record and briefs, we conclude that the district
court did not abuse its discretion by denying Thomas’s second Rule 60(b)
motion. Thomas’s motion principally makes arguments that he made or
could have made earlier in the proceedings. He argues that the district court
colluded with the defendants but provides no evidence in support of his
claim. He otherwise offers no “extraordinary circumstances” to justify '
relief. See Batis v. Tow-Motor Forklift Co., 66 F.3d 743, 748 (5th Cir. 1995). [

AFFIRMED.




The judgment entered provides that appellant pay to appellees ghe
Ccosts on appeal. A bill of cost form is available on the courg’s

webgsite www.cab. uscourte. gov,

LYLE W. CAYCE, Clerk
jéyé%%;zéﬁg,/fwﬁ.
By:

Whitney M. Jett, Deputy Clerk

Enclosure (s)

Ms. EliZabeth L. Bolt
Mr. Allan Huddleston Neighbors
Mr. Michel Thomas

Sincerely,
|
|
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United States District Court
Southem Pistrict of Texas

ENTERED
IN THE UNITED STATES DISTRICT COURT Novemer 09, 2020
FOR THE SOUTHERN DISTRICT OF TEXAS David J. Bradiey, Clerk
HOUSTON DIVISION
MICHEL THOMAS, §
§
Plaintiff, §
§
Vs. § CIVIL ACTION NO. H-17-390:
§
LINK STAFFING, et al., §
§
Defendant. §

FINAL JUDGMENT

For the reasons stated in this court’s Memorandum and Opinion entered this date, thigcivil

action is dismissed with prejudice.
This is a final judgment.

SIGNED on November 9, 2020, at Houston, Texas.

N P

Lee H. Rosenthal |
Chief United States District Ji;dge

21120066.852




APPENDIX C




i

Case 4:.17-cv-03902 Document 96 Filed on 01/04/21 in TXSD Page 1 of

United Stdtes District Court
Southajry District of Texas
El i ERED
IN THE UNITED STATES DISTRICT COURT Janygry 04, 2021
FOR THE SOUTHERN DISTRICT OF TEXAS Nathaf Ochenar, Clork
HOUSTON DIVISION
MICHEL THOMAS, §
§
Plaintiff, §
§
V8. g CIVIL ACTION NO. H-17-39002
* LINK STAFFING, et al., §
§
Defendants. §
ORDER

The plaintiff, Michel Thomas, representing himself, has filed what he terms a motion to
dismiss, citing Federal Rule of Civil Procedure 60(b)(3), (4), and (6). Rule 60(b) prrov;as for
relief from a judgment or order, which is the relief Thomas seeks. He asks the court to vaddie the

prior rulings denying his claims and entering judgment against him,

-4

Thomas has not met the standards of, or made the showings required by, Rule 60(l). The
rule provides that a court may relieve a party from a final judgment or order for the following

reasons: (1) mistake, inadvertence, surprise, or excusable neglect; (2) newly discovered evidence

that, with reasonable diligence, could not have been discovered earlier; (3) AEud,
misrepresentation, or misconduct by an opposing party; (4) the judgment is void; (5) the juggment
has been satisfied, released, or discharged, or it is based on an earlier judgment that hag been

reversed or vacated, or applying the judgment prospectively is no longer equitable; or (6) anyy other

reason that justifies relief. Thomas cites sections (3), (4), and (6). There is no basis to fing

in this record, or any ground to find the judgment void. The “catch all” clause of Rule 60(

justice in exceptional circumstances.” Steverson v. GlobalSantaFe Corp., 508 F.3d 300, t

214200606.859




Case 4.17-cv-03902 Document 96 Filed on 01/04/21 in TXSD Page 2 of 2

Cir. 2007) (quoting Stipelcovich v. Sand Dollar Marine, Inc., 805 F.2d 599, 60405 (5th Cir.

1986)). Motions under this subsection “will be granted only if extraordinary circumstanceb are
present.” Hess v. Cockrell, 281 F.3d 212, 216 (5th Cir. 2002). In Seven Elves, Inc. v. Es i,
635 F.2d 396 (5th Cir. 1981), the Fifth Circuit set out the following factors to consider; (]} that
final judgments should not lightly be disturbed; (2) that a Rule 60(b) motion should not be used as
a substitute for appeal; (3) that the rule should be liberally construed in order to achieve substantial

£

|
|
[ Justice; (4) whether the motion was made within a reasonable time; (5) whether, if the a3 was
: not decided on its merits due to a default or dismissal, the interest in deciding the case on its Merits
! outweighs the interest in the finality of the judgment and there is merit in the claim or defen ker (6)
i whether, if the judgment was rendered on the merits, the movant had a fair opportunity to present
’ his claims; (7) whether there are intervening equities that would make it inequitable to grantiselief:
and (8) any other factors relevant to the justice of the judgment under attack. Id. at 402.
Thomas at best simply reurges some of the same grounds that he previously presentdd. He
had a fair opportunity to present his claims, which were denied on their merits, and he had the
opportunity to appeal the judgment to the Fifth Circuit. There are no extraordinary circumsignces
that demonstrate a reason to disturb the rulings and judgment. Thomas’s motion to digmiss,
(Docket Entry No. 93), is denied.
SIGNED on January 4, 2021, at Houston, Texas.

LT, Bl

i
Lee H. Rosenthal |
Chief United States District Jugpe |

21-?0066.860
T



v
-
TN
1
-
. !

: ' . L TIRE -
. . B 1 ' R .
-
'7 l
oY N
. . 3 " v r ! M b
k 4 “)T. - " k L s N
- e L = L " o s
! . - L SR .[ * ") " - -
4 . Dooe o
e P ¥ t L r
- I -
l" .
< ’ PR I R,
T F .
. - .
o, .
- 4
° " s ) .
i L 2y . -
" R Y - w . -
P N Poa, ] .
‘ e : : '
. o .. . K v F
Aot LITAP PR ) U T v
.- : . - : . R :
.- TU . 2 B R S L 1+ o =
'y : ‘ - . TP Y ¢ - .
A L at P T A 1 =00 e A . s fv ' '
A .
» “"l ' ."“1, ;“ 4 e " . - v 1!' . " . -~ .
t x N . N I .~ v . - P
S lte o A e atomTTy e DT S, 1 EA
+ 4 . r T b - . 1. 3+ -
oA ;AL’ 1 Ay o - v } co o T ) -
Tl . LA Y LT L | Mo . T £ - O PR AT | It
.- . IS . e - S . v
;‘W._.. 2l ’ ‘.;'1 N . - f ! ‘l ‘..‘ d~‘,'.4‘,v [] LN ko a AL{
- . . s Vay - . A Y . « . - [ 4 -
« ).""“ Ll . JN L A L b . R &)
' SR S L e e wd' v o . *s - i
.‘ F' A} "::“ - "l‘“ll4 F - J-.
- ~ -
Lo R T




E LYo £ opsd Q2XT ni 0S\COUL no belil £€ tnoamuood SO0EC-vo-VId 9280

1o ontelQ aedsie besinl
2gxoT o rhiei] msiuog

EERLLE]

0S0S 80 yegmevold THUOCD TOIATRIA 2ATATZ GATHVIU THT X

Held nalbar& L bival 2AXAT 10 TOIAT210 MAAHTUO2 AHT 107
: | MOI21Vid IOT2UOH

-

CSAMOHT JAHOIM

JRiaislq

8 WS WWEL ) A T~

R0RE-CI-H .0/ UIGITDA JIVID 2v

Jn e OUMITIATZ VI

OO2 £O0 O 032 o0 o0 10D 0O 6O

Jnsbagiad

A VIOITAMGM M COIA (via MUGVASIOMAM DVITIOUA SIHAA0
JTADAY OT VIOITOM G/ A 2VIOITOILHO 2" TTVIAJIY THT DANYVIEd

A S{iii%i’ido a3bol Yo noidsbusarmosss bus mubnsromeM adf bowsivst asd Huoo 2idT

¢.0.2.17 8 .80 .9 viD A bo7 .moitoniorrstsb ovon s 8 sbsmt bas 0808 8 viul no bonyiz wsvi8
ady e?'gnibssiq ads no boesd .(€8C1 11D i) QISI 5S. P38 o2l v 2912 heuntetid ((O)([)(d)dEDd
eidt {s nodsbnsmmooas] bne mubnstormsM 9dt 21qobs nwoo odi wal sldaoilqgs 9t bas bioost
?.ﬂ()iz}OSb e asyrél sgbul 1sd) esbulcnos bas ebait nwoo zidT  19b10 bas mwbasiomaM 2 hwos
ottt oif sonsbivs Laitnstedue vd bortoqque gi tnsmgbui ismmue 10} robom 2°gainter? Anil euitusig
18l éi.bnﬁ nwod ofl) Shiest e 2 2bisbasta Isys! s beilqgs ieqoiq ns (38 sghul 1ars brs broost
noiwimommo:m bas irogat 2*nevid sgbul of 2aoiasido bne sisosv of gonoi & esmodT [afaiM

i :
13)!00;0) Jasmgbut ismumue 10t nottom &' guMim2 fuid (@8 €8 .20M v roNs0d) .22sifham o1s

: . . .

e'rodT .bataob 2t (€8 .oM yutad 135lood) ,9828v of noitom e'zstrol T .batasg 2i (CV .ol viiad
olupove s (@8 .04 vund 19200 soitsbaamemosst bas noget 2 sl 93bul o} enonasido
bz ylalssge 2i Jasmgbyi laniy

28297 Jgo7zu0H 18 0S0T @ 1sdmovol! mo ATUDIR

D) W

. lartirsaost H sl
s3byl 2okpi(l 29isi bsrinU teirdD

138.38005- S




APPENDIX E




Case 4:17-cv-03902 Document 82 Filed on 08/03/20 in TXSD Page 1 ofl|
United States District Court

Southern| District of Texas
ENTERED
IN THE UNITED STATES DISTRICT COURT Augut 04, 2020
FOR THE SOUTHERN DISTRICT OF TEXAS David Ji Bradiey, Clerk
HOUSTON DIVISION
MICHEL THOMAS, §
§
§
Plaintiff, §
§ 1
Vs. § CIVIL ACTION NO. H-17-3902
§
LINK STAFFING SERVICES, et al., §
§
Defendants. §

FINAL JUDGMENT
The defendants’ motion for summary judgment, (Docket Entry No. 77), is grantedj The

court dismisses the case with prejudice.
SIGNED on August 3, 2020, at Houston, Texas.

Lo, T

Lee H. Rosenthal
Chief United States District Judge

24-20066.826
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IN THE UNITED STATES DISTRICT COURT

d. Bradley, Clerk

FOR THE SOUTHERN DISTRICT OF TEXAS David
HOUSTON DIVISION

MICHEL THOMAS, §
§
§
. Plaintiff, §
§

VS. § CIVIL ACTION NO. H-17-3902
‘ §
LINK STAFFING SERVICES, et al,, §
§
Defendants. §

ORDER ADOPTING THE MEMORANDUM AND RECOMMENDATION

Based on a de novo review of the memorandum and recommendation issued on July 8,

2020, by United States Magistrate Judge Christina A. Bryan, (Docket Entry No. 80), thig court

adopts it as this court’s own memorandum and opinion. The plaintiff, Michel Thomas, g

object to the memorandum and recommendation.

The defendants’ motion for summary judgment, (Docket Entry No. 77), is granted.

court holds that Thomas did not present a prima facie case of race discrimination or reta
under Title VII or 42 U.S.C. § 1981; Thomas cannot bring a “pattern and practi
discrimination claim in an individual, non-class-action suit; and he has not raised a factual ¢
material to determining pretext.

The court dismisses the case with prejudice and will enter final judgment by separate

SIGNED on August 3, 2020, at Houston, Texas.

id not

The
liation
ce” of

ispute

order.

N>

Lee H. Rosenthal
Chief United States District .

21

hudge

20066.825
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United Stal ‘ District Gourt
Southern Bistrict of Texas
ENTERED
UNITED STATES DISTRICT COURT July P8, 2020
SOUTHERN DISTRICT OF TEXAS David J. Bradey, Clerk
HOUSTON DIVISION |
MICHEL THOMAS, §
Plaintiff, §
§
v, § CiviL. AcTioN No. 4:17-CV-390]
§
STAPFLINK, INC. D/B/A LINK STAFFING §
SERVICES, ET AL., 8§
Defendants. §
MEMO D RECOMMIE N

Defendants Link Staffing Services and Christie O’Brien filed a Motion for Sumjnary
Judgment seeking dismissal of Plaintiff Michel Thomas’s Title VII and 42 U.S.C. § 1981irace

discrimination and retaliation claims against them.! Dkt.77. Thomas filed a response.? DKJ. 78.

Having considered the parties’ submissions and the law, the Court recommends that the lﬁ)ﬁon
for Summary Judgment be granted and all claims against Link Staffing and O’Brien be dismjissed
with prejudice.

I. Backoroun

Thomas was an employee of Link Staffing, a temporary staffing agency, and was ass

to work at the Brookshire, Texas, location of & company called Grundfos in December |

Grundfos terminated Thomas’s assignment on October 18, 2016, and Thomas never wo
temporary assignment through Link Staffing again. In December 2017, Thomas filed this I
aginst Link Staffing, O'Brien, and other individual employees alleging that while emplo
Link Staffing and assigned at Grundfos he suffered scxual and religious harassment, was

! The District Court referred this case to this Magistrate Judge for Report and Recommendation. Dkt. 20.
2 Defendants’ Motion was filed on May 29, 2020 and Thomas's response was due 21 days later, on June 19, :,
Loc. R. 8.D. Tex. 7.3, 7.4. Thomas signed the Response 0n June 22, 2020 and it was docketed June 24, 2050

Court has nonetheless considered the late-filed response.

2120066.812
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Case 4:17-cv-03902 Document 80 Filed on 07/06/20 in TXSD Page 2 of 13 ||

over for permanent positions based on his race and age, and was retaliated against for compla ‘ i
about discrimination in the workplace. For purposes of the instant Motion for Summary Jud 1;:‘ ent
only, Link Staffing does not contest Thomas’s contention that Link Staffing is liable for co -
that occurred at Grundfos on the basis of joint employer liability. Dkt. 77 at 7 n.1.

The Court previously dismissed some of Thomas’s claims against Link Staffing on gropmds
his allegations did not state plausible claims for violation of Chapter 21 of the Texas Labor G lode,
age discrimination and retaliation in violation of the ADEA, religious diserimination{ and
retaliation in violation of Title VII and 42 U.S.C. § 1981, and hostile work enviropment
discrimination and retaliation in viclation of Title VII and 42 U.S.C. § 1981. See Dkis. 3§, 43.
The Court dismissed Thomas’s § 1981 race discrimination claim against O’Brien for failgre to
state a claim, but declined to grant her Rule 12(b)(6) motion to dismiss his § 1981 retaliation Llaim

against her, See Dkts. 36, 43, The Court dismissed without prejudice all claims against jother

individual named defendants for lack of service. See Dkts. 54, 57. Asa result, the only ¢

remaining in this case ate Title VII and Section 1981 race discrimination and retaliation g

against Link Staffing and a Section 1981 retaliation claim against Christie O’Btien,

In February 2018, Thomas filed a related lawsuit against Grundfos employee}

iy

/.I

affiliates. The District Court issued a Final Judgment dismissing with prejudice all of Thamas’s

claims in the Grundfos case on June 17, 2020. Thomas v. Grundfos et al., Civil Action Noj
ov-0557, 2020 WL 3318287 (S.D. Tex. May 27, 2020), report and recommendation adopted,
WL 3288128 (S.D. Tex. June 17, 2020). |
I Legel Standards

A. Summary Judgment Standards

Summary judgment is appropriate if no genuine issues of material fact exist, :ﬁld the

21:20066.813




about a material fact is “genuine” if the evidence could lead a reasonable jury to find forjthe

nonmoving party. Hyatt v. Thomas, 843 F.3d 172, 177 (5" Cir, 2016). “An issue is material if its
resolution could affect the outcome of the action.” Terreborne Parish Sch. Bd. v. Columbia Qrulf
Transmisston Co., 290 F.3d 303, 310 (3% Cir, 2002). The court construes the evidence in the ght

most favorable to the nonmoving party and draws all reasonable inferences in that pagty’s
favor. R.L. Inv. Prop., LLC v. Hamm, 715 F.3d 145, 149 (5™ Cir. 2013),

B. McDonnell Douglas Burden-Shifting
Thomas’s claims for discrimination and retaliation under Title VII and 42 U.S.C. § 1981
are subject to the familiar McDonnell Douglas burden-shifiing framework. Davis v. Dall, Jrea

Rapid Transit, 383 F.3d 309, 316-17 (5" Cir. 2004); see also Lauderdale v. Texas Degft of

Criminal Justice, Institutional Div., 512 F.3d 157, 166 (5™ Cir. 2007) (“the inquiry into inten

discrimination is essentially the same for individual actions brought under sections 1981 and 19
and Title VIL™). Pursuant to the McDonnell Douglas framework, a plaintiff relyin
circumstantial evidence of discrimination or retaliation must first demonstrate a prima facie
Davis, 383 F.3d at 317 (citing Patel v. Midland Mem’l Hosp. & Med. Ctr., 298 F.3d 333,34 |
Cir. 2002)). If a plaintff meets this prima facie burden, a presumption of discrinﬁnati'
retaliation arises, shifting the burden of production to the employer o articulate & legitip

reason for its employment action. 1d;; Hevnandez v. Metro. Transit Ayth. of

Harris Cty., 673 F. App'x 414, 417 (5% Cir. 2016). If the employer states & legitimate reasgin for

nondiscriminatory
’ its action, the inference of discrimination disappears, and the burden shifts back to the plaixﬁff to

3

21 &0066.814




Case 4:17-¢v-03902 Document 80 Filed on 07/08/20 in TXSD Page 4 of 13

present evidence that the employer’s proffered reason is merely pretextual. Id. “In contrast to fhe
minimal burden that a plaintiff bears when establishing his prima facie case, a plaintiff mpst

produce ‘substantial evidence of pretext.”” Id. at 419 (quoting Auguster v. Vermilion Par. Sgh.

discrimination. Outley v. Luke & Assoc., Inc., 840 F.3d 212, 216 (5" Cir. 2016).
I, Analysis

Link Stoffing moves for summary judgment on Thomas’s Title VII and Section 1921 rhce

Bd., 249 F.3d 400, 402~03 (5% Cir. 2001)). The plaintiff always bears the ultimate burden to prdve

(2) Thomas cannot meet his prima facie burden to show an actionable adverse employment

discrimination claims on grounds that (1) certain Title VII claims are unexbausted and time—bjd;
on

based on Grundfos’s failure to hire him in a permanent position; (3) Thomas has no evidenc; of

claim as a matter of law. Dkt. 77 at 11-19. Link Staffing moves for summary judgmentj on

Thomas’s Title VII and Section 1981 retaliation claims on grounds that (1) certain acts of alleg

Thomas has no evidence to show that Grundfos’s decision was due to his protected activity of

complaining about discrimination; and (3) Link Staffing has stated a legitimate reason for

show that Link Staffipg’s

tace discrimination by Link or Grundfos; and (4) Thomas cannot assert a “pattern and practipe”
! .

| terminating Thomas’s employment and Thomas has no evidence to

|

decision was due to his protected activity of complaining about discrimination . Dkt. 77 at 19
O’Brien moves for summary judgment on Thomas’s

her verbal discipline and Employee Counseling Report do not satisfy the advetse employﬂ pent

| action component of a prima facie case of retaliation. Dkt. 77 at 23-24.

As a threshold matter, the Court addresses Thomas’s argument that Defendants’ M Tﬁon

4

21440086 815




Case 4:17-cv-03902 Document 80 Filed on 07/08/20 in TXSD Page 5 of 13

for Summary Judgment constitutes an inappropriate attempt to relitigate issues decided by

Court on Defendants’ Rule 12(b)(6) Motions to Dismiss. See Dkt. 78. Thomas is mistaken in I

demonstrate a prima facie case of race-based discrimination or retaliation. The Court has made o
prior rulings on the merits of Thomas’s claims against Link Staffing or O’Brien and nothiﬂxg
precludes their Motion for Summary Judgment. |

A. Summary judgment should be granted on Thomas’s Title VII and Section 1981 rage
discrimination claims.

1. Thomas has failed to present a prima facie case of race discrimination based o
Grundfos’s failure to hire him.

To establish a prima facie case of race discrimination Thomas must show: (1) he wak a
member of a protected class; (2) he was qualified for the position he sought; (3) he sufferedfan
adverse employment action, i.e., his application for the position was rejected; and (4) his emploﬁ'er

hired someone outside of his protected class or treated him less favorably than other similérly

situated employees outside his protected group. Hassen v. Ruston Louisiana Hosp. Co., L.LyC.

932 F.3d 353, 356 (5™ Cir. 2019); Haynes v. Pennzoil Co., 207 F.3d 296, 300 (5* Cir. 2000). |/
adverse employment action in the discrimination context refers to “ultimate employment decis
such as hiring, granting leave, discharging, promoting, and compensating.” Felton v. Polles,-i
F.3d 470, 486 (5 Cir. 2002), overruled on other grounds by Burlington Northern & Santa F¢

Co. v, White, 548 U.S. 53 (2006).

21-2




discrimination because Grundfos gave permanent positions to “European-Americans” Ri k

Stephens and Todd Kirchkoff, and to “Mexican-Americans” Bernie Flores and Alex Siva, instes

« 3 .
of him3 Dkt. 60 at 2. Link Staffing argues that (1) Thomas’s Title VII claims are unexhaustg

and time-barred; (2) Thomas cannot demonstrate a prima facie case of race discrimination basgd
on Grundfos’s failure to hire him as a permanent employee; and (3) Thomas cannot show Li k
Staffing or Grundfos diseriminated ageinst him based on his race. Link Staffing’s second grouhd

for dismissal is dispositive and the Court does not address the other two.

Thomas hss failed to establish a prima facie case of race discrimination resulting frgm
L

Grundfos’s failure to hire him because the uncontroverted summary judgment evidence establis
that Thomas never applied for a permanent position at Grundfos. Dkt. 77-11 at 3 (D.Ex. [K)

(establishing that Thomas was informed in writing that his Grundfos assignment was “NOT a

working interview,” and that he was invited to apply for consideration of jobs posted on

internet), Thomas confirmed in his deposition that he never applied for a position with
Dkt 77-5 at 9; Dkt. 77-4 at 38 (Thomas Depo. D.Ex. D). Thomas’s failure to apply forape
position at Grundfos precludes his race discrimination claim. See McFall v. Gonzalez, 143
App’x 604, 607 (5® Cir. 2005) (“plaintiff must prove that . . . he applied for and was qualifie
the position he sought”); Grice v. FMS Techs, Inc., 216 F. App’x 401,406 (5% Cir. 2007) (ﬁn i

plaintiff's failure to apply fatal to his prima facie case); Shackelford v. Deloitte & Touche, f

3 Thomas's Amended Complaint does not allege Hiability for race discrimination against Link based on G
failure to train him. See Dkt. 60. Any such claims would be subject to dismissal for the reasons set forth in T
v. Grundfos, et al, Civil Action No. 4:18-ev-0557, 2020 WL 3318287, at *3 (S.D. Tex. May 27, 2020), rep ;& ;

recommendation adopted, 2020 WL 3288128 (S.D. Tex. June 17, 2020) (noting Gn.mdfos did not have a se L'sf'
training program in place and wthe denial of training does not constitute an ‘uitimate’ employment deciipn OF
tion” (citing Pollak v. Lew, Civil Action No. H-11-2550, 2013 WL 11948

actionable adverse employment a¢
(S.D. Tex. Mar. 22, 2013) and Brooks v. Firestone Polymers, LLC, 70 F. Supp. 3d 816, 836 (E.D. Tex. 2014))
6

214400686.817




Case 41»:17-cv~03902 Document 80 Filed on 07/08/20 in TXSD Page 7 of 13 |
i

190 F.3d 398, 406 (5™ Cir. 1999) (dismissing claim based on failure to apply for position); Fro '1

i

I

positions). Because Thomas did not apply for a position, Grundfos could not have taken

adverse employment action of rejecting him. See Colbert v. Infinity Broad. Corp., 423 F. Supp.

2d 575, 583 (N.D. Tex. 2005) (“There can be no rejection unless one first applies for a position.}).

employment. Dt 77-18 7 (Marshall Aff. DEx. R); Dkt. 77-4 at 46-47 (Thomas Depo. D. .
D). An employer does not discriminate by failing to hire a plaintiff if it has no job opening. Ada ;
v. Groesbeck Indep. Sch. Dist., 475 F.3d 688, 691 (5 Cir. 2007). In addition, Thomas has faife
to present evidence demonstrating that he was qualified for a position he sought, as is required to

establish a prima facie case based on a failure to hive. Davisv. Chevron U.S.A., Inc., 14 F.3d 1082,

1087 (5% Cir. 1994) (plaintiff who was not qualified for position at time she applied was vnablg 0

make out a prima facie case of discrimination)? For these reasons, Thomas cannot satisfyfhis

prima facie burden o show an adverse employment action based on Grundfo

for a permanent position.

4 atisfy his prima facie burden, he cannot meet his summary judgment burden to show protget.
B O o demonstrating he was »plearly better qualified (as op

Plainﬁffinafaﬂuretopromotecasemayshowpretextby ‘ 4 : oA
o merely better or as qualified) than the chosen employee,” ot “by showing that the caployer § P“;E?g‘fg,
is false or unworthty of credence.” Roberson-King v. Louisiana Workforee Comm 1, 904 F.3d n, o -
Employers are free 0 weigh the qualifications of candi Juc!gment in magmgﬁ;: oices, ¢
as their choices are not motivated by race. Id at 382. Thomas admittedly has no evidence regardm%x eD o
of the individuals cutside of his protected class allegedly hired by Grundfos. Dkt. 77-4 a1 44-45 (D.Ex. D at 226,
Dkt. 77-5 gt 16-17 (DEx. E 2 182-185; 202-203):

¢’s failure to hire fim

long
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2. As a matter of law, Thomas cannot recover based on Grundfos’s alleged
“pattern and practice” of discrimination.

Thomas also elleges Link Staffing is lisble for discrimination based on an alleged Grundfs
practice of requiring “African-Americans” and “Mexican-Americans” to work twice as long .:? :
“Buropean-Americans” before being hired as permanent employees. Dkt. 60 at 2. To the e I
Thomas intends by this allegation to assert what is commonly known as a “paiten and practioe "
discrimination claim, it should be dismissed on sumnmary judgment,

First, Thomas did not assert this type of claim in his EEOC charge and therefore did fot
exhaust his administrative remedies regarding claims involving a pattern and practice fof
discrimination. Dkt. 77-17 (EROC charge, D.Ex. Q); Kelly v. Capitol One Auto Fin., Civil Actibn
No. 3:08-CV-0266-D, 2008 WL 2653202, at #3-4 (N.D. Tex. July 7, 2008) (declining to consider
pattern and practice claim that was not included in EEOC charge). Second, “pattern and practige”

claims may only be prosecuted in class action lawsuits. Williams v. Target Corp., Civil Actlon

No. H-12-2958, 2013 WL 1415619, at *1 (S.D. Tex. Apr. 1, 2013) (citing Celestine v. Petro 0
I
|

)

de Venezuella S4, 266 F.3d 343, 355-56 (5™ Cir. 2001)). Evidence relating to discrimina
against other employees is not relevant to an individual plaintiff’s claims of discrimina
Vezalik v. Potter, No. 3:05-CV-1875-K, 2008 WL 2139529, #5 (N.D. Tex. May 21, 20 1
Thomas’s claims of racial discrimination based on a “pattern and practice” should be dismissgd.

B. Summary judgment should be granted on Thomas’s Title VII and Section 1981
retaliation claims. :

To establish a prima facie case of retaliation, Thomas must show that: (1) he engag 9
protected activity; (2) he was subjected to an adverse employment action; and (3) a causa

exists between the protected activity and the adverse employment action. Davis, 383 F.3d a}319

!I

T

8
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Case A:17-cv-03902 DOCUMENL O 1 st wee -

(5“‘ Cir. 2004). Anadverse employment action in the retaliation context is one that is “W to}
could well dissuade a reasonable worker from making of supporting a charge © }

the point that [it]
S. 53, 57 (2006))-

n N. & Santa Fe Ry. Co. v. White, 548 U.

Thomas alleges that after he complained of xace discrimination, Link Staffing retaliate '

2016 written Employee Counseling Report,

discrimination.” Burlingto

ending hi
15

against him by issuing an Qctober 17,
60. Thomas alleges that O’ Brign

assignment at Grundfos, and terminating his employment. Dkt.
retaliated against him by verbally disciplining him and issuing the October 17, 2016 writtgn
Employee Counseling Report. Id
nrot meet his pﬁma facie case of retaliation against Link Staffing

i, Thomas €2
based on the Employee Counseling Report.

in the Link Staffing Employee Handbook, (Dk. 77-3), Thorpas

Contrary to the provisions
After Link Staffing

ectly with Grundfos management.

ed his complaints of discrimination dir
aints to Grundfos, Christie O’Brien, the Hufnan

rais
learned that Thomas had communicated his compl
Resources Manager for Link
September 1; September 30) and informe

to Link Staffing. Dkt 77-1% (Trimble Aff. DEX-

that after repeated counseling,

Staffing, counseled Thomas on three separate dates (Augusy 23;

4 him that he was required to report workplace congerns

A). The summary judgment
staffing’s policy and again comp ai

Thomas ignored Link
12 (DEx.L). O’ Brien thej

October 12,2016 Dkt. 77-

- directly to Grundfos management o0
Thomas & written “Employee Counseling Report” on October 17,2016. I1d.; Dkt. 77 -14 loyee
Counseling Report, D.Ex. N).
ounseling Report” does not constitute an actionable fadverse

The written “Employee C
(5® Cir. 2008) tholding

e.g., King V- Louisiana, 294 F. App'x 77, 83

employment action. See,
verbal reprimands are not actionablc 83 setaliation); Gallentine v. Hous. Auth., 919 F. gupp- 2d
gified as @ yerbaljwarning,

787, 807 (B.D. Tex. 2013) (“The write-up,
9

h4-20066.820




548 F. App’'x 127, 130 (5™ Cir. 2013) (verbal counseling and a written warning are not mate ‘f
adverse employment actions); DeHart v. Baker Hughes Oilfield Ops., Inc., 214 F. App’x 437
(5% Cir. 2007) (written disciplinary warning not actionable retaliation); Thibodeaux-Woog
Houston Cmty. Coll., 593 F, App’x 280, 286 (5™ Cir. 2014) (a written reprimand, without evi 1 P
of consequences, does not constitute an adverse employment action); Perez v. Brennan, 7‘ i

App'x 61, 64 (5 Cir. 2019) (warning letter was pot an adverse employment action); Molha v.

2006) (“Last Chance Agreement” not actionable as retaliation). Because he has failed to pt |
summary judgment evidence demonstrating an adverse employment action, Thomas’s retal
claim based on the written Employee Counseling Report should be dismissed.

2. Thomas cannot meet his susamary judgment burden to show that Grundfos]
stated reason for ending his assignment is pretext for retaliation. |

On October 17, 2016, Thomas approached the Grundfos Human Resources Director, Paddi
Riopelle, and Link Staffing representatives at the Brookshire Facility and alleged that Grundfos

employee Steve Marshall had been dismissed by his previous employer for sexual harassment.

Dkt. 77-1 96; Dkt. 77-6 12 (O’Brien Aff. D.Ex. F). Thomas’s accusations against Mairshall on
October 17, 2016 did not involve conduct that occured at Grundfos and Thomas offeregd no
support for them, Grundfos had never received any complaint of sexual harassment by Mayshall.
Therefore, “Grundfos found Thomas’s stateraents to be concerning and simply an attempt t harm

Mr. Marshall’s reputation.” Dkt. 77-18 § 11. Thomas does not deny that he made the accy sation

about Marshall. The uncontroverted summary judgment evidence demonstrates that

terminated Thomas’s temporary assignment the very next day due to his commens ents about

' 10

2 l 20066.821
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3

omsger

his complaints of racial discrimination. The termination of Thomas’s assignment at
occurred in close temporal proximity to his complaint about discrimination at the October 12, 1,01 6
meeting. However, even if temporal proximity were sufficient evidence of a causal link to state a
prima facie case of retaliation, standing alone, it fails to provide sufficient evidence of caju‘on

to survive summary judgment. See Roberson v. Alltel Info. Servs., 373 F.3d 647, 655 (5 Cir.

2004) (“the mere fact that some adverse action is taken gfter an employee engages in Jome
protected activity will not abways be enough fora primafacie case.” (emphasis in original)); SI:mg
v. Univ. Healthcare Sys, LLC., 482 F.3d 802, 807-08 (5* Cir. 2007) (temporal proxfmity
insufficient to show causal link on summary judgment where defendant has stated a legitimate,
non-discriminatory reason). Thomas’s retaliation claim based on the ending of his Grugdfos

assignment should be dismissed because (1) Link has offered a legitimate, non-discrimirptory

reason for Grundfos’s termination decision; (2) Thomas does not deny making the remarksjLink

because he engaged in the protected activity of complaining about racial discrimination.

$ Protected activity must be based on the plaintiff’s wregsonable belief that the employer was engaged in jiila
employment practices.” Twrner v. Baylor Richavdson Med. Ctr., 476 F.3d 337, 348 (5® Cir. 2007). T}
statement about Marshall’s past conduct at a different company, which he admitted he did not know was true, |
complaint based on the belief that his employer was engaged in an unlawfu! employment practice, and

dgires not
- constitute protected activity. I

21120088.822
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3. Thomas cannot meet his sumamary judgment burden to show that Limk Stnfﬁ

\g’s
stated reasen for terminating his employment is pretext for retaliation i
|

Thomas alleges that he was terminated by Link Staffing after complaining about face
discrimination. See Dkt. 60. On October 18, 2016, Link Staffing notified Thomas that aithd
his assignment at Grundfos had ended, he remained employed by Link Staffing and was eliggible

for assignments. Dkt. 77-1 7. Thomas’s Field Staff Agreement required Thomas to provide

Link Staffing with his availability for work. Jd; Dkt. 77-3 at 7 (FSA, D.Ex. C). Yet, Thgmas
never provided his availability or reported to the Link Staffing office. Dkt. 77-1 § 8; Dkt. 715 at
12, 14. Despite the total lack of contact, Link Staffing wa1ted more than year before “deactivafing”
Thomas’s employment on October 25, 2017. Dkt. 77-198.

Thomas has presented no evidence whatsoever to contradict Link Staffing’s legitimate
explahation for ending Thomas’s employment. It is clear under these circumstances that Thhmas
cannot meet even his prima facie burden to show a causal link between any of his protected activity
in 2016 and the termination of his employment with Link Staffing in Qctober 2017. Thognas’s

retaliation claim against Link Staffing should be dismissed.

4. Thomas cannot meet his prima gacle burden on his § 1981 retaliation ciaim ag
O°Brien based on her verbal counseling or the written Employee Couny

Report.
As explained above, O’Brien counseled Thomas about Link Staffing policy o
separate dates (August 23; September 1; September 30) before issuing the “Employee Cous

Report” on October 17, 2016. Dkt. 77-14 (Employee Counseling Report, D.Ex. N).

explained above, the verbal discipline and Employee Counseling Report do not qualify as§

employment actions for purposes of Thomas’s retaliation claim. See, €.2. Mendoza V.

Helicopter, 548 F. App'x 127, 130 (5% Cir. 2013) (verbal counseling and a written warning are not

12
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discipline resulted from retaliation. Vasquez v. Nueces Cty., Tex., 551 F. App'x 91, 94 (SthCi

2013) (“[W]e have held that the subjective belief of a plaintiff is not sufficient to establish a -'

Section 1981 retaliation claim against O’Brien should be dismissed.

IV. Conclusion and Recommendation

DISMISSED with prejudice.

The Clerk of the Court shall send copies of the memorandum and recommendation
respective parties, who will then have fourteen days to file written objections, pursuant io 28
US.C. § 636(b)(1)(c). Failure to file written objections within the time period provided will bar
an aggrieved party from attacking the factual findings and legal conclusions on appeal. Douglass
v. United Servs. Auto. Ass’n, 79 F.3d 1415, 1428-29 (5th Cir. 1996) (en banc), supelsedﬁd by

statute on other grounds.

s

Signed on July 08, 2020, at Houston, Texas.

A e A Bryan Y
United States Magistrate Judge
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United States District Court

Southe

District of Texas

ENTERED

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF TEXAS

HOUSTON DIVISION
MICHEL THOMAS, §
Plaintiff, §
§
v. § Civil Action No. 4:17-CV-3902
§
LINK STAFFING, ef al., §
Defendants. §

ORDER

Septentber 06, 2019
David J;Bradlay, Clerk

This matter is before the court on Defendanis® Motion to Strike Plaintiff®s Amended

Complaint (Dkt. 62). The motion is denied.

After multiple orders of the court, most recently on June 18, 2019 (Dkt. 59), Plaintiff, Iho

is pro se, filed an Amended Complaint on July 9, 2019 (Dkt. 60). Defendants object that Plain

Amended Complaint names individuals who have been already been dismissed from this caj, as

well as three new entities, Link Staffing Management LLC, Link Staffing Services, and Sta:

ffs

ink,

that have not previously been named or served in this case. Plaintiff lists the individuals and the

new entities only in the case caption; he does not include any allegations or claims against thefn in

the body of the Amended Complaint. The cour; does not construe the Amended Complaint as

asserting any claims against the referenced individuals or entities. To the extent Plaintiff int

ends

the Amended Complaint as a motion for leave t add parties or to amend previously dismissed

claims against the individuals, it is denied. The named individuals and new entities are

defendants in this lawsuit.

not

t Plaintiff has not filed a timely response to the motion. Nonetheless, given Plaintiff’s pro se s;ﬁ and

the fact that granting the motion would operate as 2 death-knell sanction, the court declines to
motion as unopposed under Local Rules of the 8.D. Tex. 7.3 and 7.4.

24

t the
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The Amended Complaint was filed 6 days beyond the last deadline set by the court

does not contain numbered paragraphs. Nonetheless, in light of the history of this case

Plaintiff’s pro se status, the Amended Complaint is sufficient to allow Defendants to answer. [The
case may now proceed fo resolution on the merits. For these reasons, it is’

ORDERED that Defendants’ Motion to Strike (Dkt. 62) is denied. It is further

ORDERED that all prior rulings and orders of this court remain in effect, inciudinﬁhthe
Scheduling Order entered April 25, 2019 (Dkt. 52).

Signed on September 06, 2019, at Houston, Texas..

“Christin A Bryan ¢
United States Magistrate Judge

— t
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| 18, 2019

UNITED STATES DISTRICT COURT | Jung
SOUTHERN DISTRICT OF TEXAS David 4 Bradlay, Clark
HOUSTON DIVISION

2 3 §
Plaintiff; §

§ :

V. § Civil Action No. 4:17-CV-3902

§ !
LINK STAFFING, et al., §
Defendants. §

MICHEL THOMAS,
’ ORDER
’ On March 19, 2019 (Dkt. 48), and again on April 25, 2019 (Dkt. 53), the court o cred
Plaintiff to file an Amended Complaint that is consistent with the court’s Memorandg
Recommendations (Dkts. 35, 36), which have been adopted by the district court (Dkt
Plaintiff’s last deadline to file his Amended Complaint was May 16, 2019. He did not compl '

the deadline.

Defendant’s Notice, Dkt. 58) have been addressed by the court on the record at hearings
prior rulings. The court recognizes that Plaintiff, who is appearing in this case pro se, dis
with the court’s dismissal of certain claims and defendants from this case, and intends to cha
the dismissals on appeal. While Plaintiff is entitled to challenge this court’s rulings on appieal at
the conclusion of the case, he may not in the meantime ignore court orders. The court has oglered
Plaintiff to file an Amended Complaint because his prior picadings do not comply with Rules

8(2)(2) and 10 of the Federal Rules of Civil Procedure, are not contained in a single document, and

impede Defendants’ ability to prepare a response in accordance with Federal Rule off Civil

Procedure 8(b). Therefore, it is

ORDERED that on or before July 3, 2019, Plaintiff shall file an Amended Complaiﬂ‘t that:
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1. Complies with Federal Rules of Civil Procedure 8(a)(2) and 10;

2. Names Stafflink, Inc. d/b/a Link Staffing Services and Christi O’Brien as the&! only
defendants.! |

3. Asserts against Stafflink, Inc. d/b/a Link Staffing Services only causes of attion

pursuant to Title VII and 42 U.S.C. §1981 for race discrimination and retaliatidhn for

complaining about race discrimination; and

4. Asserts against Christi O’Brien only a cause of action pursuant to 42 U.S.C. §19 ~l for
retaliation for complaining about race discrimination. .

Plaintiff is warned that pursuant to Federal Rule of Civil Procedure 16(f), fail
comply with this order will result in the court recommending sanctions authoriz
Federal Rule of Civil Procedure 37(b)(2)(A)(ii)~(vii), including dismissal of Plai i
lawsuit.

pr—_g

Signed on June 18, 2019, at Houston, Texas.

Chnstma A Bryan J
United States Magistrate Judgg

1 On June 5, 2019, the district court adopted this court’s Memorandum and Recommendation and diy
o~ Plaintiff’s claims against all individual defendents other than O’Brien. Dkt. 57.

2
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If a defendant is not served within 90 days after that complaint is filed, the court—
on motion or on its own afier notice 1o the plaintiff—must dismiss the action
without prejudice against that defendant or order that service be made within a
specified time.
{emphasis added). Neither a litigant’s pro se status, nor ignorance of the Federal Rules of Civil
Procedure, excuses the failure to effect timely service on a defendant. Thrasher v. City of Amarillo,

709 F.3d 509, 512 (5th Cir. 2013); May v. Texas by Cascos, Civil Action No. 5:16-cv-238} 2017

WL, 7513550, at *2 (N.D. Tex. Nov. 27, 2017), adopted by 2018 WL 798738 (Feb. 8, 2018).

Federal Rule of Civil Procedure 4(m) provides:
l The court notified Thomas in person at a hearing and by an Order entered on Aptil 25,
|

2019, that the individual defendants, Karen Pitts, Mario Tamez, Matt Trimble, and Bill Pitts, had
not been propetly served and were subject to dismissal. Thomas confirmed, on the record, IT open
5 court, on May 16, 2019, that he has no evidence of service on any of these defendants, Kareq Pitts,
| Mario Tamez, Matt Trimble, or Bill Pitts, other than the “Proof of Service” forms showink-g that
they were sent to Vanessa A. Hernandez.

This court adopts Judge Bryan’s Memorandum and Recommendation to find and copclude

that Thomas failed to timely or effectively serve the individual defendants named above, despite

Trimble, and Bill Pitts be dismissed, without prejudice, for failure to serve and for lack of

jurisdiction. See Rule 4(m), FED. R.Civ.P.

being given extra time to do so, and that Thomas’s claims against Karen Pitts, Mario Tamez, Matt
| The claims against Karen Pitts, Bill Pitts, Mario Tamez, and Matt Trimble are dismissed.

SIGNED on June 5, 2019, at Houston, Texas.

Lo frwdli™

Lee H. Rosenthal
Chief United States District Judge

21-20066.391
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UNITRED STATES DISTRICT COURT
SOUTHERN DISTRICT OF TEXAS

HOUSTON DIVISION |
MICHEL THOMAS, § ’
Plaintiff, ' §
§
v, $ Civil Action No. 4:17-CV-3 1902
§ ~
LINK STAFFING, et af., § |
Defendants. § i

|
United States District Cot

R Southem District of Texas
MEMORANDUM Al D RECOMMEND TION %ENTERED

On May 16, 2019, after notice to Plaintiff (Dkt. 53}, this court held 1 Show CausMashiB,2019

David J. Bradiey, Clark
to allow Plaintiff an opportunity to present evidence showing the individual defendants (gther than

O’Brien) named in his initial complaint in this case were properly served by June 29, 201 Sgiicadline

set by the district court (Dkt, 1 1).

.......
Fee

This case was filed approximately 15 months ago, and the individual defendants named in

the original complaint (other than Christic O"Bricn) have not been properly served in ac!:ordancc
with Federal Rule of Civil Procedure Rule 4(g), which sets forth the proper methods for serving

an individual within a Judicial District of the United States. This court lacks personal juriisdicti(m

over a defendant who has not been with 4 summons and complaint in accordance with Rule 4.

Kruger v. Hartsfield, Civil Action No. 3:17-CV-01220, 2018 WL, 2090743 at *2 (N.D. Tex. Apr.

13,2018). On May 25, 2018, Plaintiff filed a “Proof of Serviee™ for the Karen Pitts, Marig ?I‘amez.

h Proof of Service states that the summifns was
served on May 16, 2018 on Vancssa A. Hernandez,

Matt Trimhle, and Bill Pitts. Dkts, 15-18. Eac

“who is designated by law to accepi Service

of process on behalf of Corporation Service Company (CSC).” There is no evidence that

A. Hernandez i3 authorized 1o aceept service on behalf of any o

\Dfanessa

fthe individuals nameq abgg\fre.
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Federal Rule of Civil Procedure 4(m) provides:

If a defendant is ot served within 90 days after that complaint is filed, the court—
on motion or on its own gfter notice to the plaintiff—must dismiss the action
without prejudice against that defendant or order that service be made within a
specified time. .

(emphasis added). Neither & litigant’s pro se status, nor ighorance of the Federal Rules oi? Civil

Procedure, will excuse the failure to effect timely service on a defendant. Thrasher v. City of

Amarillo, 709 F.3d 509, 512 (5% Cir. 2013); Muy v. Texas by Cascos, Civil Action No. 5:16-¢v-

|

1

238, 2017.WL 7513550, at ¥2 (N.D. Tex. Now. 27, 2017), adopted by 2018 WL 798738 (?feb. 8,
2018). The court notificd Plaintiff in person at a hearing on April 25, 2019 and by Order e;ltered
the same day, that the individual defendants Karen Piits, Mario Tamez, Matt Trimble, arild Bill
Pitts had not been properly served and were subject to dismissal, Dkt, 53. Plaintiff conﬁmfwd on
the record in open court on May 16, 2019 that he has no evidence of service on Karen Pirts,%Mario
Tamez, Matt Trimble, or Bill Pitts other than the “Proof of Service” forms previously ﬁléd with
the court.

Plaintiff has failed to timely or effectively serve the individual defendants named above
despite being given extra time to do so, Therefore, the court recornmends that Plaintiff’s claims in
this case against Karen Pitts, Mario Tamez, Matt Trimble, and Bill Pitts be dismissed without
prejudice pursuant to Rule 4(m).

The Clerk of the Court shall send copies of the memorandum and recommendation 1o the

respective parties, who will then have fourteen days to filc written objections, pursuant to 28

U.S.C. § 636(b)(1){c). Failure to filc written objections within the time period provided will bar

an aggrieved party from attacking the factual findings and legal conclusions on appeal. Dougluss
v. United Servs. Auto. Ass’n, 79 F.3d 1415, 1428-29 (5th Cir, 1996) (en banc), superseded by

statute on other grounds.




i o o
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Signed at lHouston, Texas on May j Q%w.

Chiristina A. Bryan

United States Magistrate Judge

!
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United States District Court
Southemn Distrlct of Texas
ENTERED
IN THE UNITED STATES DISTRICT COURT February 07, 2019
e FOR THE SOUTHERN DISTRICT OF TEXAS David J. Bradiey, Clerk
HOUSTON DIVISION
MICHEL THOMAS, § |
|
| §
| Plaintiff, §
| §
v. § CIVIL ACTION NO. H-17-3902 ;
§ :
LINK STAFFING, et al., §
: :
Defendants. § :
ORDER ADOPTING MEMORANDUM AND RECOMMENDATIONS |
This court has reviewed the two Memorandum and Recommendations of the United St;ates
Magistrate Judge signed on January 8, 2019, and the objections filed by the plaintiff, Mi E:hel

Thomas, and made a de novo determination. Fed. R. Civ. P. 72(b); 28 U.8.C. § 636(b)(1)(C); Umted

i
applicable law, the court adopts the Memorandum and Recommendations as this oourt’

|
|
; States v. Wilson, 864 F.2d 1219 (5th Cir. 1989). Based on the pleadings, the record, and* the
!
Memorandum and Order. The court grants the defendants’ motions to dismiss, with prejuciice,
Thomas’s claims against Link Staffing for age discrimination and retaliation, for relig?ous
discrimination and retaliation, and for sex discrimination and hostile work environment, an‘d to
dismiss Thomas’s claim against Christine O’Brien for racial discrimination. The court denies; the
defendants’ motions to dismiss Thomas’s racial-discrimination claim against Link Staffing ant; his

race-based retaliation claims against both Link Staffing and O’Brien. (Docket Entry Nos. 13, 221).

SIGNED on February 7, 2019, at Houston, Texas. .

Lee'H. Rosenthal &
Chief United States District Judge ’

2120066338
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United States District Court
Southern Pistrict of Texas
ENTERED
UNITED STATES DISTRICT COURT Januaty 08, 2019
SOUTHERN DISTRICT OF TREXAS Davtd J. Bradiey. Clerk
HOUSTON DIVISION -
MICHEL THOMAS, §
Plaintiff, §
§ i
V. § Civil Action No. 4:17-CV-3902
§ t
LINK STAFFING, et al., §
Deferdants. §

i
H
t

MEMORANDUM AND RECOMMENDATION

t
I

s-'.
This case is before the court on Defendant Christie O”Brien’s Motion to Dismiss Pursuant

1o Federal Rule of Civil Procedure 12(b)(6) (Dkt. 13), and Plaintiff Michel Thomas’s Mozién for
Leave to Amend (Dkt. 22). Plaintiff's motion for leave to amend is granted. fI‘he court recom:imends
that the motion to dismiss be granted in part and denied in part, as set forth below.
L  BACKGROUND
The following factual allegations are gleancd fromea careful reading of Thomas’s op%rative
leading in this case.} On or about December 14, 2014, Plaindiff was assigned by the temporary
staffing agency that employed him, Link Staffing, to work at the Brookshire, Texas, Iocatic}n ofa
company called Grundfos, His assignment was terminated on October 18, 2016. r
Thomas alleges that in September 2015, Grundfos told him there were curreéﬁy no

permanent positions available, but that he would be next in line when one came up. In Noxzirember

2015, Thomas complained about safety issue. When two positions became available in February

t Initially, Thomas filed a “Verified Complaint,” along with several attgchments from his ex‘npioyment recor(:is, EEOC
filo, and an Affidavit dated August 2016. Dkt. 1. His Amended Complaint (Dkt. 22- I) contains a_shortex: and gomewha;
clearer description of his claims, but asks the court “to still consider the original verified complaint and its parts la!aeie
Affidavit, Complaint, Claimant’s Response to Interrogatories, as well as other documents that were n; t_hg 4
verified complaint as part of the amended complaint in whole.” Dit. 22-1 at 1. Ususlly an amenqed comp: amt trhep ces
an origina! complaint in full, but because Thomas is pro se and the court construes his pleading 1ihe§ally,3 ° cm:rt
will consider all the documents together s Thomas’s Amended Complaint for purposes of the pending n%ot:ons 0
dismiss. :

24-20066.293
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2016, Thomas did not get one of them, Grundfos hired someone named Todd who had recently

started working at Grundfos, whom Thomas describes as a “European-American.”

i

Thomas alleges that he complained to “Corporate Grundfos” about discrimination in [June
2016. This complaint apparently involved what he felt was a hostile environment based on rampant
offensive homosexual comments and innuendo. Thomas further alleges he raised the issue of 1"ac1al
discrimination on October 13, 2016, At that time, Thomas complained that Aﬁ'ican-Americar;is and
Mexican-Americans were forced to work as temporary employees longer than Euroéean»
Ameticans before being offered a permanent, full-time position. He alleges Grundfos’s scileme
was to offer an African-American or Mexican-American a position only if there was also a poiéition
available for a European-American, or if the minority candidate threatened 1o quit. He beiiwes
Grundfos’s goal was never to hire more African-Americans or Mc};ican-Americanség than

European-Americans.

e pim”

Link Staffing disciplined Thomas for contacting Grundfos directly with his comélaints
instead of going through Link Staffing. Link Staffing wrote up an Employee Counseling I;leport

reprimanding Thomas on October 17, 2016. The report says: :
Michael [Thomas] approached Grundfos HR Manager last week '
about @ concern he had with this client. Michael did not follow
company guidelines in addressing his concerns. Found on page 3 of
the Employee Handbook, ‘If, for any reason, you have a problem :
| reporting to work, missing work, or any issues while on assignment
| - contact Link.’ Michael [Thomas] was verbally counseled about
this same issue during employee meetings with Link on August 23, !
September 1 and September 30. '

I Dkt. 1.2 at 8. The Counseling Report further states that “Michael needs to follow his conditions
| i
|

of employment by tecognizing Link as his employer.” /4. Thomas’s handwritten comments in

response state that he would like permission to raise his concerns about discrimination with

!,‘.
B
!:
)
i
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On October 18, 2016, a day after Thomas received the Counseling Report, & Gmndfos
- employee, Chau Nguyen, called employees together at Grundfos and asked if anybody hadany
issues they wanted to raise with human resources. Thomas stayed silent because he felt like heé%was
being set up as a pretext for termination after the October 17 warning from Link Staffing not to
complain to Grundfos representatives. Later that day, Thomas was told that the password had been
changed on the computer in the “kitting room,” 8o he could not use it. Still later, there was an 1ssuc
regording Thomas’s use of a forklift. Thomas continued working that day, but felt things ‘were
tense, and he “got the feeling in [his] gut that they were getting ready to end [his] assignmexi%; and
they were going to use the forklift situation as the reason,” Dkt. 1 at 17. As he expected, atéf5:40
on October 18, Thomas got a call from Matt Trimble and another man from Link Staifﬁng
informing him that his assignment at Grundfos was over. He was t0ld he was still a Link Stafﬁng
employee, but they didn’t have any work for him at that time. Jd.
Thomas has implicated Link, and specifically Christie O’Brien, as conspmng w1th
Grundfos to discriminate and retaliate against him. Thomas alleges that Grundfos “Human
Resources and Link Staffing began working in concert to find a way to silence [him]” (Dkt 1 at
8); that Link Staffing personnel, including O’Brien, met with him in the Grundfos ofﬁce on
. October, 17, 2016 (the day before his position with Grundfos was terminated), and told h;m he
was “prohibited from raising the issue {of discrimination] with Corporate Grundfos, that [Lmk]
would do the investigation” into the discrimination and that O’Brien gsigned the Employee

Counseling Report. Dkt. 1 at 13-14. Thomas alleges that Link Staffing “attempted to prevent {him]
from reporting the discrimination” and retaliated against him to “suppress {his} puesuit of the issue

of discrimination™ by disciplining him with the Employee Coungeling Report. Dkt. 1 at, 21-22

Furthermore, in his response to the Motion to Dismiss, Thomas alleges that, as the Human

!l
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e,

Resource Manager for Link Staffing, O’Brien was “the person responsible for oversé,eingl

personnel, hiring, firing, benefits, promotion, etc., and [that] she signed the [Employee Com:s;eling
Report.]” Dkt. 23 at 3.
Plaintiff filed a complaint with the Texas Workforce Commission (TWC) all%:ging
discrimination based on age, race, religion, and sex as well as retaliation for filing a complamt of
discrimination, Dkt. 1 at 6. The TWC issued a right to sue letter on August 31, 2017. Dkt.! 21-2
Plaintiff also filed a charge of discrimination with the EBEOC alleging discrimination under Title
VII and the ADEA for race, color, sex, and age discrimination, as well as for retaliation. Dkt 21-
3. The EEOC issued a right to sue letter on September 28, 2017. Dkt. 1 at 4. Plaintiff ﬁled this

federal lawsuit on December 28, 2017.

To survive a Rule 12(b)(6) motion to dismiss, the plaintiff must plead “enough fiacts to
state a claim to relief that is plausible on its face.” Bell 2. Corp. v. Twombly, 550 U.S. 54:}4, 570
(2007). “A claim has facial plausibility when the plaintiff pleads factual content that allows the
court to draw the reasonable inference that the defendant is liable for the conduct alleged.” Ashcroﬂ
v. Igbal, 556 U.S. 662, 678 (2009); Gonzalez v. Kay, 577 F.3d 600, 603 (5* Cir. 2009) In
reviewing 8 motion to dismiss under Federal Rule of Civil Procedure 12(b)(6), this Court accepts
all well-pleaded facts as true, viewing them in the light most favorable to the plaintiff. Alexander
v, AmeriPro Funding, Inc., 843 F. 3d 698, 701 (5% Cir. 2017) (citing Martin K. Eby Conszr Co. v.
Dallas Area Rapid Transit, 369 F.3d 464, 467 (5™ Cir. 2004)). However, the court does not apply

|
! the same presumption to conclusory statements of legal conclusions. Igbal, 556 U.S. at 67 8-79.
! Generally, when ruling on a 12(b)(6) motion, the court may consider only the allegauons

in the complaint and any attachments thereto. ¥ a motion to dismiss refers to matters ougmde the

¥
i
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pleading it is more properly considered as a motion for summary judgment. See FED. R. CW P.
12(d). However, the court may take judicial notice of public documents, and may also conisider
documents a defendant attaches to its motion to dismiss under 12(b)(6) if the document%; are
referenced in the plaintiff’s complaint and central to the plaintiffs’ claims. See Collins v. Mérgan
Stanley Dean Witter, 224 F.3d 496, 499 (5™ Cir. 2000); King v. Life Sch., 809 F. Supp. 2d 572,
579 n.1 (N.D. Tex. 2011); Norris v. Hearst Trust, 500 F.3d 454, 461 n.9 (5th Cir,2007). I-Im:e, the

court will consider Thomas’s original complaint and all attachments (Dkt. 1), and Thotnas’s

{

Amended Complaint (Dkt. 22-1).2 i
IL  ANALYSIS ‘

Thomas asserts causes of action against Christie O’Brien individually foré race
discrimination and retaliation under 42 U.S.C. § 1981. Thomas expressly states in his respo;nse to
O’Brien’s motion that he is not asserting claims against her under Title VII or Chapter 21 of the

Texas Labor Code. DKt 23 at 1. Therefore, all claims against O’Brien, arising under Title VI and

the Texas Labor Code, are dismissed. The remainder of this memorandum and recommen{@daﬁon

addresses the Section 1981 claims.

A. Individual Liability Under Section 1981 f
O'Brien moves to dismiss Thomas’s Section 1981 claims because he has not suﬁ'xmmﬂy
pled a basis for her individual liability. While the scope of indi:ividual
liability under § 1981 remains unclear, the Fifth Circuit has held that an individual may b'c liable
under § 1981 if she is “essentially the same” as the employer in exercising authority céver the

pleintiff. Foley v. Univ. of Houston Sys., 355 F.3d 333, 337 (5% Cir. 2003); Miller v. Wachovia

Bank, N.4., 541 F. Supp. 2d 858, 863 (N.D. Tex. 2008).

? Sea 1.1, supra.
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In Foley, the Fifth Circuit upheld the district court’s denial of summary 1udgme1’1t for
individual defendants because the court “found genuine issues of material fact as to whethe'r the
Appellants exercised control over the faculty positions and titles [at issue}. If so, the Appellants
were ‘essentially the same’ as [the university] for purposes of the retaliatory conduct alleged in
this case.” 355 F.3d at 337. The Foley court noted some tension in its prior decisions with regspect
to individual liability, but stated “we do not believe that this is the proper case in which to declde
the outer boundaries of § 1981 liability as it applies to individual non-employer defendants, nor 10
attempt to catalogue every fact situation which might subject an individual to such liabilit;.” I
at 338.

District com;ts within the Fifth Circuit generally have interpreted Foley to recc%;gnize
individual liability under § 1981 for supervisors who exercise control over employment deéisions
and were personally involved in the complained-of conduct, but bave refused to allow ;clalm
under Section 1981 against a mere co-worker.See, €.g., Miller v. Wachovia Bank,i; N.A.,
541 F.Supp.2d 858, 862-63 (N.D.Tex. 2008) (discussing several district court and cxrcmt cases
and noting that “the cases that have addressed the issue suggest that a § 1981 suit agamst a mere
coworker is invalid.”); Covalt v. Pintar, No. CIV.A. H-07-1595, 2008 WL 2312631, at *7 (S.D.

Tex. June 4, 2008) (*...Plaintiff’s co-worker, was not a party to Plaintiff’s employment contract,

and there is no allegation that [she] was «egsentially the same” as Defendant.. .when engagmg in
the alleged retaliatory or harassing acts. ™). In Medina v. Houston Intern. Ins. Group, Ltd. Civil
Action No. 4:13-CV-3343, 2015 WL 459256, at #4 (S.D. Tex. Feb. 2, 2015), the dmtnct court

noted that “[ijndividual lability under Section 1081 is unsettled in the Fifth Circuit,” but that

individuals can be held liable under Section 1981 if they “are essentially the same as the [elgxployer]

¢
I

i
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for the purposes of the complained-of conduct.” The Medina plaintiff alleged that two defenélants
discriminated against her on behalf of a prospective employer by rejecting her application for the
position of assistant to the CEO based on her race. The court denied the individual defendiants’
motions to dismiss, finding that plaintiff’s allegation that she was rejected by the interviewer I;ased
on her race permitted a reasonable inference that the CEO communicated a racial preferenéc for
the position in violation of §1981.

In this case, O’Brien is the human resources manager for Link Staffing. She met; with
Thomas and representatives of Grundfos at Grundfos the day before Thomas’s assigmnint at
Grundfos was terminated. Thomas alleges that in the meeting with O’Brien he was told hye was
“prohibited from raising the issue [of discrimination] with Corporate Grundfos, [and] that {Lmk]
would do the investigation” into the alleged discrimination. Dkt. 1 at 13~14. He also alleg?s that
O’Brien signed and he was required to sign, the Employee Counseling Report. Id. Thomas %ﬂegcs
that Grundfos and Link “attempted to prevent [him] from reporting the discriminatior%” and
retaliated against him to “suppress [his] pursuit of the issue of discrimination” by discip]initilg him
with the Employee Counseling Report. Dkt. 1 at 21-22. Furthermore, in his response to the Motlon
to Dismiss, Thomas alleges that, as the Human Resource Manager for Link Staffing, O’Bnen was
“the person responsible for overseeing personne), hiring, firing, benefits, promotion, €tc., and [that]
she signed the [Employee Counseling Report. 1” Dkt. 23 at 3.

In short, Thomas has alleged O’Brien’s participation in the conduct he complains of in this
suit. Under the precedent discussed above, for purposes of pleading, the court concludes that itis

plausible that O’Brien exercised control over the instructions not to report the dxscnmmatlon, the

issuance of the Employee Counseling Report, and that she personally participated in the alleged

;‘.

3 The court in Medina noted that Foley stopped short of requiring that individuals be “essentially the same as
an employer to be liable. /d. at *4. :

7
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conspiracy to prevent Thomas from reporting discrimination. Thus, at this stage of the proceedmgs

and for purposes of the motion to dismiss, Thomas has alleged sufficient facts to mect the
“egsentially the same” test for individual liability under § 1981. The claims against O'Brien siilould
not be dismissed for failure to allege individual liability, and the court will address whether
Thomas has stated claims against O°Brien for race discrimination and retaliation,

i
i

B. Section 1981 Race Discrimination

1. Legal Standards

In the asbsence of direct evidence of discrimination and under the McDonnell
Douglas framework, a plaintiff seeking to establish a claim of racial discrimination under § 1981,
must first make out a prima facie case of discrimination. Okoye v. Univ. of Tex. Hous. Health Sei.
Ctr., 245 F.3d 507, 51214 (5th Cir. 2001). To establish a prima facie case, a plaintiff must show
that he (1) is 2 member of a protected class; (2) was qualified for his position; (3) was subject to
an adverse employment action; and (4) was replaced by someone outside the protected class, or,
in the case of disparate treatment, that others similarly situated were treated more favorably Outley
v. Luke & Assocs., Inc., 840 F.3d 212, 216 (5th Cir. 2016). An adverse employment acnon in the
discrimination context refers to “ultimate employment decisions such as hiring, grantmé leave,
discharging, promoting, and compensating.” Felton v. Polles, 315 F.3d 470, 436 (5t Cu 2002),
overruled on other grounds by Burlington Northern & Santa Fe Ry. Co. v. White, 548 US 53
(2006). '

2. Thomas’s allegations fail to state a claim of racial discrimination against
O’'Brien s a matier of law. :

Thomas has asserted claims for discrimination and retaliation under 42 USC § 1981

against O’Brien. Dkt.22-1at2. In his original complaint, Thomas alleged that “on September 1%,

2016 th{e] issue of discrimination was address [sic] in & meeting that was held with me w:th Steve

8 :
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Marshall and Jonathan Hamp Adam of Grundfos and Christine O'Brien and Jeff Weaver of Link
Staffing, in which all agreed that no discrimination took place . . P Dkt 1 at 21-22. His plegding
also references his handwritten note on the October 17, 2016 Counseling Report that says: “Matt

and Christy inform [sic] me they would get back on with me on the answer if I can c{intact

corporate Grundfros” and “Matt and Christy also stated they will provide me with [an] employee
handbook.” Dkt. 1-2 at 9. In his Amended Complaint, Thomas gives the following na;f;rativc

statement in support of his claims:

Christine O’Brien is the human resource person for the above
mention [sic] employers and she retaliated against Plaintiff when he
raised the issues mentioned above, she worked in concert with
Grundfos to retaliate against me by intimidation, isolation and
retaliation through disciplinary actions. She was present with Matt
Trimble when they presented me with the final written warning (and
they both signed it) for raising the issuc of race discrimination with
Grundfos, and verbally threatened me that if 1 raised the issue again
I would be terminated and told me that I could only bring the issue
to the{m] and they would decide if it would be escalated, that they 55
would be my advocate. Once 1 told them I would be my own
advocate and they had 48 hours to give me an answer on whether I ;
could report the issue to Grundfos Corporate office they conspired k
with Grundfos to end my assignment and then the above
mentionfed] employers terminated oy employment with them.

1
Dkt. 22-1 at 3. The Amended Complaint also expressly alleges that O’Brien is “Eui:opean-

s

American.” Dkt, 22-1 at 4.

i

Thomas has failed fo state a claim of discrimination against O’Brien. He fails to alf;ege any

adverse employment action taken by O’Brien or any conduct by ber that was motivated by race.
All his allegations regarding O'Brien’s conduct relate to her disciplining him, attempting to silence

him, or threatening him with adverse consequences as a result of his complaints of dmcnmmatlon

]

to Grundfos. Therefore, the court recommends that O"Brien’s motion to dismiss Thomas’s Section

1981 race discrimination claim against het be granted.

¥
)
]

21-20066.301

s%



Case 4:17-cv-03802 Document 36 Filed on 01/08/19 in TXSD Page 10 of 12

s
v
\

C. Section 1981 Retaliation

1. Legal Standards ;
Section 1981(b) allows an employee to recover for retaliation suffered becau;;e he
complained of race discrimination. See Foley v. Univ. of Houston Sys., 355 F.3d 333, 33; (5th
Cir. 2003). To present a prima facie case of retaliation under § 1981, Thomas must show th;at )
he engaged in protected activity; (2) he was subjected to an adverse employment action; anerl 3a
causal link exists between the protected activity and the adverse employment action. D&v:s V.

Dallaes Area Rapid Transit, 383 F.3d 309, 319 (5th Cir. 2004). s
The standard for what qualifies as an adverse employment action with respecé to a
retaliation claim is broader than that needed to support a discrimination claim. See Poéﬂter V.

Houma Terrebonne Hous. Auth. Bd. of Comm’rs, 810 F.3d 940, 945-46 (5th Cir. 2015) (§xoting

that adverse employment actions for retaliation claims are not limited to the workplace, and the

standard is less demanding than an ultimate employment decision). An adverse empioymenbzacﬁon

l in the retaliation context is one that is “harmful to the point that [it] could well dissgxade a
reasonable worker from making or supporting a charge of discrimination.” Id. at 945 (alterai;ftion in
original) (quoting Burlington N. & Santa Fe Ry. Co. v. White, 548 U.S. 53, 57 (2006)). Whether
an action meets this standard is judged by the standard of a “reasonable employee,” and wdl often
depend upon the particular circumstances. Id. at 945-46 (quoting Burlington, 548 U.S. at §9, 126
S.Ct. 2405).” Stringer v. N. Bolivar Consol. Sch. Dist., No. 17-60282, 2018 WL 119299§, at *7
(5th Cir. Mar. 7, 2018).

5. Thomas’s pleading states s plausible retaliation elaim against O’BlmienéE
The factual allegations contained in Thomas’s complaint related to O'Brien are set forth
above. Thomas has alleged in engaged in protected activity by complaining abojixt race

g
i
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discrimination. He further alleges that O’Brien, among others, gave him a final warning anzi told
him not to make any further complaints to Grundfos. He also alleges that after his complainté, his
assignment with Grundfos was terminated and Link Staffing did not give him another assigm:i)ent.
He alleges that O’Brien was either responsible for these actions or conspired with others to take
them. The court concludes that Thomas has alleged a plausible claim against O’Brien for Seiiction
1981 retaliation, and O’Brien's motion to dismiss this claim should be denied at this stage of the
proceedings.
IV. CONCLUSION AND RECOMMENDATION

For the reasons discussed above, the court RECOMMENDS that O'Brien’s motii;m to
dJismiss Thomas’s Section 1981 race discrimination claim with prejudice should be GRAN‘II‘ED,
and O’Brien’s motion to dismiss Thomas’s Section 1981 retaliation claim should be DENIED

The court further RECOMMENDS that the court order Thomas to file within 14 days of
the adoption of this Memorandum and Recommendation and the Memorandum and
Recommendation on Link Staffing’s Motion to Dismiss, if any, a Second Amended Conéplaint

that complies with Federal Rule of Civil Procedure 8 and is limited to the claims remaining in this

¥
L
i

case.

The Clerk of the Court shall send copies of the memorandum and recommendation? to the
respective parties, who will then have fourteen days to file written objections, pmsuamjjf 1o 28
U.S.C. § 636(b)(1)(c). Failure to file written objections within the time period provided vi’zill bar

an aggrieved party from attacking the factual findings and legal conclusions on appeal. Douglass

statute on other grounds. §?

i
Bl

i v. United Servs. Auto. Ass'n, 19 F.3d 1415, 1428-29 (5th Cir. 1996) (en banc), superseded by
|
|
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The original of any written objections shall be filed with the United States District Clerk,

i

P.0. Box 61010, Houston, Texas 77208; copics of any such objections shall be delivered t9 the

Eal

chambers of Judge Lee H. Rosenthal, Room 11535, and to the chambers of the undersigned, lioom

8608.

Signed on January 08, 2019, at Houston, Texas.

United States Maglsn'ate Judge

P
i
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United States District Court
Scuthern District of Texas
ENTERED
UNITED STATES DISTRICT COURT January 08, 2019
SOUTHERN DISTRICT OF TEXAS David J. Bradley, Clatk
HOUSTON DIVISION
MICHEL THOMAS, §
Plaintiff, §
§
v. § Civil Action No. 4:17-CV-3902

§
LINK STAFFING, ef al., §
Defendants. §

MEMORANDUM AND RECOMMENDATION

This case is before the court on Defendant Link Staffing Ser*;iccs’ Motion to Dismiss
Pursuant to Federal Rule of Civil Procedure 12(b)(6) (Dkt. 21). The couﬁ recommends that the
motion to dismiss be granted in part and denied in part, as set forth below.

L BACKGROUND

The following factual allegations are gleaned from a careful reading of Thomas’s operative
pleading in his case.' On or about December 14, 2014, Plaintiff was assigned by the temporary
staffing agency that employed him, Link Staffing, to work at the Brookshire, Texas, location of a
compan).r .called Grundfos. His assignment was terminated on October 18, 2016.

Thomas alleges that in September 2015, Grundfos told him there were currenily xo
permanent positions available, but that he would be next in line when one came up. In November

2015, Thomas complained about a safety issue. When two pdsitions became available in February

t Initialty, Thomas filed a “Verified Complaint,” along with several attachments from his employment records, EEOC
file, and an Affidavit dated August 2016, Dkt. 1. His Amended Complaint, (Dkt. 22-1), contains 2 shorter and
somewhat clearer description of his claims, but asks the court “to still consider the original verified complaint and its
parts labeled Affidavit, Complaint, Claimant’s Response to Interrogatories, as woll as other documents that wers in
the original verified complaint as part of the amended complaint in whole.” Dkt. 221 at 1. Usually an amended
complaint replaces an original complaint in full, but because Thomas is pro s¢ and the court construes his pleading
liberally, the court will consider all the documents together as Thomas’s Amended Complaint for purposes of the
pending motions to dismiss. -

RS
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2016, Thomas did not get one of them. Instead, Grundfos hired someone named Todd who had
recently started working at Grundfos, whom Thomas describes as a “European-American.”

Thomas alleges that he complained to “Corporate Grundfos” about discrimination in June
2016, This complaint apparently involved what he felt was a hostile environment based on rampant
offensive homosexual comments and innuendo. Thomas further alleges he raised the issue of racial
discrimination on October 13, 2016, At that time, Thomas complained that Aftican-Ameticans and
Mexican-Americans were forced to work as temporary employees longer than European-
Americans before being offered a permanent, full-time position. He alleges Grundfos’s scheme
was to offer an African-American or Mexican-American a position only if there was also & position
available for a European-American, or if the minority candidate threatened to quit. He believes
Grundfos’s goal was never to hire more African-Americans or Mexican-Americans ;han
European-Americans.

Link Staffing disciplined Thomas for contacting Grundfos directly with his complaints
instead of going through Link Staffing. Link Staffing wrote up an Employee Counseling Report
reprimanding Thomas on October 17, 2016. The report says:

Michael [Thomas] approached Grundfos HR Manager last week
about a concern he had with this client. Michael [Thomas] did not
follow company guidelines in addressing his concerns. Found on
page 3 of the Employee Handbook, ‘If, for any reason, you have a
problem reporting to work, missing work, or any issues while on
assighment - contact Link.’ Michael [Thomas] was verbally
counseled about this same issue during employee meetings with
Link on August 23, September 1 and Septerber 30.

Dkt. 1-2 at 8. The Counseling Report further states that “Michacl needs to follow his conditions

of employment by recognizing Link as his employer.” Id. Thomas’s handwritten commenits in
response state that he would like permission to raise his concerns about discrimination with

Grundfos corporate, and that he deemed his treatment retaliatory. Id. at 8-9.

2
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On October 18, 2016, a day after Thomas received the Counseling Report, 2 Grundfos
employee, Chau Nguyen, called employees together at Grundfos and asked if anybody had any
issues they wanted to raise with human resources. Thomas stayed silent because he felt like he was
being set up as a pretext for termination after the October 17 warning from Link Staffing not to
complain to Grundfos representatives. Later that day, Thomas was told that the password had been
changed on the computer in the “kitting room,” so he could not use it. Still later, there was an issue
regarding Thomas’s use of a forklift. Thomas continued working that day, but felt things were
tense, and he “got the feeling in [his] gut that they were getting ready to end [his] assignment and
they were going to use the forklift situation as the reason.” Dkt. 1 at 17. As he expected, at 5:40
on October 18, Thomas got a call from Matt Trimble and another man from Link Staffing
informing him that his assignment at Grundfos was over. Ee was told he was still a Link Staffing
employee, but they didn’t have any work for him at that time. Id.

Plaintiff filed a complaint with the Texas Workforce Commission (TWC) alleging
discrimination based on age, race, religion, and sex as well as retaliation for filing a complaint of
discrimination. DKt. 1 at 6. The TWC issued a right to sue letter on August 31, 2017, Dkt 21-2
Plaintiff also filed a charge of discrimination with the EEOC alleging discrimination under Title
V1I and the ADEA for race, color, sex, and age discrimination, as well as for retaliation. Dkt. 21-
3. The EEOC issued a right to sue letter on September 23, 2017. Dkt. 1 at 4. Plaintiff filed this
federal lawsuit on December 28, 2017.

I FEDERAL RULE OF CIVIL PROCEDURE 12(b)(6) LEGAL STANDARDS

To survive a Rule 12(b)(6) motion to dismiss, the plaintiff must plead “enough facts to

tate a claim to relief that is plausible on its face.” Bell Atl. Corp. v. Twombly, 550 U.S. 544, 570

(2007). “A claim has facial plausibility when the plaintiff pleads factual content that allows the

21-20066.278
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court to draw the reasonable inference that the defendant is liable for the conduct alleged.” Asheroft
v. Igbal, 556 U.S. 662, 678 (2009); Gonzalez v. Kay, 577 F.3d 600, 603 (5™ Cir. 2009). In
reviewing a motion to dismiss under Federal Rule of Civil Procedure 12(b)(6), this Court accepts
all well-pleaded facts as true, viewing them in the light most favorable to the plaintiff. Alexander
v. AmeriPro Funding, Inc., 848 F.3d 698, 701 (5™ Cir. 2017) (citing Martin K. Eby Constr. Co. v.
Dallas Area Rapid Transit, 369 F.3d 464, 467 (5% Cir. 2004)). However, the court does not apply
the same presumption 1o conclusory statements or legal conclusions. Igbal, 556 U.S. at 678-79.
Generally, the court may conmsider only the allegations in the complaint and any
attachments thereto in ruling on a Rule 12(b)(6) motion. If a motion to dismiss refers to matters
outside the pleading it is more properly considered as a motion for summary judgment. See FED.
-R. Crv. P. 12(d). However, the court may take judicial notice of public documents, and may also
consider documents a defendant attaches to its motion to dismiss under 12(b)(6) if the documents
are referenced in the plaintiff's complaint and central to the plaintiffs’ claims. See Collins v.
Morgan Stanley Dean Witter, 224 F.3d 496, 499 (5™ Cir. 2000); King v. Life Sch., 809 F. Supp. 2d
572,579 n.1 (N.D. Tex. 2011); Norris v. Hearst Trust, 500 F.3d 454, 461 n.9 (5th Cir.2007). Here,
the court will consider Thomas’s original complaint and all attachments (Dkt. 1), the TWC and
EEOC documents attached to Link Staffing’s motion (Dkt. 21-2, 21-3), and Thomas's Amended
Complaint (Dkt. 22-1).2
. ANALVSIS

Thomas asserts claims against Defendant Link Staffing (correctly named Stafflink, Inc.

d/b/a Link Staffing Services)® under Title VII of the Civil Rights Act and Section 1981 for race

2 Seen.1, supra, .
3 1n an attempt to sue the correct party, Thomas’s Amended Complaint adds Link Staffing Management LLC and Link
Staffing Services as defendants. Stafflink, Inc. d/bja Link Staffing Services has appeared in this action and does not

4
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discrimination and retaliation, and under Title VII alone for age discrimination, religious
discrimination, sexual harassment/hostile work environment, and associated retaliation. Link
Staffing moves to dismiss all claims against it.

Thomas concedes that his claims under Chapter 21 of the Texas Labor Code are untimely.
Dkt. 25 at 1. Therefore, Texas Labor Code claims should be dismissed with prejudice. The
remainder of Thomas’s claims are addressed below.

A.  Age Discrimination

AJd. ADEA Legal Standards

Title VII protects against discrimination on the basis of “race, color, religion, sex, or
national origin,” while the Age Discrimination in Employment Act (ADEA) protects against
discrimination on the basis of age. Smith v. City of Jackson, Miss., 351 F.3d 183, 188 (5th Cir.
2003). Thomas does not mention the ADEA in his pleading. However, ADEA and Title VII
' discrimination claims are analyzed under a similar framework. See id. at 196. Given that Thomas
is pro se,* the court will not recommend dismissal of his age discrimination and retaliation claims
solely on the basis that he did not cite the statute, and will proceed to analyze his age
discrimination claim under Rule 12(b)(6).

To establish a prima facie case of age discrimination, Thomas must show that 1) he is
within the protected class; 2) he was qualified for his position; 3) he suffered an adverse
employmént action; and 4) he was replaced by someone younger or treated less favorably than

similarly situated younger employees because of his membership in the protected age class, Smith

dispute that it was Thomas’s cmployer at all relevant times and is the proper defendant. Dkt. 21 at 1, n.1, The docket
will be corrected to reflect Stafilink, Inc. d/b/a Link Staffing Services as the named defendant.

4 See Evickson v. Pardus, 551 U.S. 89, 94 (2007) (“a document filed pro se is “to be liberally constrqed {] and a pro
se corplaint, however inartfully pleaded, must be held to less stringent standards than formal pleadings drafted by
lawyers” (internal citation omitted)).
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v. City of Jackson, Miss., 351 F.3d 183, 196 (5th Cir.2003) (citations omitted), Under the ADEA,
the protected class includes individuals who are at least forty years old. See 29 U.S.C. §§ 631(a),
633a(a). Leal v. McHugh, 7131 F.3d 405, 410~11 (5th Cir. 2013).

A.2. Thomas’s pleading fafls to state an ADEA claims as 2 matter of law.

Link Staffing contends that Thomas’s factual allegations are insufficient to state a claim
for age discrimination. Thomas’s Amended Complaint contains a single sentence alleging age
discrimination: “two European-Americas under the age of forty were moved ahead of me in
training to become an Assembly Mechanic, Plaintiff was over the age of 40 when this took place.”
Dkt. 22-1 at 4. His operative pleading contains no further factual allegations related to his claim
for age discrimination.

He has failed to allege a viable claim under the ADEA because he does not allege that the
two referenced “European-Americans” were similarly situated and given more training because
they were outside the protected age class. The mere fact that two younger employees moved ahead
of him in training, without an allegation that he was treated differently because of his age, fails to
meet the minimum pleading standard for an age discrimination claim, Absent allegations that could
establish the fourth element of his age discrimination claim, Thomas has failed to state a claim.

In addition, Thomas has failed to allege facts that could establish the third element of his age
discrimination claim. He has failed to identify an ultimate adverse employment action based on
his age. See Ogden v. Brennan, 657 F. App’x 232, 235 (5® Cir. 2016) (Adverse employment

actions under ADEA, as under Title VII, “include only ultimate employment decisions such as
hiring, granting leave, discharging, promoting, or compensating.”). He alleges only that two

employees under the age of forty moved ahead of him in training, but those allegations are not

sufficient to show that Thomas suffered an adverse employment action, See Pollak v. Lew, Civil
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Action No. H-11-2550, 2013 WL 1194848, *6 (S.D. Tex. Mar. 22, 2013) (Denial of training is not
an actionable adverse employment action), qff"d 542 F. App’x 304 (5™ Cir. 2013). Further, Thomas
fails o allege that he complained to Link about age discrimination. Absent allegations that he
engaged in a protected activity by reporting or complaining of age discrimination, Thomas cannot
state a claim for retaliation on that basis. In short, Thomas has failed to state a plausible claim for
relief under the ADEA and his claims for age discrimination and retaliation should be dismissed.
B, Religious Diserimination
B.t  Exhaustion of the religious discrimination claim
Title VI protects individuals from discrimination based on religion, 42 U.S.C. § 2000e-
2(a)(1), but requires a plaintiff to exhaust administrative remedies before pursuing claims in
federal court. Taylor v. Books a Million, Inc., 296 F.3d 376, 376-79 (5% Cir. 2002). A plaintiff’s
claims in federal court are limited to those that “could reasonably be expected to grow out of the
initial charges of discrimination.” Martineau v. Arco Chem, Co., 203 F.3d 904, 913 (5™ Cir. 2000).
The exhaustion requirement under Title VII is not jurisdictional, but it is a precondition to filing
suit. Davenport v. Edward D. Jones & Co., L.P., 891 F.3d 162, 169 (5th Cir. 2018). “Filing a
complaint with the EEOC generally satisfies the requirement to file a complaint with the TCHRA,
and vice versa, if, ‘as here, the complainant indicates he is dual-filing.” Seghers v. Hilti, Inc., No.
 4:16-CV-0244, 2016 WL 6778539, at *2 (8.D. Tex. Nov. 16, 2016).
Thomas did not check the box on his EEOC charge indicating discrimination on the basis
of religion. Dkt. 21-3. He did, however, check that box on his TWC charge of discrimination and
identified himself as Baptist. Dkt. 1 at 6. Thomas contends that he “filed a dual complaint which

only required me to file with one of the agencies . . . as long as [ made them aware that I was filing
dually.” Dkt, 25 at 3. The record is not entirely clear on this point. On his TWC charge, Thomas

'21-20066.282
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did not indicate that he had also filed with the EEOC. Dkt. 1 at 6. However, it appears that Thomas
included the TWC as the relevant state or local agency for dual filing purposes on his EEOC
charge.‘See Dkt. 21-3 at 4. Because Thomas’s religious discrimination claim cannot survive Link’s
12(b)(6)'motion for the reasons stated below, the court will assume, for purposes of the motion,
that Thomas exhausted his administrative remedies on the claim.

B2. Thomas fails to state a claim for religious discrimination.

To establish a prima facie claim for religious discrimination, Thomes must allege and
prove: (1) he had a bona fide religious belief that conflicted with an employment requirement; (2)
his employer was informed of that belief; and (3) he was discharged or disciplined for failing to
comply with the conflicting employment requirement. See Weber v. Roadway Exp., Inc., 199 F.3d
270, 273 (5™ Cir. 2000). Put another way, in order “[tJo survive Rule 12(b)(6) for a claim of
religious discrimipation under Title VII, [Thomas] must plead that he suffered an adverse

"""""" employment action because of his religious beliefs.” Chatmon v. W. Texas Counseling & Rehab.,
No. 3:14-CV-945-P, 2015 WL 13544782, at *3 (N.D. Tex. Dee. 1,201 5) (citing Stone v. Louisiana
Dep't of Revenue, 590 F. App™x. 332,339 (5" Cir. 2014), appeal dismissed, 688 F. App'x 291 (5*
Cir. 2017). Furthermore, Thomas must support the allegation with facts that allow the court to
make a reasonable inference that religious discrimination occurred. Id.

Thomas has failed to allege a prima facie case of religious discrimination or any facts that
would allow the court to make a reasonzble inference of religious discrimination. He has not
alleged any bona fide religious belief that conflicted with an employment requirement. He has not
alleged any facts showing any adverse employment action by Link Staffing based on his Baptist
religion. In fact, he makes only 2 passing reference to his religion in his amended complaint. Dkt.

22-1 at 3 (“The sex and religious discrimination . . . is derived from the homosexual behavior that

21-20066.283
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complained to management about religious discrimination. The court concludes that Link
Staffing’s motion to dismiss Thomas’s Title VI religious discrimination and retaliation claims
should be granted. See Chatmon, 2015 WL 13544782, at *4 (Granting 12(b)(6) motion to dismiss
religious discrimination claim where pro se plaintiff failed to plead any facts linking his discharge
to a religious-based discriminatory motive).

C.  Race Discrimination ang Retaliation under Title VII and Sectlon 1981

took place the first day I started to work at Grundfos . . ..), Fially, he has not alleged that he
|
; C.1 Thomas’s race-based discrimination claims.

Under the McDonnell Douglas framework, a plaintiff seeking to establish a claim of racial
discrimination under Title VII without direct evidence of racial animus must first make out a prima
facie case of discrimination. Okoye v. Univ. of Tex. Hous. Health Sci. Ctr., 245 ¥.3d 507, 512-14

(5th Cir. 2001). To establish a prima facie case, a plaintiff must show that he (1) is a member of a

protected class; (2) was qualified for his position; (3) was subject to an adverse employment action;
| and (4) was replaced by someone outside the protected class, or, in the case of disparate treatment,
that others similarly situated were treated more favorably. Outley v. Luke & Assocs., Inc.,840F.3d
212, 216 (5th Cir. 2016). An adverse employment action in the discrimination context refers to
“altimate employment decisions such as hiring, granting leave, discharging, promoting, and
compensating.” Felton v. Polles, 315 F.3d 470, 486 (5th Cir. 2002), overruled on other grounds
by Burlington Northern & Santa Fe Ry. Co. v. White, 548 U.S. 53 (2006).
Link Staffing first argues that Thomas fails to state race-based discrimination and

retaliation claims because he does not allege his race. Thomas’s African-American race is apparent

from his TWC and EEOC charges, which are considered as part of his complaint for purposes of

21-20066.284
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this motion to dismiss. In addition, Thomas’s Amended Complaint expressly corrects any deficit
in this regard by identifying his race as African-American. Dkt. 22-1 at 1.
Link Staffing next argues for dismissal of the race-based discrimination claims because
Thomas has failed to allege facts showing similerly situated employees outside his race were
treated more favorably than he was treated. While Thomas’s pleading is not well-organized, it is
clear from the allegations that Thomas contends he was treated less favorably by Grundfos by
being passed over for a permanent position because he i3 black and not “European-Amecrivan.”
! Thomas names John Xroll and “Todd” as European-American employees who were treated more
favorably than he was in being selected to fill permanent positions. Dkt. 1 at 11. Thomas also
alleges that “two European males were treated more favorably than Plaintiff” in regard to training.
Dkt, 1 at 2, It is clear Thomas is alleging that as a joint employer, Link Staffing is also liable for
that discriminatory conduct. See Burton v. Freescale Semiconductor, Inc., 798 F.3d 222, 229 (5%

pES

Cir, 2015) (“A staffing agency is liable for the discriminatory conduct of its joint-employer client

if it participates in the discrimination, or if it knows or should have known of the client's
discrimination but fails to take corrective measures within its control.”). Although Thomas has not
pleaded detailed facts demonstrating that the employees outside of his protected class that were
treated more favorably were similarly situated to him, as a pro se litigant Thomas’s pleading is
entitled to a liberal construction, and the court makes all reasonable inferences in his favor at this
stage of the proceedings. The court concludes that Thomas has sufficiently alleged the prima facie

elements of a claim for racial discrimination against Link Staffing. Therefore, the motion to

dismiss the race-based discrimination claim should be denied.

10
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C.2. Thomas’s race-based retaliation claims.

Mﬂ‘ To present a prima facie case that he was retaliated against in violation of Title VII because
he complained of race discrimination, a plaintiff must show that: (1) he engaged in protected
activity, i.e., complaining of discrimination; (2) he was subjected to an adverse employment action;
and (3) a causal link exists between the protected activity and the adverse employment action.
Davis v. Dallas Area Rapid Transit, 383 F.3d 309, 319 (5™ Cir. 2004). The definition of
an adverse employment action in the retaliation context is broader than the definition used in the
discrimination context. See Porter v. Houma Terrebonne Hous. Auth. Bd. of Comm’rs, 810 F.3d
940, 945-46 (5 Cir. 2015) (noting that adverse employment actions for retaliation claims are not
limited to the workplace, and the standard is less demanding than an ultimate employment
decision). An adverse employment action in the retaliation context is one that is “harmful to the
point that [it] could well dissuade a reasonable worker from making or supporting a charge of
discrimination.” Id. at 945 (alteration in original) (quoting Burlington N. & Santa Fe Ry. Co. v.
White, 548 U.8. 53, 57 (2006)). Whether an action meets this standard is judged by the standard
of a “reasonable employee,” and will often depend upon the particular
circumstances. Id, (quoting Burlington, 548 U.S. at 69); Stringer v. N, Bolivar Consol. Sch. Dist.,
No. 17-60282, 2018 WL 1192999, at *7 (5™ Cir. Mar. 7, 2018).

Link Staffing asserts that Thomas’s race-based retaliation claim should be dismissed

beeause Thomas does not identify any materially adverse action taken by Link Staffing in response

to Thomas’s alleged protected activity, However, Thomas alleges that Link Staffing retaliated
against him by disciplining him for complaining to Grundfos, by joining with Grundfos in

terminating his assignment, and by not giving him another assignment. These allegations meet the

i1
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minimum pleading standards for a retaliation claim and the motion to dismiss the retaliation claim
should be denied.

D. Thomas’s sex diserimination/retaliation claims based on a hostile work
environment.

D1, Sex discriminatimi based on the alleged hostiie work environment
Thomas's Amended Complaint, response to Link Staffing’s motion to dismiss, and August
2016 Affidavit, make clear that he alleges a hostile work environment claim and not a traditional
sex discrimination claim, or a quid pro quo sexual harassment claim. See Dkt. 22-1 at 3 (“The sex
and religious discrimination, sexual harassment, and hostile work environment is derived from the
homosexual behavior that took place the first day I started to work at Grundfos with the
homosexual comments that were directed at me and that were made in my presence at others as
well as the homosexual physical acts that I witnessed that were acted upon others.”); Dkt. 25 at 4
(“Plaintiff[‘s] sex discrimination claims fall under the sexual harassment claim, from the constant
and daily homosexual remarks and acts committed in front of Plaintiff and/or at Plaintiff.”); Dkt.
1-2 at 4-5 (“It was just onc homosexual story, gesture, and/or innuendo after another it is just the
culture created by Grundfos, creating this hostile work environment.”). Link Staffing argues that
Thomas’s complaint does not comply with Rule 8(a) regarding this cause of action because itis
rambling, incoherent, and does not state a plausible claim for relief. The court agrees that Thomas
has not alleged a plausible hostile work environment claim.
“The creation of a hostile work environment through harassment” is a form of

discrimination prohibited by Title VIL E.E. 0.C. v. Boh Bros. Const. Co., L.L.C.731 F.3d 444, 452
|

(5th Cir. 2013) (quoting Vance v. Ball State Univ., 570 U.S. 421, 424 (2013)). Furthesmore, the
Supreme Court has held that same sex harassment is actionable under Title VIL. Oreaie v.

Sundowner Offshore Servs., Inc., 523 U.S. 75, 78 (1998). An employer's Jiability under Title VII

e
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for workplace harassment depends on the status of the harasser: If the harassing employee is the
victim's supervisor, and the victim proves the harassment resulted in a “tangible employment
action,” the employer is strictly liable. E.E.O.C. v. Boh Bros. Const. Co., L.L. C., 731 F.3d 444,452
(5™ Cir. 2013) (quoting Vance v. Ball State Univ., 570 U.S. 421, 424 (2013)). However, if the
harasser is simply the victim’s co-worker, the employer can be held liable only upon a showing
that it was negligent in controlling the working conditions. Jd. Thus, an employer’s liability for its
employee’s harassing conduct can hinge on whether the harasser is a supervisor or simply a co-
worker. Id.

A supervisor is someone “empowered by the employer to take tangible employment
actions against the victim.” Id. at 453. Thomas alleges harassing comments and actions by Jorge
Sosa, his “zone leader,” Terry Jalufkas, “the Lead,” (Dkt. 1-2 at 4-3), and John Taylor (Dkt. 1 at
22). However, Thomas fails to plead any facts establishing that these men were his supervisors or
empowered to make tangible employment actions with respect to him, such as hiring, firing or
disciplining him. Having failed to plead any facts showing the alleged harassers were his
supervisors, Thomas also fails to allege any facts showing that Link Staffing was negligent in
controlling the working conditions that allegedly allowed co-workers to harass him.

Even assuming Thomas had alleged that the harassers were his supervisors, and Link
Staffing could be held responsible for their conduct under a strict liability standard, Thomas has
failed to plead facts to support the required elements of his claim.’ In the context of a same-

sex hostile work environment claim, the Fifth Circuit utilizes a two-step inquiry to evaluate first

whether the alleged harassment was based on the victim's sex and, second, whether the conduct

5 A hostile work environment claim based on a supervisor’s conduct requires the plaintiff to plead and prove: (1) he
Bolongs to a protectad class; (2) he was subject to unwelcome sexual harassment; (3) the harassment was based on the
protected characteristic [his sex); and (4) the harassment affected @ ‘term, condition, or privilege’ of
employment.” Boh Bros., 731 F.3d at 433.

13
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meets the severe and pervasive standards for a hostile-work-environment claim. E.E.O.C. v.Boh
Bros. Const. Co., L.L.C., 731 F.3d 444, 453 (5% Cir. 2013). Both elements must be met in order to
impose liability on an employer. “For example, same-sex harassment that is ‘severe or pervasive’
enough to create a hostile environment might be excluded from the coverage of [T]itle Vil because
. it was not discriminatory on the basis of sex.” /d. On the other hand, “same-sex harassment that is
indisputably discriminatory might not be serious enough to make out . . . {a] hostile environment
claim.” Jd.
Thomas has failed to allege a crucial requirement of his same-sex hostile work environment
claim-that the conduct was so objectively offensive as to alter the terms, conditions, or privileges
| of his employment. See Boh Bros.,731 F.3d at 455 (citing Oncale at 80-81). The severity and
pervasiveness of tﬁe conduct are judged from the perspective of a reasonable person in the
plaintiff’s position, considering all the circumstances. Oncale at 81. Thomas completely fails to
allege that the terms of his employment were altered in any way as a result of the alleged same-
sex harassment. He alleges that his assignment was terminated by Grundfos and disciplined by
Link Staffing as a result of his complaints of racial discrimination. However, his only allegations
regarding the effect of the alleged sexual harassment are that Sosa’s comments “placed an image
in [his] mind that he cannot get rid of,” that he is “subconscious about bending over at work and
[incidentally] brushing up against other male employees at work, and that he “becomefs] enraged”
any time he hears Sosa’s voice, Dkt. 1-2 at 4. He does not zilege any physical, threatening, or
menacing conduct. The physical acts he alleges in his initial Verified Complaint include other
employees “groping each other,” and “sunning things up the crack of each other buttock and on
and on.” Dkt. 1 at 22. Assuming the truth of these allegations, as the court must in this context,

none of the alleged conduct rises to the standard of harassment that courts within the Fifth Circuit

14
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generally find so severe and pervasive as to affect a term or condition of employment. See, e.g.,
Gibson v. Potter, No. 05-1942, 2007 WL 1428630, at “6 (E.D. La. May 10, 2007) (granting
defendant’s motion for summary judgment where male employee once grabbed plaintiff’s

buttocks, attempted to stick his tongue in her ear on several occasions, and solicited dates from

2011) (granting summary judgment on hostile work environment claim where plaintiff was cursed
at several times, told that she needed to reward customer with sex for puxchasing car from her, and

|
!
i
!
plaintiff); Hollins v. Premier Ford Lincoln Mercury, Inc., 766 F.Supp.2d 736, 744 (N.D. Miss.
was called a “bitch” same day her employment was terminated).
| While Thomas’s allegations paint of a picture of a crude and vulgar work cuiture, they are
I not enough to state a claim for a hostile work environment based on sexual harassment. See Oncale,
523 U.S. at 80 (Title VII is not a general civility code for the American workplace, regardless of
whether opposite-sex or same-sex harassment is at issue). Thomas has failed to plead facts
i o necessary to suppott a claim against Link Staffing for sex-based discrimination resulting from a
hostile work environment and the claim should be dismissed.
D.2. Retaliation based on complaints about a hostile work environment
The same legal standards apply to Thomas’s retaliation claim based on complaints of
sexual harassment or hostile work environment as apply to his race-based retaliation claim. To
make out a sex harassment/hostile work environment retaliation claim, Thomas must demonstrate
that he engaged in protected activity by complaining about sexual harassment, that he suffered an
adver;c employment action, and that there is a causal link between the two. See Hackett v. United
Parcel Service, No. 17-20581, 2018 WL 2750297, at #5 (5% Cit, June 6, 2018).
Thomas’s Amended Complaint clearly alleges setaliation based on his complaints about

racial discrimination (Dkt. 22-1 at 2-3, detailing racial discrimination and retaliation claim), but

15
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makes no allegation of retaliation based on complaints of sexual harassment or a hostile work
environment resulting from that harassment (Dkt. 22-1 at 3, detailing sex harassment and hostile
work environment claim). The court concludes that Thomas has failed to state a piausible claim
for retaliation for complaining of a sexually hostile work environment and recommends that this
claim be dismissed.
IV. CONCLUSION AND RECOMMENDATION

For the reasons discussed above, the court RECOMMENDS that Link Staffing’s motion

to dismiss with prejudice Thomas’s claims for violation of Chapter 21 of the Texas Labor Code,

age discrimination and retaliation, religious discrimination and retaliation, and hostile work

environment sex discrimination and hostile work environment retaliation should be GRANTED.
Link Staffing’s motion to dismiss Thomas’s race discrimination and retaliation claims should be

DENIED.

The court further RECOMMENDS that Thomas be ordered to file a Second Amended
Complaint consistent with these rulings and compliant with Rule 8 of the Federal Rules of Civil
Procedure within 14 days of entry of an Order of Adoption, if any, of this Memorandum and
Recommendation and the Memorandum and Recommendation on Christic O’Brien’s Motion to
Dismiss.

The Clerk of the Court shall send copies of the memorandum and recommendation to the
respective parties, who will then have fourteen days to file written objections, pursuant to 28
U.S.C. § 636(b)(1)(c). Failure to file written objections within the time period provided will bar
an aggrieved party from attacking the factual findings and legal conclusions on appeal. Douglass
v. United Servs. Auto. Ass’n, 79 F.3d 1415, 1428-29 (5th Cir. 1996) (en banc), superseded by
statute on other grounds.

16
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The original of any written objections shall be filed with the United States District Clerk,

P.O. Box 61010, Houston, Texas 77208; copies of any such objections shall be delivered to the

chambers of Judge Lee H. Rosenthal, Room 11535, and to the chambers of the undersigned, Room

8608.

Signed on January 08, 2019, at Houston, Texas.

hristina A. Bry
United States Magistrate Judge
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UNITED STATES COURT OF APPEALS
FOR THE FIFTH CIRCUIT
)
Michel Thomas )
Appellant )
V. )
)
)
Stafflink, Inc, deing business as, )
Link Staffing Services; )
Bill Pitts; ) No. 21-20066
Karen Pitts ) USDC No. 4:17-cv-03902
Mario Tamez )
Matt Trimble )
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REQUEST FOR A PANEL REHEARING

The panel decision conflicts with a decision of the United States Supreme Court or of the court
to which the petition is addressed(with citation to the conflicting case or cases) and consideration by
the full court is therefore necessary to secure and maintain uniformity of the court’s decision; or.

Come now Michel Thomas is requesting this Honorable Court for a panel rehearing pursuant to
Rules 35 and 40, for all the reasons stated within.

STATEMENT OF ISSUES
1. Did the panel err in using abuse of discretion, instead of de novo when it was a Rule

60(b)(4) motion and are allowing void judgments to be enforced ,conflict with Supreme Court.

to determine if the Final Judgment ROA.826; was the final decision decision made, and if not |

2. Did the panel err when it did not apply statute 28 USC 1291 properly, at all, and/or fully
| could Thomas have legally filed a notice of appeal, after the district court entered in additional
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decisions subsequent to the final judgment, ROA.826; and the panel failed to consider all the
decisions the district court made after the first final judgment, did all the other decision the
district court made, render that first final judgnient moot, invalid, and/or veid.

3. The panel use the wrong standard of review when it came to Thomas argument that the
Finial Judgment, ROA.826; as well as the Memorandum and Recommendation, ROA.812-824;
and the Order adopting the Memorandum and Recommendation, ROA.825; violated Thomas’
due process rights, the panel did not use the right standard of review which is de novo for due
process issue or constitutionality issues, instead the panel use the abuse of discretion which is in
conflict to Court’s prior ruling on standard of review. This Court has over looked Thomas’ brief

4. The panel did not consider Thomas’ lack of subject matter jurisdiction argument he
made in his Rule 60 (b)(4)motion on the first Final Judgment entered, where the standard of
review is de novo under other 5" Circuit Court of Appeals cases.

5. Did the panel created a conflict within this Court, when it applied it general practice
standard when it comes to filing multiple Rule 60(b) motion, instead of using the standard of
applying the statutory text plainly, in his fairest reading.

6. Did the panel create a conflict with this Court when it did it not use the full, plain and

fairest reading of the statutory text of 28 USC 636. 28 USC 1291, and Federal Appellate Rules of

Civil Procedure 4(a)(4)(A)and Rule 4(a)(4)(A)(vi) and did the panel err when it rule Thomas did

not timely file his notice of appeal.




STATEMENT OF PROCEEDING
Thomas filed an employment discriminaﬁon case in the district court it was dismissed and
Thomas then filed a notice of appeal with the United States Court of Appeals Fifth Circuit and is now
requesting a panel rehearing.

Argument

1. Rule 60(b)(4) motions standard of review is de novo

The Employers” argument that the standard of review is abuse of discretion is a frivolous
and harassing argument and the Employers kpow it. The Employers state in their argument, see page 24
of Employers’ Reply Brief that Thomas filed his August 31%, 2020 motion to dismiss (see ROA.827-
831.) under Rule 60(b)(3), 60(b)(4), and 60(b)(6).

The Employers were well aware also in the August 31%, 2020 ,Rule 60 motion, Thomas also
cited cases that supported his arguments, that the Memorandum and Recommendation, see ROA.812-
824; the order adopting the Memorandum and Recommendation, see ROA.825; and Final Judgment,
see ROA.826 should be vacated. One of those cases were Oless Brumfield et al v. United States of

America, no. 14-31010 (5™ Circuit decided 11/10/2015). The Employers knew it was a Rule 60(b)(4)

motion 10 void judgment and was informed of the case Oless Brumfield et al, this court always start it

analysis and/or discussion of a case with the standard of review and true to practice and pattern, it starts

this case analysis and discussion with the standard of review and stated this “ This Court review of

intervenor’s Rule 60(b)(4) motion is de nove. Jackson v. FIE Corp., 302 F. 3d 515, 521-22 (5"
Circuit 2002). “The rule states that a “court may relieve a party or its representative from a final
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judgment, order, or proceeding for the following reasons: (4) if the judgment is void.” Fed R. Civ. P.

60(b)(4). Rule 60(b)(4) motions leave no margin for consideration of the district court’s discretion

as the judgment themselves are by definition either legal nullities or not.”

2. 28 USC 1291; Final Decisions were not properly applied

The Employers’ knew the order adopting the Memorandum and Recommendation, see
ROA.825; and the Final Judgment, see ROA.826, were void, because the Employers mislead this Court
through omission. The Employer did not inform this Court that the district court had issue an order,
advising Thomas he would be permitted to file his objection, (see ROA.832.) that is a legal decision
that reinstated Thomas’s claims for the time being, so the Final Judgment, ROA.826; is no longer the
final decision (Thomas can only file a notice of appeal to a final decision that have disposed of all
the claims, under 28 USC 1291) the Employers did not inform this Court that the district court issue
another order adopting the Memorandum and Recommendation, (see ROA.851.), so the Final
Judgment, ROA.826; was not the final decision of the district court, the Employers also attempted to
hide from this Court the fact that the district Court issue anew Final Judgment, see ROA.852; so the
Final Judgment,kROA.BZG was not the district court’s final decision. The district court’s final decision
in this case came on November 9%, 2020. Thomas could not legally appeal the Final Judgment,
ROA.826; because it was not the final decision disposing all the claims and 28 USC 1291 is clear the
Federal Appeal Courts only have jurisdiction of notice of appeals from final decision of the federal
district courts. The Employers knew all of this and still wasted this Court’s time and force Thomas to
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spend time, money, and mental resources to respond to a bogus argument that the Employers knew
were bogus and frivolous, but was looking for a technicality. When the Employers fail to reveal to the
Court those facts, rendered the Employers’ argument baseless.

This Court did not have the legal right (jurisdiction) to have a notice of appeal filed in this
Court on that first Final Judgment, ROA.826; because it was not the final decision and al! of Thomas

claims had not been disposed of.

3. Constitutionality Questions De Novo Review

This Court’s ruling conflicts with these cases because it gives legal protection and enforcement
of the Memorandum and Recommendations, the orders adopting the Memorandum and
Recommendations, the Final Judgments and the orders to Strike. When they are all void for no due
process, lack of subject matter jurisdiction, and no actual recording of the proceedings.

The claims were null and void before the motion for summary judgment was granted, because
there was no notice or hearing held on the claims prior to the motion for summary judgment being
granted.

The fact that this entire case was without due process and the district court lacked subject matter

- jurisdiction are UNDISPUTED FACTS, THEREFORE AS A MATTER OF LAW SHOULD BE

REVERSED. AT NO POINT AT NO LEVEL HAVE THE EMPLOYERS DISPUTED THAT

FACT, IT DOES NOT EXIST IN THE RECORD, ANY WHERE.

United States v. Martinez, 151 F. 3d 384, 390 (5" Circuit 1998), “ Whether disclosures of
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impeachment information violate any constitutional or statutory right of the defendant is determined as

a question of law. East v. Scett, 55 F. 3d 996, 1002 (5* Circuit 1995). This Court reviews questions of

law de novo. In the Matter of Taylor, 132 F. 3d 256, 259 (5" Circuit 1998).

The Memorandum and Recommendation, (ROA.812-824.), the order adopting the
Memorandum and Recommendation, (ROA.825.), and the Final Judgment was already null and void
before the district court ever sent them, because Thomas due process rights were violated oh those
claims, when Thomas did not get notice as required under Rule 12(c),( Motion for Judgment on the
Pleadings: After the pleadings are closed- but early enough not to delay trail- a party may move
for a judgment on the pleadings.) and did not get a hearing as required under Rule 12(i), Hearing
Before Trial: If a party so mo;ves , any defense listed in 12(b)(1)-(7)- whether made in a pleading
or by motion- and a motion under Rule 12(c) must be heard and decided before trial unless the
court orders a deferral until trial. Thomas due process rights were Violatéd under the Fifth
Amendment of the United States Constitution, which states no person shall be deprived of life, liberty,
or property without due process of law. There were a double violations of Thomas’ due process rights
during the entire proceedings leading up to the entry of the Memorandum and Recommendation,
ROA.812-824; the order adopting the Memorandum and Recommendation, ROA.825; and the Final
Judgment, ROA.826, Thomas did not get notice, a hearing, there is no record of the proceedings and
the district court did not adhere to 28 USC 636, in failing to send Thomas a copy of the Memorandum
ana Recommendation and giving Thomas 14 days to file objection, so the district court did a do over.

Therefore for this Court to affirm the district court’s Memorandum and Recommendations,
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Orders adopting the Memorandum and Recommendation, Final Judgments and the Orders to Strike will
run in direct conflict with the following cases that comes from both the U, S. Court of Appeals Fifth
Circuit and the United States Supreme Court.

Griffin v. Griffin, 327 U.S. 220, 66 S. Ct. 556, 90 L. Ed 635 (02/25/1946), “ A judgment

obtained in violation of procedural due process is not entitled to full faith and credit when used in

another jurisdiction.” “ Moreover due process requires that no other jurisdiction shall give effect,

even as a matter of comity, to a judgment elsewhere acquired without due process, Restatement
of Judgment 11, comment, (c).” “DUE PROCESS FORBIDS ANY EXERCISE OF JUDICIAL
POWER WHICH, BUT FOR THE CONSTITUTIONAL INFIRMITY, WOULD
SUBSTANTIALLY AFFECT A DEFENDANTS RIGHT.”

Scheuer v. Rhodes, 416 U. S. 232, 94 S. Ct. 1683, 1687 (1974), “When a judge acts as a_

trespasser of the law, when the judge does not follow the Jaw, the judge loses subject matter
jurisdiction, and the judges orders are not just veidable, but void with no legal force or affect.”

“When a state officer (federal officer in this case) acts under a state law ( Federal law in
this case) in a manner violative of the Federal Constitution, he becomes in conflict with the

superior authority of that constitution and is in that case stripped of his official or representative

character and is subject in his person to the consequences of his individual conduct.”

Old Wayne Mutual Associate v. McDonough, 240 U. S, 8, S. Ct. 236 (1907), voiding the

Court’s judgment stating, “It was wanting in due process of law.
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“The lack of statutory authority to make a particular order of judgment is akin to lack of
subject matter jurisdiction and is subject to collateral attack.” 46 Am Jur. 2D I udgments, 25,
pp388-389.

Assad v. Phelps, 307 S. Ct. 361, 362, 425 S. E. 2d 397, 398(1992), “It is fundamental that no
judgment or order affecting the rights of a party to the cause shall be rendered without notice to
the party whose rights are to be affected.”

Earle v. McVeigh, 91 U. S. Ct. 503, 23 L. Ed. 398, February 14", 1876, 1873 Lexus 1374, «

Due notice to the defendant is essential to jurisdiction 504 of all courts sufficiently it appears to

the legal maxim, that no one shall be condemned in his person and property without notice and

the opportunity to be heard in his defence, is a maxim of universal application.”

Oless Brumfield et al v. United States of America, no. 14-31010 decided November 10%,

2015 citing Williams v. New Orleans Pub. Serv. Inc., 728 F. 2d 730, 735 (5" Circuit 1984), “ An

order is void only if the Court that rendered it lacked jurisdiction of the subject matter or of the

parties, or if it acted in a manner inconsistent with due process.”

United States Aids Funds Inc., v. Espinesa, 557 U. S, 260, 270, 130 S. Ct. 1367, 1377
(2010), “ Although the term “void” describes as a result, rather than the condition rendered a

judgment unenforceable it is suffices to say that a void judgment, is one that is affected by a

fundamental infirmity that the infirmity may be raised EVEN AFTER THE JUDGMENT
BECOMES FINAL.....

The list of of these infirmities is exceedingly short, otherwise, Rule 60(b)(4)’s exception to
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finality would wallow the rule.”

“The Court decided however that Espinosa presented no opportunity to review lower

court’s assertions. Construing Rule 60(b)(4) that a judgment is void because because of a

jurisdiction defect only in the exceptional case, in which the court that rendered judgment lacked
even an arguable basis for jurisdiction.”

Sabariego et al v. Maverick, 124 U. S. 261 (8 U. S. Ct. 461, 31 L. Ed. 430) 01/12/1888 citing
Windsor v. McVeigh, 93 U. S. 274, 277, “ This was said, it is true of the effect to be given in our
courts to the decree of a court in a foreign jurisdiction. But the rule is the same in regard to

domestic judgments, THE RECORD OF WHICH TO BE EFFECTIVE AS EVIDENCE MUST

SHOW UPON THE FACE A CASE WITHIN THE APPARENT JURISDICTION OF THE

COURT. IF THE MERE DECREE AND SENTENCES OF A COURT STANDING BY ITSELF
WITH THE RECORD OF THOSE PROCEEDINGS NECESSARY IN A LAW TO SUPPORT
THE JUDGMENTS IS NOT RECEIVABLE IN EVIDENCE OF PROOF OF ITS LEGALITY, a

FORTIORI , NO AFFECT CAN BE GIVEN TO THE PROCEEDINGS IN THIS, UNLESS

SUSTAINED BY PROOF OF ACTUAL PROCEEDINGS.”

Also it states, “‘Wherever one is assailed in his person or property, said this Court in
Windsor v. McVeigh, 93 U. 8. 274, 277 there may defend, for liability and the rights are
inseparable. This is a principle of natural justice, recognized as such by common intelligence of
all nations. A sentence of a court pronounced against a party, without hearing him or giving him
an opportunity to be heard, is not a judicial determination of his rights, and is not entitled to
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respect in any other tribunal.”

Milliken v. Meyer, 311 U. S. 457, 61 S. Ct. 339, 85 L. Ed. 278 (1940), “ A void judgment
which includes judgments entered in by a court which lacks jurisdiction over parties or subject
matter or lacks inherent power to enter the particular judgment, or an order procured by fraud

can be attacked at any time, in any court, either directly or collaterally.”

4. Lack of Subject Matter Jurisdiction Dismissal Reviewed De Novo

Bank of Louisana et al v. Federal Deposit Insurance Company, ne.17-30044 (5 Circuit

decided 03/28/2019), “ We review a dismissal for lack of subject matter jurisdiction de novo
accepting all well- pleaded facts as true and viewing those facts facts in the light most favorable

to Plaintiff. Griener v. United States, 900 F. 3d 700, 703 (5" Circuit 2018).

It is undisputed that the district court lacked subject matter jurisdiction to enter in the
Memorandum and Recommendations, the orders adopting the Memorandum and Recommendation, the
Final Judgments, and the Orders to strike. The burden is upon the Employers to prove subject matter

jurisdiction and to affirm the district court’s Final judgments is in conflict with Bank of Louisana et al

v. Federal Deposit Insurance Company where it states, “ A district court should dismiss where it
appears certain that the Plaintiff can not prove a plausible set of facts that establish subject
matter jurisdiction.” Venable v. La Workers Comp. Corp,, 740 F. 3d 937, 941 (5™ Circuit 2014)
(cleaned up).

“ A court may find that a plausible set of facts by considering (1) the complaint alone; (2)
the complaint supplemented by undisputed facts evidence in the record; or (3) the complaint
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supplemented by undisputed facts plus the court’s resolution of the facts.” Spotts v. United
States, 613 F. 3d 559, 565-66 (5 Circuit 2010) ( citation omitted) THE PARTY ASSERTING
THE JURISDICTION BEARS THE BURDEN OF PROOF. Griener, 900 F. 3d at 703.

5. This Court created a conflict using the general practice standard

This Court using the general practice of this Court as the standard for affirming the district
court’s orders and judgments conflicts with Joseph Thomas et al v. Tate Reeves et al, no. 19-60133
(5" Circuit 06/18/2020). “ The Supreme Court has put it plainly “a long- established practice”

does not justify a rule that denies statutory text it fairest reading.

“QOur loyalty runs to congress and its commands”

“Qur duty is to legislative text, not to litigation habits that, until now, have gone merrily
along unexamined.” This Court is bound to apply the plain reading and fairest reading of the entire
applicable statute.

“ The surplusage canon lauded as a cardinal principle of statutory construction,
teaches, it is no more the court’s function to revise by subtraction than by addition.”

“Its the business of courts to take lawmakers at their word, and to presume they meant

what they said, on this vital point, the Supreme Court has been unsubtle [W]E MUST GIVE

EFFECT TO EVERY WORD CONGRESS USED IN THE STATUTE.” National Ass’n of Mfrs.

v. Dep’t of Def., 138 S. Ct. 617, 632 (2018) citing Reiter v. Sonatone Corp., 442 U. S. 330, 339
(1979).
“ That canon advises that a statute should be construed so that effect is given to all
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provisions, so that no part will be inoperative or superfluous, void, or insignificant. Corley v.

United States, 556 U. S. 303, 314 (2009) (cleaned up) (queting Hibbs v. Winn, 542 U. S. 88, 201

(2004).

“ Our duty instead is to follow natural, everyday meaning of the words enacted into law.
Id. At 33 (The interpretive approach we endorse is that of the fair reading: determining the
application of a governing text to given facts on the basis of how a reasonable reader, fully
competent in language, would understand the text at the time it was issued.”)

“ This approach accords with the principle that words are to be understood in'their
everyday meaning. First, we start off with the plain meaning of the text, and if its obviously a
spade we call it a spade.

6. The Panel did not apply the full text of the applicable statues

If this Court apply that principle then it is clear under 28 USC 1291 Thomas could not appeal
until the “Final Decision” and the Final decision did not occur until January 4®, 2021, see ROA.859.

28 USC 1291: Final Decisions of District Courts; The court of appeals (other than the
United States Court of Appeals for the Federal Circuit) shall have jurisdictions of appeals from
all final decisions of the district courts of the United States.

Clearly this Court did not and do not have jurisdiction of the Final judgment, ROA.826; because
it was not the final decision by any stretch and that is why the Employers are attempting to mislead this
Court by not disclosing all the other decisions the district court made after the Final Judgment,

ROA .826; see ROA.832; ROA.837;ROA.851;ROA.852;R0OA.859; all these decisions came after Final
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Judgment, ROA.826; This Court had and have no jurisdiction over it, because it as not the district
court’s final decision, all of Thomas claims were not disposed of, that is a spade.

28 USC 636: Jurisdiction, Powers, and temporary assignment;

28 USC 636((b)(1)(c), The Magistrate Judge shall file his proposed findings and
recommendations under subparagraph (B) with the court and a copy shall forthwith be mailed to

all parties. Within fourteen days after being served with a copy, any party may serve and file

written objections to such proposed findings and recommendations_as provided by rules of court.

A judge of the court shall make a de novo determination of those proportions of the report or
specified proposed findings or recommendation to which objection is made. A judge of the court
may accept, reject, or modify, in whele or in part, the findings or recommendations made by the
Magistrate Judge. The judge may also receive further evidence or recommit the matter to the
magistrate judge with instructions.

With that statute, it is clear the proceedings had not concluded, the claims were still alive, so the
Final Judgment, ROA.826; was clearly not the final decision that would give this Court jurisdiction,
there was no final judgment (Final Decision) to file a notice of appeal where this Court would have
jurisdiction under 28 USC 1291, If Thomas would have filed a notice of appeal and the district court
decided to reject the Memorandum and Recommendation Thomas notice of appeal would have
been rejected, as no jurisdiction.

It is also clear that the district court did not have subject matter jurisdiction, because the district

court did not mail Thomas a copy of the Memorandum and Recommendation, ROA.812-824; as
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mandated by statute, so Thomas could receive a de novo review, a statutory right under 28 USC 636(b)
(1)(C). Also it is void because Thomas therefore did not get notice of the Memorandum and
Recommendations and an opportunity to file objections.

Thomas notice of appeal was file timely in accordance with Federal Appellate Civil Procedure
Rule 4(a)(4)(A) and Rule 4(a)(4)(A)(vi). Because their were TWO FINAL JUDGMENTS ENTERED.

Rule 4(a)(4)(A) states If a party files in the district court ANY OF THE FOLLOWING
MOTIONS under the Federal Rules of Civil Procedures and DOES SO WITHIN THE TIME
ALLOWED BY THOSE RULES-"THE TIME TO FILE AN APPEAI RUNS FORAILL
PARTIES FROM THE ENTRY OF THE ORDER DISPOSING OF THE LAST SUCH
REMAINING MOTION*”, Thomas had the legal right to file a second 60(b) motion.

Rule 4(a)(4)(A)(vi) states, for relief under Rule 60 if the motion is filed no later THAN 28
DAYS AFTER THE JUDGMENT IS ENTERED.

Osternick v, Ernst & Whinney, 489 U. S. 169, 174 (1989), “[TThe policy of Congress
embodied in [28 USC 1291} is inimical to piece meal appellate review of trial court decisions.

Because Federal Rules of Appellate Rule 4(a)(4)(A) RENDERS IN EFFECTIVE ANY
NOTICE OF APPEAL FILED WHILE A RULE 59(e) MOTION IS PENDING.”

“But if he timely submits a rule 59(e) motion, THERE IS NO LONGER A FINAL
JUDGMENT TO APPEAL FROM. ONLY THE DISPOSITION OF THAT MOTION
“RESTORES THE FINALITY” OF THE CLOCK OF THE ORIGINAL JUDGMENT *THUS

STARTING THE 30 DAY CLOCK. Before the amendment of 1993 to rule 4(a) rute 60(b0 motions
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were done under 59(e) motions and that changed in 1993.

A plain and fair reading of statutory text, clearly Thomas notice of appeal was timely filed.
Thomas timely filed his Rule 60(b) motion on both final judgments within the 28 days allowed and
once the district disposed of the last such remaining motion, within 30 days Thomas filed his notice of
appeal. Thomas timely filed his Rule 60(b) motion to both final judgment so the clock did not restart.
until the last remaining 60(b) motion was disposed of. A Rule 60(b) motion that only challenges the

legal integrity of the proceeding can not be deemed successive, Bannister v. Davis, no.18- 6943

(06/01/2020) quoting Gonzalez v. Crosby, 545 U. S. 524 (2005). Thomas Rule 60(b) Motion only
challenged the legal integrity of the proceedings, and can be successive.,
CONCLUSION

This Honorable Court should grant Thomas a panel rehearing and reverse its ruling affirming
the district court’s final Judgment. The Employer misrepresented the facts and the standard of review,
The Employer stated Thomas motion was a Rule 60(b)(4) motion and in the same breath stated that
the standard of review was abuse of discretion knowing the standard of review was de novo.

The Employer then mislead the Court by omitting the fact about the final decision. For all the

reason stated within Thomas asks this Court for a panel rehearing.

1127 Eldridge Parkway #300-167 Houston, Texas 77077/ 770-255-8917/ Date: 08/28/2021

15




CERTIFICATE OF COMPLIANCE

Thomas certify that this request for rehearing complies with Rule 40(b)(2) and is only 15 pages.

Michel Thoma

ALy,

CERTIFICATE OF SERVICE
I Hereby certify a true and correct copy of this request for a panel rehearing and certificate of
compliance were sent to the Employers’ attorney at 1310 McKinney Street #1900 Houston Texas 77010

via United States Postal Service Certified Mail with return receipt on August 28%, 2021.

p Ly

Mic omas
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No. 21-20066

Michel Thomas, acting pro se, filed an employment discrimination
lawsuit against the Defendants. The district court dismissed some of his

claims and granted summary judgment on others. We AFFIRM.

We first examine our jurisdiction. On August 4, 2020, the district
court entered final judgment against Thomas. On August 31, 2020, Thomas
filed a “motion to dismiss” under Federal Rules of Civil Procedure 60(b)(3),
60(b)(4), and 60(b)(6), arguing that the final judgment was void because it
was inconsistent with due process.

On November 9, 2020, the district court denied the motion to dismiss
and re-entered final judgment., On December 4, 2020, Thomas filed another
“motion to dismiss” under Rules 60(b)(3), 60(b)(4), and 60(b)(6). Like his
first motion, the second post-judgment motion argued that the final judgment
was void because it was inconsistent with due process. The district court
denied Thomas’s second post-judgment motion on January 4, 2021. Thomas
filed his notice of appeal on February 2, 2021.

Generally, a party must file a notice of appeal “within 30 days after
entry of the judgment or order appealed from.” Fep. R. App. P.
4(a)(1)(A). Certain timely filed post-judgment motions, including a motion
under Rule 60(b), interrupt the time for filing the notice of appeal. See FED.
R. Arp. P. 4(a)(4)(A). An appellant generally can take advantage of this
interruption only once. We have explained that successive post-judgment
motions are “condemned by well-established authority in this and other
circuits.” Charles L.M. v. N.E. Indep. Sch. Dist., 884 F.2d 869, 870 (5th Cir.
1989). As a result, “where an appellant files a second motion to reconsider
‘based upon substantially the same grounds as urged in the earlier motion,’
the filing of the second motion does not interrupt the running of the time for

appeal.” Id. (quoting Elis v. Richardson, 471 F.2d 720, 721 (5th Cir. 1973)).
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Here, Thomas’s first Rule 60(b) motion was timely filed and
interrupted the deadline for filing a notice of appeal. See FED. R. APP. P,
4(a)(4)(A). Thomas’s second Rule 60(b) motion was based on substantially
similar grounds and therefore did not interrupt the time for filing a notice of
appeal. The 30-day time for appeal ran from the district court’s denial of his
first Rule 60(b) motion. Since Thomas did not file his notice of appeal within
30 days of that denial, we have no jurisdiction to review the final judgment
entered in this case. o

Because Thomas’s notice of appeal was filed within 30 days of the
court’s denial of his second Rule 60(b) motion, we may review the court’s
decision on that motion. We review the denial of a Rule 60(b) motion for
zbuse of discretion, Wilson v, Johns-Manville Sales Corp., 873 F.2d 869, 871
(5th Cir. 1989).

After a review of the record and briefs, we conclude that the district
court did not abuse its discretion by denying Thomas’s second Rule 60(b)
motion. Thomas’s motion principally makes arguments that he made or
could have made earlier in the proceedings. He argues that the district court
colluded with the defendants but provides no evidence in support of his
claim. He otherwise offers no “extraordinary circumstances” to justify
relief. See Batts v. Tow-Motor Forklift Co., 66 F.3d 743, 748 (5th Cir. 1995).

AFFIRMED.



The judgment entered provides that appellant pay to appellees the
costs on appeal. A bill of cost form is available on the court’s

webgsite www_ cab uscourfs. gov.

Sincerely,

LYLE W. CAYCE, Clerk

Wt

By

Whitney M. Jett, Deputy Clerk

Enclosure (s)

Ms. EliZabeth L. Bolt
Mr. Allan Huddleston Neighbors
Mr. Michel Thomas
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RULE 26(b) MOTION FOR GOGQD CAUSE IN SUPPORT
RULE 27 (b) MOTION FOR RECONSIDERATION

Come Now, pursuant to Rule 26(b), Appellant, Michel Thomas is filing this Rule 26(b) motion
for good cause in support of Rule 27(b) Motion to Reconsider.

This Court affirmed the Final Judgment of the District Court which was entered in on August
13", 2021, but Thomas was not served (actually mailed out) until August 16%, 2021, please see
attachment #1.

This paper was mailed out to Thomas, therefore Thomas had 3 additional days from the 14 days
that Thomas had from Federal Rule 40(a)(1), which gave Thomas 14 days to have Thomas motion for
panel rehearing in the clerk’s office.

This statute is governed by Rule 26(a), where it states, “The following rules apply in

computing any time period specified in these rules, in any local rule, or court order, or statute

that does not specify a method of computing time.
1




Thomas had 14 days and since the court order was matled, once Thomas was served three
additional days were added to the 14 days, from the service date (mail out date), which was
August 16", 2021, please see attachment #1. These three additional days after service comes from
Rule 26(c), where it states, “ When a party may or must act within a specified time after being
served and the paper is not served electronically on the party or delivered to the party on the date
stated in the proof of service, 3 days are added after the period would otherwise expire under rule
26(a).

Thomas 14 days after service on August 16®, 2021, would have made Thomas motion for panel

rehearing due in the clerk’s office by August 30", 2021, and since the order was mailed, Thomas had 3
additional days, which would have made the date Thomas needed to have his motion for panel
rehearing in the clerk’s office by September 2, 2021.

Thomas put his motion for panel rehearing in the mail on August 28®, 2021 at 9:49am and sent
it express mail for overnight delivery, but since that was a Sunday August 29%, 2021, it was two day
delivery having it scheduled to be delivery in the clerk’s office on August 30%, 2021, please see
attachment #2.

Unfortunately Hurricane Ida hit New Orleans, La. and that resulted in the clerk’s office and this
Court being closed on August 30", 2021 through September 2™, 2021, which this Court posted on its
website and granted a 7 day extension of time to have the pleadings filed, but the clerk’s office did not
open on September 2™, 2021, and this court then granted an additional 7 days to have all pleadings
filed. That would be a total of 14 days added to the due day of September 2™, 2021 (which was the

original due date for Thomas to have his motion for panel rehearing into the clerk’s office), which puts

2




the motion for panel rehearing due in the clerk’s office on September 16%, 2021. It was actually
delivered a week early (two days after the clerk’s office and this court open for regular operations,
September 7%, 2021), on September 9%, 2021, see attachment #2.

Thomas motion for panel rehearing was filed with this within the first 7 day extension in which
this Court granted. Also, but for Hurricane Ida, Thomas motion for rehearing would have been in the
clerk’s office on August 30%, 2021, within 14 days after the order was mailed out, on August 16%, 2021,
see attachment #1, it was mailed out, without the need for the additional 3 days, that Thomas was
allowed under Rule 26 (c).

Therefore Thomas has made a good cause showing for why Thomas motion for panel rehearing
was not in the clerk’s office by August 30", 2021 through September 2™, 2021, because this Court was
closed due to Hurricane Ida, and Thomas was checking tracking and seen where the package was on
the move to the clerk’s office starting on September 4%, 2021 and arrived in New Orleans, La. on
September 8%, 2021, see attachment #2, where Thomas had being prepared to overnight another copy
of the motion for panel rehearing on September 9%, 2021, but once Thomas seen it was in New Orleans
on September 8%, 2021 Thomas held off one day, until September 9%, 2021 to see if it would be
delivered and it was, see attachment #2.

For all the reason stated above Thomas have made a good cause showing of why Thomas
motion for panel rehearing was not in the clerk’s office by September 2, 2021, but it was also timely
filed in accordance with the 14 days of extension of time granted by this Court due to Hurricane Ida.

Thomas ask this Court to rule that Thomas has in fact made a good cause showing and

3



reconsider the ruling that Thomas motion for panel rehearing was untimely and this Court should
consider Thomas’s motion for panel rehearing and reverse the affirmation of the district court’s final

judgment.

Prayerfully Submitted

ichel T as’s

1127 Eldridge Parkway #300-167 Housten, Texas 77077/770-255-8917/ Date 09/22/2021

CERTIFICATE OF COMPLIANCE

”

I Hereby certify that this motion is in compliance with Rule 27(d)(2)(D) and gﬂ%ms.

.

I Hereby certify a true and correct copy of Thomas’ Rule 26(b) motion for good cause in

CERTIFICATE OF SERVICE

support of Thomas’ motion for reconsideration was sent to the appellee’s attorney at 1301 McKinney

Street #1900 Houston, Texas 77077 via United States Postal Service Certified Mail with signed r

receipt on September 22%, 2021, M/} =7 %f
A
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MOTION TO RECONSIDERATION

COME NOW, Appellant, Michel Thomas is filing this motion for reconsideration pursuant to
Rule 27(b) in conjunction with Thomas’ Rule 26(b) motion for good cause in support of Rule 27(b)
motion for consideration.

Thomas is asking this court to consider both motions, (Rule 27 (b) motion to reconsideration
and Rule 26(b) good cause motion in support of Rule 27(b) motion for reconsideration), as it considers
Thomas’ motion for reconsideration. '

Thomas timely filed his motion for panel rehearing. The order affirming the district court’s final
judgment was entered in on August 13%, 2021, but was not served (mailed out), until August 16%, 2021,
see attachment #1, Thomas 14 days did not start until the order was mailed out and that is governed by
Rule 26(a) and Rule 26(c). Thomas had 14 days to the have his motion for panel rehearing filed, which

would have made it due on August 30%, 2021, to be in the clerk’s office, but since it was mailed,

1
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Thomas had three additional days, which made the due date September 2, 2021.

Rule 26(a) states, “The following rules apply in computing any time period specified in
these rules, in any local rule, or court order, or statute that does not specify a method of
computing time.” Statute, Rule 40(a)(1) gives Thomas 14 days to have his motion for panel rehearing
filed in the clerk’s office, So Rule 26(a) governs Rule 40(a)(1) as it pertains to the computing of time.

Rule 26(c) states, “When a party may or must act within a specified time after being

served and the paper is not served electronically on the party or delivered to the party on the date

stated in the proof of service, 3 days added after the period would otherwise expire under rule
26(a).”

Thomas’ motion for panel rehearing was due by September 2™, 2021 which includes the 3
additional days, since the order (paper) was mailed out (served), on August 16", 2021.

Thomas put the motion for panel rehearing in the mail on Saturday August 28", 2021, via
United States Postal Service Express Mail (Overnight, next day delivery), but the next day was a
Sunday, August 29th, 2021, the service date was set for Monday, August 30®, 2021 delivery. Please see
attachment #2.

Hurricane Ida hit New Orleans La. And this Court as well as the clerk’s office was closed for
regular operation and due to the damage from the hurricane, it prevented Thomas’ motion for panel
rehearing from being delivered on August 30%, 2021, and since this Court and the clerk’s office was

closed, this Court posted on its website that it was granting a 7 day extension of time for all pleading

that was due between the period of August 30™, 2021 through September 2", 2021, which included
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Enited Stateg Court of Appeals
for the FFifth Circuit

ORDER
General Docket No. 2021-8

Hurricane Ida caused catastrophic damage to dwellings, businesses, and
infrastructure in the New Orleans area, forcing the closure of the court. In
advance of the storm, General Order No. 2021-7 extended for 7 days
deadlines for pleadings.

As conditions require, the court hereby extends pending deadlines for
pleadings and briefs by an additional 7 days, EXCEPT in cases previously
designated for expedited briefing, or filings due cases scheduled for
September En Banc hearings.

This order does not extend the time to file a notice of appeal or petition for
review (see FEDERAL RULE OF APPELLATE PROCEDURE 26(B)) as the
time for filing an appeal in a civil case is mandatory and jurisdictional.

Despite the closure of the courthouse and Clerk’s Office, employees who
evacuated are teleworking, handling both emergency and routine matters.

Dated this 2°4 day of September 2021.

LYLE W. CAYCE
Clerk of Court

By DIRECTION




