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QUESTION(S) PRESENTED
In 2013 after receiving fmn{ a non-profit organization, a copy of

i discovery index, and its contents. Petitioner filed a Post-Conviction
Petition pursuant to ORC 2983.21, claiming the'dismry index and its
contents to be newly discovered evidence, evidence which he used to support
both prongs of his ineffective assistance of trial and appellate counsel
grounds raised therein. After a new decision in the Ohio Supreme Court in
Tecember 28, 2016, in State ex rel, Caster v. City of Columbus, 151 Ohio
St. 34 425, allowing full discovery, after completion of trial under ORC.
149,43 (Public Records Availability), and use of material gained pursuant
a ORC {44.43) request, to support a Post-Conviction Petition,‘ or motion.
Petitioner after receiving documents from the request found enclosed the
missing subpoena, with no affidavit, allegedly cbtained by Det, Pigman to
search Cin. Bell Wireless, And immediately filed a Crim. R, 33 Motion on
the basis of newly discovered evidence (i.e. Bt. Piguan's subpoena with
no affidavit, “Ex. O1", hereinafter), asserting similar grounds as had been
| asserted in support of his second prong of his Strickland claim in his ORC
| 2953.21 Petition, Showing prejudice to defendant by trial and appellate
counsel's failure to cbtain, review, and litigate "Ex. 01", during trial
and direct review procedures,

1. Is a Petitoner who files a Post-Conviction Petition asserting Ineffective
Rssistance of Counsel (hereinafter, IAC), of trial, and appellate . counsel

who supports his grounds with arguments in show of the required prejudice

prong, barred by res judicata doctrine.after aiscov}'é#y'of new evidence, from Fosing
similar arguments in his Crim. R, 33 motion which are otherwise unknown

outside the facts of the new evidence?



2. When a state law which prevents newly discoovered evidence cbtained by
Ohic's Revised Code 149,43 from being used to support new trial requests

{n Post-Conviction Petitions, and Crim, R. 33 motions, is overruled, and
Petitoner cbtains newly discovered evidence by ORC 149,43, under ths new
law, is his right to due process, and equal protection of law pursuant the
Sth, and 14th Amendment of the U.S. Constitution violated when the state
Court's decision denies evidence to be new, prevents resolution of Brady
violations, false testimony, and 4th Amendment violations which had a
reascnable probability of changing the cutcome of his trial, ar to undermine
confidence in the verdict? o 2 - :

3. Ibes the state of Ohio's failure to file and journalize "Ex, O1" and/or
failure to disclose such to tci&l counsel after:request by him pursuant to
Crim. r. 16, regardless of good, or bad faith violate U.S. Supreme Court
precedence in Brady v, Maryland, 373 U.S. 837

4, Is "Ex. 01", (Det. Pigman's subpoena, with no affidavit) newly discovered,
undisclosed, material evidence within the requirement of Brady v. Maryland,
373 0.8, 832

5. 0id the Chio, Montgomary County, Court of Commen Pleas failure to address
Petitoner's actual innocence claim, and the néwly discovered/presented
evidence in support of such claim violate his due process right pursuant

the Sth, and 14th Amendment of the U.S Constitution to a fair trial, where
such affected the decision of ‘the 4ury, and could have reasonably changed
the cutcome of the trial? |

6. Thas trial, and appsllats counsel violate the duty owsd their client .
when they purposely, and knowingly fail to argue a clear Brady violation,

which prevents lodging of a meritorious 4th Amendment claim?
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[X] All parties appear in the caption of the case on the cover page.
[ 1 All parties do not appear in the caption of the case on the cover page. A list of
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IN THE

SUPREME COURT OF THE UNITED STATES
PETITION FOR WRIT OF CERTIORARI

Petitioner respectfully prays that a writ of certiorari issue to review the judgment below.

OPINIONS BELOW

[ ] For cases from federal courts:

The opinion of the United States court of appeals appears at Appendix
the petition and is

[ ] reported at ; Or,
[ ] has been designated for publication but is not yet reported; or,
[ 1 is unpublished.

The opinion of the United States district court appears at Appendix
the petition and is

[ ] reported at ; OF,
[ ] has been designated for publication but is not yet reported; or,
[ ] is unpublished. ’

[ 1 For cases from state courts:

The opinion of the highest state court to review the merits appears at
Appendix A-ZL _ to the petition and is
[ ] reported at > Or,

[ 1 has been designated for publication but is not yet reported; or,
X is unpublished.

The opinion of the £ 5. Ol
appears at Appendix A-Z__ to the petition and is

[ ] reported at 2021 - Ohio - 3114 ; OF,
[ ] has been designated for publication but is not yet reported; or,
[ ] is unpublished.




PROCEEDINGS BELOW

M, Jackson, in April 12, 2016, filed a delayed Post-Conviction pursuant
ORC 2953.21 (3)(1); and (A)(2), which he claimed discovery index and itsd
contents disclosed in 2013, were newly discovered e.vidence; which he was
unavoidably prevented from obtaining, after many requests, The trial Court
denied relief, of his IAC claims, and grounds asserting prejudice, Mr.
Jackson timely appealed which the Ohio 2nd Dist. Court of Appeals Gented,
See State v. Jackson, (2nd Dist,), 2017-Ohio-1304, Pet. App. _C .

a———

Mr, Jackson next filed in Jan. 11, 2018, a Criminal Rule 33 motion for
a new trial, asserting material evidenoé being TRt, Pigman's subpoena with
-out its required affidavit to search Cin. Bell Wireless, capticned "State
v. JohnTwe", see ("Ex. 01"), acquired throush a 2017 public records request,
wag not placed on any Court's journal/docket, or disclosed to trial counsel
which was newly discovered evidence, he was unavoidably prew}ented from |
obtaining within the required time periods. With as wall as newly presented
evidence, evidence in support of his actual innocence claim. The trial Court
denied relief, holding Jackson presented no new evidence to the Court, and
res judicata barred adjudication of his asserted grounds, Mr. Jackson timely.
The Chio 2nd Oist, Court denied relief. See State v. Jackson, 2nd dist.
Court, Sept. 10, 2021), 2021 Ohdo 3114, Pet. App, _A . Mr. Jackson, timely

appealed to the Chio Supreme Court, which gthirmed.




JURISDICTION

[ ] For cases from federal courts:

The date on which the United States Court of Appeals decided my case
was

[ ] No petition for rehearing was timely filed in my case.

[ 1 A timely petition for rehearing was denied by the United States Court of
Appeals on the following date: , and a copy of the
order denying rehearing appears at Appendix

[ ] An extension of time to file the petition for a writ of certiorari was granted
to and including (date) on (date)
in Application No. A .

The jurisdiction of this Court is invoked under 28 U. S. C. § 1254(1).

[X] For cases from state courts:

The date on which the highest state court decided my case was /62/0257‘ /o’l/
A copy of that decision appears at Appendix A-Z .

[ 1 A timely petition for rehearing was thereafter denied on the following date:
, and a copy of the order denying rehearing

appears at Appendix

[ ] An extension of time to file the petition for a writ of certiorari was granted
to and including (date) on (date) in
Application No. A

The jurisdiction of this Court is invoked under 28 U. S. C. §1257(a).




CONSTTTUTIONAL AND STATUTORY PROVISIONS INVOLVED

The Fifth Amendment to the United States Constitution provides, in
éertinmt part: “No person shall be *** deprived of life, liberty, or property
without due process of law" U,.S. COONST. amend, V.

The Fourteenth Amendment to the United States Constitutution provides, in
pertinent part: "nor shall any state deprive any person of 1ife, liberty,
or pmbezty ‘without due faroqess of law *** " U g, CONST. amand XIv; Sect
Ohfo Crim. R. 16 states in pertinant:

(A) "This rule is to provide all parties in a criminal case with the
information necessary for a full and fair adjudication of the facts, to
protect the integrity of justice system *** Once discovery is initiated by
demand of the defendarit, ‘all parties have a common duty to supplement their

disclosures",
Ohio Crim, R. 33 states in pertinent part: .

() "A new trial may be grénted on motion of Oeferidane for any of the
follming_ causes affecting mafzeriallylhis substantial rightss

(6) “When new evidence material to the defense is discovered, which
defendant could not with reasonsble diligence have discovered and produced
at trial®, ‘ | |

(B) "Motions for a new trial on account of newly discovered evidence shall

lbel filed within one hundred twenty days after the day the verdict was rendered
#i% "I¢ 1t ig made to appear by clear and convincing proof that the defendant
was unavoidably prevented from discovery of the evidence upon which he must
rely, such motion shall be filed within seven days from an order of the Court
£inding that he was unavoidably prevented from discovering the evidence within,




STATEMENT OF THE CASE

The state of Ohio alleged on the date of 3/19/10, somecne entered an
apartment hrandising a fire arm, committed a robbery, and shot and killed
Antione West, Thomas Horn who was in the house at the time during a 911

 call stated he didn't know and could not see the suspect. In his written

statement he stated a man came in, and stated lay dom,. in which he Jumped
on the floor and played dead before crawling to the kitchen after hearing
shots. Be.lwculd later testify ét'a Motion To Suppress hearing (hereinafter
S, hearing), it was dark, the man had on a hood, and that he had 2 to 3
seconds in which he focused on the gun before dmppirig_tc the floor.

Tiring a interview with Det. Pigman, it was learned from a police report
that Horn, called theb detective and stated he had information on the suspect,
that his cousin Shevonda Leslie's new boyfriend (Brandon Harris) had killed
her son's father that night. " Failing to pick the boyfriend Brandon Harris
out of the photo spread. It., Pigman next asked Horn if it was his cousin's
Brenda Harris Boyfriend in which he stated, yes, but did not know his name.
In a third interview Ost. Pigman showed Horn a photo spread and asked him
to pick out whom he knew to be Brenda Harris' boyfriend.

Dluring trial Horn testified that he could not identify the suspect, in
which the state refuted by claiming surprise, and asking direct questions,
claiming Horn had attended pre-trial mestings where he identified Petitioner.

mt_

An affidavit prepared by Det. Pigman, and notarized by prosecutar Mg,
Hobson Pet. App., D __, shows the false statement of the state. According
to the notarized statement Thomas Horn never attended any pre-trial meetings,
nor did he show up to the August, 2010 trial date. And was not available
for the September, 2010, trial date. He was picked up in October, 2010,
on a material witness warrant, and released again on before ®ec. 2010 trial




Kimberly Carl also a witness in the apartment at that time, stated as
swnasﬂ:epersonmmhemrtedahooting, tl'latahedmppedtothetloor,
andt:hecrawladtothekitchenwithibm

Next door neighbor Tahira Elamin, in her written statement given that
night stated that she heard shots, and in looking cut the window seen a man
of small build, and frame, about 5'6 running to a car. At trial Elamin |
testified after viewing a video from a Kroger's supermarket that maybe she
was not sure about the person she had seen, after testifying she was sure
of what she seen, and had. mt:ten. Trial counsel who stood 6'3, or 6'4 had
Elamin to step off the sta#d‘. and in standing beside him, he asked her if
they vere the same height in which she stated they were, in arder to fit
the state's theory to the jury that she had conception of height.

Tton Sims next testified that earlier that day, petitioner who was not
a friend had asked him to borrow his gun in which he gave to Petitioner.
Sims told detectives he was home all night, and never left. Sims then
testified that about 12 midnight he had received a call from a man who stated
that Petitioner shot someone and tossed his gun. That after receiving that
| callmtravleﬂalmgm:oadﬁearthecrimemmmmhofhisgm.
Which was the reson his cell phone was pinging off the cell site tower #157,
near the soene of the crime. Sims stated after wai,tiné a couple of days
he called his cousin who was an attorney who initiated the call to police,
but removed herself due to the ,fﬁct that they were family.

Amy Rismiller IINA Analyst, after checking Petitioner's DiNa/blood standard
against all evidence, ‘and other touch evidence from the scene, Tt was found
that he was excluded from matching any touch ONA or blood from the crime

scene. She found mixed touch IINA arcund the rim of his pulled out: pant pocket




which the state claimed was done due to a robbery.

_ Cincinnati Bell Wireless custodian Paula Papke whom the state did not
mfom trial counsel muld be a witness, and part of the witness 1list until
after being filed after trial, as cbjected to by counsel, testified that
she provided Det. Pigman 'w;'th'a;li detail records obtained from several data
bases which included cell site location, sectors of each cell tower, and
sides in respeck! to each sector, with as well as date, time, and what type
of conmmication cccurred (CSLI). Also included were maps, manuals of how
to read such info. Ms. Papké e:;plaininé the number, and address attached
to each tower, at times placing the wrong address to, the wrong tower,
correcting such and then again reasserting wrong tower information placed
in the mind of jurors false movements of Petitioner, causing the jury to
lose its way. Trial counsel declined to cross-examine Ms, Papke.

LaKesha Gray Petitioner's son mother stated in a written statement that
Petitoner had satyed at her home, being in and out, all that week, and
including the day of the crime, and after the fact. 'mch the children

. confirmed, except for the day of his son's burthday, as her sister died on -
that day, which they were at the hospital that day, of March 15, 2010,
Tetectives qoing back to Gray's hane stated they obtained another, .and
different written statement f.rqm, her in which she changed her previous -
statement, telling them she had lied saying Petitoner had been there the
- day of the crime. |

Detective Pigman testified that he interviewed Brenda Harris-Tate at about
1:30 P,M., at which time she proviaed a different mumber for Petitioner; '
A number which he used to obtain a subpoena to search Cin. Bell Wireless,



for that number and others, which he testified took a while to get. Yet
euch were already locked away m the Tmtwood Police Tiepartment: pmperty
room, as established by property room receipts showing all reoords were

- downloaded on 3/23/10, and 3/31/10, at 10 a.m., and 10:30 a.m., Tt. Pigman
made maps from information coatained in the. call detail records, as he
understood them, and pz:m'aeé them to the jury to’ establish Petitioner's
aueged location. Attempting to place him at the scene of the crime from
location of his phom

Thomae ‘Horn's video deposition was played for the trial against Petitioner's
objections, After failing to appear for two different trial dates, and being
picked up on a material witness warrant, and telling the Court that he did
not have a phone number except that of his brother, and giving an address
that the state, police dept., and probation dept., knew he always gave, but
had never been there when they arrived, allowed Horn to be released, knowing
it was prcbhable he would not agpear for the Thcember, 2010 trial date which
he d1d not. o

The jury convicted Petitioner of 3 counts of nmrder; three counts of agg
burglary; three counts of robbery; three counts of felonicus assault; and
nine firearm specifications. - The Court sentenced him to 28 years to life.



REASONS FOR GRANTING THE PETITION

Tnis is an extraordinary case. This Court has held “the suppression by
tha prosecution of evidence favbrable to an accused upon request violates
due process where the evidence is matertal either to guilt, or punishment,
irrespective of the good faith, or bad fatth of §mseeution". See Brady
.o, Matyland, 373 u.Ss, 83.

The state of Chic did not diselose Ex, 01, during an initial discovery
request, or during written motion to suppress (hereinafter, Mrs), where trial
counsel asserted, illegal search and seizure claim pursuant to Crim. R. 16,
and the 4th Amend of the U.S, Const., in which't‘he'.statle of Ohio made a second
disclosure of search warrants, and subpoenas involved with this case.

Although the state disclosed a search warrant of Detective Troy Dexter
to search Cin. Bell Wireless for pics, voicemails, and text messages, in
which he only received text messages. The state did not disclose at all,
Det. Pigman's subpoena, and required affidavit to search Cin. Bell wireless
for recovery of call detail records which contained cell site location
information (CSLI), which he downloaded on 3/23/10, -and again en 3/31/10.
'Ex, O1 does not cover the records downloaded 3/23/10. The state anly, "
and purposefully misled deferise counsel to believe such records as recovered
by Det. Troy Dexter, would be the records which they would use at trial,
in erder to survive the oral MIS hearing, Trial counsel did' not argue during
his oral hea:'ing the iilegal search and ‘seizure elaim as he done in the

writ:ten MIS.

The state of Ohio next on t:he last day of t:ia}. disclosed Petitioner 8
phone records, and maps produeed by Det. Pigman fmm ‘{nformation contained
in the Cin, Bell wireless phme records he had dwnlcaded Trial Counsel



objecting, and asserting a Crim. R. 16 violation, m ovverruled by the trial

Court who misapplied the Crim. R. 16 to the facts. The trial Court declined
to review the doouments disclosed. Trial Counsel stated that he would allow
the documents to speak for themselves, and abide with the Court. The state
falsely stated to the Court that it provided all documents to counsel and
only disclosed maps on the 1as£ day, contrary to what was shown by discovery.

Ouring direct appellate review Petitoner requested through trial counsel,
appellate counsel, and Ohio Public Tefender's Office, a copy of discovery
provided to counsel during trial in order to support his post trial motions,
or ways in which he could obtain such, Bscause discovery and Bx. O1, was
net part of the record on direct appeal. Argument as asserted in Petitioner's
Crim. R. 33 motion, and his grounds of IAC, in respect to trial, and appellate
counsel in his ORC 2953.21 Petition, concerning Cin. Bell Wireless issues
could not be argued during direct appeal, and asserted through Cin, Bell
Arguments as set forth by appellate counsel therein. .

In 2013 a non-profit crganization provided petitoner with a copy of
discovery which showed trial counsel had knowledge that he was not provided
Petitioner's. phone records, or TRt Pigman's subpoena in Ex. O1. Tt also
showed on two separate dates Tt. Pigman downloaded Cin, Bel Wireless records
without subpoena, or search warrant, and that they were placed in the property
room of the Trotwood Police IBpt.. o

Finally it showed a possibility of violations of federal Rule 18 USCS
2703(A); violation of his subjective expectation of privacy, through use
of (CSLI), without a Crim, R. 41, search warrant; tracking of Petitioner
for more than 21 days without a Crim. R. 41 search warrant; and that other
4th Mmend., U.S, Const. violations may be present.
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After filing a Post-Conviction Petition pursuant ORC 2953.21, and us1n§
the discovery index, and its contents as newly discovered evidence, The
same trial judge who declined to review, assess, and address on record
documents brovided by the state to trial counsel on the last day, supporting
his Crim. R, 16 cbjection (T. Tr, 972), held "The Cin. Bell records, were

- an issue at trial as reflected by the appellate decision resulting from Mr,

Jackson's appeal of varicus convictions" ¥** Msir, Jackson, as such, cannot -
credibily assert he was unaware of the facts ralating to the Cin. Ball records
or was unavoidably prevented from discovering the facts supporting his post-
conviction claims which rely in one way or the other, upon the Cin. Bell
records.", the Post-Conviction Oour’c also left moot Petitoner's request of
the state pursuant Crim, R. 17 to produce to him a copy of Ex. O1.

After gaining access to Ilst. Pigman's subpoena, which was without affidavit
Ex. O1, disclosed through a public records request after change in Ohio law
in Tlecember 28, 2016, Petitioner filed a Crim. R. 33 motion for a new trial
asserting Tlet. Pigman's siubpoena to search cin, Bell Wireless was material,
and constituted a RBrady violat'ién.' The Montgomery County Court of Common

Pleas, decide, and the 2nd Dist. Appellate Court, Onhic, affirmed, the issue

of newly discovered evidence, contrary to federal law, and clearly established
U.S. Supreme Court precedence as set forth by this Court in Brady v. Maryland,
373 U.S.l 83; Giglio v. United .States, 405 U.S. 1803 and Napug v. -Illinois, -
360 U.S. 264-71.

1




I. Crim. R. 16 Violation Fxists In This Case Causing A Brady Violation

A, Ohio Crim. R. 16, is directly in line with the requirements of Brady
v. Maryland, supra,. ‘

Trial counsel being provided his initial discovery -zéguese was provided
no subpoenas, or search warrants dealing with this case a;t all, After a
written MIS request asserting illegal search, and seizure. The state
disclosed searcﬁ warrants and subpoenas. One iifxeiuaed a search warrant
obtained by Det. Troy Dexter for search of éia_. Bell Wireléss for particﬁlarly
'_ pics, . voice mails, and toxt méésagés, ‘It. Pigman's subposna to search Cin,

' Bell Wireless was not part of t;.he June 29, 2010, disclosure.
On the last day of trial, during testimony of Det. Pigman he stated when
asked: |

. Prosecutor: And, at some point and time you indlcated you received records
for Mr, Jackson's cell phone,

- Det, Pigman: Yes,
Mz, Montas I'm going to object. Can we approach the bench?

The Court: You may. You may. o
(T. Tr. 937) ' . | ;

(at side bar).
Mr. Monta: You know, this is--this is all hearsay, saying he checked
the records when we don't know what the records are.
(T. Tr. 14.) |
The Court: -- on the 19th, and 20th. Ts there going to be testimony about
the cell towers?

(T. Tr. 956)

12




Mr, Monta: Well I have another question about that judge. And I was just
provided with this information about cell phone towers during trial. And
T refer back to that rule 16 where we didn't get that and there wasn't
anything provided to the Court that that was going to be used.

(T. Tr. 956)

The record is clear from trial counsel's hearsay statement that he did
not have any of petitioner's phone records, or the documents provided to
hhim on the last day of trial in respect of how to read cell tower information
Bven. after introduction :-t{p the jury of Exhibits 206 - 209(Petitioner's cali ,
detail records, and records key) (T.Tr. 968); and Exhibit 248 (Maps made
from call detail records). 14, Mr. Monta again objected. (T. Tr. 972).
The Court held "You had -- you were told that the -- you were informed that -
a Cincinnati Bell Representatibé was going to be called and you could have,
I suppose, tried to secure to secure information regarding that which was
going to be produced, but I don't see that as a discovery violation®., Even
after trial counsel before testimony of Cin. Bell Wireless custodian of record
Paula Papke who testified before Tiet, Pigman, alerted the Court that the
state of Chio had not given him notice that Ms, Papke would testify, and
that she was not a part of the witness list (T. Tr. §&[ ), which was not
filed in this case until after the trial,

B.. Material Evidence

This Court has held newly discovered evidence is only material if it
undermines confidence of a fair trial, and could have reasonably affected
the cutcome of the trial *** not that it would have changed the verdict.
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Here ®t. Pigman's subpoena was material as it showed that his request
within his subpoena was against 180USCS 2703(a) which required a warrant
pursuant Crim, R, 41, that he tracked through long term monitoring Petiticner
in and cut of public places 24 hrs, a day contimuosly for more than 21 days
without a warrant by using cell site location information (CSLI). That he
obtained such subpoena without an affidavit. See United States v. Carpenter,
138 s.Ct. 2206, 201 L.Ed.2d 507 (2018),

®t. Plgman also testifisd that he had no intel on an alternate suspect,
and he didn't know if he had heen around the crime scene, When trial counsel
"queation‘ed him if t:he phone reoords of the altarnate suspect showed he was
at the crime scene that night, See (T. T, 979, 980). Yet his subpoena
requast shows he searched for the alternate .ﬂlépééta phone records. A copy
of discovery index, and its contents gained by Petitioner in 2013 showed
Mgh a property room receipt that such records were download, and placed
in the property room. See Bx, 03; and Ex. 04, of Pet. App. _F_. See also
Giglio v. United States, 405 U.S. 150.

Furthermore the state of Ohio disclosed only Det. Troy Dextei's search
€4n. Bell Wireless in responsa to trial counsel's written MTS, purposely,
and knowingly mslgaamg“triai counsel to believe records it would use at
trial was from hié search, Preeventing investigation, and preparation of
a defense to meet the stéte's"cage in respect to the search conducted by
Det. Pigman. As the state used Petitioner's call detail records on the last
day of trial, which had not been disclosed to trial counsel, or had disclosure
" of the source from which:they were obtained (Ex. O1). See Napue v. Illinois,
360 U.S. 269. S

Finally, the aontinued deliberate deception of the Court, and jurors,
by the state included its false testimony after trial counsel's objection,
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and agsertion of Crim. R, 16 violation, The state placed on record that

all exhibits used in testimony of Paula Papke were disclosed through discovery
SEE NAPUE V. Illinois, supra.. This Court taking judicial notice of the
diséovery index, and Cin, Bell Wireless custodian Paula 'Pé.pke's testimony
will in respect to the exhibif:&-ﬁsad find the state's deliberate deception
incompatible with rudimentary demands of justice. As the state provided

1 page phone records (subscriber sheet) in its April, 20*0 disclosure, See
pet, App. N . " | | |

‘Here the disclosure of "Ex. 01", Md have put the whole case in a
different light, as there was more evidence WA, Email from alternate suspect,
oritical physical evi&exiixi (broken watch), and phone records which pointed
at and showed more than likely the alternate suspect committed the crime,
over the circumstantial, evidence that the state set forth against Petitioner.
It remains that had Ex. O1, been disclosed to defense counsel there is a
very strong reasonable probability that the outcome of the proceeding would
have been different, through thr cumalative effect of all evidence known,
and unknown had it been presented to the jury, been evaluated under the
correct standard. Such would have been enough to cause more reasearch into

Petitioner's acual inncence,



II. Exercise Of Jurisdiction Is Appropriate To Resolve A Const. Question

Petitioner has presented a Constituticnal question of a Brady violation to
the Montgomery County Oourt of Common Pleas which has the duty and discretien
to deterimine if Petitioner was unavoidably prevéritgd from discovering the
new evidence timely before answering the Constitutional question. An issue
the Post-Conviction judge who was also the trial judge, failed to correctly
address through misapplication of Ohio's Crim. R. 16 during trial (T. Tr.
956), failing to comply with his duty pursuant to Ohio's Crim. R. 16(L) to
review the material, make a record of such, and properly preserve the record
for appellate review purposes.

Bacause a trial Court has discretion to deny newly discovered evidence
in wake of an awaiting Const. question, such question is never resolved.
Appealing the decision of the trial Court, and such decision being affirmed
by the Court of appeals, the opinion of the Court yet again leaves the Const.
question unresolved. See Pet. App. _A___..' ‘

Here because trial counsel denied Petitioner's request for a copy of
discovery during timely period to file the Crim, R. 33, motion, and/or
Petition pursuant 2953,21, in respect to evidence dehor the record, He was
unable to know what grounds could be arqued in respect to any claims being
asserted, and unable to know the contents of the miésing document (Ex. O1),
in order to show the material factor of the Brady violaticn, Thus it is
clearly shown the effact of the non-disclosure of Ex, O1 by the state of
Ohio, on investigation, and preparation of a defense for trial., Critical
interview of one of the state's most important witnesses Paula Papke (Cin.
Bell wireless custodian), va'nd the effect of the jury receiving a one-sided
theory of the state in respect to Petitioner's location, per se information
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(CSLI) contained in the call detail records versus a defense which could :
not be set forth due to missing subpoena, and records received by Det. Pigman
as a result of the search stil-}.;being. withheld by the state of Ohio,

Petitioner respectfully invokes this Honorable Court's jurisdiction
 pursuant 28 USCS 1257(a) in which this Gourt has jurisdiction over £inal
judgnents of state post-conviction Courts, Petitioner asserts this is an
appropriate case to exercise such jurisdiction, as such was compound to other
evidence which showed Petitioner's actual innocence, Weaty v, Coin, 577 Ui5. 305
Thus this Court is asked to resolve, and answer the questions as set forth
herein.

III. Ineffective Assistance Of Counsel

Here trial counsel objected to not being provided phone records (T. Tr.
937), and the states late disclosure on the last day of trial (T. Tr. 956-
957). Yet Counsel having discovery which showed what he had, and had ot
been provided by the state, and knowing that the trial Court denied review
of the records disclosed on the last day by the state (T. Tr. 972), he did
ot request a continuance & investigate what the Gocuments wers, the source
| in which they were obtained, and make a recerd in support of his findings
and objections, aor why such continuance was unnecessary, see Wiggins v. Smith,
539 U,S, 510, as such dacision not to request a decision was not strategic,
and rested on a rotten foundation, Thus it is probable trial counsel refused
to reply to Petitioner's request for a copy of discovery during a period
of which he was able to file a timely ORC 2953.21 Petition, or Crim. R, 33,

mdcoxmsel here had a duty, see Striekland v. Washington, 466 U,S. 668,

to assert, and protect Petitioner's U.S. Const, rights, with as well as his
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right to a fair trial during all proceedings. See Evitts v, Lucey, 169 U,S.
387 whare this Court held "a proceeding initiated, and conducted by the state
itself is an action of tha state within the meaning of the 14th Amend. of
the 0,5, Const., ses Cuyler v. Sullivan, 446 U.S., 343,

Before the start of testimony fm Paula Papke, trial counsel stated that
he @id not know and was not alerted to the fact that she would be a state's
witness (T, Tr. &1 ), yet trial counsel did not request a continuance to
investigate, interview, and recall her, and only stated he would not cross
. examine her. See Towns v, Smith, 395 F,3@ 251, 258 (6th Cir., 2005) holding
a lawyer's cbligation fulfilling his Strickland duty "includes the cbligation
- to investigate all witnesses who may have information concerning his or her.
clients gu!.lt or innocence" Trial did not until testimony of Det. Pigman

(who testified after Paula Papke), that he challenged phone records, cell
tower maps, and how to read cell tower information in call detail records
from Cin. Bell Wireless, and maps produced by Det. Pigman from Cin. Bell.
Wireless, call detail records, with as well as. the fact that records the
state displayed m:ds dnring teaemY of Paula Papke which d1d not
repreaentz Patitioner s actual records. While knowing a 4th Amend, violation
had occurred trial counsel stated ha'd abide by the decision of the trial
Court, aftar the trial Oourt misaspplied Crim. R. 16, thrwgh its own
.‘:.nberpratationof 1aw muan!: Cr.‘im R, 16

Fatlure of trial 'cmnsel'm adhere to his Strickland duties, and ignorance
to a point of law (Crim, R. 16), which would have been cause for further
investigation affected Petitioner's right to a fair trial, and due process
of law, See Williams v, Taylor, 529 U,S. 362 (An attorney's ignorance to
a point of law that is fundamental to his case with his failure to perform
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basic research on that point is a quintessential example of unreasonable
performance under Strickland). |

Finally, appellate counsel élso failed his duty to challenge trial
counsal's ineffectiveness in respect to his Crim, R. 16 objections, and
request a full and fair heaz‘iné in respect 'to Petitidnér's 4th Amendment
U.S. Const. claim not addressed or argued orally during the MI'S hearing by
trial counsel, See Morrison v. Kimmelmah, 650 F. Supp. 801, (3vd Cir.), remand
back by this Court. Although evidence to support thesa claims on direct
appeal dehor the record. The appellate Court remanding this case back to
the trial Court to conduct such full, and fair hearing, would have allowed
some evidence dehor the record tobecatepartof the record of from such

-hearing and thus become available for use as part of the record on direct
appeal.

Hare Petitionexr's 6th Amend Const. right to effective assistance of counsel
during trial proceedings, and during direct review, has been violated as
both trial, and appellate counsel’s actions have led to a procedural default
for failure to assert a 4th Amendment claim, and request one full, and fair
hearing. Murray v. Carrier, postat: 488, 'which should have been coiﬁuqtzed
in oral MS hearing, as such isgue was raised in bis written MTS.

IV. Uue Process, Equal Protection Of Law, And Fair Trial Rights Were Violated

The state of has vioiétéa"'Pétiéionéf‘é due process, equal protectién,
and fair trial rights by appﬁini:iﬁg' counsel who having hﬁd&le&ge‘ of the states
U.8. Const. violation of the 4th Sth, 14th, Amend, rights did mt pmt:ect
those rights, Strickland v. Washington, supx.'a. . Tx:ia counsel allowing such

to go unchallenged, unpreserved in lower Oourt: ptoceedinqs prevented such
from being raised during direct review, Newly discovered, and newly praesented
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evidence in possession of trial Court had a reasonable probability of

of affecting the outcome of his trial which could not in any way be deemed
fair. As such was contrary to U.S. Supreme Court preedence in Brady, supra,
and United States v. Carpenter, 138'S.Ct. 2206, 201 L.B3.2d 507 (2018), as
the state of .Chio knowing used cell site location during trial after stating
it was not (T. Tr. 955), and tracked Petitioner for more than 21 days all
without a warrant pursuant to Crim. R. 41, and used maps created by Det.
Pigman created from call detail records containing: (CSLI).

Petitioner's 14th Amend. U.S. Const. rights were violated due to IAC of
trial and appellate counsel, and state's withholding of evidence in bad faith.




V. BActual Innocence Claim Should Be Resolved In The Interest Of Justice

4, Prior Actual Innocence Claims

Petitioner asserts and with _"’patmission' of this Oourt Re-incorporates hare
his actual inncence claim as presented to the state of Ohio Court, and refers
this Court to pages 2 of 25 through 6 of 25 of his C‘rim R. 33 motion. See
Pet. App. __. F, which includes in full facts arqumerits, and exhibits in
respect to misidentification by the states material witness Thomas Horn,
newly presented critical physical evidence (i.e. watch and email from
alternate suspect),. and exculpatory ONA evidence, which was all in trial
couz;ael's possession, but never heard by the jury.

Petitioner asserts he first presented a Schulp claim to the Southern
Oistrict federal Court in his 2013 habeas corpus petition, after being
provided in the earlier part of 2013 a copy of his discovery, containing
police reports which he felt showed his innocence. Which was not part of
the recoxd,

Petitioner thereafter requested to expand the record in federal Court
which the stated opposed, and the Court later granted. See Jackson v, Warden,
Leb. Corr. Inst., 2014 U.S. Wst. Lexis 110700 (August 11, 2014), Case No.
3113-0v-347,

Magistrate Mertz, held while he 18 not believe the evidence in which

* he assessed individually undermined his confidence in the outcome of the

trial. He d1d in respect to the states only material witness Thomas Horn
hold "Admittedly, the newly-tendered evidence undermines the credibility
of Thomas Horn", Id at [*25], ’




Petitioner raised his actual innocence claim again in state Court for
several @mmz (1) Magistrate Mertz in addressing esch piece of evidence
individually did not weighing them cumatively, and its effects as a whole
on the probable effects on reasonable minded jurors, as required by this
Court's precedence in House v, Bell, 547 1©.s, 5/F , 18. at [*538], held
“a habeas Ccmrt mst consider all evidence old and new, incriminating, and
axcuplpatory" without regard to "rules of admissibility”, and "Based on this
total vecord, the Gourt must make a probablistic determination about what
reasonable properly instructed jurors would do", closing with “The Court's
function is not to make an independent factual determination about what likely
ocourred, but rather aéseea the liikely impact of evidence on reasonable jurors
As Magistrate Mertz assessed the claim contrary to clearly established U.S.
Supreme Court precedence; and (2) Newly discovered evidence in "Ex. O1",

not only showed that an alternate suspect's phone number was requested and

downloaded by Det, Pigman, but that the state of Ohio, and Det. Pigman
knowingly, and purposely, with malicious intent, through false testimony,
stated when questioned by trial counsel if the alternate suspect, (Brandon
Henderson), Thomas Horn's brother was in the area at the time, and if he

- wag within any cf the cell phone t:wé:s at that time (T.Tr. 980). Wwhich

Det. Pignan answered he d1d not have any intel on him (T. Tr. Id.).
B. Physical, critical, and exculpatory ONA evidence

Taken as a whole Brandon Henderson's email stating he was at the apartment
that night for a credit bag of marijuana because he had no money, and that

he sold the victim his vatch earlier that day excusing the fact that it was

torn from his arm during a struggle and found broken lying next to the victim.
That after DNA test results it was found as provided by Any Rismiller's
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testimony. Petitioner did rot have cne mumber matching the results of the
mixed ONA standard from that test. Although the jury was not made aware

of the test results in respect to the watch, and the victim, WA test results
Petitioner provided as new evidefice show the victim was also éxcluded from
the mixed ONA found in the watch, This evidence taken as a whole, with "Ex,
01" herein, showing such evidence (intel), was requested, and obtained by

Det. Pignan from Cin. Bell Wireless, (phone records), which are still being
withheld, along with the fact that Det. Pigman, an arm of ths state, knowingly
and purposely testified under oath, that he did not have such (7. Tr. 980).
These facts should strengly undermine this Court's confidence that Patitioner -
received a fair trial. As no evidence placed Petitioner at the scene of
the crime,

Petitiorier presenting Ex. O1 to etate Court as newly discovered evidence,
was prevented adjudica,t_-:ioil of Ms actual innocence cigim, creating a manifest
injustice through application of a procedural bar, by the trial Court's abuse
of discretion, as Petiticner has clearly surmounted due diligence beginning
as far back as '2012. See Pet, App. ,“@_’__ (Motion for leave, to supplement
Crim, R. 33 motion to request leave for a delayed filing, and attached
exbibits showing diligence). BAs this Honorable Court has been invoked to
also resolve Petitioner's actual innocence claim, Weary V. Cain, 577 (5. 395
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C. Misplaced and Lost Critical ONA Evidence:

Maring public racords request in 2017, Petitioner recleved Exhibit K
(Narrative Report which was not provided to trial counsel in discovery as
shown by discovery index in Ex, N. Explaining that hairs found on the victim,
and hairs found inside a skull cap from the scene the state of Ohio held
was worn by the suspect, |

Petitioner asserts trial counsel should have been given a copy of this
report as it contained information in respect to his guilt, or innocence,
or punishment thereafter. As such presented a Brady violation, pursuant
Brady v. Marylabd, supra,, and violation of due process, and right to a fair
trial pursuant to the 5th, and 14th amendments of the U.S. Const, Patitioner
asserts had this information been provided to counsel. Such could have been
provided to the jury. The jury knowing that the x:éal suspect was still on
tha stmet; and identity of the .suspect': could have been proven by ONA analysis
of the hair strans found inside the knit skull cap, and off the victim.
There was a strong, and reasonable probability that trial proceedings would
have provided a different result. | ‘

The alternate susmot'mculpatac‘ea himself through his own statement,
as shown by Exhibit L. Had the jury been aware of this state through
testimony of Det., Pigman vho provided the narrative report. They would have
questioned the ®™A of the wearer of the watch and that found inside of the
skull cap, and off the victim, as knowledge of the existence of other WA
evidence which could thus provide identity to the real suspect would have
been enocugh to cause a different cutcome in this case, |
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CONCLUSION

The petition for a writ of certiorari should be granted.

Respectfully submitted,

Date: J@"ij 5J- R0O22
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