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UNITED STATES DISTRICT COURT
DISTRICT OF NEW JERSEY
CAMDEN VICINAGE

DANIEL LOCUS, : Civ. Action No. 18-11527 (RMB)
Petitioner
v. : ORDER
STEVEN JOHNSON, Administrator,:
and ATTORNEY GENERAL :
OF THE STATE OF NEW JERSEY, : : |

Respondents :

For the reasons set forth in the accompanying Opinion,

"IT IS on this 4th day of May 2021,

ORDERED that the petition for writ of habeas corpus under 28
U.S.C. § 2254 is DENIED; and it is further

ORDERED that a certificate of appealability shall not issue;
and it is further

ORDERED that the Clerk of Court shall close this matter; and
it is further

ORDERED that the Clerk of the Court shall send a copy of this
Order and the accompanying Opinion to Petitioner by regular U.S.

mail.

s/Renée Marie Bumb
RENEE MARIE BUMB |
United States District Judge
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UNITED STATES DISTRICT COURT
DISTRICT OF NEW JERSEY
CAMDEN VICINAGE

" DANIEL LOCUS, ‘ : Civ. Action No. 18-11527 (RMB)
Petitioner

V.

“ es sa

OPINION

STEVEN JOHNSON, Administrator,:
and ATTORNEY GENERAL :
OF THE STATE OF NEW JERSEY,

e

Respbndents

BUMB, UNITED STATES DISTRICT JUDGE
This matter comes before the Court upon Petitioner Daniel
Locus’ (“Petitioner”) Petition for a Writ of Habeas Corpus under

28 U.S.C. § 2254, challenging his state court conviction for murder

(Pet., Dkt. No. 1), Respondents’ answer opposing habeas relief

(Answer, Dkt. No. 8), and Petitioner’s traverse (Travefse, Dkt.
No. 8.) FG; the reasons set"forth below, the Court denies the
petition for writ of habeas corpus. |
1. PROCEDURAT, HISfORY

On February 25, 2009, & Camden,Coqnty grand jury returned an
Indiétment charging Petitioner with the first-degree murder of

Anthony Ball, in violation of N.J.S.A. 2C:11-3a(l), (2) (Count

One); second-degree possession of a weapon for an unlawful purpose,
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in violation of N.J.S.A. 2C:3%9-4a (Count Two); second-degree

unlawful possession of a weapon, inﬂﬁiolation of N.J.S.A. 2C:39-
5b-(éount Three); third-degree endange;ing an injuied victim, in
vioelation of N.J;S,A. 20:1241.2 (Count Four); and second-degree
certain persons not to have weapons; in violation.of-N.J.S.A.
2C:39-7b (Count Five). (Ex. Ral, Dkt. No. 8-3). The New Jersey
Superior CQurt,.Camdeh.Coﬁnty, cohducted-a'ﬂggg hearing! on May 7,
2010, and held that none of the witness identifications by the
State’s six witnesses ramn afoul of ﬂggg. (Ex. Rtal at 1%94-201,
Dkt. No. 8-31 at 197-204; Ex. Rta2 at 4, Dkt. No. 8-32.)2

On June 16, 2010, a jury found Petitioner Quilty of the first
four counts of the Indictment, and count five_(certain persons)
was dismissed on the 4State’s. motion after the Jjury began
~deliberations. (Ex; Rtal2 179-80, Dkt. No. 8-42; Ex. Rtal3 af 5-
8, Dkt. No. 8-43; Ex. Ra2, Dkt. No. 8-4.) The trial court denied
Petitioner’s.motion for a new trial on August 13, 2010. (ﬁx. Rtald
at 24-27, Dkt. No. 8-44 at 13-14.) On ﬁhe same day, the trial coﬁrt
séntéﬁééd’ Petitiodner  to an aggregate fifty-nine vyear term of
imprisonment, fifty—five years to be served under NERA. (Ex. Rtal4
at 40—41; bkt. qu 8-44 at 21; Ex. Ra2, Dkt. No. 8-4.) The Appellate

’

1 United States v. Wade, 388 U.S. 218 (1967):

2 Page citations are provided for the original exhibit, and where
different page numbers appear on the docket, citations to the page
" numbers assigned by the Court’s electronic case management filing
system, CM/ECF, are also provided. ‘
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Divisidn affirmed Petitioner’s conviction and sentence in an
unpublished written opihion on October 17, 2013. (Ex. Ra9, Dkt.
No. 8-11.) On. May 14; 2014, the New Jersey Supreme Court denied
Petitioner’s petition for certification.»(Ex. Ral3, Dkt. No. 8-.
15.)

Petitioner filed a petition for post-conviction relief
(“PCR”) on August 14, 2014. (Ex. Ral4, Dkt. No. 8-16.} On July 31,
2015, the Honorable Kathleen M. Delaney, J.5.C. issued a
comprehensive decision denying Petitioner’s PCR petition without
an evidentiary hearing. (Ex. Rtalé at 20-43, Dkt. No. 8-46 at 11-
22.) On January 2, 2018, the Appellate Division affirmed the denial
of Petitioner’s petition for post-conviction relief. (Ex. RazZz,
Dkt. No. 8-26.) On June 1, 2018, the New Jersey Supreme Court
denied Petitioner’s petition for certification. (Ex. Ra26, Dkt.
me,853g57£g%;s habeas petition followed.

IT. FACTS DETERMINED BY APELLATE DIVISION ON DIRECT APPEAL

28 U.S.C. §'2254(e) (1) provides that

In a proceeding instituted by an appiication
for a writ of habeas corpus by a person 1in
custody pursuant to the judgment of a State
court, a determination of a factual issue made
by a State court shall be presumed to be
correct. The applicant shall have the burden
of rebutting the presumption of correctness by

clear and convincing evidence.

On direct appeal, the BAppellate Division made the following

findings of fact.



At the trial, the State presented evidence
which established that on June 9, 2008, at
around 10:30 p.m., Anthony Ball was shot in
the head at close range near an abandoned
house on Pine Street in Camden. The gun used
was a .380 caliber Llama brand pistol, and a
.380 casing was found on the first step of .the
house. The murder weapon was never found. Ball
was taken- to a hospital and placed on a
respirator. He died two days later... Madonna
Caraballo was Ball's friend... In June 2008,
Caraballo was homeless. In the previous
months, Caraballo had been purchasing crack
cocaine from defendant, whom she knew as
"Pooh" or "Pooh Bear." Defendant operated out
of a "drug house" on Pine Street in Camden,
which was known as "Lawrence's House." '

Sometime during the day on June 9, 2008,
Caraballo and Ball purchased cocaine from
defendant. That night, Caraballo and Ball
wanted to purchase more cocaine but they did
not have any money. Ball suggested that they
steal some drugs from defendant's stash, which
he kept in an alley adjacent to an abandoned
house on Pine Street, across the street from
Lawrence's House. They planned to ' have
" Caraballo meet defendant behind the abandoned
house and keep him occupied there by offering
to engage in.a- sex act, while Ball took the

drugs. However, when defendant met Caraballo:

behind the house, he told her to "get lost"
and left.

Caraballo testified that she came out from
behind the house and started to walk down the
alley. She saw Ball .crouched near the drug
stash at the other end of the alley. Ball got
up and started to walk back to Pine Street. As
Caraballo reached the sidewalk on Pine Street,
she saw a flash and heard a shot. She did not
realize immediately tHat Ball had been shot.
Caraballo left with her friend, Walter Boyd
(Boyd), 'who told Caraballo .he could not
believe "Pooh" had done "that." :
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Boyd also had purchased crack from deferidant
from time to time. He knew Ball. Boyd
testified that on the evening of June 9, 2008,
he walked mnear the abandoned house with
Caraballo, -but they separated’ while Boyd
approached defendant, who was standing in
front of Lawrence's House. Boyd purchased
drugs from defendant and, as he was walking
away, he heard a sound like a gunshot. Boyd
looked back. He saw Ball fall near the alley
and observed defendant running away. Boyd said
defendant was the only person near Ball on
that side of the - street at the time and
defendant was the only person he saw running
away from Ball. ' =

Patricia Myers knew defendant as well. She had
been purchasing drugs from him regularly
-during the previous two years. Myers also knew
Ball. They had smoked crack cocaine together.

On the evening of June 9, 2008, Myers .. saw
Ball come down the street. He went over to the-
abandoned house and into the alleyway. Myers
observed Ball reach down into the weeds where
the drugs were stashed. Myers -said that
defendant was across the street by Lawrence's
House. He walked across the street toward Ball
and, according to Myers, said he was going "to
blow" BRall's "fucking brains out." According
to Myers, Ball walked back to the house by the
alley. Defendant approached Ball and shot him

in the head. Myers said she saw the flash of
the gun. She also saw Ball fall and defendant
run off. Myers ran away. .

Angela Bumpers had known defendant for about
fifteen years. She also knew Ball. In June
2008, Bumpers was using  heroin and crack
cocaine and had been purchdsing drugs from
defendant in the previous months. On the
" evening of June 9, 2008, Bumpers was sitting
out near a gas-station at the intersection of
Pine Street and Brocadway, facing Pine Street.-
She saw Ball walk past her and head toward
Lawrence's House. Ball went across to the
abandoned house. Bumpers heard a gunshot. She .
saw Ball grab his head and fall. She stated




that defendant was the only person around
Ball, and she saw him put a gun in his pocket
and run away. '

‘Investigator James Bruno responded " to the

scene of the shooting. Bruno initially learned
that someone named "Pooh" or "Pooh Bear" was
the last person seen with Ball. On further
investigation, Bruno learned that James
Williams . (Williams) went by the name “Pooh”
and had been arrested on unrelated charges on
June 10, 2008, three hours after the shooting.
Bruno interviewed Williams, who told him that,
while he had seen Ball on the night of the
shooting, he was not in the area when the
shooting occurred. ' '

On June 11, 2008, the Camden police executed

a search. warrant at Lawrence's House. The.

police obtained information from defendant,
who was outside the house at the time. On June
12, 2008, Bruno learned that Myers had been an
eyewitness to the shooting. Myers told Bruno
she was present at the time .and the man

responsible was her drug dealer, from whom she -

had purchased drugs on a regular basis over

two years, including the night of the murder.

Bruno showed Myers a photograph of Williams,
but she said he was not the shooter. Bruno
thereafter asked the police intelligence unit
to compile .a book of photographs of persons
who .had been arrested in the - area ° of
Lawrence's House, or who had some connection
to the area. The book contained twenty-two
photos, including photos of Williams and
defendant. ‘ :

In early July of 2008, Bruno was notified that
Caraballo  wanted to speak to him about the
homicide. At the time, Caraballo was
incarcerated in the county jail. Caraballo
told Bruno that on the evening of June 9, 2008,
she was behind the abandoned house where Ball
was shot. Caraballo said Boyd observed the
shooting. Later, Bruno spoke with Boyd, who
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told him that Bumpérs, who was also in the
county jail, had also witnessed the shooting.

On July 2, 2008, Caraballo, Boyd, and Bumpers
were separately interviewed and shown the book
of twenty-two photos. At the time, neither
Williams nor defendant were suspects. Boyd
identified defendant as the person from whom
he had purchased drugs shortly before Ball was
shot. Boyd said that after he purchased the
drugs, he heard a gunshot. He turned and saw
defendant running from the place where Ball
was shot and fell.

Caraballo identified defendant as someone she
knew as "Pooh Bear" and from whom she
regularly purchased drugs. Bumpers told the
investigators that she knew defendant and saw
him with a gun in his hand on the night of the
homicide. Bumpers said she saw a flash ‘when
the gun went off, and defendant ran from Ball
as he fell. : '

The following day, Brurno met with Myers to
determine if defendant was the person whom she
saw shoot Ball. Bruno showed Myers a picture
of defendant, but did not tell Myers who he
.was or whether any other witnesses had
identified him. Myers identified defendant as
the shooter. -

Defendant was arrested on July 7, 2008. While

defendant was incarcerated in the county jail,
he spoke about the charges with Ernest

Braxton, who also was ‘incarcerated there.

Defendant asked whether Braxton could help him
secure an insanity plea. Defendant and Braxton

had both worked for the same person selling -
drugs at “Lawrence’s House,” and they had
known each -other for two or three years.
Braxton also knew Ball. Braxton testified that
defendant told him “they locked him up for" -
- Ball's murder. Braxton said he had heard Ball
had been shot in the back of the head, but
defendant indicated with hand gestures that
Ball was shot in his left temple. Braxton
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(Ex.

ITT.

subsequently reported this . conversation to
Bruno.

Braxton further testified that, a few days
before the shooting, defendant. asked him for
bullets for his gun. Braxton asked defendant
what kind of gun, and defendant pulled out his
gun and said “.380.” Braxton was familiar with
guns and recognlzed the gun as’ a Llama, and
said “You need f{a] .380 Llama. [You] [d]lon’t
need .380s, you need [a] .380 Liama.”

Gerald Feigin, M.D., the Medical Examiner of
Camden, Gloucester, and Salem Counties,
testified that .. the death was a homicide,
caused by a gunshot wound inflicted from about
six inches away from the left 81de corner of
Ball’s left eye..

Detective Sergeant James Ryan, an expert in
firearms, examined the bullet taken from
Ball’s skull and the shell found at the crime
scene. Ryan said the shell was a .380 caliber
casing and the bullet was consistent with a

.380 caliber bullet. He also said the bullet
had been fired from.a gun manufactured by
Llama.

Defendant did not testify at trial and
presented no witnesses on his own behalf.

After the jury began its deliberations, the

State agreed to dismiss count five, which
charged defendant with certain persons not to
have weapons. The jury found defendant guilty
on the remaining four counts. ~Defendant
subsequently filed a motion for a new trial.
On August 13, 2010, the judge denied the
motlon and sentenced defendant.

Ra9 at 2-10, Dkt. No. 8-11.)

A.

DISCUSSION

Sténdard of Review
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Prior to bringing a federal habeas petition under 28 U.S.C.

§.2254(b)(1)(A), a state prisoner must exhaust his state femedies;
Nevertheless, “[aln application for a writ of habeas corpus may be
denied on the merits, notwithstanding the failure of thg applicant
to exhaust the remedies available in the courfs.of the State.” §
2254 (b) (2). If-a state prisoner’s constitutional claim has been
barred in the state éourts on procedural grounds,_é procedural

default occurs and a habeas court cannot review the élaim absent

a showing of cause and prejudice or actual innocence. Coleman v.
Thompson, 501 U.S. 722, 729, 750 (1991).
If a constitutional claim has been exhausted, '

[aln application for a writ of habeas corpus

" on behalf of a person in custody pursuant to
the judgment of a State court 'shall not be
granted with respect to any claim ‘that was
adjudicated on the merits 1in State ‘court
proceedings unless the adjudication of the
claim--

(1) resulted in a decision that was
contrary to, or involved an unreasonable
application of, clearly established
Federal law, as determined'by'the Supreme
Court of the United States; or

(2) resulted in a decision that was based
on an unreasonable determination of the
facts in light of the evidence presented
in the State court proceeding.

28 U.S.C. § 2254(d).

When a state court summarily rejects all or some, federal

claims without discussion, habeas courts must presume the
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claim(s) was adjudicated on the merits. Bennett v. Superintendent

Graterford SCI, 886 F.3d 268, 282 (3d Cir. 2018) (citing Johnson

v. Williams, 568 U.S. 289, 302 (2013)). The presumption is

rebuttable. Bennett, 886 F.3d at 281-83. -The Supremé Court
provided the following guidance.

[Hlow [is] a federal habeas court is to find
the state court's reasons when the relevant
state-court decision on the merits, say, a
state supreme court decision, does not come
accompanied with those reasons. For instance,
the decision may consist of a one-word order,
such as “affirmed” or “denied.” What then is
the federal habeas court to do? We hold that
the federal court should “look through” the
unexplained decision to the last related
state-court decision that does provide a
relevant rationale. It should then presume
that the unexplained decision adopted the same
reasoning. . But the State may rebut the
presumption by showing .that the unexplained
affirmance relied or most likely did rely on
different grounds than the lower state court's
decision, such as alternative grounds for
affirmance that were briefed or argued to the
state supreme court or obvicus in the record
it reviewed. ' '

Wilson v. Sellers, 138 S. Ct. 1188, 1192 (2018). “When the

evidence leads veiy clearly to the conclusion that a federal
claim was inadvertently  overlooked in state court, § 2254 (d)
entitles the prisoner to an unencumbered opportunity to make his

case before a federal judge.” Johnson, 568 U.S. at 303.

The Third Circuit directed habeas courts to follow a two-

step analysis under § 2254(d)(1l). See Rosen v. Superintendent

Mahanoy SCI, 972 F.3d 245, 253 (3d Cir. 2020) (citing Matteo v.

10
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Superintendent, SCI Albion, 171 F.3d 877, 888 (3d Cir. 1999) (en

banc), cert. denied 528 U.S. 824 (1999)). First, courts shouid
gdetermine what the clearly established Supieme Court decisional
law was at the time Petitioner’s conviction became final” and
“identify whe£her the qureme Court has articulated a rule
specific enough to trigger ‘contrary fo’ review.” Id. at 253

(quoting Fischetti v. Johnson, 384 F.3d 140, 148 (3d"Cir. 2004)}).

“The ‘clearly established Federal law’ provisfon"réquires Supreme
Court decisions to be viewed through a ‘sharpiy focused lens.””
Id. Clearly established law “refers to the holdings, as opposed

to the dicta, of [the Supreme Court’s] decisions as of the time

of the relevant state-court decisidn.” Wiiliams V. Taylor, 529
U.S. 362, .412 (2000). A decision is “contrary to” a Supreme Court
holding within 28 U.S.C. § 2254(d) (1), only if'the sfate court
‘applies a rule that “contradicts the governing law set forth in
[tﬁe Supreme Court’s] casgs" or if it “confronts a set of facts
that are materially indistinguishable frqm_a'decision of [the
Supreme Court] and nevertheless arrives at a [different result.]”

Williams, 529 U.S. at 405-06.

Second, if Supreme Court precedent is not specific enough
to trigger contrary review, habeas courts should “evaluate
whether the state court unreasonably agplied the relevanﬁ_bpdy
of precedent.” Rosen, 972 F.3d at 253 (quoting Matteé, 171 F.3d

at 888)). Under § 2254(d) (1), “an unreasonable application Qf
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federal law is different from an incorrect application of

federal law.” Harrington v. Richter, 562 U.S. 86, 101 (2011)

(quoting Williams, 529 U.S. at 410). . For relief under this
provision, the state court’s decision “evaluated objectively”
must have “resulted in an outcome that cannot reasonably be

justified under existing Supreme Court precedent.” Rosen, 972

' F.3d a£'252 (quoting Matteo, 171 F.3d at 890)). A habeas court

must frame the “relevant question as whether a fairminded jurist

could reach a different conclusion.” Shinn v. Kayer, 141 S. Ct.

517; 524 (2020) or, in other words, whether “every fairminded

jurist would disagree” with the state court. Mays v. Hines, 141

'S, Ct. 1145, 1149 (2021).

A pétitioner who claims that the state coﬁrt’s adjudication
of his claim was based on an unreasonable factual determination
under § 22’54-(d) (2,)’ faées.'a'similarly heavy burden of proof
because “a determination of a factual issue made by a State court

shall be presumed to be correct.” 28 U.S.C. § 2254(e) (1l); see

also Miller-El v. Cockerell, 537 U.S. 322, 340 (2003). “The
petitioner must show that the state court verdict was based on an
unreasonable determination of the evidence and that a reasonable

factfinder could not have reached the same conclusion.” Rosen, 972

F.3d at 252 {3d Cir. 2020) (citing Campbell v. Vaughn, 209 F.3d

280, 291 (3d Cir. 2000)).

A-/z.
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“Although state prisoners may sometimes submit new evidence
in federal court,” the habeas statute, "is designed to strongly

discourage them from doing so.” Cullen v. Pinholster, 563 U.S. 170,

186 (2011). “Provisions like §§ 2é54(d)(1) and (e) (2) ensure that
‘[flederal courts sitting in habeas are not an alternative forum
for trying facts and issues which™ a prisoner made insufficient

effort to pursue in state proceedings.’” Id. .(quoting Williams v.

Taylor (“Michael Williams”), 529 U.S. at 437 (additional citations

omitted)). Review under § 2254 (d) (1) is limited to the record that:"
'was before the'gtate‘court that adjudicated the claim on the merits.

Pinholster, 563 U.S5. 170, 180-81 (2011).

The habeas statute also permits an evidentiary hearing under

the following circumstances,

(2) If the applicant has failed to develop the
factual basis of a claim in State court
proceedings, the court shall not hold an
evidentiary hearing on the claim unless the
applicant shows that—

(A) the claim relies on—

(1) a new rule of constitutional law,
made retroactive to cases on
collateral review by the Supreme
Court, that - was -. previously
unavailable; or -

(ii) a factual predicate that could
not have been previously discovered
through the exercise of due
diligence; and '
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(B) the facts underlying the claim would
be sufficient to establish by <clear and
convincing evidence that but for
constitutional error, no reasonable
factfinder would have found the applicant
guilty of the underlying offense.

28 U.S.C. § 2254{e). The Supreme Court explained,

Section 2254(e) (2) continues to have force
where § 2254(d) (1) does not bar federal habeas
relief. For example, not all federal habeas
claims by state prisoners fall within the scope
of § 2254(d), which applies only to claims
“adjudicated on the merits in State court
proceedings.” At a minimum, therefore, §
2254 (e) (2) still restricts the discretion of
federal habeas courts to consider new evidence
when deciding claims that were not adjudicated
on the merits in state court. See, e.g.,
Michael Williams, 529 U.S., at 427-429, 120
S.Ct. 1479. e '

Pinholster, 563 U.S. at 185-86.

B.  Ground One

Ih his first ground for relief, Petifioner asserts that the
pretrial photographic idgntification and in court identifications
of him by Patricia Mygrs, Walter Boyd, Angela Bumpers and Madonna
Caiabello were impermissibly suggestive. (Pet. qt 5, 15-16, Dkt.
No. 1.) Petitioner explains that .the pretrial photographic
identificafionv was -cohducted by Invéstigator James Bruno, who
iﬁvestigated the murder. The photo grray.shown'to Boyd, Bumpers
and Carabello contained a number of people who did not look alike,
and Petitioner’s photobdepicted the only persén wearing-cornrows,

consistent with the description of the suspect by witnesses. As to

A1




Myers, Petitioner argues that the entire trial was tainted with

unfairness by showing her a single photo qf him for identification.

Réspondents oppose relief on ground one of tﬁe petition,
arguing that the Appellate Division properly ;ejeéted Petitioner’s
claim. (Answer at 49766, Dkt. No. 8.)‘Respondents maintain that
the witnesses all knéw Petitioner as their drug dealer and would
recognize him 1f they saw him. The pqliCe shb&aﬂ a group of
photographs of those known to fréquent the area of the murder in
hopes that the "witnesses could identify someone. The photo
identifications by Cérabello, Boyd and'>Bumpers werei not
impermissibly suggestive because the police did not have a suspect
at the time of the identifications anq, ﬁherefofe, "could not
suggest anyone. Investigator Bruno showed a single photo to Myers,
knowing she was well acquainted with her drug dealer prior to the
mu;de;.

In his traverse, Petitioner asserts these.witnesses did not
know him, they knew someone whom théy calied ;Pooh Bear,” and his
nickname was~“Philly.”-(Traverse at 5-17, Dkt. No. 9 at 10-22.)
Thus, he. seeks an evidentiary hearing én whether the -four
eyewitnesses actually knew him prior to thé shooting. Petitioner
also seeks an evidentiary hearing on factual disputeé concerning
whether the identifications were impermissibly suggestive. (Id. at

23, Dkt. No. 9 at 28.)

Ais
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1. State cqurt determination

_As a-preliminafy matter, applicable to each of the grogﬁds
for relief in the petitioh,:the New Jersey Supreme Court deniéd
review of the Appellate Division’s opinion on dlrect appeal and
PCR appeal. _Therefore, this Court “look[s] through” to the.

Appélléte Division’s reasons for rejecting Petitioner’s federal

claims. See Wilson, 138 S. Ct. at 1192 {describing -“look-through”
procedure). The Appellate Division, on direct appeal, decided this
claim as follows:

[Tlhe test for admission of identification
testimony to be applied in this case is the
test established in Manson v. Brathwaite, 432
S..98, 97 S. Ct. 2243, 53 L. Ed. 24 140
(1977), and State v. Madison, 109 N.J. 223
(1988). Henderson, supra, 208 N.J. at 300-02.
The Manson/Madison test "requires courts to
determine .first 1if police identification
. procedures were impermissibly suggestive; if
so, courts then weigh five reliability factors
to decide if the identification evidence is
nonetheless admissible.” Id. at 224 (citing
Manson, supra, 432 U.S. at 114, 97 §. Ct. at
2253, 53 L. Ed. 2d at 154; Madlson, supra, 109
N.J. at 232-33).

In this case, the Jjudge conducted a Wade
hearing and determined that the
identifications were admissible. The judge
found that there was nothing suggestive about
the procedures employed by the police in
obtaining those identifications. As we stated
previously, the investigators showed the
witnesses the book of twenty-two photographs,
but they did not suggest that defendant was
‘the perpetrator when doing so.

Indeed, the record shows thét, at the time the
witnesses were shown the photos, the
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investigators -~ did not  have ' a target.
Furthermore, when the investigators showed the
witnesses the photos, they did not give the
witnesses any suggestive instructions. The
investigators merely asked the witnesses

'~ whether they recognized anyone who was at the
scene of the shooting and whether anyone
looked familiar.

In addition, the Jjudge found -that the.
identifications were independently reliable.
Myers, Boyd, Bumpers and Caraballo all knew
defendant personally and their
identifications were based on that knowledge:
The witnesses stated that they were certain of
their identifications. Moreover,  the
identifications occurred within a few weeks
after the shooting, three of. the witnesses had
purchased drugs from defendant shortly before
that incident, and all four witnesses observed
defendant around the time Ball was shot.

Although defendant takes issue with the fact
that Myers identified defendant after being
shown a single photo, this- was not a
-photographic "show- up." As Bruno: explained,
Myers was shown the photo to confirm that
defendant was a person she had seen shoot:
Ball. Even if this procedure was impermissibly
suggestive, Myers' testimony established that
her identification was sufficiently rellable
for its admission at trial.

(Ex. Ra9 at 12-14, Dkt. No. 8-11.)
| 2. Analysis
The Apgellate bivision applied clearly establiShed federal
law, using the Manson tést, to evaluate fhe admission of
identification testimony. Petitioner has not cited a case on point
that requires determination of whether the stafe court decision

was “contrary to” clearly established law. Therefore, the Court
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turns to whether the Appellate Division reasonably applied clearly

established federal law. The Thi;d Circuit described the Manson

test in Dennis v. Sec'y, Pennsylvania Dép't of‘Corr., 834 F.3d
263, 335 (3d Cir. 2016), as follows.

Under the Manson test, a court must first
assess whether the eyewitness identification
procedure at issue was, under the “totality of
the circumstances,” unnecessarily suggestive.
If the identification procedure was not
unnecessarily suggestive, the inquiry ends.
However, if it was unduly suggestive, a court
must consider five factors to determine
whether the resulting identification is
nonetheless reliable. Those factors, drawn
from the Supreme Court’s prior decision in
Neil v. Biggers, are: (1) “the opportunity of
the witness to view the criminal at the time
of the crime,” (2) “the witness’ -degree of
attention,” (3) “the accuracy of the witness’
prior description of the criminal,” (4) “the
level of certainty demonstrated by the witness
at the confrontation,” and (5) “the length of
time between the crime and the confrontation.”
These = factors are weighed against “the
.corrupting. effect of the ° suggestive
identification itself.” Manson emphasizes
that “reliability is the linchpin in
determining - the admissibility - of
identification testimony.”

The Apﬁellate Di#ision held that the out-of-court
ideﬁtifidgtions by Boyd, Bumpers and- Carabello were not
imperﬁissibly suggestive because (1) when :police showed the
eyewitnesses a book of 22 photograbhs, the police &id not have a
ta?get, so they had no reason to suggest a particular photograph;

and (2) police did not give any suggestive instructions, they

simply asked the eyewitnesses whether they recognized anyone from |
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the scene of the shooting and whether anyone looked familiar. Not

‘every fairminded jurist would disagree with this conclusien, as 1is
required‘for habeas relief. Although Petitioner was the.only person
in the photo array who wore cornrows, the Bppellate Division found
the identifications were reliable because all of the witﬁesses'
knew Petltloner personally and made their identifications based on
that knowledge, and they had all seen Petitioner at the crime scene'
- within a few weeks of the'identifications.‘All-fairmlnded jurists

would not disagree with the well-reasoned decision by the Appellate

Division. See e.g., U.S. v. Lawrence, 349 F.3d 109, 116 (3d Cir.
2003) (where defendant’s photo was the bnly one depicting a persen
no£ wearing a shirt and wearing jewel;y, tetelity of the
circumstances established reliable identificaﬁions.j

Petitioner seeks an evidentiary hearing'On tﬁe reliability ef
the witness identifications beeause they - had given 'statements
about the presence of a person called “Poeh Beaxr” aﬁd ﬁis nickname
was “Philly.” The.state courts, however, denied this claim on the

- merits. Therefore, according to the Supreme Court, habeas review

is limited to the state court records and Petitioner’s request for
an evidentiary hearing is denied..Pinholstef, 563 U.S. et~180—81
(2011) . |

The remaining eyewitness, Myers, was shown a single photo te
confirm that Petitioner was the person whom she saw shoot the

victim. The Appellate D1v181on(4fsumed without finding, that the
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procedﬁre was suggestive and then determined that Myers’

identification was nonetheless reliable baéed,on her teétimoﬁy.
The triai'reédrd supports this conclusion. Myers testified that
she knew defendaht well because she regularly purchased drugs from
~him over the previous two years. (Ex. Rtaé atV18~91, 220-21, Dkt.
No. 8-36; Ex. Rta7 at 31, Dkt. No. 8-37.) After the victim had
éppéreﬁtly robbéd Petitioner’s drug stash,  Myers testified that
she saw Petitioner across the street from the_victim and then he
walked toward the vicfim and_threaténed to shoot his brains out.
(Ex. Rta6 at 204-05, 245, Dkt. No. 8-36.) She saw the flash of the
gun: and that the- victim was shot in the head and 'fell,- and

Petitioner ran off. (Id. at 217-19.) |

The Appellate Division reasonably applied clearly estaﬁlished

federal law when it ruled that Myers’ knowledgé of Petitioner as.
her‘drugfdeaier for the previous two years, combined with her

opportunity fo éiew the crime and describe it in detail rendered

her identification of Petitioner reliable. See Neil v. Biggers,

409.U.S. 188, 199-200 (i972) (“the-factors to be considered.in'
eﬁaluating theA likelihood of misidentification include the
opportunity of the withéss to view the criminal at the time of the
crime .. [and] the aécuracy'of the witness' priqr description of
the ériminalm.”)) Therefore, the Court denies ground one of the
petitioﬁ@ ‘

A 20

20




C. Ground Two

For his second ground fo; relief, Petitioner claims the trial
éourt improperly denied his motion for a neQ trial. (Pet. at .6,
17-19, Dkt. No. 1.) The motion for a new triél was based on a post-
trial interview with Patficia Myers by defense inveétigatqr
Maribel Mora. According to Petitioner, MYers'_told Mora that
Investigator Bruno had called her during the murder investigation
aﬁd said that it was her lucky day and then showed her-two photos.
Myérs did‘ﬁot identify the first photo as depicting the shooter.
Wheh Investigator BrunO‘showed'Myers Petitioner’s photo, he told
her to take her time. Twice she said‘that sﬁe.was not sure; There
was another photo sitting ﬁpside down én avnearby table that_had
. a signature on the back. Mye;s thought that it was the same phgto
Investigator Bruno had been showing her and that someone had

identified that person. Based on Investigator Bruno’s words and

attitude, together with the signature on the back of the overturned

photo, Myers sald she thought she was doing the right thing by
identifying Petitioner. Myers also denied seéing Petitioner go in
a house and come out with a gun.

Myers acknowledged that when she was talking to defense
couﬂsel‘before thé trial a state investigator interrupted the

meeting. Myers said she had not spoken to the defense because

Investigator Bruno repeatedly told her that the defense was her
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enemy and was trying to confuse her. She also confirmed that the

proSecﬁtors paid for her shelter énd foqd vouchers.

After the defense filed a mofion‘ for a new trial, the
prosecutor’é office.interviewed Myers. She denied some of the
jthings she had told the defense 'investigator in the post-trial

interview. However, she did not retract her statements that

Investigator Bruno had told her it was her lucky day or that she

‘saw_the overturned ?hoto before identifying Petitioner. She would

not confirm that these things had influenced her. This prompted

another méeting between Myers and the defense investigator on

August 10, 2010;vand Myérs signed and dated each page of-the
investigatér’sAreport. The report was submifted to the court in
support of'the motion for a new trial. Petitioner submits that he
pro?ided thé state coﬁrt with newly discovéred evidence that called
Myers’ identification of him into doubt and established a Brady
violation with fesﬁect to how.the identificatioﬁ was conducted.

Respondent afgueé that the Appellate Division properly
rejected fetitiOner’S'claim on difect appeal and again on PCR
appeal, affirming the trial court’s finding £hat Petitiéner had
failed to establish any violation of Brady, and had failed to
present newly discoveréd evidence warranting a new trial. (Answer
at 67-78, Dkt. No. 8.)

In his tfaverse, Pefitioner.challengés the findingﬂby the

trial court that Myers’ post-trial statements probably would not
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“have bhanged the jury’s verdict, based on overwhelming evidence of

" his guilt. (Traverse at 23-24, Dkt. No. 9 at 28-29.) Petitioner
contends the evidence was not overwhelming, it was based on

testimony of drug users whose only mbfive was to obtain drugs.

Petitioner seeks an evidentiary hearing on Myers’ credibility, in -

light of the alleged newly discovered evidence. .
1. State law claim
State court decisions based on state law are not reviewable

in a federal habeas petition. See Estelle V. McGuire, 502 U.S. 62,

67 (1991) (“federal habeas corpus relief does not lie fof errors
of state iaw”) (interﬂél gquotation omitted). Eowever, Petitioner
_alleged a Brady violation-in his motion for a neﬁ.trial. (Ex.
Rtali4, Dkt.-No. 8-44.) Thus, . the Court will review whether #he
state court’s denial of Petitioner’s Brady cléim was based 'on an
unreésopable determination of the facts in_light of the evidence
presented or whether thé state court decision was contrary to, or
involved an unreasonable application of clearly established
-federal law.

2. State court determination

On direct appeal, the highest state court adjudication of

Petitioner’s Brady claim‘yas the Appellate Division’s October 17,
2013 opinion. The Appellate Division stated

The [trial] judge found that defendant failed

to establish a Brady violation. The - judge
determined that- the State did not interfere
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with defendant's right to speak with Myers.
The judge noted that the  State's
representative had credibly stated that Myers
could determine. whether she would or would not
speak with defense counsel, an assertion that
Myers confirmed under oath. The judge also
noted that if defense counsel believed his

access .to -Myers had Dbeen impermissibly.~

restricted, he could have filed a motion or
issued a subpoena to Myers.

-The judge additionally found that defendant
had not presented newly discovered evidence
warranting a new trial. The judge said Myers'

post-trial statements were suspect because’

they were made after defendant's sister
confronted and blamed her for defendant's
conviction and asked her to recant. The judge
noted that such circumstances were not
conducive to producing credible statements.
The Jjudge found -that Myers' posttrial
-statements were not material because they only
addressed ancillary matters. Myers never

denied that she knew defendant or recanted her

statements as to what she had seen on the
evening of .June 9, 2008.

Furthermore, the evidence probably would not
have changed the jury's verdict. As the judge
found, - the .results of the Wade hearing would
not have been different because defendant
never established that there was a substantial
likelihood that Myers had misidentified
defendant. In addition, at trial, the State
presented ovérwhelming evidence - of
defendant's guilt, wholly aside from Myers'
testimony.

=

(Ex. Ra9 at 16-17, Dkt. No. 8-11.)

3. Analysis

Petitioner’s request for an evidentiary hearing is

“Because the state courts denied this claim on the merits,

habeas review is limited to the state court records, and

denied..




pinholster, 563 U.S. at 180-81 (2011). Petitioner has not

identified a case factually similar to his such that habeas review
to determine whether the decisién was “gontrary to” clearly
established law is necessary. Therefore, the Court turns to whether
the— Apbellate Division reasonably applied clearly established
federal law.

There are three elements to a Brady plaim: (1) the evidence
is favorable to the accused because it is egculpatory or
impeaching; (2) the evidence was supp;essed by tﬁé State willfully
or inadvertently; aﬁd (3) thé evidence wés'materia; “such ﬁhat
prejudice resuited from its sUppresSion.é Dennisf 834 F.3d at 284-

85 (quoting Strickler v. Greene, 527 U.S. 263, 282 (1999)). “The

‘touchstone of materiality is a ‘reasonable probability’ of a

different result.’” Id. at 285 (guoting Kyles v. Whitley, 514 U.S.

4319, 434 (1995)). “A ‘reasonable probability’ of a different result
isA ... shown when the government’'s -ejidentiary suppression
underﬁines confidence in the outcome of the trial.” Id. (quoting
Kyles, 514 U.S. at 434 (internal quotation marks omitted)).
First, the Appellate Division found the évidence was not
exculpatory because Myéré’ post-trial statements concerning her
.pretrial identification of Petitioner were not a recantation of
her testimony thaf Petitioner was the shooter. The record supports
this finding, Myers did not recant ﬁer identification of

bl

Petitioner. (Ex. Ra5 (unnumbered), Dkt. No. 8-7 at 47-53, 69-89.)
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Second, the Appellate Division agreed with the trial court

that the newly discovered evidence was not material. This is also

supported by the fact that Myers’ stood firm in her identification

‘of Petitioner. Third, the Appellate Division agréed with the trial

court that the State did not’ interfere with Petitioner’s right to
speak Qith Myérs before trial. The reqbrd.shows'the Staté aSsiéted
thé defense.by locéfing'the Qitnesses énd made them available to’
the defense. Finally, the Appelléte Division addressed the
materiélity of the evidencé and reasonabl& concluded that if the
jufy had been presented with Myers’ post-trial stateméhts, there
was.not a reasdnable probability of a different result baéed on
overwhelming evidence of Petitioner’s guilt, even absent Myers’

testimony.. Based on the factual findings of the Appellate Division

~on direct ‘appeal, none of the BAppellate Division’s legal

conclusions, including overwhelming evidence of Petitioner’s

guilt, are objectively.unreasonable. (Ex. Ra% at 2-10, Dkt. No. 8-
11.) Thus, Petitioner failed to show that thé state courts’
applicétion of ggggg waé objectively unreasonable and the Court
denies grbund fwo of.the petition.

D. Ground Threé

In his third ground for relief, Petitioner contends that
prosecutorial misconduct, singularly and in the aggregate, denied
his due process right to a fair trial. (Pet. at 20-27, Dkt.‘No.A

.i,z(o |
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1. The witnesses’ inconsistent testimony

Petitioner allegés that the prosecutor, in her summation,
failed to address the inconsisfent éesfimony of the States”
_witneéses and- gave a fictidnalized account of Myers{ testimony.

{(Pet. at 20-24, Dkt. No. 1l.) On cross-examination Myers testified
that she did not see Angela Bumpers or Walter Boyd'at the scene of
the murder. On redirect, the prosecutor suggested to Myers that
she aid not see Bﬁmpers or Boyd because she was focused on finding
a drug supplief. The prosecutor asked Myers if she would get high
with Boyd and Bumpers, and when she requnded no; the prosecufor
gave the false impression that Myers would not have noticed their
pfeseﬁce at the scene of the murder. Petitioner contendg that the
prosecutor gave a fictionalized account of Myers’ testimony in her
ﬂsuﬁmation.

' Respondents maintain that none of the prosecutor’s comﬁéﬁfs
in summation, taken alone or cumulatively,  amounted - to_
prosecutorial' misconduct requiring reversal éf Petitioner’s
conviction. (Aﬁswer at 78-81, Dkt No. 8.)_Rather, the prosecutor’é
summation was fairiy responsive to defensé counsel’s closing
arquments and was supported by the evidence and reasonable
inferenées. Further, Respondents assert the Jjury charges were
sufficiently'curative of any potential for undue prejudice.

In his traverse, Petitioner urges the Court to review the

inconsistent testimony of the witnesses and conclude that the
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piosecutor knowingly - used perjured testimony based on those -

inconsistencies and improperly argued the éredibility of the
witnesses in closing argument, in violation of his right to due
process. (Traverse at 25-27, Dkt. No. 9 at 30-32.)

- a. State court determination

On direct appeal, the Appellate Division denied this claim as

follows.

Defendant asserts that Myers, Boyd, Caraballo
and Bumpers gave "glaring and irreconcilable"
accounts in their testimony. According to
defendant, the assistant prosecutor "must have
known" that one, if not all, of these accounts
was false or that there was a substantial
likelihood this was so. Defendant contends
that the assistant prosecutor improperly
stated in her summation that, when the jurors

examined all of the evidence, they would *
conclude that the witnesses had  not
contradicted each other. According to

defendant, the statements cast "unjustified

aspersions" upon his attorney, misstated the

record and used "specious reasoning"” to negate:
defense counsel's arguments. However, there is

no basis -in the record for defendant's

contention that the assistant prosecutor

knowingly adduced false testimony from any

witness. The assistant prosecutor merely

argued that the testimony of the witnesses as

essentially consistent, and some variations in

their accounts did not render the testimony

contradictory or false. In making these

remarks, the assistant prosecutor did not

denigrate the defense. Moreover, defense .
counsel never objected to the comments,

thereby indicating he did not view them to.be

as prejudicial.

(Ex. Ra® at 18-19, Dkt. No. 8-11.)
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b. Analysis

Petitiéner has not identified a case factually similar to his
such as to require review of whether thg Appellate Division’s
oéinion is contrary to clearly_es£ablished federal law. Habeaé
review, therefore, is limited to whet#er the Appellate Division’s
decision involved an'unréasonéble appiiéation of the due process

standard governing prosecutorial misconduct. The Supreme Court has

identified Darden v. Wainwright, 477‘ U.S. 168 (1986), as the
clearly established federal law governing habeas review of

prosecutorial misconduct claims. Parker v. Matthews, 567 U.S. 37,

45 (2012). In. Darden, fhe Supreme Court “explained that a
prosecutor's improper comments 'will be held .to violate the
Cohstitution only if théy ‘so infected the trial with unfairness
as to make the reSult@ng conviction a deﬁial“of due process.’” Id.

(quoting Darden, 477 U.S. at = 181 (quoting Donnelly v.

DeChristoforo, 416 U.S. 637, 643 (1974)). If the prosecutor made

improper statements, the reviewing court must examine the
prosecutor’s statements “in context and in light of the entire
trial, assessing the severity of the conduct, the effect of the

curative instructions, ,and the gquantum of evidence against the

defendant.” See Moore v.AMorton, 255 F.3d 95, 107 (3d Cir. 2001)
(discussing Donnelly.).

At trial, the defense made much of inconsistencies in‘the-
witnesses’ testimony on crqss—examination, and especially in his
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summation. (Ex. Rtal2 at 46-75, Dkt. No. 8-42.) The prosecution
countered by arguing that the testimony of the witnesses was
essentially‘ consistent. (Id. at 75-110, Dkt. No. 8-42.) A

prosecution has some leeway to respond to the defense theory.

Darden v. Wainwright, 477 U.S. 168, 182 (1986); see e.g. United

States v. Robinson, 485 U.S. 25, 34 (1988). ™It is’ fundamental
that counsel presenting a summation is free to repeat the evidence
and even ‘argue reasonable inferences from the evidence,’ as long

as counsel refrains from misstafing the evideﬁce.? United States

v. Hodge, 870 F.3d 184, 203 (3d Cir. 2017) (quoting United States

v. Fulton, 837 F.3d 281, 306 (3d Cir. 2016) (quotiﬁg United States

v. Carter, 236 F.3d 777, 784 (6th Cir. 2001)).

The prosecutor did nottgive a fictionalized account of Myers’
te;timony, as Petitioner contends. On direct examination, the
prosecutor asked Myers if she noticed any drug addicts in the area
afound'the time of the murder, and she said that she had not seen
anyone. iEx. Rta6 at 225, Dkt. No. 8-36 at 45.) Myers explained
thét she did not have any money and she was in the area hoping
someone would come along ahd.offer té éet high with her. (Id. at
227, Dkt. No. 8-36 at 47.) Then, on cross-examination, defense
counsel asked Myers if she saw Madonna Carabello, Angela Bumpers

or Walter Boyd at the crime scene on the day of the murder, and

she responded that she had not. (Id. at 229, Dkt. No. 8-36 at 49—

54.) Defense counsel asked Myers whether, just before the shooting,
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'.drugs, and she agreed. (Ex. Rta6 at 229-230, Dkt. No. 8-36 at 50.)

prosecutor and Myers:

N

Q. Okay. Did you see anyone else next to

Anthony Ball when he got shot by the
defendant? ' :

A. No.

Q. Nobody else was next to him?

A. I didn’t see anybody.

Q. Okay, now you said yesterday that you're
loocking for people who would give you money
for drugs or share their drugs with you. Was
it just anybody or - let me finish - Just
anybody or is it people that you know who have
done that in'the past?

A. People I’ve known done it in the past.

Q0. Okay. So the individuals that Mr. Goins
named for vyour ({sic] vyesterday are those

individuals you would know would share with'

you? Do you remember who he -

A. (Interposing) I remember them, one name,
known her from the program. But, no, they were
selfish. - -

Q. Okay. Talking about Madonna?

A. Yes.

Q. Okay, if you had seen her, that is not
really .the person you’re looking for?

A. No.

A3
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she was looking for people she knew so she coculd approach them fof

On re-direct the following exchange took place between the
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Q. Okay. -When you’re out on the streets - past
559 [Pine St.], are you looking for particular
people or just anybody?

A. Particular people.

Q. Okay. So if someone came in the area that
you knew wasn’t going to share with you, is
.that something that, you know, would- stick in
your head?

A. Yeah.

Q. That wasn’t going to share with you?

A, Right. .

Q. Okay.

A, I knew who would and who wouldn’t.

Q. Okay. But would you make note of the people
you saw who weren’t going to share with you?

A.-Oh, no.
(Ex. Rta7 at 24-26, Dkt. No. 8-37.)

Beginning wifh Myérs’ testimony that she did- not see Angela
Bumpers, in summation the prosecufor argued there was no way Myers
cdﬁld have seen Bumpers‘at'the scene of the crime based on where
they were standing. (Exl Rtal2 at 83-84, Dkt. No. 8-42.) As to
Walter Boyd and Madonna Carabello, the prosecutor stated:

Patricia Myers doesn’t see Walter Boyd. Well,
she said she’s looking for people that would
get her high. That’s what she’s looking for.
That’s what she’s making mental notes for. I
asked her, would Walter Boyd get (you high)? -
No. Would Madonna get [you high]? No. Are
those the people you would make a mental note

of? No. She agreed and said I know Madonna
from- -the clinic, she’s greedy, not going to
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share with me. Those are not the people she’s

making mental notes of. But, you had better be

sure if she saw a frierid of hers and that

friend is someone she shared with before,

that’s the person she would make note of.
(Ex. Rta 12 at 84-85, Dkt. No. 8-42.)

RBecause Myers testified that she was looking for someone who

would share their drugs and Boyd and Madonna Carabello would not,
it is a reasonable inference that Myers would not have paid

attention to their presence. Therefore, not every fairminded

jurist would disagree with the Appellate Division’s conclusion

that the prosecutor’s comments were not improper, and Petitioner

is not entitled to habeas relief on this ground.
This Court finds, in the alternative, ?hat' even if the

prosecutor’s comments about Myers’ testimony were improper because

she embellished Myers’ testimony about why she did not notice

Walter Boyd’s aﬁd Madonna Carabello’s presence'at the time of,thé
murder, any prejudice was cured by the trial judge’s instructions.
The trial judge instructed the jury that speculation, conjecture
“and other forms of guessing play no role in the pgrformance of
your auties[;]” (Id. at 120, Dkt. No. 8-42.) Further, the judge
instructed the jury that they alone wéuld,determine the crédibility
of the witnesses and the amount of weight to give'their testimony.
(Id. at 123-24.) Notably, the judge instructed:
Regardléss of_%hat counsel said or I may have

said in recalling the evidence in this case,
it is your recollection of the evidence should



guide you as judges of the facts. Arguments,
statements, remarks, openings and closings or
summations of counsel are not -evidence and
. must not be treated as$ evidence. Although the
| - attorneys might have pointed out what they
thought was important in this case, you must
"rely solely wupon your understanding and
recollection of the evidence that was admitted
during the trial. Whether or not the defendant
has been proven guilty beyond a reasonable
doubt is for you to decide based on all the
evidence presented during the trial. Any
comments by counsel are not controlling.
|
|

(Ex. Rtal2 at 124, Dkt. No. 8—42.)'Thu§, the jﬁry was instructed
not to plaée too greét of weight on closing arguments over their
own views of the-evidence. Regarding infgrences drawn by the. jury,
the judge instructed “whethe£ or not inferences should be drawn is
for you to decide using'YOur own common experience, knowledge and
everyday life experiences. Ask yourself, it is probable, it is
logical, is it reasonable.” '(Id. at 127-28, Dkt. No. 8-42.) In
this-context, not every fairminded jurist would disagree with the
Appellate Division’s conclusion that the prosecutor’s description
of Myers’ testimony aﬁd the_inferences to be drawn from it did not

so infect the trial with unfairness as to deprive Petitioner of

due process. See Rolan v. Coleman, 680 F.3d 311, 323-24 (34 Cir.

2012) (holding that in light of other evidence and curative jury

instructions, prosecutor’s potentially prejudicial comment did not
deprive the petitioner of dueé process). Therefore, Petitioner is

not entitled to habeas relief on thisfélaim.
/‘f

/s
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2. Petitioner’s pretrial letter
For his second allegation of prosecutorial misconduct,
Petitioner contends the prosecutor afguéd in summation that an
1mproper inference should be drawn from a letter Petitioner had
wrltten while in jail. (Pet at 23-25, Dkt. No. 1.) In the letter,
petitioner wrote about the witnesses who had given information to
the investigator. In summation, .the prosecutor commented that
Petitioner had not accused those witnesses of lying. The
prosecutor, thus, implied that Petitioner knew the witnesses‘were
telling the truth about what they saw at the crime scene. The
defense objected and the court gave a limiting instruction, but
petitioner contends the curative instruction could not have cured
the prejudice to the defense, and that this was an improper comment
on Petitioner’s decision not to testify at trial.
At trial, the contents of the letter were read into the record

by Investigator James Bruno:

Pup, what’s good homey boy7 Dig this. This is

the. paperwork on T.B., that rat ass nigga and

I want you to make copies and send it to the

streets and make sure everybody from downtown

gets a copy of this. Dig me? Yo, pup, how come

you never wrote me back and let me know whether

or not you knew these people? Patricia Myers

and Diane Bumpers, Walter Boyd, Madonna

Carabello? Ask Ski if he knows them and give

him a copy too, and tell him I said what’s up

and yo. Is Kevin Zip still here? Tell them

niggas I said what’s up and give them a copy

too, and tell them to send this shit to the

streets ASAP and write me back up. Philly P.S.
What’s up with your case, nigga? Holler at me.

35—
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(Ex.

(Ex.

(Id.
|

Rtal0 at 157-58, Dkt. No. 8-40 at 161-62.)

In summation, the prosecutor stated,

Ladies and gentlemen, I ask.you to read that

letter.

" You can make any inference. You can make no

inference. You can make a totally innocent
inference. Whatever you choose. "But,  the
wording of the letter that is admittedly
written and signed by Philly and --Ladies and

gentlemen, you can draw any inference you like.

or no inference at all. But one - of the
inferences you can draw is what is not in this
letter is any mention that these people are
lying. The defendant doesn‘t call them a liar.

He doesn't call any of these witnesses a llar
He chooses. to send out the Discovery with a
notation in which he calls T.B. a rat and he
wants to know who knows these witnesses.
Ladies and gentlemen, one. of the things you
are going to get from the judge is that you

may — you can choose not to or you can infer

this as consc10usness of guilt.

RtalZ at 105-6, Dkt. No. 8-42.)

The trial judge gave the jury the following instruction:

Also it was sﬁipulated that the defendant, for
example, is the author of a letter that was
written and mailed to Michael Davis. And you
w1ll get that letter in evidence. I gave you
an instruction about -that letter and ‘the use
of it and 1’11 do it again.

at 118.)

Now I'm going to read you another charge I

read you during the testimony concerning that
correspondence. I'm going to talk about S-75
and S-76 you are going to have in front of
you. That is the letter that Defendant wrote




(Ex.

and mailed to Michael Davis. I'm going to
reread that charge to you.

You’ve been provided with evidence that the
defendant wrote and mailed a letter to Michael
David ([sic] which references some of the
witnesses you’ve heard from during the trial.

The fact that the defendant wrote and mailed
that letter, S5-75 and the redacted document
with the handwritten notes in evidence, S-76,
is stipulated to by the parties.

You as the judges of the facts are to determine
what, if any inferences can be drawn from the
content of S-75 and S-76 in evidence. There-
may be one or more than one inference that can
be drawn from the content of those wrltlngs."

The State asserts the language used by the
defendant constitutes a consciousness of guilt
and/or an attempt to influence witnesses which
infers a consciousness of guilt.

It is for you as the judges of the facts to
decide whether or not the statements show a
consciousness of guilt and the weight, if any,
to be given such evidence in light of all the
other evidence in this case.

Now, as you know, the defendant, Daniel Locus,
elected not to testify at trial. It is his
constitutional right to remain silent. You
must not consider for any purpose or in any
manner in arriving at your verdict the fact
that Mr. Petitioner did not testify at trial.
That fact should 'not enter into your
deliberations or discussions in any manner or
at any time.

Rtal2 at 145-46, Dkt. No. 8-42.)

a. State court determination '

The Appellate Division denied this claim as follows.
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Defendant further argues that the assistant
prosecutor . improperly commented on a letter
that defendant had written to another inmate,
'in which he referred to Braxton as a "rat" and’
mentioned the State's other -witnesses by name.
Defendant contends that the assistant

" prosecutor improperly asked the jury to draw
an inference .of guilt from the absence of any
statement in the letter that Braxton or the
other witnesses were liars.

- Even 1f the assistant prosecutor's comment was
not sufficiently supported by the statements
in the letter, the judge provided the jury
with a curative instruction, in which he
indicated that what the attorneys say is not
evidence. Among other things, the judge told
the jurors "to confine yourselves to the words
of the letters and only the reasonable
inferences, if any, you make with respect to
the letters.”™ In our view, the Jjudge's
instruction cured any potential for prejudice
arising from the assistant prosecutor's
.comment.

(Ra9 at 19, Dkt. No. 8-11.)
- b. Analxsig

Petitioner has_hot identified a case so factually similar as
to require “contrary to” habeas_review of this claim. Therefore,
the Court will address whether the Appellafe Division reasonably
applied the due process sténdard described in Donnellzﬁ In
Donnelly, the Supreme K Court rejected habeas relief where the
prosecutor made an imﬁroperﬂremark during summation, finding the
remark  was not so prejudicial that its effect could not be
mitigated by' a curative instruction,' and that the curative

instruction given was strong. Moore v. Morton, 255 F.3d 95, 105-
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06 (3d Cir. 2001) (citing Donmnelly at 643-44.) In addition to

considering any curative 'instructions,. in makiﬁg the due process
deﬁerminatioﬁ, the Supremé Court directed thaf courts must also
éonsider the strength of the evidence. Id. at 111 (citing Darden,
477 U.S. at 182, Donnelly, 116 U.S. at 644.)

The Appellate Division réasonably applied the correct due
process aﬁalysis. First, the Appellate Division acknowledged that
the prosecutor invited the Jjury to make aﬁ inferepce as to
Petitioner’s guilt based on the fact that he did not call the
witﬁesses liars in his pretrial letter. Seéond, the Appellate
Division found the curative instruction sufficient to mitigate ahy
prejudicial effect. The trial court’s instrucﬁions; recited above,
support the Appeliate Division’s conclusion that the instruction
was sufficient to mitigate any prejudicial effect.

It is important to point out, with regard to prejudicé, that

the prosecutor did not tell the jury they should infer Petitioner’s

guilt because he did not testify at trial, but  rather that they

could choose whether or not to make an inference based on the text

of the 1letter. Further, as required, the Appellate Division

considered the strength of the evidence, and stated, “at trial,

the State presented overwhelming evidence of defendant's guilt[.1”
(Ra9 at 17, Dkt. No. 8-11.) For the same reason, even if the

rosecutor’s comments were improper, the error was harmless. See
% ) s =_—

Johnson v. Lamas, 850 F.3d 119, 132-33 (3d Cir. 2017) (under
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harmless error standard “we may grant relief only if we have a

‘grave doubt’ as to whether the error at trial had a substantial

and injurious effect or influence.” (quoting Davis v.. Ayala, ---

U.S. ~-——, 135 S.Ct. 2187, 2198 (2015) (quoting O'Neal v. McAninch,
513 U.S. 432, 436 (1995)).

Therefore, the Apééllate Division reasonably applied clearly
established _féderal‘ law in rejecting' Petitionexr’s claim of
prosecutérial miséonduct in Violatidn of'his right to due process.

3. Petitioner’s arraignment statements

"For his third allegation of prosecutorial misconduct,

Petitioner alleges that the prosecutor read only a portion of the -

statement he made at his arraignment, and that it was taken out of

context. (Pet. at 24—25, Dkt. Neo. 1.) In summation, the prosecutor

read the following portion of Petitioner’s statement:

They got no gun, no motive, and no-nothing.

How they got a strong case? They got three

crack heads that will say anything. That’s a

strong case? : :
(Id. at 24.) The prosecutor invited the jury to infer Petitioner
was the perpetrator and had disposed of the gun, because he somehow
knew that the prosecution had not recovered the gun although the
information was never made public. Petitioner, however, contends
his statement was a simple denial Qf his guilt, and his speculation

that the witnesses would be crackheads because the murder took

place in a drug infested neighborhood[ Petitioner asserts there
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was no evidence that hevdisposedzof a gun, and it was not reasonable

to infer he had disposed of a gun simply because the prosecution

had not recovered one.

a. State court determination

The Appellate Division discussed this claim as follows.

In addition, defendant contends that the
assistant prosecutor improperly ‘referred to
certain statements he made when he was
arraigned on the charges related to Ball's
shooting. At the arraignment, defendant
asserted his innocence and said that the’
State's case was baseless because "[tlhey got
‘no gun, no motive, no nothing." The assistant
prosecutor noted in her summation that, at the
time of the arraignment, the fact that the gun
used in the shooting had not been recovered
had not been publicly disclosed. She said that
the jury could draw a reasonable inference
that defendant knew the State did not have the
gun because defendant had disposed of the
weapon.

Defendant contends that, in these remarks, the
assistant prosecutor improperly asked the jury
to reach a conclusion that was not supported
by the evidence. However, in our view, the
assistant prosecutor's .remarks were a fair
comment on the evidence. The assistant
prosecutor properly asked the jury to draw the
reasonable inference that defendant knew the
State had not recovered a gun because he had
disposed of it. Defense counsel did not object
to the comment, thereby indicating he did not
consider it to be prejudicial.

Defendant's other arguments regarding the
assistant prosecutor's summation are without

sufficient merit to warrant dlSCUSSlOH. R.
2 11 3 (e) (2).

(Rall at 20, 'D t‘-i.':' No. 8-11.).

A )
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b. Analysis
“A ‘proéécutor is entitled to considerable latitude in
summation to argue the evidence and any reasonable inferences that

can be drawn from that evidence.’” United States v. Hernandez, 412

F. App'x 509, 511 (3d Cir. 2011) (quoting United States v. Lee,

612 F.3d 170, 194 (3d Cir. 2010) (quoting United States v. Werme,

939 F.2d‘108( 117 (3d Cir. 1991)). ?he prosecuter’/s remark was
supported by the following: evidence. Assistant -Prosecutor Iré'
Slovin, Députy Chief of the Homicidé Unit for the frosecutor’S'
Office, fesﬁified that he handled Petitioner’s case thréugh
indictmgnt(-énd no diséovéry waé released in the case before the
arraignmenﬁ. .(Ex. Rta% at 173-75, .Dkt. No. 8-39.) BHe further
testified that, prior to the arraignment, there had been no press
release revealing ’tﬁat a weapon Qas never recovered, and no
witnesses were identifiéd or ever referred to as “crack ﬁeads.”
(;g;'at 175-77.) Based on this evidence} the Appelléte Division
reasonably éoncluded it was nét.improper for the prosecutor to
invite the jury fé make'a reasonable inferenpe that Petitioner had
disposed of the gun because he knew it had not been recovered.

Even assuming the prosecutor’s comment was improper,3 any

prejudice was mitigated because, as discussed above, the jury was

3 This case is distinguishable from  United States v. Balter, 91

F.3d 427, 438-39 (3d Cir. 1996), where the Third Circuit Court of
Appeals held that the prosecutor committed harmless error by
commenting, in summation, on the defendant’s post-arrest silence
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instructed that a prosecutor’s remarks are not evidence, and it is

for the jury to determine what reasonable inferences might be drawn

from the evidence. (Ex. Ra9 at 19, Dkt. No. 8-11.) See Donnelly,

416 U.S. at 644 (“[i]n addition, the trial court took special pains

to correct any impression that the jury could consider the

prosecutor's statements as evidence.in the case.”)} Therefore, the

Appellate Division’s denial. of this claim was not objectively
unreasonable under - clearly established federal law, and habeas
relief is denied. Alternatively, assuming the prosecutor’s

comments were improper, the error was harmless. See Johnson, 850

F.3d at 132-33 (3d Cir. 2017) (under harmless error standard ﬁwe
may grant relief only if we have a ‘grave doubt’ as to whe;her the
error at trial had a substéntial and injurious éfféct or
influence”) (quoting Davis v. Ayala, ——- U.S. === 135.S.Ct. 2187,
2198 (2015) (‘quoting'O'Neal v. McAninch, 513 U.S. 432, 436 (1995)).
At trial, Myers testified that she saw Petit%oner shoot the victim;
and other witnesses placed Petitioner at the scene of the crimé.

Under the circumstances, this Court does not have grave doubts of

during the reading of the Indictment, after the defendant had

called the investigator from jail to make a deal, asserting his

co-defendant was the shooter. Here, the prosecutor c¢commented not
on Petitioner’s post-arrest silence, but on his inculpatory
statements during arraignment. The transcript of the arraignment
is not part of the record here. This Court assumes that the trial
court followed N.J. Ct. R. 3:4-2 (d) (3) “Procedure in Indictable
Offenses” and advised defendant of the right to remain silent and
that any statement may be used against him.
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improper influence on the jury verdict by the prosecutor’s comment
on Petitioner’s aﬁraignment statementé about the prosecution’s
wgak case beéause they failed to recover a gun and had fhree crack
head witnésses.
4. érédibility of the witnesses

Petitioﬁer’s fourth allegaﬁion of prosecutorial misconduct is
based on the pfosecdtor's argument to the jury that they should
prove the defendaﬁf waé'wrbng, “[b]ecause the deféndant is counting
oﬁ you to feel the same waly] he.féels, tha£ these are crackheads
who‘are-not wortHy of our beliefs in any way.” (Pet. at 25-26,
Dkt. No. l.i Petitioner contends these remarks'were prejudicial

because the prosecutor invited the jury to reach a guilty verdict

not based on the lack of reasonable doubt, but to prove they-

disagreed that drug addicts are not worthy of belief.
The Apﬁelléte Division rejected this claim.

Defendant had referred to the State's
witnesses as "crack heads"” when he was
arraigned, and the assistant prosecutor
reasonably stated that defendant was
"counting” -on the Jjury to ° reject their
testimony as lacking credibility because of
their involvement with drugs. Indeed, defense
counsel had made that point in his summation.
There was nothing improper about the assistant
prosecutor's remarks.

(Ex. Ra9 at 20-21, Dkt. No. 8-11.)
“In evaluating whether the remarks of the prosecutor rise to

the level of a constitutional violation, ([courts] are required to
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examine those remarks in the context of the whole trial.” Werts v. |

Vaughn, 228 F.3d 178, 198 (3d Cir. 2000) {citations omitted). The
Appellate Division did so here, noting'Defendant had referred to

the witnesses as “crack heads” during his arraignment, and the

defense counsel urged the jury not to find the testimony of drug

addicts credible. Additionally, viewed in the totality of the
circumstances, including the curative instruction that a
prosecutor’s arguments are not evidence, and reliance on the

overall strength of the prosecution’s case, the Appellate Division

'reasonably rejected this claim. See Moore v. Morton,'255 F.3d 95,

112-13 (3d Cir. 2001) (“[wlhen the evidence is strong, and the

curative instructions adequate, the Supreme Court has held the

prosecutor's prejudicial conduct does not deprive a defendant of

a fair trial.”) Petitioner is not entitled to habeas relief on
this claim.

5. The cumulative effect of prosecutorial misconduct

Petitioner argues that the cumulative effect of the
prosecutor’s misconduct, including the prosecutor’s denial of

contradictions in the witnesses’ testimony, —-comments  on

Petitioner’s arraignment, and cajoling "the jury to disavow -

Petitioner’s belief that drug addicts are incapable of giving
credible testimony, deprived him of due process. (Pet. at 20-27,
Dkt. No. 1.)

a. State court determination
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The ,Appéllate ﬁiviéion recognized that Petitioner alleged
thaﬁ. the singular and gumulative effect of prosecutorial
misconduct deprived hiﬁ of due pfocess, however, the éourt_
addressed each inst;nce of allegéd misconduct singularly. {Ex. Ra9
at 17, Dkt. No. 8-11.) The Appellate Division did not find any
instances oﬁ_'prosecﬁtorial misconduct, therefore, there was
nothing for it to éddress in the ‘cumulative. The Appellate Division
nonetheleés gonsidered the potential prejudicial effeet of certain
of the prosecutor’s statements and in eaéh instance found. that
 Petitioner'was not déprived of due process in the context of the
"overall trial record. (Ex. Ra® at 17, Dkt. No. 8-11.)

: b. ._Analzsis |

“The cumulative' effect of the-prbsécutor's actioné must be

reviewed against the standard of whether they ‘so iqfected thé

trial with unfairness as to make the resulting conviction a denial

of due ?rocéss;;*‘Scherzer V. Oitiz, 111 F. App'x 78, 88 (3d Cir.
2004) (quoting- Donnelly, 416 U.S. at 643.) “[A] judgment 'of
conviction is commonly the culmination of a trial which includes
testimony of witnesses, argument of counsel, réceipt of exhibits
A iﬁ evidéhce, and inétruction of the jury by the judge." Donnelix,
416 U.S. at 645. Under the deferential standard of habeas review,
Qhether every fair-minded jurist would disagree with the Abpellate
Division'; determination thét none of the prosecutor’s comments

were improper, must be affirmed. As discussed above, in each
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instance of alleged prosecutorial miscdnduct{' the Appellate
Division gave a reasonable explanation why ‘the prpsecutor‘s
statements were fair comments on the evidence.

Second, the Appellate Division also considered the effect of
curative jury.instrudtions on statements by the prosecutor thaf
might have been prejudicial. The Appellate'Division,ﬁoted that the’
trial cogrt instructed the-jufy that counsel’s arguments are not
evidence. (Ex. Ra9 at 19, Dkt. No. 8-11.) The,Aépellate Division
also considered fhat the strgngth of the’ évidence against
Petitioner rendered it unlikely that the proseduto;’s statements
infected the trial with unfairness. (iﬂ; at i6—17;) The trial
' record supports the Appellate Division’S'conéluéién concerning the
strength of the pfosecution's case based on eyéwitness testimony,
Braxton’s testimony about . his jailﬂouseA conversatioh with
Petitionér, the letter written by Petifioner to Davis, and
Petitioner’s statements at the arraignment. Tﬁerefpre, the Court
denies ' the claim of prosecutorial miscoﬁdﬁct based on the

cumulative effect of prejudice, and denies ground three of the

petition in its entirety. See Fahy v. Horn, 516 F.3d 169, 204 (3d
Cir. 2008) (where the prosecutor’s comments were either not
improper, or 1if they were improper, nof prejudicial. their

cumulative effect could not have deprived the defendant of a fair
. A’ .

trial.)
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E. Ground Four

In his fourth ground for relief, Petitionef asserts that the

AN

jury instructions were ‘inadequate and caused undue prejudice,
depriving him of a fair- trial. (Pet. at 28-29, Dkt. No. 1.)
Further, he claims the trial court féiled to mold the model jury
instruction-fqr in—coﬁrt and out—éf—court identifications to the
‘evidence in the case. Petitionér argues that due process required
the triél coﬁrt to instruct the juiy of the following: (1) Myers

was the only eyewitness who claimed to have seen Petitioner shoot

the victim; (2) Myefs’ identification of Petitioner was a “show—

up” identification; (3)  studies show - that “show-up”
identificatiohs' are inherently suggestive; (4) the  jury was
required to reject . Myers’ in-court and out-of-court

identificatiqns iﬁ.it found they were a preoduct of‘a-show—up
procedure and thegé'was ﬁo reliable independent sourée upon which
Myers'’ identified Petitioner; and (5) the factual contradiction;
in the eyewitnesses’ accounts. Petitioner contends that the
prosecutor misled vtﬂe jury to believe the foﬁr eyewitnesses
identified Petitipner and did not contradict each other. In

opposition, Respondénts contend-the'Appellate Division properly

rejected Petitioner’s claim. (Answer -at 81-84, Dkt. No. 8.)

Respondents further argue that the jury instruction claim rested

AYg
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purely on matteré of state law, and therefore, Petitioner fails to

raise a constitutional issue.

1. Standard of review for due process claim based on
erroneous or ambiguous jury instructions

In Estelle v. McGuire, the Supreme Court explained when an
erroneous or ambiguous Jjury instruction rises to the level of a

" due process viclation.

The only question for us is “whether the
ailing instruction by itself so infected the
entire trial that the resulting conviction
violates due process.” Cupp v. Naughten, 414
U.s. 141, 147, 94 sS.Ct. 396, 400-01, 38
L.Ed.2d 368 (1973); see also Henderson V.
. Kibbe, 431 U.S. 145, 154, 97 S.Ct. 1730, 1736-
37, 52 L.Ed.2d 203 (1977); Donnelly v.
DeChristoforo, 416 U.S. 637, 643, 94 S.Ct.
1868, 1871, 40 L.Ed.2d 431 (1974) (“‘[I]t must
be established not merely that the instruction
is undesirable, erroneocus,  Or ~ even
“universally condemned,” but that it violated
some [constitutional rightl’”). It is well
established that the instruction “may not be
judged in artificial isolation,” but must be
considered in the context of the instructions
as a whole and the trial record. Cupp V.
Naughten, supra, 414 U.S., at 147, 94 s.ct.,
at 400-01. In "addition,. in reviewing an
ambiguous instruction such as the one at issue
here, we inquire “whether there 'is a
reasonable likelihood that the Jjury " has
applied the challenged instruction in a way”
that violates the Constitution. Boyde v.
California, 494 U.s. 370, 380, 110 s.Ct. 1190,
1198, 108 L.Ed.2d 316 (1990). And we also bear
in mind our previous admonition that we “have
defined the category of infractions that
violate ‘fundamental ° fairness' very
narrowly.” Dowling v. United States, 493 U.S.
342, 352, 110 S.Ct. 668, 674, 107 L.Ed.2d 708
(1990) . “Beyond the specific guarantees




enumerated in the Bill of Rights, the Due
Process Clause has limited operation.” Ibid.

502 U.S. 62, 72—73 (1991) {footnote omitted).
2. . Exhaustion of claimlin state courts

“The exhaustion rule requires applicants to ‘fairly present’

federal claims-to'state'courts before bringing them in federal

court.” McCandless, 172 F.3d at 260 (citations omitted). In the

state courts: (1) Petitioner failed to allege the jury instructions

violated his right to due process; (2) Petitioner did not rely on

the constitutional standard for due process claims; and (3)

Petitioner did not cite.to federal law or a state case citing to

federal law. (Ex. Ra4 at 115-119, Dkt. No. 8-6 at 122-26; Ex. Ra8,
Dkt. No. 8~8.; “[A] passing reference t§ the concept of a ‘fair
trial’ is not sufficient to fairiy present é federal due process
claim in—sﬁate court.” Keller, 251 F.3d at 415. Thus, Petitioner
did not fairly present the federal nature of his due process claim
before the state courts and failed to exhaust this claim.
Nonethéless, a habeaé éourt méy deny én unexhauste@lclaim on the
merits, and thié Court would do so here. 28 U.S.C. §'2254(b)(2).

-3. State court determination

The Appellate Division " made the following factual
determinations concerning Myers’ ©pretrial didentification of
Petitioner.

Myers told [Investigator] Bruno she was
present at the time [of the murder] and the
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man responsible was her drug dealer, from whom
she had purchased drugs on a regular basis
over two years, including the night of the
murder. .. Bruno showed Myers a photograph of
Williams, but she said he was not the shooter.
Bruno thereafter asked the police intelligence
unit to compile a book of photographs of
persons who had been arrested in the area of
Lawrence's House, or who had some connection
to the area. The book contained twenty-two

photos, including photos of Williams and
defendant.

In the meantime, Bumpers, Carabello and Boyd identified Petitioner

as the shooter from the photo array.

The following day, Bruno met with Myers to
determine if defendant was the person whom she . -
saw shoot Ball. Bruno showed Myers a picture
of defendant, but did not tell Myers who he’
was or whether any other witnesses had
identified him. Myers identified defendant as
the shooter.

(Ex. Ra9 at 6-8, Dkt. No. 8-11.)

The Appellate Division held that ;the judgé instructed the
jury in accordance with the then-applicable model  jury
instructions. Mcdel Jury Charge {(Criminal), ‘Identification: In-
Court and Out-of-Court Idéntifications; (6/4/07)”. (Ex. Ra9 at 14, .
Dkt. No. 8-11.) The trial judge instructgd the jury that “it is
your functioﬁ to determine whether the witnesses’ identification

of the defendant is reliable and believable.” (Ex._RtalZ at 136,

Dkt No. 8-42.)

4, Analysis

A5
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Petitioner’s claimlis largely based oh-his allegation that.
Myers"out—of—éourt identification of him was based on a shqw—up
proéedure. A “show-up” is an identification procedure “in which a
single individual arguably fiftipg a witness’ description is

presented to that witness for identification.” United States v.

Brownlee, 454 F.3d 131, 138 (3d Cir. 2006).

In the Third Circuit, a habeas petitioner who challenges state
court jufy instructioné must “point to a federal requirement that
jury instructions ... must include particular provisions,” or
demonstrate'that the jury “instructions deprived him of a defense

which federal iaW‘provided to him.” Johnson v. Rosemeyer, 117 F.3d

104, 111 t3d Cir. 1997). Petitioner has hot identified a federal
requirement that jury instructions include é specific instruction
concerning show-up procedures.

. The reliability §f'ﬁyers’ identification also weighs against
the necessity for a special jury instrucfion. It is of consequence
that Myers waé not -asked to identify a stranger but rather her
drug dealer, with whom she had recent and'frequent contact. Under
the  circumstances, asking Myers whether a person depicted in a
single photograph was her drug dealer whom she witnessed shooting
Anthony Ball, was not so préjudicial that. a special jury
instruction about -the inherent suggestiveness of a show-up

procedure was required. See United States v. Wade, 388 U.S. 218,

241, n. 33 (1967) (noting that how well the witness knows the
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suspect will have an important bearing on the true basis of the

witness’ . in court identification); U.S. v. Wateis, 428 F. App’x

155, 164-65 (3d Cir. 2011) (finding show-up procedure did not
create substantial risk of misidentification under totality of the

clircumstances.)

Petitioner also argues that the. trial judge; should have
instructed the Jjury. on the inconsistencies éf the witnesseé’
testimony. Defense counsel, in summétion; dé;cribed thév
inconsistencies in detail. (Ex. Rtal2 at 44-75, Dkt. No. 8-42.)
The trial judge instructed the jury

Now as judges of the facts you are to determine
the credibility of the witnesses and in
determining whether a witness is worthy of
belief and therefore credible, you make take
into consideration:

the appearance and demeanor of the witness;
the manner in which he or she might have
testified; the witness’ interest in the
outcome of the trial, if any; his:.or her means
of  obtaining knowledge of the facts; the
witness’ power of discernment, meaning their
judgment, their understanding; the witness’
ability to reason, observe, recollect and .
relate; the possible bias, if any, in favor of
the side for whom the witness testified; the
extent to which, if at all, each witness 1is
either corroborated or contradicted,
supported or discredited by other evidence;
whether the witness testified with an intent
to deceive you; the reasonableness or
unreasonableness of the testimony the witness
has given; whether the witness made any
"inconsistent or contradictory statements; and
any and all other matters which serve to
support or discredit his or her testimony.
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(Ex. Rtal2 af 128f29, ﬁkt;-No. 8-42.) Here, the jury instructions
regarding. witnéss crédibility acknowledged that. inconsistent
étatements by witnesses should be assessed in determining
credibiiity,‘and defense counsel pointed out inéonsistencies in
summation. Further, . Pefitioner has not éhown how the . jury
ihstrucﬁions deprived him of a defense. The jury instguctions on
witness credibility‘ were not prejudicial and ;the trial court
properly instructed the jury on reasonable.doubt;4,?herefore, the
Cohrt.denies_the unexhausted due process claim in groﬁnd four of
the'petition.  |

F. Ground Five

For his fifth ground for relief, Petitioner alleges that
Braxton’s testimony was irrelevant and ﬁrejudicial and deprived
him of a fair trial. (Pet. at 30-32, Dkt. No. 1.) Braxton testified
on direct exémination that he was blaced.in protective custody
after Petitioner put dut word on ﬁhe'street that Braxton was a
snitch. On crossFegamination, Braxton said that he told
Petitioner, during a -pretrial. jailhouse convérsation, .that if
Petitioner did not commit the murder, he should tell the police

who did, and that Braxton would not take the blame for someone

else if he was innocent. Petitioner argues this testimony suggested

4 The trial judge instructed, in part, “a reasonable doubt is an
honest [a] reasonable uncertainty in your minds about the guilt of
the defendant after you have given full and impartial consideration
to all the evidence.” (Rtal2 at 122-23, Dkt. No. 8-42.)
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to the jury that Petitioner would have testified if he was not

guilty. Respondents contend that Ground Five of the petition'is
procedurally defaulted and lacks merit. (Answer at 84-93, Dkt. No.

8.

)

In his traverse, Petitioner explained,

This argument relied on the facts of the trial
court's inadequate jury instructions based on
the prejudicial testimony. Although, coupled
together concerning the "challenge to the
testimony by Mr. Braxton," the jury
instructions where [sic] not cured by the

testimony nor where ([sic] the trial court's.

instructions adequate enough to cure the
prejudice endured by the testimony, and thus,
interfered with his defense that, "he was not
the culprit™ of the crime accused.

(Traverse at 28, Dkt. No. 9 at 33.)

1. State court determination

On direct appeal, the Appellate Division denied this claim.

Defendant also argues he is entitled to a new
trial because of statements that Braxton made
while testifying. In his direct testimony,
Braxton stated that he requested protective
custody for himself and his wife upon. his
release from jail. Defendant maintains that
Braxton's statement was "highly inflammatory"
because it suggested that Braxton and his wife

needed the State's protection after Braxton

implicated defendant in Ball's murder.

However, on cross-examination, defense
counsel asked Braxton if his request for

protective custody was merely a request to

have the State help pay for the hotel where he
and his wife were staying. Braxton agreed.
Defense counsel further elicited testimony
from Braxton confirming that no one was posted
outside the hotel room to protect Braxton and
his- wife while they were staying there, and
Braxton had not sought protective custody
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while he was in jail. Defense counsel did not
object to Braxton's comment. We conclude the
‘comment did not prejudice defendant.

Defendant additionally claims he was
prejudiced by certain statements Braxton made
during cross-examination. Braxton confirmed
that he told defendant that if he did not shoot
Ball, he should tell the police who did.
Braxton added that he would not spend thirty
or forty years in jail for something someone
else did. He also stated, "If I didn't do it,
I wouldn’t be sitting here.” Defendant
contends that Braxton's comments suggested
that the fact that defendant was on trial "was
evidence of his consciousness of guilt[.]"

However, as the State argues, Braxton's
comments were a statement as. to what he
believed, not a statement about what defendant
thought. Indeed, there was no evidence showing
that defendant shared Braxton's views on this
particular topic. We therefore conclude that
defendant was not prejudiced by Braxton's
comments. '

(Ex. Ra9 at 21-23, Dkt. No. 8-11.) .

2. Exhaustion of federal claim

In the state coﬁrts, Petitioner failed to aliége admission of
Braxton’s testimony violated his right to due process; he did not
rely on the constitﬁtiohal standard for due process claims or cite
to federal law or a state case citing to federal law. (Ex. Rad at
126-30, Dkt. No. 8-6; Ra6, Dkt. No. 8-8; Ex. Ra8, Dkt. No. 8-10.)
Thus, fetitioner failéd to'exhaust-this claim. A habeas court,
however, may depy an unexhausted claim on the merits. 28 U.S.C. §

2254 (b) (2) .

3. Merits of the unexhausted claim
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Where admission of certain evidence is alleged to violate due

process, the familiar standard of whether the alleged error so

infected the entire trial with unfairness governs habeas review.

Estelle %. Gamble, 502 U.S. 62, 67-68 (1991); Keller, 251 F.3d at
416, n. 2 (YA federal habeas court is limited to deciding whether
the admission of the evidence rose to the level of a due process

violation.”) Petitioner objects to admission of° Braxton’s

testimony that he sought protective custody for himself and his

wife wpon his release from jail because it implies-that Petitioner
presehtéd a danger to them. (Pet. at 30432, Dkt. No. 1.)

On cross-examination, defense' counseiﬂ quesﬁioned Braxton
about his request for:protective custody. "You said protective
custody. What you’ré talking about is soméoné paid for ?pur hotel
room, is that co;rect?” (Ex. Rtal0 at 29, Dkt. No. 8-40). Braxton
agreed. (Id.) Defense counsel had Braxton confirm that no one was
stationed outside of his hotel room to protect hiﬁ and he was “free
to go aboéut [his] life.” (Id. at 29-31.) Defense‘counsel also
elicited Braxton’s testimony that he declined.witness protectign
while in jail. (Id. at 90-91; Ex. Rtall at 48,_Dkth No. 8—41.5

Furthermore, Investigator Bruno disclaimed that Braxton and his

wife were in protective custody but that they were homeless; he

said, “I don’t want to say protective custody, they aren’t in our
custody. We made arrangements for them to have a place to stay so

we know they are safe....” (Ex. Rtall at-44, Dkt. No. 8~-41.)
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Viewing Braxton’s testimony as a whole, it did not infect the

entire trial with unfairness depriving Petitioner of due process.

Petitioner that if he did not shoot Ball he should tell the police‘
‘who did, and that Braxton would not allow himself to go to prison

for thirty or fortj years if he was innocent. On cross—examination,

Petitioner also challenged Braxton’s testimony that he told

Braxton testified:

[Ex.

COUNSEL: Do you remember about the hundred

. dollars? Was - that you  explaining to

[(Petitioner] you both were making a hundred

. dollars a day, you don’t get in trouble for a
murder? :

BRAXTON: Don’t go around shooting and beating

no people for a hundred dollars a day.

COUNSEL: Right....Didn’t you. tell my client he
should go and tell who did it because it’s not
worth a hundred dollars to be going to jail
for? . :

BRAXTON: Yeah.

COUNSEL: And because -— !

BRAXTON: (Interposing) I said “If you didn’t
do it, 1f you didn’t do it...tell them who did
it, so you can get yourself out of there”. You
know what I mean? “If you didn’t do it, go
ahead and tell”, because I'm not going to do
thirty, forty years for somebody else. It’s
not heard -of. We wouldn’t be standing here in
front of these people, them people, the jurors
and the judge. If I didn’t do it, I wouldn’t
be sitting here.”

Rtal0 at 42, Dkt. No. 8-40.]

| 4.59
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Defense counsel clarified that Braxton’s testimony was not a

comment on Petitioner’s decision not to testify at trial but rather

a comment on Braxton’s opinion that Petitioner should cooperate if

he knew the murderer. It is significant that the prosecutor did"

not argﬁe the jufy should draw any inference based on Braxton’s
opinion that Petitioner should cooperate. (Ex. Rtal2 at 75-110,
Dkt. No. 8-42:.) In context of the entire_trial and based on the

strength of the prosecution’s evidence, Braxton’s testimony in

this regard‘did not so infect the ﬁfial wiéh ﬁnfairness as to
.constitute a violation of due process. Therefore, the Court denies
the unexhausted claim in ground five of ‘the petition.
G. Ground Six |
In his sixth ground for relief, Petiticner argues the-trial
court deprived him of a presenting a completé defense by not
permitting him to argue the victim was killed by a third-party.
(Pet. at 33-35, Dkt. No. 1.) At trial, defensé counsel sought to
raise the issue that the victim’s mother, during discovery, said
the victim had a reputation for stealing drug dealers’ stashes
and, as a result, he had been shot in 2004 ahd 2006. Defensé
counsel wanted to present testimony that the prosecutor was looking
into whether this shooting was related to the 2004 and 2006

shootings. The trial court excluded any testimony about the prior

shootings and excluded the defense that a third party committed

the murder. /4 gﬁ
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Respondents submit that these claims do not implicate the

Constitution, and nevertheless were properly disposed. of in the
state courts. (Answer at 93-101, Dkt. No. 8.) Petitioner raised

this claim on direct appeal as a violation of his constitutional

right to present a meaningful defense. (Rad at 124, Dkt. No. 8-6

at 131.) It is, therefore, exhausted and properly raised for habeas
review. |
1. State céﬁrﬁ deiermination
The Appelléte Diﬁisidn addfessedvthis claim on direct appeal
as followsp

"A . defendant. 1is entitled to prove his
innocence by showing that someone ~else
committed the crime with which he or she is
charged." State v. Jimenez, 175 N.J. 475, 486
(2003) (citing State v. Koedatich, 112 N.J.
225, 297 (1988), cert. denied, 488 U.S. 1017,
109 S. Ct. 813, 102 L. Ed. 2d 803 (1989); State
v. Sturdivant, 31 N.J. 165, 179 (1959), cert.
denied, 362 U.S. 956, 80 S. Ct. 873, 4 L. Ed.

2d 873 (1960)). "The right to the defense of
third-party gquilt is of constitutional
-dimension." Ibid. (citing Xoedatich, supra,

112 N.J. at 297).

However, the proof of third-party guilt must

have "'a rational tendency to engender a
reasonable doubt with respect.to an essential
feature of the State's case.'" Id. at 487

(quoting Sturdivant, supra, 31 N.J. at 179).
It is "'not enough to prove some hostile event
and leave its connection with the case to mere
conjecture.'"  Ibid. {(quoting Sturdivant,
supra, 31 N.J. at 179). The evidence must
establish "'some thread capable of inducing
reasonable men to regard the event as bearing
on . the State's case.'" Ibid. (quoting
Sturdivant, supra, 31 N.J. at 179).
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The record shows that, shortly before the
trial, defense counsel asked the State to
provide discovery related to two incidents in
which Ball was .allegedly shot. Ball's mother
apparently ©believed that her son was
‘previously shot for stealing drug stashes. The
State could not provide information about one
of the alleged shootings, but provided
discovery concerning the other incident,
including information that Tyhune Jones had
been convicted for that shooting.

However, dJones was incarcerated on June 9,
2008, when Ball was fatally shot. Defense
counsel said that he was seeking other
evidence in an effort to show that Jones could
have been responsible for Ball's® death,
perhaps through an accomplice. At the time of
trial, Ball's mother was deceased. In
addition, defense counsel did not proffer the
evidence he wanted to present and even
conceded that he did not have evidence that
Ball had previously suffered gunshot wounds.
The judge ruled that defendant -would not be -
able to. present_ evidence concerning the two
alleged shootings. The Jjudge ‘found the
assumption that the June 9,.2008 shooting was ~
related to the earlier incidents was "mere
conjecture” and the evidence did not meet the

threshold required for admission on the. issue
of third party guilt. '

The judge noted that Jones was in jail at the
time Ball was murdered, and it would not have
been possible for him to have committed that
offense. The Jjudge nevertheless permitted
defense counsel to gquestion Bruno about the
prior shootings, as part of an inguiry into
whether his investigation was thorough.

The record fully supports the judge's ruling.
Defendant failed to: proffer sufficient
evidence to raise an inference of third-party
guilt. '

(Ra9 at 23-25, Dkt. No. 8-11.)
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2. Analysis

Petitioner has not set forth a factually similar Supreme.Court
case that governs this claim on habeas review. Therefore, this
Court looks to whether the Appellate Division reasonably applled

clearly establlshed Supreme Court precedent. The Supreme Court, in -

Holmes v. South Carollna, described the right to present a complete

defense.

[T]he Constitution guarantees .criminal
defendants ‘a meaningful opportunity to
present a ¢omplete defense.’” C(Crane v.
Kentucky, 476 U.S. 683, 690, 106 S.Ct. 2142,
90 L.Ed.2d 636. This right is abridged by
evidence rules that “infring{e] upon a weighty
interest of the accused” and are “ ‘arbitrary’
or ‘disproportionate to the purposes they are
designed to serve.’” ° United States V.
Scheffer, [523 U.S. 303] at 308, 118 S.Ct.
1261. - [1998]... [W]lell-established rules of
evidence permit trial Jjudgeés to exclude
evidence if its probative value is outweighed
by certain .other factors such as wunfair
prejudice, confusion of the issues, or
potential to mislead the jury. An application
of this principle is found in rules regulating
the. admission of evidence proffered by
criminal defendants to show that someone else
‘committed the crime with which they are
charged. Such rules are widely accepted...

547 U.S. 319, 320 (2005).

The Appellete Division’s determination of this c¢laim was
objectively reasonable because the probative value of evidenee
that Petitioner was shot twice in the past and had a reputation
for stealing drug stashes was outweighed by other facfors. Only

one of the individuals who ©previously shot Ball was ever




identified, and he was serving a state priéon sentence at the time
of Ball’s murder. Thus, at a minimum, fairminded jurists cogld
- disagree with the Appellate Divisién’s conclusion that the
evidence of third pérty guilt did nof rise above “mere conjeétﬁre.f
Therefore, fhé Court denies ground six of the petition.

H. Ground Seven

For his seventh ground for relief, Pétitionef argues thé triéi
court violated his right to.due‘process by admitting testimony
about his involvement in a drug set. (Pet. at 36-39, Dkt. No. 1.)
Investigator Bruno testified at Rule a 404 (b) evidentiary Hearing
that Ernest Braxfon ga%e a statement about.séeing Petitioner with
a gun, and that he knew Petitioner sold drugs.'At'tfial, other,
witnesses were allowed to testify about drug transactions they
engaged 1in with Petitioner. The trial court instructed the Jjury
that the evidence was admitted to prove motive and identification
and not that the defend%nt ﬁust have committed the murder because
he committed past crimes. Petitioner contends‘the instruction was
an oversimplification that fell far short of correcting the
prejudibe. Respondents submit the Appellgte Division properly
rejected this claim, finding the arguments to be without sufﬁicient

merit. (Answer at 33, Dkt. No. 8- at 33.)° In his traverse,

5 Respondents also assert that this claim is not'cognizablé on
habeas review because it raises a challenge under state evidentiary
law. However, Petitioner presented this claim on direct appeal
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Petitioner argues that he was not arrested, charged;.nor indicted

and/or convicted of selling drugs in c¢onnection with the case for
whiqh he was tried. (Traverse at 34, Dkt. No. 9 at 39.)
1. State court determination

The Appellate Division, on direct appeal, addressed this

claim as follows:

In -his supplemental brief, defendant argues
that the judge committed plain error by
allowing the State to use his out-of-court
statement concerning his. involvement with the
sale of illegal narcotics. Defendant contends
that the Jjudge did not undertake a proper
analysis under State v. Cofield, 127 N.J. 328
(1992). He further argues that the judge's
limiting instructions regarding this evidence
were inadequate. In our view, these arguments
are without sufficient merit to warrant
discussion in a written opinion. R. 2:11-
3(e) (2).

suffice it to say, however, the judge
conducted. a pre-trial hearing concerning this
evidence and made the findings required by
Cofield for its admission. The judge also gave
the jury detailed instructions on the manner
in which the Jjury could consider this
evidence.

Furthermore, defendant's attorney did not
object to the instructions. Defendant's |
contention that the instructions were not - :
properly tailored to the facts of this case,
and failed to provide guidance on how the jury

could use the evidence, are meritless. |

(Ex. Ra9 at 25-26, Dkt. No. 8-11.)

under both state law and as a federal constitutional claim. (Ex.
Ra6 at 9, Dkt. No. 8-8.)
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'2.A Anélysis

Although the Appellate Division stated these “arguments are
without sufficient merit to warraﬁt discussion in a written
opinion” it briefly discussed the argument and gave reasons for
-rejecting the claim. Therefore, the deferential standard of habéés
reviéw requires this Court to determine if all fairminded jurists
would disagree with the Appellate Diyisiqn’é denial of this claim.
The Appellate Division relied, in part, on the:p#étrial Rule 404(b)

hearing held on May 10, 2009. In that hearing, Investigator Bruno

testified that he took Ernest Braxton’s statement on July 25, 2008,'

and Braxton said that aroﬁnd the time of the murder Petitioner had
asked him for some .380 rounds. (Ex. Rta2 at 5, Dkt. No. 8-32.)
Braxton also said he had recently seen Petitioner operating a drug
set at 559 Pine Street in Cémdén, in poséession of a guﬁ. (Id. at
6.) Based on'evidence of the victim’s autopsy, a .380 caliber
bullet  was extracted from the victim’s head. (Id. at-l2.) Other
witnesses gave statements about engaging in dfug transactions with
Petitioner which were relevant and important background to
understand tﬁe State’s case. (Id. at 12-28.)

Braxton’s testimony about the ammunition and’Petitioner's

possession of a gun were close in time and location to the murder .

of the victim, therefore, the evidence had probative value.
Further, Petitioner’s operation of a drﬁg set was relevant to the

context -of the murder because the alleged motive was theft of a
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‘drug dealer’s stash. With a proper limiting instruétion, the
evidence of Petitidher’s drug dealing was not so.prejudicial as to.
infect the entire trial wiih unfairness.

The trial court gave the following jury instrgctions:

Further, if I gave you a limiting instruction

on how to use certain evidence, that evidence

must be considered by .you for that purposexqf'*
only. You can’t use it for any other purpoie. 1:
I’'m going to give you some llmltlng'“
instructions that I gave - you durlng -the
testlmony I told you, for example, that there
was some testimony that the defendant was
-involved in running a drug set, selling drugs.
And I said, well you can’t use that to prove
that he did this bad stuff before, so he must
have committed this crime. You can’t use it
for that purpose..

You can only use it, for example, to prove
motive and identification. And I’11 talk to
you about that. That’s just an example of
limiting instructions. So, I’11l tell you again
some of those areas where I said you can only
use it for those particular purposes.

({Ex. ‘Rtal2 at 119?120, Dkt. No. 8-42.) The trial court also

instructed:

Now I told you in the béginning when I said

“Here is an  example of a- limiting
instruction”, remember I said you can’t use
prior - -, or, maybe you might consider bad

acts as evidence that the defendant .was
invelved in this particular incident, you can
only use it for certain purposes.

I said there is testimony that the defendant

is involved in a drug set and I said to you,

you can’t use that to prove that because he
did that that he was involved in this crime.

I said the only way - - the only reason would
be for motive and identification.

Al




This is another limiting instruction. 'The
State introduced evidence that the defendant
was involved in drug distribution activity and
also by virtue of I think Ernest Braxton’s
testimony that the defendant also allegedly

had a .380 gun before the date of the alleged

incident.

Now, normally such evidence is not permitted
under our Rules of Evidence.- Our rules
specifically exclude evidence that a defendant
had committed other wrongs or acts when it’s
offered only to show that he had a disposition
or tendency to do wrong and therefore must be
guilty of the charges offenses.

Now, before you can give any weight to this
evidence you must be satisfied that the
defendant committed the other wrongs or acts.
And if you are not satisfied, you may not
consider it for any purpose. '

However, our rules do permit evidence of other

wrongs or acts when the evidence'is used for
certain specific narrow purposes. Like I told
you, 4in this case the State offered the
evidence with respect to the drug distribution

activity as a motive for the shooting of-

Anthony Ball and also ~for identification
purposes of the defendant as the alleged
perpetrator.

Also, the testimony that the defendant
allegedly had a .380 gun before the date of
the alleged offense can only be used by the
State to prove identity and opportunity and
for no other purpose whatsoever.

Now, whether the evidence does, 1in fact,
demonstrate motive or identification or

" opportunity is for you, the jury to decide.
You may decide the evidence does not
demonstrate, motive, identity or opportunity
and is not helpful to you at all. In that case,
you must disregard the evidence.

AT



On the other hand, you may decide that the-
evidence does .demonstrate motive and/or
identity and/or opportunity and you can use it
for that specific purpose only. However, you
may not use this evidence to decide that the
defendant has a tendency to commit crimes or
that’s a bad person. ’

That is, you may not decide that'just'because
the defendant -committed other wrongs or acts
that he must be guilty of the present crimes.

I have admitted the evidence only to help you
decide the specific questions of motive and/or
" identification and/or opportunity. You may
_ not consider it for any other purpose and may
not find the defendant guilty now simply
because the State has offered testimony that
the defendant committed other wrongs or acts.

(Rtal2 at 142-45, Dkt. No. 8-42.)

A jury is presumed to have followed ‘the instructions given.

Weeks v. Angelone, 528 U.S. 225, 234 (2000). Here, the evidence
was érobativé of motive, opportunity and identificaﬁion, the 5ury
was'insfructed it was up to them to decide whether. the evidence
demonstrated motive,.opportunity or idéntification, aﬁd the jury
instrucfions were cleaf'that the evidence could not be used to
infer Petitioner was a bad person or had a tendency to commit
crimes. Therefore, habeas relief is denied on ground seven because
not every faifminded jurist would disagree with the Appellate

Division’s denial of this claim. See Alford v. Warden New Jersey

State Prison, No. CV 15-5640 (JBS), 2019 WL 1418121, at *6 (D.N.J.

Mar. 29, 2019) (“Other crimes evidence is routingly admitted when

it is relevant to show ‘identity.’”) (citing Bronshtein v. Horn,.
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404 F.3d 700, 731 (3d Cir. 2005) (citing Fed. R. Evid. 404(b);

United States v. Wilson, 31 F.3d 510, 515 (7th Cir. 1994)

-

{(permitting evidence of prior drug transactions: in order to
establish a “buyer-seller relationship” between informant and

defendant, identification of defendant, and to show how informant

met defendant); United States v. O'Leary, 739  F.2d 135, 136 (3d

Cir. 1984) (agreeing the need “to show the background of the

charges [and] . the parties’ familiarity with one another” were
purposes under Rule 404 (b) (guotation marks omitted)).

I. - Ground Eight

-

In his éiéhth ground for reiief;'Petitioner contends that
defense counsel was ineffective for failing Eo meaningfully
investigafe the case, failing to .ﬁresent alibi and. rebuttal
witnesses for the defense, and féiliﬁg o?ject to inconsistent
evidence of motive for the crime. ‘Pet. at 40-42, Dkt. No. 1.)
Petitioner cléims that before trial he provided his trial_céunsel
with numerous affidavits from_prospective defense witnesses, many
of whom\were alibi witnesses and were not céllgd‘to testify.: These
affidavits and descriptions of prospective defense witnesses were
included in Petitioner’s PCR Brief. (See Ex;'RaISb [unnumbered],
Dkt. No. 8-18 at 31-73.) In his traverse, Petitioner submits that
“[djue to ineffective assistance of counsel, the States [sic]
succeeded presenting the jury with two equally unreasonable and

mutually inconsistent theories of motive while his alibi witness
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defense for the jury went unanswered.” (Traverse at 36, Dkt. No.

.9 at 41.) Petitioner seeks an evidentiary hearing on ineffective
assistance of counsel. (Id. at 37, Dkt. No. 9 at 42.)

1.  Ineffective assistance of counsel standard of law

Strickland v. Washington governs ineffective assistance of

counsel claims on habeas review. See Harrington v. Richter, 562

U.S.-86, 10i (2011) (“fhe pivotal question [on habeaslreview] is
whether the state couft'é application of the Strickland standafd
was unreasonable.”) There are two elements to a Sixth Amendment
ineffective assistance of counsel claim, deficient performance by

7

counsel and brejudice. Strickland v. Washington, 466 U.S. 668

691-92 (1984); ‘“[T]here is no. reéson fo%‘ a court deciding an
ineffective assistance claim to apprpach the inquiry in the same
order or even to address both components of the inquiry if the
défendant makes an insufficient showing on one.” Id. “If it is
easier to dispose of an ineffectiveness claim on the ground of
lack of sufficient'prejudice, which we expéct will often bg so,

that course should be followed.” Premo v. Moore, 562 U.S. 115, 121

(2011) .

For the deficient performance prong, “a person challenging a

conviction must show that counsel's represéntation fell below an .

objective standard of reasonébleness.” Id. (internal quotations
omitted) (quoting Richter, 562 U.S. at 104). A petitioner must

overcome a “‘stron resumption’ that counsel's representation was
g
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within the ‘wide range’ of reasonable professional assistance.”

Id. (qﬁotigg Riéhter,.562 U.g. at 104) (quoting Strickland, 466
U.S. 668; 689-(1984)).

The burden a petitioner.must meet is‘“‘that counsel made
errors so serious that counsel was ﬁot ﬁunctioning as the couﬁsel
guaranteed:the defendant by the Sixth Amendment.’” Premo, 562 U.S.
at 1é2 (quoting Richter, 562 U.S. at 104) (quoting Strickland, 466
U.S. at. 687)). “Reliance on ‘the héréh light of hindsighﬁ’ - ié
precisely whaf Strickland and AEDPA seek to prevent.” Richte;, 562

U.S. at 107 (quoting Bell v. Cone, 535 U.S. 685, 702 (2002)).

Habeas review of counsel’s performance is doubly deferential, and
the question is not whether counsel’s actions were reasonable but

whether there is any reasonable argument that counsel satisfied

Strickland’s deferential standard. Id. at 105 (citations omitted).

2. Failure to meaningfully investigate case and
present alibi and rebuttal witnesses '

Petitioner contends that he " provided his counsel with
numerous affidavits from prospective defense witnesses in 2008 and
2009, and although many of these witnesses “would have placed the
petitioner in their presence at the time the victim was shot,”
defense counsel never considered or used these witnesses. (Pet. at
40, Dkt. No. 1.) Respondents argue that the PCR court properly
found that Pétitioner's ineffective assistance of counsel claims

failed under both prongs. (Answer at 109, Dkt. No. 9.)
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The Appellate Division, upon review of the PCR court’s

decision,

ineffective assistance of counsel claims, addressed Petitioner’s

claim concerning counsel’s failure to call certain witnesses.

a. State court determination

after discussing the Strickland standard. governing

" Defendant argues the PCR court should have

granted him an evidentiary hearing to address

~his claim that his trial counsel . was

ineffective for failing to produce five
witnesses to offer alibi testimony on his
behalf. We disagree.

Defendant submitted no objective evidence to
support his argument that his. trial counsel
was ineffective for not having adduced the

testimony of witnesses he claims would have -

provided exculpatory testimony. As Judge
Delaney noted, the affidavits presented by
defendant ali predated the  triail and
defendant's counsel was aware of the affiants
because he provided the same affidavits in a
letter to the prosecutor before trial. Judge

‘Delaney reviewed each affidavit and explained

with particularity why each did not justify an
evidentiary hearing.

Defendant presented the pre-trial affidavits
of Alexander, Burgos, and Colvin, which
purported to establish an alibi defense. After
reviewing the affidavits, Judge Delaney
concluded placing those witnesses on the
"stand would have provided minimal, if any,
favorable testimony and posed great risk of

damaging testimony on cross-examination."

This was Dbecause Burgos' affidavit placed
defendant at the scene of the murder at the
same time it took place and Alexander's
affidavit provided no credible alibi.
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Although Judge Delaney did not expressly utter
Colvin's name when she stated "The remaining
Affidavits were equally insufficient to
establish a credible defense[,]" it is obvious
from Colvin's pre-trial affidavit that she was
"getting high, " heard the gunshot and did not
observe the shooter. Thus, her testimony would
not establish .a credible defense.

Howe's pre-trial affidavit purportedly named
another person as the shooter. However, Judge
Delaney found calling Howe as a witness would
have damaged her credibility because the
affidavit contradicted -her statement to the
police. : ' C '

Defendant's PCR counsel produced an
investigator's report ‘indicating Montgomery
stated defendant was inside the residence from
which he was dealing drugs during the
shooting. However, as the State points out in
its brief, no affidavit ' from Montgomery was
provided and she later refused to sign one.

Also, as the State ‘has argued; the record
demonstrates defendant acknowledged the trial -
strategy not to call any of the witnesses he
now asserts were crucial. to his defense.
Indeed, the trial judge took special care to
address this issue during the trial. '

COURT: [Y]ou heard the representations of your
counsel with respect to, first of all, not
calling witnesses except for Mr. Ellis
bringing in some photographs. Do you
understand that decision on his part?

DEFENDANT: Yes.

COURT: I can't ask you about the discussions
that took place because it's subject to the
attorney/client privilege, but I understand
that you do know that it's f{a] strategic
decision? '

DEFENDANT: Yes.
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Therefore, Judge Delaney properly concluded
[dijefendant has submitted no [a]ffidavits or
[clertifications supporting his alleged alibi
defense and consequently cannot show that
counsel was ineffective for failing to further
investigate or call these witnesses at trial.

. . -

This court is convinced . . . defendant knew

that counsel was aware of the [alffidavits and
discussed this trial strategy with counsel...
Even if counsel presented these witnesses at
trial there's no reasonable probability that
the outcome would have been different...

In sum, . . . defendant has not demonstrated
a prima facie <claim that counsel was
ineffective for failing to investigate and
present witnesses who provided incredible
pretrial [a]ffidavits.

Defendant's PCR petition failed to demonstrate
actual ineffectiveness of counsel or a
reasonable probability the outcome would have
been different had trial counsel called these
witnesses to.testify. Judge Delaney correctly
found defendant did not present a prima facie
case of ineffective assistance of counsel and
that an evidentiary heaxing was not required.

(Ra22 at 5-11, Dkt. No. 8-26 (footnotes omitted.).
b. Analysis
The Appellate Division adjudicated this claim under

Strickland, the appropriate Supreme Court precedent. As found by

the Appellate Division, it is significant that defense counsel was
aware of these witnesses before trial because it supports the
conclusion that counsel made a strategic decision not to call the

witnesses. See e.g.; Gilreath v. Bartkowski, No. CIV.A. 11-5228

A




not ineffective by making strategic dec

alibi witness). At trial, the defense

and the. trial judge asked Petitioner

strategic decision not to «call a

Petitioner answered yes. (Ex. Rtal2 ai

Appellate Division reviewed the PCR

would not have provided an alibi and n

defense.

Importantly, the PCR Court found,

[1]t 1s clear to this court
aware of the affiants

addressed a letter to the g
25, 2010 with which he inclu
Affidavits of Malika Colgan
and Frank Alexander. It is g
court that the ages of the Af
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allegations but that counse
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Furthermore, the fact that ¢
decided not to call them as
evidence of deficient perforr
demonstrates the minimal va
these witnesses and exposin
examination by the prosecutq

(Ex. Rtal5 at 33-34, Dkt. No. 8-46 at

On habeas review,

to the state court’s disposition of ine

claims. Davis v. Adm'r New Jersey Statf

MAS, 2014 WL 4897053, at *11 (D.N.J. Sept. 30, 2014) (counsel was

this Court must

ision not to call high risk
presented only -one witness
if he understood counsel’s

dditional witnesses, and

No. 8—42). The

3'1-4 , Dkt.

court”’ s’ discussion of the

proposed alibi witnesses and reasonably found their testimony

1ay have further harmed the

that counsel was
because counsel
rosecutor on May
ded the very same
; Michele Howell
lso clear to this
fidavits together
indicate that he
ffiants and their
L considered them
for trial.
ounsel ultimately
witnesses is not
nance, but instead
lue of presenting
g them to cross-
r.

17-18.) -
provide “double deference”
ffective assistance of trial

e Prison, 795 F. App'x 100,
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102 (3d Cir. 2019), cert. denied sub nom. Davis v. Johnson, 140 S.

.Ct. 2748, 206 L. Ed. 2d 923 (2020) (citing Knowles v. Mirzayance,

556 U.S. 111, 123 (2009)). Petitioner has not crossed the high
threshold to establish that the Appellate Division’s denial of his
ineffective assistance of counsel claim based on the failure to

conduct a meaningful investigation and present alibi witnesses

involved an unreasonable applicatibn of'Strickland. Séé Lewis v.
Horn, 581 F.3d 92, 108 (3& Cir. 2009) (even if counsel’s
investigation aﬁd presentatioh of alibi defense was deficient, the
strength of the evidence of guilt precluded reasonable probability
thaf outcome Qf-triél would have been different).
3. Failure to objéct_to.inconsistent motive testimony

Petitioner’s second_ineffective'assistance of counsel claim
is that'his‘counsel failed to object to inconsistent testimony
regarding motive. (Pet. at 40-42, Dkt. No. 1.) Angela Bumpers and
Patricia Myers testified that Petitioner’s motive was either an
immediate'provoked response to the victim’s theft of Petitioner’s
stash or Petitioner wag motivated by a past dispute over money.
Petitioner conﬁends-it is impossible to determine the mental state
necessary for murder because if the jury found the shooting was éh
immediate provoked response to theft, it constituted only
manslaughter. Respoﬁdents counter that the state courts’ rejection-
of Eetitigner’s_ineffeﬁtive assistance of counsel claims involved

A .76
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a reasonable determination of the facts and reascnable application

-of the Strickland standard. (Answer‘at 116, Dkt. No. 8.)

a. State court determination

The:Appellate Division did not adaress the merits of this
cla@m'on PCR appeal. This Court will, therefore, look through to
the PCR Court’s reasons for denying the ineffective éssistance of
counsel claim. Wilson, 138 S. Ct. at 1192.

The defendant fails to show that defense
counsel was ineffective for failing to object
to allegedly inconsistent evidence underlying
the motive for the crime. The defendant argues
that counsel was ineffective for failing to
object to .allegedly mutually inconsistent
evidence of the State’s theory of motive.
Specifically, defendant argues that the State
presented evidence that the defendant murdered
the victim both because the victim attempted
to steal his drugs and because the victim owed
him money. The defendant argues that these
alleged mutually exclusive theories required
the jury to guess and could have resulted in
depriving defendant of his life and liberty.
Notably, however, the State was not required
to prove motive since it is not an essential
element for a "conviction of first degree
murder. As stated in State vs. Beer, 22 16
N.J. 50, a 1954 New Jersey Supreme Court case.
The only essential elements of murder are (1)
that the defendant caused the victim’s death
or serious bodily injury that resulted in the
victim’s death and (2) that the defendant did
so purposely and knowingly. And I cite New
Jersey Statute 11:3A(1) and (2).

Moreover, Jjurors need not always be unanimous
on the theory of guilt provided they are
unanimous on the finding of guilt on the
offense charged. And I cite State vs. Harris,
141 N.J. 525, citing State vs. Parker, 124
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Here, whether the jury believed the defendant

killed the victim because he stole his stash
or because he owed him money, the State
presented sufficient evidence to prove beyond
a reasonable doubt that the defendant murdered

" the victim. The evidence at trial showed

beyond a reasonable doubt that the defendant
purposely or knowingly caused the death of the
victim no matter what his motive may have

been. He was convincingly identified as- the-

shooter by multiple eyewitnesses who knew him
personally through their <drug transactions
with him.

Moreover, the ballistics and forensics
evidence corroborated the witness testimony
that this was an execution style murder from
mere point blank range. Accordingly, whether
the defendant ultimately pulled the trigger
because he was unhappy with the victim for

taking the defendant’s stash or for not paying

his debt, the State nevertheless proved beyond
a  reasonable doubt each of the essential
elements of first degree murder. Therefore,
the defendant can not show that counsel was
ineffective for failing to object to the

State’s alleged mutually and consistent .

theories of motive.

Moreover, there was no evidence at trial
sufficient to establish that the defendant was
provoked and he killed in the heat of passion.
The defendant argues that the State’s theory
of motive <created a question of passion
provocation  which could have affected the
degree of guilt and that counsel was
ineffective for failing to address this issue
at trial. Here, the defendant argues that his
rage at the victim’s attempt to steal his
drugs amounted to adequate provocation and the
subsequent killing was in the heat of passion.

However, it is not objectively reasonable to
lose self control and take a person’s life
because the person stole one’s drugs. That
reaction is patently unreasonable and is not

4.7¢



sufficient to merit a passion provocation
charge. There was no evidence presented that
the victim attacked the defendant, threatened
him, or did anything to reasonably provoke a
murderous rage. Consequently, there was no
provocation adequate to merit a passion
provocation charge that could have altered the
. defendant’s degree of guilt. Accordingly,
counsel was not ineffective for failing to
object to the State’s. presentation of -its
theory of motive. :

Defendant cannot establish a prima facie claim
of ineffective assistance of -counsel for
counsel’s failure to object to allegedly
inconsistent evidence underlying the motive
for the murder. : '
(Ex. .Rtal6é at 37-40, Dkt. No. 8-46 at 19-21.)
b. ‘Anélzsis
The state court denied this claim on the merits. Review of
the claim, therefore, is limited to.the stdte court records and

Petitioner’s request -for an evidentiary hearing is denied.

Pinholster, 563 U.S. at 180-81 (2011). The PCR court found motive

was not an essential element of the murder charge, therefore,

counsel was not ineffective for failing to object to inconsistent

testimony regarding motive. See State v. Cherry, 674 A.2d 589, 602

(N.J. Super. Ct. App. Div. 1895) (citing State v. Beard, 16 N.J.

50, 60-61, 106 A.2d 265 (1954)'(updervNeW Jeréey law, motive is
not an essential element of murder). Whether ‘Petitioner was
provoked by the immediate theft of his drug stash ot his motive
was an earlier -dispute over money 1is immaterial because neither

case presents an objectively reasonable  provocation for murder

"
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that required the jury to consider manslaughter.-State'v. Ortiz, .

No. A-3952-18, 2021 WL 753554, at *5 (N.J. Super. Ct. App. Div.
Feb. 26,. 2021) (“The element of adequate provocation is measured
by whether “loss of self-control is a reasonable feaction.”)

(citihg State v. Foglia, 415 N.J. Super. 106, 126 (App. Div. 2010)

. (quoting State v. Mauricio, 117 N.J. 402, 412 (N.J. 1990)).

Therefore, the PCR . court reasonably applied the Strickland

standard in fihding counsel was not ineffective for féiling to

object to inconsistent motive testimony. For all of these reasons,

the Court denies ground eight of the petition.
IV. CERTFICATE OF APPEALABILITY

Unless a circﬁit justice or judge issues a certificate of
appealability, an appeal may not be taken from a final order 'in a
proceeding under 28 U.S.C. § 2254. 28 U.5.C. § 2253(c) (1). A
certificate of appealability may issue “only if the applicant has

made a substantial showing -of the- denial of a constitutional

right.” 28 U.S8.C. § 2253(0)(2).' “A petitioner satisfies this

standard by demonstrating that jurists of - reason could disagree
with the district court’s resolution of his constitutional claims
or that jurists could conclude the issues presented are adequate

to deservek encouragement to proceed further.” Miller-El v.

Cockrell, - 537 U.S. 322, 327 (2003). For the reasons discussed

above, Petitioner has not made a substantial showing of the denial




of a constitutional right. Therefore, the Court will deny a
certificate of appealability.
V. | CONCLUSION

"Petitioner has not established his burden on habeas review to

show the state courts’ denial of his claims was contrary to or

involved an unreasonable applicatién of . clearly established

federal law, nor did Petitioner overcome the presumption of
correctness of a state court factua%/finding and establish that a
state cQurt'decision was based on an unreasonable determination of
the facts in light of the evidence presented. Therefore, the Court

denies the habeas petition.
An appropriate Order follows.

‘Date: May 4, 2021

s/Renée Marie Bumb .
RENEE MARIE BUMB '
United States.District Judge







ALD-281 September 30, 2021
UNITED STATES COURT OF APPEALS FOR THE THIRD CIRCUIT

C.A. No. 212119
DANIEL LOCUS, Appellant
V. -
ADMINISTRATOR NEW JERSEY STATE PRISON; ET AL.
(D.N.J. Civ. No. 1:18-cv-11527)

Present: MCcKEE, GREENAWAY, Jr., and BIBAS, Circuit Judges

Submitted are

(1)  Appellant’s request for a certificate of appealability under 28 U.S.C.
§2253(c)(1), docketed June 9, 2021; '

(2)  Appellant’s request for a certificate of appealability under 28 U.S.C.
§2253(c)(1), docketed August 3, 2021; and

(3)  Appellees’ response in opposition
in the above-captioned case.
Respectfully,
Clerk

ORDER
Appellant’s request for a certificate of appealability is denied because jurists of
reason would not debate the District Court’s denial of his claims. See 28 U.S.C.
§2253(c)(2); Miller-El v. Cockrell, 537 U.S. 322, 336 (2003). Having carefully reviewed
the record, we make that determination largely for the reasons explained by the District
Court.

Dated: October 27, 2021
CIG/cc: Jason Magid, I, Esq.

Daniel Locus @ tio o :D,,cj R

Patricia S. Dodszuweit, Clerk
Certified Order Issued in Lieu of Mandate
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OFFICE OF THE CLERK

PATRICIA S. DODSZUWEIT Unatep States CourT OF APPEALS _TELEPHONE
21400 UNITED STATES COURTHOUSE - R _
CLERK . 601 MARKET STREET 215-597-2995

PHILADELPHIA, PA 19106-1790
Website: www.ca3.uscourts.gov

October 27, 2021

Daniel Locus

New Jersey State Prison
P.O. Box 861

Trenton, NJ 08625

Jason Magid I

Camden County Office of Prosecutor
200 Federal Street

Camden, NJ 08103

RE: Daniel Locus v. Administrator NJ State Prison, et al
Case Number: 21-2119
District Court Case Number: 1-18-cv-11527

ENTRY OF JUDGMENT

Today, October 27, 2021 the Court issued a case dispositive order in the above captioned matter
which serves as thlS Court's judgment. Fed. R. App. P. 36.

If you WlSh to seek review of the Court's decision, you may file a petition for rehearing. The
procedures for filing a petition for rehearing are set forth in Fed. R. App. P. 35 and 40, 3rd Cir.
LAR 35 and 40, and summarized below.

Time for Filing:
14 days after entry of judgment.
45 days after entry of judgment in a civil case if the United States is a party.

Form Limits:

3900 words if produced by a computer, with a certificate of compliance pursuant to Fed. R, App
P. 32(g). .
15 pages if hand or type written.

Attachments: )
A copy of the panel's opinion and judgment only.

/4%’5


http://www.ca3.uscourts.gov

Certificate of service.
Certificate of compliance if petition is produced by a computer.
No other attachments are permitted without first obtaining leave from the Court.

Unless the petition specifies that the petition seeks only panel rehearing, the petition will be
construed as requesting both panel and en banc rehearing. Pursuant to Fed. R. App. P. 35(b)(3),
if separate petitions for panel rehearing and rehearing en banc are submitted, they will be treated
as a single document and will be subject to the form limits as set forth in Fed. R. App. P.
35(b)(2). If only panel rehearing is sought, the Court's rules do not provide for the subsequent
filing of a petition for rehearing en banc in the event that the petition seeking only panel
rehearing is denied.

Please consult the Rules of the Supreme Court of the United States regarding the timing and
requirements for filing a petition for writ of certiorari.

Very truly yours,
Patricia S. Dodszuweit, Clerk

By: s/ Caitlyn
Case Manager
267-299-4956

Cc: Mr. William T. Walsh
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