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IN THE
SUPREME, COURT OF ‘THE UNITED STATES
PRTTIION OF WRIT OF (ERTTCRARL

Petitioner respectfully prays that a writ of certiorari
jssue to review the judgment below. ’

CPINIONS BELOW

For cases from FEDERAL COURTS-

The opinion of the United States Court of Appeals for the
Seventh Circuit is unpublished. a copy appears at appendix A
to this petition. The opinion of the United States District
Court for the Westerm District of Wisconsin is unpublished,a
copy appears at appendix B to this petition.

For cases from STATE COURTS

The opimions of the Wisconsin Court of Appeals is unpublished
a copy appears at appendix D to the petition. The order of the
Lafayette County Circuit court a copy appears at appendix E

to this petition. '

| URTSDICITON
For cases fron federal court:

The judgment of the United State Court of Appeals for the
Seventh Circuit was entered on May 15,2021.. An order denying
petition for rehearing and rehearing en banc was entered on
April 16,2021,and a copy of that erder appears at appendix C
to this petition. The “urisdiction of.this court is invoked
under 28 U.S.C. §1254 1). ,

For cases from STATE COURTS:

The judgment of the Wisconsin Court of Appeals was entered

xiis




on September 8,2016,and a copy of that decision appears at a-
ppendix C. The jurisdiction of this court is invoked under 28
U.S.C.§1257(a).

consitutional and statutory
PROVISIONS INVOLVED

This case involves Amendments IV,V,AND XIV to the United
States Consitution,which provides:

Fxclusionary rule reaches not only primary evidence obtained
as a direct result from illegal search and seizure but also
evidence later discovered not found to be derivative of illi-
gality or "fruit of the poisonous tree." and the rule extends
aswell to the indirect as to the direct products of unconsit-
utional conduct.

Fifth Amendment rights against self-incrimination prohibits
courts from admitting into evidence a defendants involuntary
confession. Where the first involuntary confession induces a
second confession,the second confession is also inadmissible.

The Due Process Clause of the Fourteenth Amendment to the
United States Consitution and Article 1 Section 8,Wisconsin
Consitution prohibits the admission at trial of 1nvoluntary
statements. The due process test of voluntariness 'takes into
consideration the totality of all the surrounding circumstances-
both the characteristics of the accused and and the details
of the interrogation." These two factors are balanced each other
to determine whether the defendant's statements were voluntary.

A manifest injustice for purposes of a plea withdrawal can be
found on the merits or in the process which led to conviction,.
One such flaw in the process is a confession given in violation
of the defendant's constitutional rights.

STATEMENT OF THE CASE

About 3:10 a.m. on September 7,2012 a fire broke out at
Petitioner's home. It was mainly in the living room where Pe-
titioner,his wife Sharon,and their three year old son, oseph
and in the bedroom, just off of the living room where son's Allen,
age 7,and Teffery,age 5,slept. Two year 0old T.W. was asleep
in a second bedroom. All three of the Petitioner's son's died
in the fire. Sharon who was pregnant,was severly injured,her
fetus did not survive. Petitioner and his daughter QJ.W. were



uninjured. (dkt. no. 20:2:10).

Petitioner is cognatively disabled and legally blind when
interviewed by police six times in three days period,following
the fire. The first interview was conducted by a local police
officer. The remaining five interviews were conducted by seven
different special agents from the department of justice. In
the first three interviews on September 7,2012 petitioner said
he was awakened by his wife Sharon's screams.

There was a fire at the foot of the futon bed,Petitioner
went to the kitchen four times to fill a cup with water that
he tossed on the fire. He told his wife to get their daughter
X.W. and then he went outside,where he broke the window to the
boy's room. Sharon grabbed N.W. and went to the neighbors. Later
on September 8,2012 the agents rejected Petitioner's claims
of innocence. They offered him inducements to tell them about
his involvement in the fire. Finally,Petitioner said he was
complicit in with his brother 7{eremy in starting the fire. P-
etitioner said he did not want to talk anymore. The agents a-
rrested Petitioner and read him his Miranda rights. Agents,then,
told him that his brother Jeremy claimed petitioner kissed a
woman other than his wife. Agent Montgomery also said,"I think
it's kind of strange that you come in the night of the fire
buddy-buddy with the guy that you know just murdered your family!
On September 9,2012 special agents interrogated petitioner for -
6.6 hours. Petitioner wanted to set them straight about them
making comments after petitionmer invoked his right to silence.
Agent Fernandez admitted that petitioner had not called the
agents in to talk about the fire,only about the comments. Then
the agents asked him if they could ask him some questions Pe-
titioner agreed. Again,Petitioner started out claiming that
his brother lleremy was not at his home at the time of the fire.

The agents did not accept that story. After 18 hours questioning
nearly 7 hours of which happened while he was in custody,yhile )
incommunicado,petitioner,confessed colluding with his brother,
Heremy,to start the fire and kill his family. On the same day
after 8 hours of interrogation over 5 while iu custody,”eremf
Wand who had little fleep HHd little to eat gave a statement
confissing to assisiting in starting the fire. (dkt. no. 20:
2:14).

Special Agent William Boswell filed a fire scene report
concluding '"that the fire was the result of an intentional human
act" based on Petitioner's confession and boswell analysis of
the fire scene. Boswell concluded that the fire had two seperate
area of origin-the living room and in the northwest bedroom.



Petitioner moved to supress his statements,at the supression
hearing petitioner testified to having about four or five hours
of sleep and very little to eat when he gave his final statement
on September 9,2012. (dkt. no. 20:2:15).

Dr. Kent M. Berney,a licensed psychologist,testified that
he evaluated petitioner and administered a variety of psycho-
logical test.Dr. Berney found the petitioner's verbal compre s
hension index score was /2,placing him in the third percentile.
He was in the impaired range with a perceptional reasoning of
65 and a processing index score of 56. He had a working memory
score of 100,placing him in the 50th percentile. His full scale
IQ was 67,placing him in the impaired range of the first per-
centile. (dkt. no. 20:2:15).

De. Berney opilned that=taking petitienexr's intelleectual
capacity,his limitations in deductive reasoning,and his visual
impairment-that: (He) was substantially comprimised at the,of
interrogation in terms of his ability to make a rational informed
decision regarding proceeding with the interrogation. (dkt.
no. 20:2:16).

The Circuit Court ruled that petitioner's statements given
on September 8,2012 would be supressed because the agents in-
duced him to give a statement with promises of leiency (dkt.
no. 20:2:16),but that the statement given on September 9,2012,
when he was in the custody of the Lafayette County jail was
voluntary and would not be supressed. (dkt. no. 20:2:16).

Two day's later the petitioner pled guilty to the above
charges. (dkt. no. 20:2:16). :

Petitioner filed avpost-conviction motion asking the Circuit
Court to allow him to withdraw his plea. (dkt. no. 20:2:16).

With his motion,petitioner filed reports from Dr. Lawrence
Whiti,Dr. David Thompson,and Robert Paul Bieber. (dkt. no. 20
2:16).

Robert Paul Bieber,a fire and explosion investigator (CFEI)
certified by the National Association of Fire and Explosion
Investigators,reviewed the discovery file relative to the fire
investigation (dkt. no. 20:2:16) and came to the following c-
onclusion:



Due to the flash over full room-involvement conditions,fire
investigator Boswell was unable to determine the area of origin
of the fire in the living room.

weeks prior to the interview of Sharon Wand,the first eyewitness
to the fire and the only person to have seen the fire from inside
the house at its earliest stages. During those interviews she
said that the fire had only one area of origin in the (LIVING

burn pattern on the floor east of the plastic bed frame may
have been predated to the fire in question and was possibly
created during an earlier fire incident involving a child re-
lative playing with a lighter.

As a result,Fire Investigator Boswell's conclusions had
multiple areas of origin was based on an objective application
of the scientific method,was not in compliance with NFPA 921,
was not in keeping with generally accepted techniques and me-
thodologies within the field of fire investigation,and is not
supported by the evidence currently known. . .

Fire Investigator Boswell's final report fails.tg identify
- an ignition source or a first fuel ignited. His elimination
of accidential ignition source fails to consider or analyze
several common potential ignition source known to have been '
present at this first fire scene,specifically dlsgarded smoking
materials or children playing with matches or a lighter. The
circumstances bringing the unknown ignition source in contact
with the unidentified first fuel igni are similarly absent.

Fire Investigator Boswell's ultimate conclu§ion that "this
fire was the result of an intentional human act" was directly



-basedon these two previous determinations-that the fire had
multiple areaa of origim and -that all.accidential- ignition s-
ources in the living room had been examined and eliminated.

Additional examination and new evidence has shown that this
conclusion of multiple area of origin was premature and incorrec;,
and his examination and elimination of potential ignition so-
urces was insufficient.

Under circumstances described in the written report, pho-
tographs and witness statements,the only conclusion regarding
origin,cause or classification of the cause of this fire which
is in compliance with NFPA 921 and the standards of generally
accepted techniques and methodologies within in the field of
fire investigation is "undetermined."

The Court denied Petitioners post conviction motion,without
a hearing,and the Petitioner appealed. (dkt. no. 20:2). The
Wisconsin Court of Appeals affirmed the lower courts decision
without an evidentiary hearing to allow petitioner to develop
his arguments. Petitioner sought review from the Wisconsin S-
upreme Court. (dkt. no. 20:6). The Wisconsin Supreme Court denied
petitioner's petition for review. (dkt. mno. 20:8). Petitioner
filed a writ of habeas corpus with the United States District
Court from the Western District of Wisconsin. The United States
District Court for the Western District of Wisconsin denied
the writ of habeas corpus without an evidentiary hearing to
allow petitioner to develop his arguments and declined to 1issue
a certificate of appealability. (dkt. mo. 51). Petitioner re-
quested for a certificate of appealability and a motion to stay
the proceedings with the Seventh Circuit. The Seventh Circuit
denied Petitioner's request for a certificate of appealability
and the motion to stay the proceedings. The Petitioner sought
rehearing and rehearing en banc. No judge in regular active
service had requested a vote on the petition for rehearing en
banc,and all the judges on the original panal have voted to
deny the petitioner for rehearing. Now the petitioner seeks
a writ of certiorari to issue a certificate of appealability
on all issues and to grant the Petitioner's motion to stay the
~ proceedings.

On Vanuary 21,2021,after the District Court renerdered its
judgment and before the Seventh Circuit made its decision on
the certificate of appealability,the Petitioner received some
new information that needs to be pursued. This new information
would lead the investigation in a different direction and a
new suspect.



BASIS FOR FEDFRAL
[lTURISDICTION

This case raises a question of interpretation of the exc-
lusionary of the Fourth Amendment ,Self-incriminatiOn of the
Fifth Amendment,and the Due Process Clause of the Fouereenth
Amendment to the United States Consitution. The District Court
had jurisdiction under the general federal question jurisdiction
invoked by 28 U.S.C.§1331.

REASON FOR GRANTING
THE WRIT

I. CERTIFICATE OF APPFALABILITY

Before a circuit court may rule on an appeal from a district
court,a state prisoner seeking federal habeas corpus relief
obtain a COA as a :jurisdictional pre-requisite' MILLER FL V.
COCKEFRFLL,537 U.S. 322,335,123 S.Ct. 1029,154 L.Ed. 2d 931 (2003)
(citing 28 U.S.C.§2253(c)(1)). SLACK V. McDANIFL,interpreting
§2253(c),clarifies that when district court denies a habeas
petition on procedural grounds without reaching the merits of
the underlying consitutional claim,as here,a COA may issue only
if the petitioner shows that (1)"jurist of reason would find
it debatable whether the district court was correct in its p-
rocedural ruling," (2)jurist of reason would find it debatable
whether the petition states a valid claim of the denial of a
consitutional right." 529 U.S. 473,478,120 S.Ct. 1595,146 L.Ed.
2d 542 (2000).

An appellate coutts: '"COA determination under §2253(c) -
equires an overview of the claims in the habeas petition and
general assessment of their merits." Miller E1, 537 U.S. at
336,123 S.Ct. 1029. There is a "limited," "threshold inquiry"
that does not require a full consideration of the factual or
legal basis adduced in support of the claims." Id. In Miller-
Fl,the Supreme Court '"reiterated that a prisoner seeking a COA
NFEDS ONLY DEMONSTRATE" a substantial showing of the denial
of a constitutional right." Id. at 327,123 S.Ct. 1029. (citing
28 U.S.C.5§2253(c)(2)). "A petitioner satisfied this standard
by demonstrating that jurist of reason could disagree with d-
istrict court's resolution of his consitutional claims or jurists
could conclude the issues presented are adequate to deserve
onecntiracemant +a nracsoad fnrthaor " oTA (ri+tine Qlarl- R20 1T C
at 448,120 S.Ct. 1595). While a state prisomer must show so-
mething more than that absent of frivolity or the existance
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of more good faith on his or her part,he or she is not required
to provide before the issuance of a COA,that some jurist would
grant the petition for habeas corpus. Indeed,a claim can be
debatable even though every jurist of reason might agree,after
the COA has been granted and the case has received full cons-
jideration,that the petitioner will not prevail. Id. at 338,1235
S.Ct. 1029 (internal citations ommitted). .

Pursuant to §2244(b)(2)(B),the movant must demonstrate (1)
that "factual predicate for the claim could not have been di-
scovered previously throughnthe exercise of due diligence,"
§2244(b)(2)(B)(i),and (2) that '"the facts underlying the claim,
if proved and viewed in light of the evidence as a whole,would
be sufficient to establish by clear and convincing evidence
that,but for consitutional error,no reasonable factfinder would
have found the applicant guilty of the underlying offense.

SLACK V. McDANIFL,529 U.S. 473,484,120 S.Ct. 1595,146 L.Fd.
2d 542 (2000) (recognizing that,if the district court refused
relief on procedural grounds,a COA should issue upon the app-
licant's showing "(1) "the petitioner states a valid claim of
the denial of a consitutional right" and (2)the district court
was correct in the procedural ruling).

In McCLESKEY V. ZANT,the Supreme Court recognized that,under
the doctrines of abuse of the writ and procedural default,a
prisoner seeking to have abusive or procedually defaulted heard
is required to show either '"cause and prejudice " on factual
innocence implicating a '"fundamental miscarriage of justice."
See 499 U.S. 467,493-95,111 S.Ct. 1454,113 L.Ed. 2d 517 (1991).
Of particular relevance here,the exception for a fundamental
miscarriage of justice requires a showing that "a consitutional
violation probably has caused the conviction of one innocent
of the crime." Id. at 494,111 S.Ct. 1454 (reiterating standard
spelled out in MURRAY V. CARRIER,477 U.S. 478,496,106 S.Ct.
2639,91 L.Ed. 2d 397 (1986)).

The district court determined that the jurist of reason
would not debate that petitioner should not be denied relief,
but it reached that conclusion only after essentially decided
the case on the merits. Of course when a court properly applies
the COA standard and determines a prisoner's claim is not even
debatable,that necessarily means that prisoner has failed to
show that his claim is meritous. But the converse is not true.
That a prisoner has failed to make the ultimate showing that
his claim is meritorious does not logically mean he failed to
make a preliminary showing that his claim was debatable. Thus,



when a reviewing court inverts the statutory order of operations
and "first decides the merits of an appeal,... the justifies

the denial of a COA based on its judication of the actual merits.*:
It has placed to heavey a burden on the prisoner at the COA

stage. Miller-F1,537 U.S. at 336-337,123 S.Ct. 1029. Miller-El
flately proB¥bits-suoth a departure from the procedure proscribed
by §2253. _

II. THE AGENTS DID
- NOT SCRUPULOUSLY HONOR
PETITIONER"S INVOCATION OF
RIGHTS TO SILENCE

A. CONFLICTS WITH DECISIONS
OF THE COURTS

the holding of the courts below that when a suspect invokes
his right to silence and that police still can make comments
after the suspect invokes his right to silence. If the right
to silence is not scrupulously honored then the confession is
inadmissible 1is directly contrary to the holding of Five federal
circuits. See GUID§§{V. DRETKF,397 F. 3d 306 (5th Cir. 2005).
McGRAW V. HOLLAND? F. 3d 513 (6th Cir. 2001);UNITED STATEZ
V. HUNTER, 708 F. 3d 938 (7th Cir. 2013);JONES V. HARRINGION,
829 F. 3d 1528,1137 (9th CIR. 2016);UNITED STATES V. GOMEZ,927
F. 2d 1530,1538 (11ith Cir. 1991). The holding of the courts
is also directly contrary to the holdings of the Supreme Court.
See MIRANDA V. ARIZONA,384 U.S. 436 (1966);MICHIGAN V. MOSLEY,
423 U.S. 96 (1975). In addition the Supreme Court held in RH-
ODE_ISLAND V. INNIS,446 U.S. 291,100 S.Ct. 1682,64 L.Fd. 2d
297 (1980);that a Iaw enforcement officer may thus be viewed
as interrogating a suspect by a statement,without asking a single
question,if the law enforcement officers conduct or speech could
have the force of a question on a suspect. "Interrogation" must
reflect a measure of complusion above and beyond that inherent
in custody itself." '

B, IMPORTANCE OF THE
QUESTION PRESENTED

This case presents a fundamental question of the interpre-
tation of this courts decision in RHODE ISLAND V. INNIS,446
U.S. 291,100 S.Ct. 1682,64 L.FEd. 2d 297 (1980). The question
presented is of great public importance because the district
court applied the wrong determination of Innis. When Agent M-
ontgomery said "I think it's kind of strange that you come in




that night of the fire buddy-buddy with the guy that you know
just murdered your family.'" The Petitioner understanding the
agents words was an expected response,and thus the agents words-
were the functional equivalent of interrogation. Agent Fernandez
testified that the only reason the petitioner contacted them
was to respond to Agent Montgomery's comments and not about the
fire. The district courts determination that the petitioner

did not cite Innis in his state court's proceeding so he is
barred from citing Innis in his habeas petition. The Petitioner
is unaware of any Supreme Court precedent that says when a c-
ertain case must be cited otherwise it is barred from citing
that case law. The petitioner was not arguing a new issue,he
was simply making his current argument stronger.

The Court can not turn a blind eye to the fact that if the
Petitioner did not invoke his right to silence there was no
need for Agent Montgomery to make those comments. The agents
intentionally ignored the petitioner's rquest to silence. Without
the petitioners confession there is no evidence of the petitioner
guilt,the evidence must be proved beyond a reasonable doubt
if the evidence at trial only raises a suspicion of guilt,even
a strong one,then the evidence is insufficient evidence to c-
onvict.

As the Supreme Court subsequently explained in MICHIGAN
M. _MOSIEY,.423 U.S. 96,103,96 S.Ct. 321,46 L.FEd. 24 313 (1975).
"a reasonable and faithful interpretation of the Miranda opinon
must rest on the intention of the court in that case to adopt
fully effective means... to notify the person of his rights
to silence and to assure that the exercise of the right will
be scrupulously honored..." (quoting Miranda,384 U.S. at 497,
86 S.Ct. 1602). (Fmphasis supplied). Any readonable police o-
fficer,knowing that exercise of the right to silence must be
scrupuiously honored," would have understood that when the p-
etitioner said "I'm done talking" he should not have been told
"I think its kind of strange that you come in that night of
the fire buddy-buddy with the guy that you know just murdered
your family." For the state court to hold otherwise,was @wgff_
@ctively unreasonable.

The Supreme Court has held that a State Court's decision
is an 'unreasonable application of clearly established Federal
Law if it is correctly identifies the governing legal rules
but applies it unreasonably to the facts of a particular pri-
soner's case,or if it either unreasonably extends or unreasonably
refuse to extend a legal principles from Supreme Court precedent
to a new context."



. "By it's very nature,custodial police interrogation entai%s
inherently compelling pressures' that “can induce frighteningly

high percentage of people to confess to crimes they never co-
nmitted." B§.D. V. NORTH CAROLINA,- U.S. -,131 S.Ct. 2394,2401,
180 L.Fd. 2d 310 (2011) (citatioms and internal quotation marks
ommitted).

Any question that is "reasonably likely to elict an incri-
minating response' and asked by a police officer after a suspect
has umabigously invoked his right to silence constitutes pro-
hibited interrogation. RHODE ISLAND V. INNIS,446 U.S. 291,300-01, -
100 S.Ct. 1682,64 L.Ed. 2d 29/ (1980). The statements from Agent
Montgomery was "reasonably likely to elict an incriminating
response.'' Not only was Agent Montgomery statements reasonably
likely to elict an incriminating response,but it was also wholly
unecessary. The Petitioner just endured a 3% hour of an illegal
interrogation with coercion and without Miranda warnings until
after Petitioner said "I'm done talkin" without the confession
there is no evidence to convict,so Agent Montgomery intentionally
made two comments in hopes that the petitioner would iniate
the contact because Agent Montgomery knew the unwarned invol-
untary confession is inadmissible.

The Supreme Court has been clear on this point: When a s-
uspect invokes his right to silence,the of ficers "interrogation
must cease. Period. See MIRANDA V. ARIZONA,384 U.S. 436,444 ,86
S$.Ct. 1602,46 L.Ed. 2d 694 (1966). By continuing to interrogate
Petitioner after his invocation,the agents squarely violated
Miranda. That means the government can not use against petitioner
anything he said after his invocation. And that includes using
Petitioner subsequent statements to "cast retrospective doubt
on the clarity of (his) initial request jtself." SMITH V. ILL-
INOIS,465 U.S. 91,98-99,105 S.Ct. 490,83 L.Ed. 2d 4388 (1984)

(per curiam);See DAVIS V. UNITED STATES,512 U.S. 452,458,114
5.Ct. 2350,129 L.Ed. 2d 362 (1994 );Miranda,384 U.S.at 444,865
S.Ct. 1602. Allowing the state to use petitioner's post-invoc-
ation statements against him,even to argue that his initial
invocation was ambiguous is thus is contrary to clearly esta-
blished Supreme Court case law. Once petitioner said he wished

to remain silent,even one question was one question too many.

Any reasonable jurist would have to conclude that when petitioner.
caid that he did not want to talk 'no more" he meant it. The
GCourt of Appeals decision 1is both contrary to and an unreasonable
application of clearly established Supreme Court law,and it

is based on an unreasonable determination of the facts.

A decision is "contrary to' Supreme Court precedent where
"the state court arrives at a conclusion opposite to the one
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reached by (the Supreme) COurt on a question of law or if the
state court decides a case differently than (the Supreme) Court
has on a set of materially indistinguishable facts.'" WILLIAMS

V. TAYLOR,529 U.S. 362,413,120 S.Ct. 1495,146 L.Ed. 2d 64 (2000).
The court may not grant habeas relief unless the state court's
determination "was so lacking justification that there was an
error well understood and comprehending in existing law beyond
any possibility for fairminded disagreement. HARRINGTON V. R-
ICHTFR,562 U.S. 86,103,131 S.Ct. 1770,178 L.Ed. 64 (2011). "(A)n
Unreasonable application of federal law is different from an
incorrect application of federal law." Williams,529 U.S. at
410,120 S.Ct. 1495. "A state court's determination that a claim
lacks merit precludes federal habeas relief so long as fairminded
jurist could disagree on the correctness of the state court's
Jecision.'" Richter,562 U.S. at 101,1312S.Ct. 770 (internal q-
uotation marks ommitted).

The Supreme Court has made it clear once a person being
questioned "indicates in any manner that he does not wish to
be interrogated,the police may not question him." Miranda, 384
U.S. at 445,86 S.Ct. 1602. The mere fact that he may answer
some questions or volunteered some statements on his own does
not deprive him of the right to refrain from answering any f-
urther inquiries." Id. Any statement taken after the person
invokes his privileges can not be other than the product of
compulsion,subtle or otherwise. Id. at 474,86 S.Ct. 1602.

Here,there is no doubt the agents violated Miranda certainly,
Petitioner saying "I'm done talkin" qualifies as "indicating
in any manner that he does mnot wish to be interrogated Miranda,
384 U.S. at 445 S.Ct. 1602 (emphasis added). Agents knew that
Petitioner was invoking his right,but made two comments they
knew that the 3% hour confession would be supressed because
it was inffected with coercion and promises of leinency and
was not Mirandized and they could not get a conviction without
a confession,so the agents intentionally made two comments to
the Petitioner that they knew he would want to respond too.
No fairminded jurist could reasonably interpret this statement
to be "ceasing" the interrogation. Id. Miranda has said the
suspects 'right ro cuttoff questionong' must be "fully respected.™
Id. at 104,96 S.Ct. 321.

No fairminded jurist could determine that Petitioner's i-
nvocation was ambiguous. First,Petitioner's request to remain
silent was unambiguous on its face,and nothing about the context
of the statement made it ambiguous or equivalent. Petitioner
stated: "I'm done talkin" in otherwords he did not want to talk
anymore. See GARCIA V. LONG,808 F. 3d 771,773-74 (9th Cir. 2015)
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(holding ‘that a suspect answering "no" to the question '"do you
wish to talk to me?" was an unambiguous request to remain silent
under Miranda). Petitioner did not equivocate by usong words
such as '"maybe'" or "might" or "I think" see Anderson,516 F.

3d at 768;cf Smith,469 U.S. at 96-97;105 S.Ct. 409 (holding that
nothing in the statement "Uh,yeah. I'd like to do that" suggestion
equivocation). Nor did anything Petitioner said leading up to
this statement made it ambiguous. During the interrogation up

to this point,Petitioner spoke little,most of the interrogation
consisted of agents repeatedly asking Petitioner questions and °
Petitioner giving short,often one-word answers. In any event,
the fact that Petitioner spoke to agents awhile before invoking
his right to remain silent makes no difference. The Court of
Appeals decision is simply "contrary to" and "an unreasonable
application'" of Miranda,28 U.S.C.§2254(d)(1);Miranda,384 U.S.
473-74,86 S.Ct. 1602 (the right to remain silent can be invoked
"any time prior to or during questioning"). '

Whether agents statements could constitute impermissible
"badgering (of) a defendant in to waiving his previously asserted
rights."

The law in this area is clear,once an accused invokes his
right to silence,the agents can not question,discuss the case,
or present the accused with possible sentences and the benefits
of cooperation. Innis,100 S.Ct. at 16893 ¥ohnson,812 F. 2d at
1331. Any information or discussion regarding the case should
be addressed to the accused's attorney. Agent Montgomery's s-
tatements constitutes further interrogation and occurred imm-
ediately after Petitioner invoked his right to silence rendering
suspects the voluntariness of Petitioner's "initiation" of the
contacting the agents. The subsequent inculpatory statements
by petitioner were there inadmissible.

The seminal case interpreting the meaning of interrogation
under Miranda is RHODEF,_ISLAND V. INNIS,446 U.S. 291,100 S.Ct.
1682,64 L.FEd. 2d (1980). The Supreme Court declared in Innis
that "(t)he term" interrogayion" under Miranda refers not only
to express questioning,''but also to the functiomal equivalent
of express questioning'" (sometimes refered to in the cases and
the literature as the "functional equivalent of interrogation")
means ''any words or actions on the part of the police (other
than those normally attendant to arrest and custody) that the
~ police should have known are reasonably likely to elict an i-
ncriminating response.” A law enforcement officer may thus be
viewed as interrogating a suspect by a statement,without asking
a single question,if the law enforcement officer's conduct of
speech could have the force of a question on the suspect." i-
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nterrogation" mnst reflect a measure of comnnlsion abave and
hevond of the intent of in cr¥deodv iteelf "

The Innis test for interrogation was summerized in STATE
V. CUNNINGHAM,144 Wis. 2d 272,278-79 N.W. 2d 862 (1988),as f-
ollows: C@)f an objective observer (with the same knowledge
of the suspect as the Police officer) could,on the sole basis
of hearing the officer's remarks or observing the officer's
conduct,conclude that the officer's conduct or words would be
likely to elict an incriminating response, that is,could reas-
onably have had the force of a question on the suspect,then
the conduct or words would have constitute interrogation. "The
concept of interrogation thus reflects " both an objective f-
orerseability standard and the police officer's specific kno-
wledge of the suspects.'" The focus is primarily upon the per-
ceptions of the suspects but the intent of the police is not
ignored.

In interpreting and applying the Innis test of what cons-
titutes interrogationm,a court must keep in mind that the evils
addressed by Miranda. As the Supreme Court explained in Cunn-
ingham, the purposeé of Miranda and Innis is to prevent government
officials from using the coercive nature of confinement to e-
xtract that would not be given an unstrained enviornment.

III. THE SEPTEMBER 9,2012,
STATEMENT WAS INVOLUNTARY
AND THE PRODUCT
OF FRUIT OF
THE, POISONOUS TREE

A. CONFLICTS WITH DECISIONS
OF OTHER COURTS

The holding of the courts below that when a first involuntary
confession obtained through extracts a second confession is °
admissible if there is attenuation between confessions. A co_
afession obtained through custodial interrogation after an i-
llegal arrest is inadmissible as fruit of the poisonous tree
is directly contrary to the holding of two federal circuits.
See UNITED STATES V. BUTTS,704 F. 2d 701 (3d Cir. 1983);UNITED
STATFS V. WALSON,703 F. 3d 684 (4th Cir. 2013);UNITED STATES
V. ESQUILIN,208 F. 3d 315,319-21 (1st Cir. 2000);UNITED STATES
V. SWANSON,635 F. 3d 995 (7th Cir. 2011) ; UNITED STATES V. MAEZ,
877 F. 2d 1444 (10th Cir. 1989) ;UNITED STATES V. CARTER, 884

F. 2d 368,373 (8th Cir. 1989) ; UNITED STATES V. ORS0,266 F. 3d
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10?@[1034—1039 (9th Cir. 2001):LNITED CTATES V. GATR, 087 F.
2d 1412,1418 (D.C. Cir. 1992);in addition the Supreme Court
has held that there is no per se rule that Miranda warnings

in and of themselves suffices to cure a Fourth Amendment vio-
lation involved in obtaining incalpatory statements during c-
ustodial interrogatin following a formal arrest. See DUNAWAY

V. NEW _YORK, 442 U.S. 200 (1979);WONG SUN V. [NTITED STATES,371

U.S. 471 (1963);MLSSOURT V. SEIBERT,542 U.S. 600 (2004).

B. IMPORTANCF OF THE
QUESTION PRESENTED

This case presents a fundamental question of the interpretati
of the courts decision in WONG SUN V. UNITED STATES,371 U.S.
471 (1963). The question presented is of great public importance,
In BROWN V. ILLINOIS,1422 U.S. 590,955.Ct. 2254,45 L.Ed. 2d
416 (1975),and DUNAWAY V. NEW YORK,1422 U.S. 200,99 S.Ct. 2248,
60 L.Ed. 2d 824 (1979),the police arrested without probable
cause. The suspects were transported to police headquarters,
advised of their Miranda rights and interrogated. They confessed
within two hours of their arrest. The Supreme Court held that
their were not admissible,reasoning that a confession obtained
through custodial interrogation after an illegal arrest should
be excluded unless intervening events breaks the casual conn-
ection between the illegal arrest and the confession so that
the confession is "sufficiently an act of free will to purge
the primary taint." BROWN V. ILLINOIS,422 U.S. at 602,95 S.Ct.
at 2261 (quoting Wong Sun v. United States,371 U.S. 471,486,
83 S.Ct. 407,461,91 L.FEd. 2d 1441 (1963),see also Dunaway V.
New York,442 U.S. at 217,99 S.Ct. at 2259)). The Supreme Court
identified several factors that should be considered in deter-
mining whether a confession,has been purged of the taint of
the illegal arrest "temporal proximity of the arrest and the
confession,the presence of intervening circumstances... and
of the particularly the purpose and flagrancy of the official
?}%iQEQBQt‘" BROWN V. ILLINOIS,422 U.S. at 603-04,95 S.Ct. at

(citations ommitted);DUNAWAY V. NEW YORK,442 U.S.
at 218,99 S.Ct. at 2259. ~

Agent Fernandez testified at the Suppression Hearing and
that admitted the Petitioner had contacted them to discuss the
comments that the agents had made to him the night before after
the Petitionmer invoked his right to silence. (an. 17,2013,
Sup. Hr.). The taint of Petitioner's illegal arrest and invo-
luntary confession had been purged prior to the time of his
second interrogation. Petitioner was sleep deprived throughout
the three days and six interrogatioms. During a restless night
in jail the Petitioner was being checked on every few minutes,
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arrest. The Supreme Court long has held that an incriminating
statement obtained by expoloitation of an illegal arrest may
not be used against a criminal defendant. BROWN V. ILLINOIS,

422 U.S. 590,603,95 S.Ct. 2254,45 L.Ed. 2d 416 (1975);WONG SUN
V. UNITED STATES,371 U.S. 471484-86,83 S.Ct. 407,9 L.Ed. 2d

441 (1963);see also KAUPP V. TEXAS,538 U.S. 626,632-33,123 S.Ct.
1843,155 L.Ed. 2d 81% (2003) (per curiam) (vacting conviction
on basis of admission of confession obtained as a result of

an unlawful arrest).

The determination whether there was a "break" in the casual
chain between an unlawful arrest and a defendants incriminating
statements depends on the facts of each specific case. 1In a-
nalyzing the admissibility of such statements,the Courts consider
several factors,including: (1)the "purpose and flagancy of the
official misconduct',(2)whether Miranda Warnings were given
to the defendant;(3)the "temporal proximity of the arrest and
the confession"j;and (4)the presence of intervening circumstances.

The instance of Miranda Warnings does not automatically
cure the taint of an illegal arrest. Brown,422 U.S. at 602‘604,
95 S.Ct. 2254. The record also must satisfy the government's
burden of showing a break in casual chain between the defendant's
unlawful arrest and his incriminating statement. Brown,422 U.S.
at 603-04,95 S.Ct. 2254, Herezthis temporal proximity "factor
weighs strongly in Petitioner's favor because he was not free
from the officer's custody at any point between his initial
arrest and the time he made his incriminating statement. Thus,
in this respect,the casual connection between the illegality
and the incriminating statement remained unbroken. No rational
factfinder would have found Petitiomer guilty absent the error
"beyond a reasonable doubt.' The only evidence that points to
the Petitioner's guilt is the involuntary confession. Without
the confession there would not be a conviction.

In reviewing a waiver of the Fifth Amendment rights is k-
nowing and voluntary,a court must assess whether it was the
product of intimidation,coercion,or deception,and was it made
with full awareness of one's constitutional rights. See MORAN
V. BURBINE,475 U.S. 412,421,1060 S.Ct. 1135,89 L.Ed. 2d 410
(1986). The Petitioner invoked his right to silence,then the
agents made two comments to the Petitioner,at the Lafayette
County llail after a restless night,the jailor was intimidating
the Petitioner by tapping the bars every few minutes when the
Petitioner was being checked on. and being held incommunicado,
All those events occurred after the petitioner invoked his'{{ah*-
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to silence. Under these circumstances the Petitioner's confession
was not voluntary and the State trial courf e red by not supp-
ressing it. Therefore pursuant to 28 U.s.cd¥ 35(2),the state
court adjudication of the claim was based on an unreasonable
determination of the facts.

The court held in Miranda that "(a)n understanding of the
nature and setting of (an) in-custody interrogation is essential"
to its decision. Id. at 445,586 S.Ct. 1602. Stressing that the
modern practice of in-custody interrogation is psychologically
rather than physically oriented," id. at 448,86 S.Ct. 1602, the
court explained that the very fact of custodial interrogation
exacts a heavey toll on individual liberty and trades on the
weakness of the individuals. Id. at 455,86 S.Ct. 1602. The Court
in Miranda presumed that interrogation in certain custodial
circumstances is inherently coercive and... that statements
made under those circumstances are inadmissible. Exculapatory

and incriminating statements are entitled to the protection
of the exclusionary rule apply to Brown analysis.

In asking to see the agents from last night the Petitioner
had not indicated a waiver of his previously invoked right to
silence. In McDOUGAL V. GEORGIA,271 Ga. 493,591 S.E. 2d 788
(2004) held that detectives statements after Mcdougal invoked
his right to counsel constituted interrogation,that McDougal
had not reinitiate communication with law enforcement by his
mere rerquest to see the detectives,and that McDougal's statement-
s were responses to police interrogation after McDougal effe-
ctively invoked his Fifth Amendment Miranda right to counsel.

It is obvious such an interrogation is created for no purpose
other than to subjugate the individual to the will of his examine_
r.This atmosphere carries its own badge of intimidation. To
be sure,this is no physical intimidation,but it is equally de-
stuctive of human dignity. The current practice of incommunicado
interrogation is at odds with one of our nations most cherished
principles-that the individual may not be compelled to incri-
minate himself. ‘ :

Whatever the testimony of the authorities as to waiver of
rights by an accused,the fact of lengthy interrogation or in-
communcado incarceration before a statement is made is strong
evidence that the accused did not validity waive his rights.
In these circumstances the fact that the individual eventually
made a statement is consistent with the conclusion that the
compelling influences of the interrogation finally forced him
to do so. It is inconsistent with any nation of a voluntary
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relinguishment of the privilege. Moreover,any evidence that

the accused was threatened,tricked,or cajoled into a waiver
will,of course,show that the defendant did not voluntarily waive
this privilege. The requirement of warnings and waiver of rights
is a fundamental with respect to the Fifth Amendment privileges
and not simply a preliminary ritual to existing methods of i-
nterrogation. Miranda at 1629.

IN WESTOVER V. UNITED SWATES,the court held that on the
facts of this case we can not find knowingly and intelligently
waived his rights to remain silent and his right to consult
with counsel prior to the time he made his statements at the
time the FBI agents began questioning Westover,he had bee3n
in custody for over 14 hours and had been interrogated at length
during that period the FBI interrogation began immediately upon
the conclusion of the interrogation by Kansas City police and
was conducted in local police headquarters. Although the two
law enforcement authorities are legally distinct and the crimes
for which they interrogated Westover was different,The impact
on him was that of a continous period of questioning. There
is no evidence of any warning prior to the FBI interrogation
nor is there any evidence of an articulated waiver of rights
after the FBI commenced its iterrogation. The records shows
that the defendant did in fact confess a short time after being
turned over to the FBI following interrogation by local police.
Despite the fact that the FBI agents gave warnings at the outset
of their interview,from Westover's point of view the warnings
came at the end of the interrogation process. In these circu-
mstances an intelligent waiver of constitutional rights can
not be assumed. The record shows that the Petitioner was not
given Miranda warnings until after he invoked his right to silenc..
e.. Furthermore,Petitioner steadfast denial of the alleged
offense through five interrogations in two days before confessing,
and during the sixth interrogation in three days the Petitioner J
recanted his statements and claiming his innocence,but the agents
did not accept Petitiomer's claims of innocence. Six interro-

gations over a period of three days and eighteen hours of in-

terrogation is subject to no other comstruction than that he
was compelled by persistent interrogation to forgo Fifth Ame-
ndment privileges.

The Miranda court held "whenever the testimony of the au-
thorities as to waiver of rights by an accused,the fact of 1-
engthy interrogation or incommunicado incarceration before a
statement is made is strong evidence that the accused did not
validly waive his rights. In these circumstances that fact that
the individual eventually made a statement is consistent with
the conclusion that the compelling influence of the interrogation
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as to wgiver of rights by an accused,the fact of len thy int-
errogation or jncommunicado incarceration before a s%atement is

made strong evidence that the accused did not validity waive his
rights. In these circumstances the fact that the jindividual
eventually made a statement is consistent with the conclusion
that the compelling influence of the interrogation finally forced
him to do so. It is inconsistent with any notion of a voluntary
relinguishment of the privilege." Id. 384 U.S. at 476.

In addition to the claim that the agents questioning violated
Miranda,Petitioner contends that the statement was the product of
an illegal arrest,that the statement was inadmissible because he
had not been taken before a judicial officer without unecces-
sary delay,and that it had been obtained through trickery and
psychological coercion these circumstances,either independently
or in combination,requires the suppression of his confession.
BROWN V. ILLINOIS,422 U.s. 590,95 S.Ct. 2254 ,45 L.FEd. 2d 416.
Which held there is no per S€ rule that Miranda Warnings in and
of themselves suffice to cure a fourth Amendment violation i-
nvolved ib obtaining inculpatory statements during custodial
interrogation following a formal arrest on less than probable
cause,and that in order to use such statements,the prosecution
must show not only that the statements meet the Fifth Amendment
voluntariness standard,but also the casual connection between the
statements and the jllegal arrest in light of the distinct p-
olicies and interest of the Fourth Amendment.

Brown identifies several factore to the consideration "in
determination whether the confession is obtained by exploitation
of an illegal arrest: (t)he temporal proximity of the arrest and
the confession,the presence of intervening circumstances,and
particularity,the purpose and the flagrancy of the official
misconduct... And the burden of showing admissibility rest,of

course,on the prosecution. 1d. at 603-04,95 S.Ct. at 2261-62.

The situation in this case is virtually a replica of the
situation in Brown. The Petitioner was seized without a warrant
after confessing without being given Miranda Warnings,the st-
atement was involuntary due to it being the product of coercion
and promises of leinancy. The agents knew the confession would br
suppressed soO the agents intentionally made two statements to th
Petitioner after he invoked his right to silence in the hopes
that the Petitioner would in fact contact them and reconfess
with the proper Miranda Warnings. Without the confession they
would not get a conviction. The Petitioner confessed without any
intervening events of significance. Nevertheless, the Court p-
urportedly to distinguish Brown on the grounds tﬁatthe question
ing on September 9,2012 was different and did not involve false
promises of leinancy (putting aside his illegal arrest) and that
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the police conduct was highly protective of the Petitioner's
Fifth Amendment rights. This betrays a lingering confession
between "voluntariness' for purpose of the Fifth Amendment and
the "casual connection" established in Brown. Satisfying the
Fifth Amendment is only the "ihreshold" condition of the fourth
analysis required by Brown. No intervening events broke the
connection between Petitioner's illegal arrest and his confession
To admit Petitioner's statements in such a case would allow "law
enforcement to violate the Fourth Amendment with immunity,safe
in the knowledge that they can wash their hands in the "proc-
edural safeguards' of the Fifth Amendment.

As subsequent cases have confirmed,the exclusionary sanction
applies to any "fruits” of a constitutionmal violation-whether
such evidence be tangible,physical material actually seized in an
illegal search,items observered or words over heard in the course
of illegal activity,or confessions or statements of the accused
obtained during an illegal arrest and detention. In the typical
"fruits of the poisonous tree" case,however,the challanged e-
vidence was acquired by the police after some initial Fourth
Amendment violation,and the question is whether the chain of
cassetion proceeding from the unlawful has been so attenuated or
has been interupted by some intervening circumstances so as to
. remove the "taint" imposed upon the evidence by the original
illegality.

The process was effected by the Petitioner's illegal arrest.
In the language of the "time-worn metophor" of the poisonous
tree,the toxin in this case was injected only after the evidence
entiary bud blossomed;the fruit served of the September 9,2012
would not have occurred if the agents on September 8,2012,wo-
uldh't of made two comments after Petitiomer invoked his right
to silence. Agent Fernandez testified at the suppressing hearing
that the Petitioner had contacted them regarding the comments
from the agents on September 8,2012,and not about the fire.

The supression or exclusionary rule is a judicially pros-
cribed remedial measure and as ''with any remedial device,the
application of the rule has been restricted to those areas w-
here it's remedial objectives are thought most efficaiously
served." UNITED STATES V. CALANDRA,414 U.S. 338,348,94 S.Ct.
613,620,38 L.Ed. 2d 56 (1974). Under the Supreme Courts holding,
the exclusionary rule reaches not only primary evidence obtained
as a direct result of an illegality or search and seizure,WEFKS
V. UNITED STATFES,332 U.S. 383,34 S.Ct. 341,58 L.Ed. 652 (1914),
But also evidence later discovered and found to be derivation
of an illegality or "fruit of the poisonous tree." NARDONE V.
UNITED STATES,308 U.S. 338,341,60 S.Ct. 266,268,84 L.Ed. 30/
(1939). It extends .aswell to the indirect as the direct products
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of unconstitutional product. WONG SUN V. UNITED STATES,371 U.S.
471,484,83 S.Ct. 407,416,9 L.Es. 2d 441 (1963). Evidence obtained
as a direct result of an unconstitutional search and seizure

is plainly subject to exclusion. The question to be resolved

when it is claimed that evidence subsequently obtained is
"tainted" or is "fruit" of a prior illegality is whether the
challanged evidence was '"come at the exploitation of (the initiai)
illegality or instead by means sufficiently distinguishable

to be purged of the primary taint." Id. at 488,83 S.Ct. at 417
(citations ommitted;emphasises added). The Supreme Court clear
that evidence will not be excluded as "fruit" unless the illeag-
ality is at least the "but for" cause of the discovery of the
evidence. Suppression is not justified unless "the challanged
evidence is in some sense the product of of illegal government
activity. UNITED STATES V. CREWS,445 U.S. at 471,100 S.Ct. at
1250. The Petitioner's case falls in line with the "but for"

line of cases,the Petitioner would not have contacted the agents
on September 9,2012,"but for" if the agents would not have made
two statements after the Petitioner invoked his right to silence.
The Petitioner contacted the agents ONIl to address the comments
the agents made. Agent Fernandez testifiéd that the reason why
the Petitioner contacted them,and that was the only reason why
the Petitioner contacted them. The "fruits" of the involuntary
confession carried over to the September 9,2012, interrogation.
This case would be entirely different if it was "but for'" the
agents statements after Petitionmer invoked his right to silence.

Elstad doesnot authorize admission of a confession repeated
the question-first strategy. The contrast between Elstad and
this case reveals relevant facts bearing on whether midstream
Miranda Warnings could be effective to accomplish their object:
the completeness and detail of the questions and answers to
the first round of questioning,the two statrmrnts overlapping
content,the timing and setting of the first and secound rounds,
the continuity of police personel,and the degree to which the
interrogator's questions treated the second as continuous with
the first. In Elstad,the station house questioning could sensibly
be seen as a distinct experience from a short conversation at
home,and thus the Miranda Warnings coiuld have made sense as
presenting a genuine choice whethre to follow upon the earlier
admission. Here, however,the unwarned interrogation was conducted
in the Burn Unit at the hospital,and the questioning was exhausti-
ve and managed by coercive tactics with promises of leinency.
The warned phase proceeded after the Petitioner had iniated
the contact only to address statements that was made by the
agents after the Petitioner invoked his right to silence. The
Petitionerspent a restless night in jail and intimidated by
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the jail staff by tapping the bars every few minutes when th-
ey checked on the Petitiomer. The agents did hot advise Peti-
tioner that his prior statement could not be used against hi-
m. These circumstances challanged the comprehensibility and
efficacyof the Miranda Warnings to the point that a reasonable
person in the suspect's shoes could not have understood them

to convey a message that the retained a choice about -continu-
ning to talk.

The Seibert Court held: This case test a police protocol
for custodial interrogation that calls for giving no warnings
of the rights to silence and counsel until interrogation has
produced a confession. Although such a statement 1is generally
inadmissible,since taken in violation of MIRANDA V. ARIZONA,
384 U.S. 438,86 S.Ct. 1602,16 L.Ed. 2d 694 (1966),the interr-
ogating officer follows in with bMiranda Warnings and then leads
the suspect to cover the same grounds a second time. MISSOURI
V. SEIBERT,542 U.S. 600,124 S.Ct. 2601 (2004). The question
here is the admissibilit of the repeated statement. Because
this recitation of warnings after interrogation and unwarned
confession could not effectively comply with Miranda's const-
itutional requirement, the Supreme Court has held that a state-
ment repeated after a warning in such circumstances 1is inadm-
issible. -

The Seibert Court further held: that the circumstances here,
where the interrogation was nearly continuous... the second
statement,clearly the product of the invalid first statement
should have been suppressed. The Court distinguished Estad on
the grounds that warnings had not been intentionally withheld
there,and reasoned that "Officer Hanrahans intentional ommission
of a Miranda Warning was intended to deprive Seibert of the
opportunity knowingly and intelligently to waive her Miranda
rights,id.,at 706. Since there was oo circumstances that could
coem to dispel the effect of the Miranda violation," the Court
" held that the post warning confession was jnvoluntary and there
inadmissible. To allow the police to acheive an "end run" around,
Miranda,the Court ex?lained,would encourage Miranda violations
and diminish Miranda's role in protecting the privilege against
gself-incrimination.

IV..PETITIONER"S CHARACTERISTICS AND
POLICE TACTICS:

A. CONFLICTS WITH DECISIONS
OF OTHER COURTS

S




The holdings of the Courts below that a suspects intelle-
ctual disability does not play a part in the voluntariness of
a confession 1is directly contrary to the holding of omne Federal
Circuit. See UN'TED STATES V. PRESTON*,751 F. 3d 1008 (9th Cir.
2014). In addition,The Supreme Court has held that implementing

the bedrock constitutional value,the focus is on whether the
defendant's will was overbourne by the circumstances surrounding..
both the characteristics of the accised and the details of the
interrogation. UNITED STATES V. DICKERSON,530 U.S. 428,434,120

S.Ct. 2326,146 T.Ed. 2d 405 (2000) .

B. importance of the
QUESTIONS PRESENTED

This case presents a fundamental question of the interpre-
tation of this Courts decision in UNITED STATES V. DICKERSON,
530 U.S. 428,434,120 S.Ct. 2326,146 L.Ed. 7d 405 (2000),and

in the American Bars Association's Criminal {lustice Mental H-
ealth Standards. The question presented is of great public i-
mportance because a suspect with a intellectual disability will

is easily overbourne to give a false confession.

The issues importance is enhanced by the fact Lhat the lower
courts in this case did not consider the Petitionei's intell-
ectual disability makes him more likely to give a false confessiofy,

The Due Process Clause of the Fourteenth AMendment forbids
the admission of an involuntary confession in a criminal pro-
secutgion. MILLER V. FENTON,474 U.S. 104,109,106 S.Ct. 445,88
L.Ed. 24 405 (1988). Im deciding whether a confession was Vo~
luntary,Courts assess 'the totality of all circumstances-both
the characteristics of the accused and the details of the in-
terrogation.” SCHNECKLOTH V. BUSTAMONTE, 412 U.S. 218,226,93
S.Ct. 2041,36 L.Ed. 7d 854 (1973);see also WITHROW V. WILLIAMS,
507 U.S. 680,693-94,113 S.Ct. 1745,123 L.Ed. 407 (1993)(coll-
ecting relevant factors).The purpose of this test is to determine
whether "the defendant's will was in fact overbourne.' Miller,
474 U.S. at 116,106 S.Ct. 445.

The Petitioner was 32 years old with an IQ of 67 ,his con-
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fession was the product of an jllegal arrest and should have
been suppressed. With the Petitioners mental 1imitations made
him particularly susceptile to this psychologically manipulative
jnterrogation. Many of the officers tactics appear to be drawn
from the "Reid Iechniques."

Its essence is the requirement that the. state which purpose
to convict andpunish individual produce the evidence against

him by the jndependent l1abor its officers,not by the simple,

cruel expedient offering it from his own lips.
, b

Implementin this pbedrock constitutional value,or focus
is on "yhether %the) defendant's will was overbourne by the
circumstances surrounding the given of (the) confession," an
inquiry that "rakes into consideration the totality of all the
surrounding circumstances-both the characteristics of the accused
and the details of the interrogation." UNITED STATES V. DICK-

.S. 120 S.Ct. 2326,147 1.Ed. 24 %05 (2000
(quoting SCHNECKLOTH V. BUSTAMONTE,412 U.S. 218,226,93 s.Ct.
2041,36 1.Ed. 2d 554(1@73}5 Zinternal quotation marks ommitted)

(emphasis added) .

Fach of these factors,in company with all of the surrounding
circumstances-the duration and conditions of deténtion (if the
confessor has been detained),the manifest attitude of the police'
toward him,his physical and mental state,the diverse pressures
which sap O sustain his powers of resistance and self—control—
is relevant.” Colombe, 367 gtS. at 602,18 S.Ct. 1860;see also
WITHROW V. WILLIAMS,507 U.S.-680,693-94,113 S.Ct. 1745,123 1.Ed.
2d 407 (1993) - Thus,voluntariness inquiry is not limited to
instances in which the claim is is that the police conduct was

_ inherently coercive,MILLER V. FENTON, 474 U.S. 104,110,106 s.Ct.
445,88 L.Ed. 2d 405 1119855 (quoting Aschraft V. Tennessee,322
U.S.‘143,154,64 s.Ct. 921,88 L.Ed. 1192 (1944§),but "applies
equally when interrogation techniques were jmproper only becauseé,
in the particular circumstances of the case,the confession is
unlikely to have been the product of a free and rational will.
1d. (citing MINCEY V..NRIZONA,437 U.S.'385,401398 g.Ct. 2408,
57 L.Ed. 2d 290 (1978)) Ultimately,thegvoluntariness "deter-
mination depends upon a weighing © the circumstances of pressure
against the power of resistance of the person confessing." D-
iokerson, 230 u.S. at 434,120 S.ct. 2326 (quoting STEIN V. NEW -
YORK, 346 U.S. 156,185,73 s.Ct. 1077,97 L.Ed. 1522 (1953) -

1"

The principles have particular application where,as here,
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The individual interrogated is of usually low intelligence."
what would be over power to the weak of will or minded might

be utterly jneffective against an experianced criminal.” Stein,
346 U.S. at 185,73 S.Ct. 1077. So,although low intelligence
does not categorially make a confession Tnvoluntary,it is "
relevant in establishing a setting'" in which pokice coercion
may overcome the will of a suspect. HPROCUMBER V. HUHLEY , 400
U.S. 446 ,453-54,91 S.Ct. 485,27 L.Ed. 254 (1971). The American
Bar Associate's flustice Mental Health Standards summerizes this
point wll: Official conducts that does not constitute imperm-
issible coercion when employed with non disabled persons may
jmpair the voluntariness of the statements of persons who are
mentally ill or cognatively disabled." ABA Criminal llustice
Mental Health Standards,standard 7-5.8(b). gimilarly,the Sev-
enth Circuit observed that "a finding of jnvoluntariness cannot
be predicated solely upon 'the defendant's mental state,but
"ihis mental state is relevant tothe oxtent it made him more
susceptible to mentally coercive police tactics. EMITH V. DU-
CKWORTH,-01- F. od 1492,1497(7th Cir. 1990) (quoting Internalquot
ation marks ommitted). In each case,the state courts and the
district court did not consider the Petitioner's low intelligence
when determining the voluntariness of his statements.

DUODY V. RYAN,649 F. 3d 986 (7 th Cir. 2011). (en banc), the
Court provides guidance for carring out the multivariate inquiry
essential to the voluntariness inquiry: The Courts may not "tick
of the list circumstances rather than actually considering them
in their totality." Id. at 1101. So it is mnot enough for Courts
to "list the circumstances of an interrogation seperately on

a piece-meal basis. Ild. (internal quotation marks ommittedﬁﬂ
Courts must "weigh,rather than simply 1ist,'the relevant cir-
cumstances ,and weighn them mot in the abstract but "against the
power of resistance of the person confessing.' 1d. at 1015-16
(internal quotation marks ommitted).

In considering the Petitioner's reduced mental capacity,
", factor that is ".ritical because it may render him more s-
usceptible to subtle forms of coerciol. N. HARINA HSLAND V.
MENDIOLA,976 F. 2d 475,485 (9th Cir.19935,overru1ed on other
grounds Dby GEORGIA VL_ﬁAMACHO,719 F. 3d 1393 (9th Cir. 1997)

peiinimiue e e

(en banc) . :

Petitioner was 32 years old,with an 1Q of sixty-seven. The
agents learned early in the investigation that Petitiomer su-
ffered from some sort of a cognative disability. Fire Marshal
William Boswell requuested a Special Inspection Warrant be issued;
Agent Boswell's reasoning for the Special Inspection Warrant
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“"consent was provided by the adult male to conduct the fire
scene examination. However it was reported that the adult male
may have cognative disabilities that may impair his abilityn
to provide consent with a full understanding of his constitu-
tional rights." The Special Inspection Warrant was issued on
September 7,201229:15 a.m. This request was made and granted

7 days before his inculpatory statement following his illegal
arrest. And now the state contends that the Petitioners'eonf—
ession is voluntary with a full understanding of his Miranda
eights. The state can not have it both ways- The agents was
aware of the Petitioner's intellectual disability soO they took
advantage of the Petitioner by coercing the Petitioner with
promises of leinancy to get him to confess to 2 crime that he
did not commit without Mirandizing hum until after he had invoked
his right to silence. SO then knowing about the Petitioner's
jntellectual disability the agents made two statements tO the
Petitioner knowing he would want to respond. The state should
not profit from the police misconduct.

Dr. White pointed out in his report “armin's school and test
records document poor acheivement and low levels of intelligence
from the begining and throughout his educational career. In
November of 2012,licensed psychologist Kent Berme administered
the Wechsler Adult Intelligence Scale IV (WAIS-IV to Armin.

The WAIS is a widely-used,standardized measureed of intelligence.
Armin scored at the 3rxd percentile on the verbal comprehension
portion of the test. The portion measures one's ability to
understand and use language,engage in abstract reasonlng,and
from concepts. A score at the 3rd percentile is borderline m=
entally retarded. Dr. Berney found that Armin's full scale IQ
score. on the WAIS was 67,3 points lower than the conventional
cutt-off score for mentally retardation. He also concluded with
Armin's limited psychological resources made it difficult for
him to make "an t nformed decision regarding whether to volunt=-
arily proceed with an interview.'" Dr. Thompson found that Armin
scored very high on both the Gudjosson compliance scale. and

the Gudjosson suggestlbility score. Dr. Thompson also said in
his report those high scores, ngiggest that he possess & Very
high level of eagerness to please and tendacy to avoid conflict
and confrontation in the pressence of authority figures,and ‘
suggest that under such circumstances he may be prone to comply
with request and obey with instructions that he would ordinarily
reject." Dr. Thompson further concluded that,"(Armin) is a very
suggestible jndividual ,appears to be quite qauiescent,and de-
scribes characteristlcs that are often with jndividuals who

are very compliant withpersons 10 authority over them even when
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when they are aware of the inmaccuracy of statements that they
make." Dr. White summed it up well. There 1is ample evidence
that Armin Wand I1IIpossesses low intelligence is borderline
mentally retarded,is highly suggestible and acquiescent,and
is usually compliant to authority.

Summerizing the evidence regarding how the intellectually

- impaired responded to contemporary police jnterrogation methods,
several scholars have listed." Seven common characteristics '

of such people,including (1)"unusual susce tibility to the P~
ercceived wishes of authority figures";(Z)'a generlized desire
to please";(S)difficulty nqiscern(ing) when they are in an a-
dversial situation,especially with police officers,who they

are generally are taught exist to provide help;(4)"incomplete

or immature concepts of blameworthiness and culpability“;(S)
H(d)eficits in attenion or impulse control“;(é)'inaccurate vievs
of their own capacities";and 7)"a tendacy not to identify them-
selves as disabled "and to "nask to their jlimitations.'Morgan
Clourt etal.,Words without meaning: The Constitution,Confessions
and Mentally Retarded Suspects,69 U. Chi-L. Rev. 495,511-13
(2002) .These scholars pronounced it "nowWw..se beyond reasonable
dispute' that the ABA was correct in stating "that the increased
vulnerability of a mentally disabled suspect,and his or her
naive,ignorance,confusion,suggestibility,delusional beliefs,
extraordinary suggestibility to pressure,and simalar consider-
ation may make it possible for 1aw enforcement officers to i-
nduce an involuntary statement by using techniques that would
be accepted in cases involving mentally typical suspects. "1d.
at 509 (internal guotation marks and citations ommitted). As

a result of these trails," 'mentally disabled individuals... are...
~long known to be vulnerable to coercion.” Brandon L. Garrett.
The substance of False Confessions,62 Stan L. Rev. 1051,1064

*

(2010). The Supreme Court has so long recognlzed,noting that
Moental condition is surely relevant to an jndividuals susxe-
ptibility to police coercion.” Connelly,&?g U.S. at 165,107

S.Ct. 515.

As the Supreme Court pointed out in Miranda,most police
officers have been trained in psychologically techniques des-.
igned to induce confessions from reluctant suspects. 384 U.S.

at 448-59,86 S.Ct. 1602. "As interrogators have turned to more
subtle forms of psychological persuaSion," and away from physical
coercion, ''Courts have found the mental condition of the defendan
a more significant factor in the voluntariness calculus" Conn-
elly,479 U.S. at 164,107 S.Ct. 515. It simply ''takes less' in
terms of sophisticated police interrogation techniques to M-
aterfere with the deliberative process of one whose capacity

for rationale choice is limited that it takes too effect the

deliberative process of one whose capacity is not so limited."
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Smith,910 F. 2d at 1497. The Court must be mindful to protect
the constitutional rights of all members of society,not just
those of normal intelligence and cognative functioning.

V. PETITIONER"S CONFESSION 1S
NOT RELIABLE

“A. CONFLICTS WITH DECISIONS.
OF OTHER COURTS

The holding of the Courts below that habeas relief cannot

be granted on this claim because there is no controlling Supreme
Court precedent condemning the interrogation techniques useé

by the agents OT requiring that a confession's reliability be
considered when deciding whether it must be dsuppressed under
the Due Process Clause 15 directly contrary to the holding of
One Federal Circuit. See PEA V. UNITED STATES,397 F. 2d 627
(p.C. Cir. 1968) (en banc). In sddition the ABA Standards for
Criminal lustice advise prosecutors the evidence presented at
trial is worthy of reliability and credibility: standard 3-5.6
pPresentation of Evidence(a) A prosecutor should not knowingly
offer false evidence,whether by'dociments,tangible evidence,

or the testimony of witnesses,of fail to seek withdrawal thereof
upon 1its discovery of its falsity.

B. IMPORTANCE OF THE
QUESTION PRESENTED

The case presents 2 fundamental question of the interpret-
ation of this Court's decision in UNITED STATES V. DICKERSON,
530 U.S. 428 ,434120 s.Ct. 2326,146 T.8d. 2d 405 (7000_..The
question presented is of great public importance because it
effects the judicial process in all 50 States. 1D view it says
prosecutors can charge and convict 2@ defendant based on his
confession without any independent evidence to corroborate what
the suspect confessed too,guidance on this question is of great
importance to defendants,because jt effects their ability to

-~ recelve a thorougho investigation and a fair trial that may
result in many ipnocent defendants being convicted based sole
on their false and unreliable confessions. '
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requires police investigations which extends beyond the words

of the accused." Id. Confessions,it was thought,may be unrel-
jable because of coercion or inducement and,although involuntary
confessions are excluded from the jury,a seperate corroboration
rule is still necessary. That's because voluntary statements

may be unreliable if "extracted from one who is under the pr-
essure of police investigation-whose words may reflect the strain
and confession attendin% his predicament rather than a clear
reflection of his past.™ The Court noted empirical evidence

of "false confessions voluntarily made." Smith,348 U.S. at 153,
75 S.Ct. 194;0pper,348 U.S. at 88,75 S.Ct. 158.As the governing
Supreme Court opinions,no defendant can be convicted on the
basis of an uncorroborated out-of-court statement,whether the
statement is used by the prosecution to prove a formal element
of the crime charged or a fact subsidiary to proving an element
of the crime. See Smith,348 U.S. at 155,75 S.Ct. 194.

It is axiomatic that a defendant in a criminal case is de-

prived of due process of law if his conviction is found,in whole

or in part,upon an involuntary confession,with regard for the
truth or falsity of the confession,ROGERS V. RICHMOND, 365 U.S.
534,81S.Ct. 735,5 L.Ed. 2d 760.

The State argues that the Petitioners confession is corr~
oborated by the confessions of lIleremy Wand,that's because Pe-
titioner's and lleremy Wand's confessions "interlock" on some
points,the Petitioner's confession should be deemed trustworthy
in its entirety. Obviously,when co-defendants confessions are
identical in all material respects,the likelihood that they
are accurate is significantly increased. But a confession is
not necessarily rendered reliable simply because some of the
facts it contains "interlock"with the facts in the defendants
statements. See PARKER V. RANDOLPH,442 U.S. 62,79,99 S.Ct. 2132,
2142,60 L.Ed. 2d 713 (1979) (BLACKMAN,ll.,concurring in part
and concurring in judgment). The true danger inherent in this
type of hearsayis,in fact,its selective reliability. As the
Supreme COURT consistently recognized,a co-defendants confession
is presumptively unreliable as to the passage deaiddhlk hhethie
efendant's conduectior culpability between those passages may
well be the product of the co-defendant's desire to shift or
spread blame,curry favor,avenge himself,or divert attention
to another. If those portions of the co-defendants purportedly
"interlocking" statement which bear to any significant degree .
on the defendant's participation in the crime are not thorougly
substantiated by the defendants own confession. The admission
of the statement poses a threat to the accuracy of the verdict.
In other words,when the descrepancies between the statements
are not in significant,the defendant and co-defendant may not
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be admitted.

In this case,the Petitioner's and Yeremy Wand's confession's
are consistent only where they have been contaminated. However,
Petitioner's and THeremy Wand's confession's is inconsistent
with each other and other evidence in major aspects.

A. To explain the time gap between the time leremy suspp-
osedly first arrived at the house at around midnight,and the
time of the fire around 3 a.m.,Petitioner said that he and Jeremy
sat at the dining room table and talked about how they set fire.
They talked until 3 a.m.

B. Xeremy said that when he arrives,he sat in the recliner
"in the living room and the Petitioner sat on the futon while
Petitioner tried convincing him to start fire until around 2 a.m.

C. Petitioner said that Beremy started the first fire be-
tween the futon and the T.V.,the second fire at the computer,
Petitioner started a third fire on the futon and lleremy started
a fire on the couch. Petitioner said they moved the fire around
with a stick taken from the fire pit outside. They passed the
stick back and forth. Petitioner moved the fire from the T.V.

to the futon with a stick.

D. eremy said the only fire he started were at the T.V.
and the computer. He gaid the Petitioner might have started

a fire near the chair and the table in the living room. He did
not mention using any stick. He did not mention starting any
fires on the couch or futon.

F,. Neither men mentioned starting a fire in the northwest
bedroom where fire inspector Boswell believed a second fire
was started.

F. On September 9,2012,Petitioner confessed to try to put
(.Ww.) back in the house through the window in the northwest
bedroom. During the first interviews Petitioner denied ever
havingtﬁ.w. special agents insisted he was lying because they
_said a neighbor saw him takinggﬂ.w. out of the wiodow in the
northwest bedroom. Petitioner pointed out thatC}.W. had not
been in that room. However,after agents kept insisting he did
not have (¥.w.) and suggested that he might be lying because
he was really trying to put ¢¥.w.) back in to the house,Petitione
finally said that his wife,Sharon,handed ¢(¥.W.) to him and he
handed her to a neighbor. During his last interview he said
he tried to put (Il.W.) into the window. However,On October 25,201
Sharon Wand said that she carried @.w.) out of the house and
handed her to the neifhbor,she denied that she ever gave W.w.)
to Petitioner.
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Petitioner's and Jeremy's statements did not confirm each
other. The subjects upon these two confessions do not "interlock”
can not in any way be characterized as jrrelevant. The descr-
epancies between the two to the very issues in dispute. The

fact that there exist insufficient ''indicta of re@%ability,"
following from either the circumstances surrounding the conf-
ession or the winterlocking' character of the confessions,to
overcome the weighty presumption against the admission of such
unreliable evidence that a co-defendants inculpating the accused
i&&prently unreliable and,the convictions supported by such
evidence the-constitutional rights of the Petitioner.

A sxstem of criminal law enforcement which comes to depend

on the confession" well,in the long run,be less reliable and

more subject tO abuse than a system relying on independent i-
nvestigation. MICHIGAN V. TUCKER,supra,417 U.S. at 448 m. 23,

94 S.Ct. at 2366 n. 23 (quoting ESCOBED V. ILLINOIS,378 U.S.

478 ,488-89,84 s.Ct. 1758,1763-64,12L.Ed. 1977 (1964)). By br-
acing against "the possibility of in-custody interrogation,”
Miranda,servers to guard against "the use of unreliable stat-
ements —tIOHNSON V. NFW JFRSEY,384 U.S. 719,730,86 S.Ct. 1772,1779,
16 L.Fd. 2d 882 (1966) .see also Schneckloth,412 U.s. at 240,93

5.Ct. at 2054.

The Petitioner's due process rights were violated due to
police misconduct when taking a false confession and the pro-
secutor knowingly introduced false evidence in violation of
the Fifth and Fourteenth Amendment to the U.S. Constitution.
The evidence was jnsufficient to convict the Petitioner because
the state failed to show the existence of the Corpus Deliciti
of the charged crimes outside the confession and failed to e-
stablish the trustworthiness of the confession in violationm

of the Fourteenth Amendment.

The Supreme Court,as long ago as MOONEY V. HOLOHAN,294 U.S.
103,112,55 S.Ct. 340,79 L.Ed. 793 (1935,stated thay deliberate
deception of a court by the presentation of false evidence is
incompatible with '"redimentary demands of justice." This was
reaffirmed in PYLE V. KANSAS,317 U.S. 713,63 S.Ct. 177,87 L.Ed.
214 (1942).

The descrepancies,along with the fact that the details of
Petitioner's confession charged several times and Petitioner
returned to his claims of innocence,but the agents refused to
accept his claims of ipnocence,leaves questions about such a
confession could be made,much less be considered reliable.

31




4

There are three important decisionupoints in the interrogatio=-
n process to analyse to understand the cause of a false conf-
ession. The first decision point in the police decision to c-
lassify someone as a suspect. This is important because police
only interrogate individuals who they first classify as a suspectr
police interview witnesses and victims. There is a big difference
between interrogation and interviewing: unlike interviewing,
interrogation is accusatory,involves the application of spec-
ialized psychological interrogation techniques,and the ultimate
purpose of an interrogation is to get an incriminating statement
from someone whom police believe to be guilty of the crime.
False confessions only occur when police misclassify an innocent
suspect as guilty and then subject him to a custodial interr-
ogation. This is oné reason why interrogation training manuals
implore detectives to adequately investigate their case before
subjecting any potential suspect to an accusatorial interroga-
tion.

The second important decision point in the process occurs
when the police interrogate the suspect. As mentioned above,
the goal of police interrogation is to eliet a voluntary inc-
riminating statement from the suspect by moving him from denial
to admission. To accomplish this,police use psychologically
persuasive,manipulative and deceptive interrogation techniques.
As described in detail in the previous section,police interr-
ogators use these techniques to accuse the suspect of committing
a crime,persuade him that he is caught and that the the case
evidence overwhelmingly establishes his guilt,and the induce
him to confess by suggesting it is the best course of action
for him. properly trained police interrogators do not use phy-
sical or psychologically coercive technlques because they may
result in involuntary and/dr unreliable incriminating statements,
admissions and/or confess1ons.

No investigation was done into the possibility of Petitioner
being involved other ‘than police taking as true the Petitioners
and lleremy Wand's confessions. Such lack of police investigation
before the interrogationsiled to the corrupted investigation.
Which nothing either defendants said was varified.

If the suspect is innocent,the detectives can use the sus-
pect's post-admissions narratlves to establish his lack of k-
nowledge and thus demonstrates his likely or certain innocence.
Whereas a guilty suspect can corroborate his admission because
because of hjis actual knowledge of the crime,the innocent s-
uspect tan not. The more information the interrogator seeks,
the more frequently and clearly an innocent suspect will demonstr.
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ate his ignorance of the crime. His answers will turn out either

to be. wrong,to defy evaluation,or take of no value for discr-

iminating between.guilt.and.innocence.Assuming that neither

the investigator nor the media have contaminated the suspect

by transferring information about the crime facts,Or that the
extent of contamination is unkown,the 1iklihood that his answers
will be correct should be no better than chgfice. Absent cont-
amination,that only time an innocent person will contribute
correct information 1is when he makes an unlucky guess. The 1-
jklihood for an unlucky guess diminishes as the number of po-
ssible answers to an investigators questions grows large. 1f,
however ,his answers about missing evidence are provel wrong,

he can not supply varifable information that should be known

to the perpertrator,his inaccuratelydescribes varifable crimes
facts,the post—admission narrative provides evidence of innocence,

Law enforcement uncovered absolutely no evidence from the
nconfession' On September 8,2012 Feremy Wand was being interr=
ogated for several hours approximately 3.30 a.m.,the tape re-
corder was abruptly turned off by by Agentfﬁames pPertzborn,with
no explanation of why or what will happen next. The tape recorder
was off for approximately 1% hours before it resurfaced in the
middle of Heremy Wand confessing to agsisting in starting the
fire. We can jmagine what happened in that 1% hours of darkness.
In sum,a handful of interrogators putTNeremy Wand through the
emotional wringer,intimidating him,pressured him,refused to
accept his account (from he strays not all he seems to accept
the possibility that he may have did something but doesn't r-
emember).fﬁeremy Wand has not slept for nearly 24 hours. App-
arently has eaten little or nothing. He says he's tired. One

or two of his interrogators saysfﬁeremy is tired. The interr-
ogators appear to be frustrated,and they interrogate really
intensly. One of the most psychologically coercive interrogaions
i have heard. (quoting Dr. White's report). SA rtzborn and
Boswell in particular show signs of extreme tunnel vision,co-
nvinced that Feremy is guilty and willing to wring it out of
him.

The prosecution as a representative of the people,must z-
eoloisly prosecute cases while also upholding justice. BFRGER
v. UNITED STATES,295 U.S. 78,55 S.Ct. 629,79 L.FEd. 1314 (1935)/
Tn that endeavor ,must not present evidence it knows to be false
but must ensure that the record is corrected when 2 prosecutor
learns the evidence 1is false. See NAPUE V. 1LLINOIS, 360 U.S.
264,79 S.Ct. 1173,3 L.Ed. 1217 (1954). The reason 1s to ensure
a fair verdict from the factfinder,whether judge or jury;on
worthy of reliability and finality. 'Alie is a lie no matter
what its subject,and,if it is any way relevant to the case,the
district attormey has the responsibility and duty to correct
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what he knows toO be false and elict the truth... that the dis-
trict attorney's silence 1as not the result of guile or a desire
to prejudice little,for itll impact with the same,preWenting,

as it did,a trial that could in a real sense be termed fair." -
Id. at 2769-70,79 S.Ct. 1173. The district attorney's obligation
is to ensure the evidence presented has indica of reliability.
The source of that evidence is jrrelevant if the evidence 1is
wrong,even if that evidence ijs a confession. See FONTENOT V.
ALLBAUGH,402 F. sypp. 3d 110 (F.D. OK. 2019).

Here,the state failed to sufficiently independent evidence
of the corpus delicti of the charged crime intentional homicide
and arson in order to admit Petitioner's confession in to ev-
idence. '

vI. MOTION TO STAY
PROCEEDINGS

On January 21,2021 ,Attorney Patricia Fitzgerald sent a 1-
etter to Petitioner,the letter states: ''Few days ago,l got a
call from Shannon, the sister of Sharon's current boyfriend.
She said that Sharon and her boyfiend are 1iving in Mauston.
In November,there was a fire in there trailor while they were
asleep. Fverything was destroyed. Shannon is suspicious that
Sharon set the fire." "Shannon also said just recently there
was another fire at the apartment they are living in."

. This new information would provide newly discovered
evidence, and establish the Petitioner's actual innocence,and
provide reasonable doubt if this new evidence is put in front

of a jury with all the other evidence. On February 11,2021, the
Petitioner sought to stay the proceedings to return to the state
court with this new evidence after the district court rendered
its decision and before the Seventh Circuit decision to deny

a certificate of appealability. On March 15,2021, the Seventh
Circuit denied to issue a certificate of appealabilityand denied
the motion to stay the proceedings.

The newly discovered evidence undermines the prosecutor's
case and provides solid proof of Petitioner's actual innocence.
“"Actual innocence" is established if petitioner presents "new
facts that that raise sufficient doubt about the the petitioner's
guilt to undermine confindence in the result of trial..." SCHLUP
v. DFL0,513 U,S, 298,317,115 S.Ct. 851,130 L.Fd. 24 808 (19955
(emphasis added). To establish the requisite probility,the P-
etitioner must show that it is more likely than not no reasonable
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juror would have convicted in l1ight of the mnew evidence. Id.
at 327 ,115 S.Ct. 851;see also HOUSFE, V. BELL,547 U.S. 518,538,
126 S.Ct. 2064 ,165 L.Fd. 2d 1 (2006) (a federal court presented
with Schlup claim voust make "a probabilistic determination
about what reasonable,properly jnstructed jurors would do.")
Once a federal court makes such a finding,a gateway claim of
innocence exist removing any procedural obstacles allowing the
substantive review of Petitioner's claim. See House, 547 U.S.
at 536-537,126 S.Ct. 2064 ;CASE V. HATCH,731 F. 3d 1015,1036
(10th Cir. 2013). The newly Jdiscovered evidence establishes
Petitioner's actual inmocdnce and merits the removal of any
procedural hurdals. »

Nukerous jurisdictions have found that to prevent a
manifest injustice of continuing to incarcerate one who is a-
ctually innocent ,2 number of procedural defects will be waived.
See KEENEY V. TAMAYO-REYES, 504 U.s. 1,11-12,112 s.Ct. 1715,118
1.Fd. 2d 318 (1992) (actual innocence trumph failure to develop
facts in state court);LOPEZ V. TRANI,628 F. 3d 1228,1230-31
(10th Cir. 2010) (actual innocence is an exception to procedural
barriers in a petitioner's case including statute of limitations)
see also LEE V. LAMBERT,653 F. 3d 929,932 (9th Cir. 2011) (a-
llowing actual Tanocence cases to receive substantive review
despite being time—barred)fﬂONES V. STATE,591 SO. 2d 911,915-16
(Fla. 1991) (permitting actual innocence based on new evidence
in a writ of error coram nobis). In Te Clark,5 Cal. 4th 750,

71 Cal. rptr. 2d 509,855 P. 2d 729,760 (1993) (claims of factual
innocence based on newly discovered evidence permitted at any
time regardless of delay or or failure to raise claim previously)
SUMMFRVILLE V. WARDEN, 229 Conn. 397,442,641 A. 2d 1356 (Conn.
1994) (allowing state habeas corpus petition on newly discovered
evidence of innocence even with other procedural problems);PEOPLE
V. WASHINGTON,171 111. 2d 475,489,216 I11. Dec. 773,665 N.FE.

7d 1330 (Ill. 1996) (procedures due process allows newly dis-
covered evidence of innocence at any time)j;exparte eltzondo,

947 S.W. 2d 202,205 (Tex. Crim. App- 1996) (permitting a claim

of actual innocence action in the interest of justice). While
Petitioner 1is pursuing his habeas corpus petition the Court

of Appeals abused its descretion by denying to stay the proc-
eedings to allow the Petitiomer to pursue the newly discovered
evidence,To constitute newly discovered evidence the movant

must show that the evidence: (1) will probably produce a differe
result or verdict,(2) has been discovered since trial and could
have been discovered before trial by the exercise of due dil-
igence,(3) is material to the issue,and (&) is mot merely cu-

.

mulative or impeaching.

Sharon Wand is connected to four residential fires,if this
new evidence 1is presented to the jury no jury would convict
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the petitioner beyond a reasonable doubt.

AFDPA does not deprive district courts of authority to stays
that are proper exercise of that descretion,but it does circ-
mscribe that descretion. Any solution to this problem therefore
must be compatible with AEDPA's purpose. Staying a federal habeas
petition frustrates AEDPA's objective of encouraging finality

of state court judgments by allowing a petitioner to delay the
resolution of the federal proceedings,and it undermines AWDPA's
goal of streamlining federal habeas proceedings by decreasing

a petitioner's incentive to exhaust all his claims in state
court before filing his federal petition. Thus,stay and abeyance
should be available only in limited circumstances. Because g-
ranting a stay effectively excuses & petitioner's failure to
present his first to the state courts,stay and abeyance is only
appropriate when the district court determines there was good
cause for the petitioner's failure to exhaust his claims. Even
if good cause existed,the district court would abuse its des-
cretion if it granted a stay when the unexhausted claims are
plainly meritless. Where stay and abeyance is appropriate the
district court's descretion is still limited by AEDPA's time-
lines concerns. 1f a district court does not place reasonable
time limits on a petitioner's trip to state court and back,P-
etitioner,especially capitol petitioners,could frustrate AEDPA"S
finality goal by dragging out indefinitely thelr federal habeas
review. And if a petitioner engages in abusive litiggtion tactics
or intentionally delay,the district court should not grant a
stay at all. Om the other hand,it would likely be abusive of
descretion for a district court to deny a stay and dismiss the

a mixed petition if the petitioner had good cause for his failure
to exhaust,his unexhausted claims are potentially meritious,

and there is no indication that he engaged in intentionally
dilatory litigation tactics. Such a petitioner's interest in
obtaining federal review of his claims outweighs the competing

interest finality and speedy resolution of federal petitions.

In attempt to resolve the problem,some circuits have adopted
a version of the 'stay and abeyance' under the procedure,rather
than dismiss the mixed petition pursuant to Lundy,a district
court might stay the petition and hold it an abeyance while the
petitioner returns to state court to exhaust his previously
unexhausted claims. Once the petitioner exhaust his state re-
medies. The district court will lift the stay and allow the
petitioner to proceed in federal court.

The prosecutor's knowingly use of false confessions involves
not "just" prosecutorial misconduct but '‘more importantly,(the)
corruption of the truth sekking function of the trial process."
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DOUGLAS V. WORKMAN,560 F. 3d at 1191 (citing UNITED STATES V
_AGURS.427 U.S. qg,104,96 S.Ct. 2392,49 L.Ed. 2d 342 (1976).
Further,it was the prosecutors conduct in this case in taking
affirmative action.

VII EVIDENTIARY HFARING

To be entitled to evidentiary hearing,Petitioner must also
demonstrate that the state courts,for reasons beyond his control,:
never considered his claims in a full and fair hearing..DAVIS
V. LAMBFRT,388 F. 3d 1052 (7th Cir. 2004). If a state routinely

imposes a procedural bar on those claims which are being exh-
austed, the exhausted requirement may be bypassed. See DUCKWORTH
V. SERRANQ,454 U.S. 1,3,102 S.Ct. 18,70 L.Ed. 2d 1 (1981) ("An
exception is made only if there is no opportunity to obtain
redress in state court,or if the corrective process is so clearly
deficient as to render futile an effort to obtain relief'");C-
OLEMAN V. THOMPSON,501 U.S. 722,735 n. 1,111 S.Ct. 2546,115

T.Ed. 2d 640 (1991);HARRIS V. REED.489 U.S. 255,269,109 S.Ct.
1038,103 L.Ed. 308 (1989). The issues not being fully perserved
may have been because,despite the petitioner requesting an e-
videntiary hearing at every step in state court the petitioner
was denied. The Supreme Court has held a federal habeas court
must conduct an evidentiary hearing if: (1) the merits of the
factual dispute were not resolved in the state hearing;(2) the
state factual determination is not fairly supported by the record
as a whole;(3)the fact-finder procedure employed by the state
court was not adequate to afford a full and fair hearing;(4)there
is a substantial allegation of newly discovered evidence;(5)the
material facts were not adequately developed at the state court
hearing;or (6)for any reason it appears that the state trier

fact did not afford the habeas applicant a full and fair fact

hearing.

An adequate and independent finding of procedural default
will bar federal habeas review of the federal claim,unless the
habeas petitioner can show cause for the default and prejudice
attirbutable thereto,or demonstrate that failure to consider
the federal claim will result in a fundamental misscarriage
of justice. The Supreme Court has held that "a failure to develop
the factual basis of a claim is not established unless there
is a lack of diligence,or some greater fault,attributable to
the prisoner or the prisoners counsel." WILLIAMS V. TAYLOR, 527
U.S. at 432,120 S.Ct. 1479. "Diligence for purposes of the o-
pening clause depends upom whether the prisoner made a reasonable
attempt,in light of the information available at the time,to
investiggte and pursue claims in state court;it does not depend..
upon whether those efforts could have been successful." Id.
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at 435,120 S.Ct. 14793;BOYKO V. PARKE?259 F. 3d 781,791 (7th
cir. 2001) (''the court empasise =t the focus ought to be

on whether the petitioner was diligent in his efforts to develop
the facts,not on whether the facts were discoverable."). The
Court further explained that "(d)iligence will require in the
usual case that the prisoner,at a mninimun,seek an evidentiary
hearing in state court in the manner prescribed by state law'"
Williams,529 U.S. at 437,120 S.Ct. 1479. In the Petitioner's
post—conviction motion he had requested an evidentiary hearing
to consider evidence that the petitioner presented with his
post—conviotion motion. On April 15,2015,a scheduling conference
was held the Court asked Appellate Counsel what the defendant

is asking for. "{ have reviewed the motion and the supporting
reports here from Mr. Beiver. From Mr. Thompson-o0t Dr. Thompson
and Dr. White on one those jssues,and are you asking for an
evidentiary hearing that the Court would listen to those ind-
jviduals directly as to their findings,OT are you asking me

to consider their reports? What are you requesting at this
point?" Ms. Fitzgerald: "I would request & hearing so that the
court could hear the experts expand on their reports and 1 assume
that the state would would also want to cross-examine them."

On May 26,2015,the court denied petitioner's post—convictlon
motion without an evidentiary hearing. The Petitioner appealed
and again requested an evidentiary hearing and the Wisconsin
Court of Appeals affirmed the trial courts decision without

an evidentiary hearing. The Petitioner filed a petition for review
with the Wisconsin Supremeé Court,which denied the petition for
review. The Petitioner is mnot responsible for failing "to devélop
the the factual basis of his claims in state court'" under §2254
(e)(2). According to Williams,'the relevant inquiry is... not
simply whether the petitioner theoretically could have discovered
the evidence while he was still in the state forum,but whether
he made appropriate cfforts to locate and present the evidence
to the state)courts." Hampton,347 F. 3d at 240 (citing Williams,
529 U.S. AT ,120 S.Ct. 1479). It is not reasonable to cha-
racterize Pe Tiioner's efforts as less diligent. Petitioner
repeatedly implored his trial attorney's the state trial court,
the state post—conviction court to assist him in obtaining an
evidentiary hearing,Petitioner's appellate counsel attempted

to seek an evidentiary hearing in the Wisconsin Court of Appeals
and was denied every step. As the Supreme Court previously ob-
gserved, the requirements under §2254(e)(2) that a petitioner
develop the factual basis of a claim should not bar him from
obtaining an evidentiary hearing on habeas corpus review,when
the basis of his claim his counsel's failure toO develop the
record below. See Matheney,253 F. 3d at 1039 ("Tustice dictates
that a hearing on whether counsel was constitutionally deficient
in failing to establish Petitloner's competency to stand trial
cannot be barred because by counsel's failure to secure a hea-
ring and develop a record-the very product of the alleged in-
effectiveness."). Indeed,it would defy logic to deny Petitiomer

an evidentiary hearing on whether the Petitioner's September
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9.2012 statement should'have been suppressed due TO Pefifioner's
cﬁaracteristics violated his constitntiona1 richts that he did
not fullv present his claims in state courts.

The .Petitioner has satisfied the first reauirement for an
evidentiarv hearing under the pre-AEDPA standard.in that he
has alleged facts which if Droved’would entitle him to relief.
As to the second requirement.that "grate Courts-for reasomns
bevond the control of the petitioner-néever considered the claims
in a full and fair hearing." Mathenev.225 F. 3d at 1039. Pet-
itioner has met this reauirement.as he never received a "full
and fair hearing on his claims.the petitioner did evervthing
he was able too to develop the factual basis of his claims in
the court proceedings. As Petitiomner adequately developed the
material facts of his claims,he need not show cause and preijudice
as a prerequisite—%ﬁx obtaining an evidentiary hearing. See
1d. (requiring no showing of ''cause and preiudice" as under
re-AEDPA standards for federal evidentiary hearings and finding
§2254(e)(2) inapplicable because petitioner did not "fail to
develop' his claim):cf._§EBEL$§EB~E;_§QHQMIQ7219 F. 3d 639,648
(7th Cir. 2000) ("under pre-AEDPA law,if a petitioner has failed
to adequately develop material facts in previous state court
proceedlngs,the Courts apply the "cause and prejudice" standard
to determine whether an evidentiary 1s warranted.'). Rather,
he must simply show that the Wisconsin Courts "hever considered
the claims in a full and fair hearing.

The record of the Wisconsin Courts decisions show that they
did not conduct a "fyull and fair hearing' of Petitiomers claims
to withdraw his guilty pleas based on new evidence. On post-
conviction review,dispensed with his claims by saying it 1is

not new evidence, just evidence of importance. The Court ackn-
owledged of defendants was requesting an evidentiary hearing/
The Wisconsin Court of Appeals affirmed the decision on proc-
edural grounds. The cursory review did not constitute a 'full
and fair hearing." By ignoring petitioner's request for an e-
videntiary hearing and by rejecting his claims,the circuit court
foreclosed development of the record on his claims. The Circuit
Court also failed to provide_"full and fair' review of Petitiomner
claims by imposing too high a bar for withdrawing his guilty
plea based on new evidence. The Wisconsin Appellate Court did
not correct this error in its post conviction review decision.
The Appellate Court affirming omn petitioner's claims on proc-

edural grounds likewise denied Petitioner's a "full and fair
hearing' on his claims.

Here,it 1is through no fault of Petitiomer that the factual

basis of his claims has not been developed. Petitiomer diligently
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sought an evidentiary hearing at ever i i
proceedings,but those reques% were dezigg?p§%?52%g)fg?tghﬁgurt
do not bar an evidentiary hearing for petitioner. ALLEN V. BUSS,
%58 F. 3d657,664-65 (7th Cir. 2009) (§2254(e)(2) Joes not block
evidentiary hearing where state court did not fully consider
evidence petitioner had put forth);Davis,388 F. 3d at 1060(§2254
(e)(2) no bar where petitioner was "diligent in pursuing his
opportunitles to develop the necessary facts in state court.").
See WARD V. UENKIN§,613 F. 3d 692 (7th Cir. 2010) .

CONCLUSTION

For the foregoing reasons,certiori should be GRANTED in
this case. In the alternative the Petitioner request an evide-
ntiary hearing to see if there is a good faith showing to stay
the proceedings to return to the state court with his newly
discovered evidence.

Dated this;lLéé_day ofHCl&iibﬁi%J;QZJ

Bespectfully Submitted,

-

AT

BomnMend Tl # 5410

Pro Se

W.S.P.F.-P.O. Box 1000
Boscobel ,WI. 53805
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IN THE
SUPREME. COURT OF THE UNITED STATES

ARMIN WAND ITI-PETITIONER

VS.

GARY BOUGHTON—RESPONDENT(S)

PROOF OF SERVICE

I,Armin Wand,III,do declare that on this date,gg¥u&xﬂhhpggﬂ4

as required by Supreme Court Rule 29 I have served the enclosed
MOTION FOR LEAVE TO PROCEED IN FORMA PAUPERISand PETITION FOR
A WRIT OF CERTIORARI on each party to the above proceeding or
that party's counsel,and on every other person required to be
served,by depositing an envelope containing the above documents
in the United States mail properly addressed to each of them
and with first-class postage prepaid,or by delivery to a third-
party commercial carrier for delivery within 3 calander days.

The names and addresses of those served are as follows:
Solicitor General of the United States

Department of Tustice

950 Pennsylvania Ave. N.W. Room 5616

Washington,DC 20530-0001

I declare under penalty of perjury that the foregoing is true
and correct.

Fxecuted on O M)

uenkey

“Signature
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B

No..._.

IN THE

SUPREME COURT OF THE UNITED STATES

ARMIN WAND III—PETITIONER

VS.

GARY BOUGHTON-RESPONDENT(S)

e confined in an jpstitution. Today, AL Nd 28 L
e MOTION FOR LEAVE TO PROCEED IN FORMA PAUPERIS
e in the ins-

ERTIORARL in this cas
m. First-Class postage is being

itution on my

enalty of perjury that the foregoing 1is
C. §1746. .

U.S.

I declare under P
t to 28 U.

true and correct. Pursuan

signed Qunl \wornh Tl
pated Q262




NO. .

'IN THE

SUPREME COTIRT OF THE IINTTED STATES

ARMIN WAND TTT-PRTTTTONFER

vsS.

GARY BOUGHTON-RESPONDENT,

DECLARATION OF ARMIN WAND III

Armin Wand III,a prisoner now being confined at the Wisc-
onsin Secure Program Facility at the time of this Declaration
was drafted and signed,hereby declares the following pursuant
to 28 U.S.C.§1746:

1. My name is Armin Wand IITI,i am the plaintiff in the above
captioned case.

2. I submit this declaration regarding the timeline of my
petition for a writ of certiorari.

3. April 16,2021,the Seventh Circuit denled my request for
a rehearing and rehearlng en banc.

4. September 7,2021, i filed my petition for a writ of c-
ertiorari.

5. September 20,2021,the Clerk returned my petition to make
corrections and re-submit within 60 days.




6. October 27,2021,i re-submitted my petition. (a copy of
the receipt that i sent my petition by priority mail and aut-
horized the institution to take payment from my trust account).

7. November 16,2021,the Clerk returned my motion for leave
to proceed in forma pauperis.

8. November 26,2021,i sent a courtesy letter to the Clerk
informing the Clerk i filed my petition for a writ of certiorari
and affidavit and declaration in support of indigency sepera-
tely because i thought i had sent it all together when i realized
i did not sent the motion for leave to proceed in forma pauperis
i immediately sent it out. :

9. December 17,2021,the Clerk returned my November 26,2021
letter and motion for leave to proceed in forma pauperis and
informing me that the clerk has no record of receipt of my p-
etition for a writ of certiorari.

10. Courts hold pro se pleadings to less stringent standards
than formal pleadings drafted by an attorney and,moreover,li-
berally construe pro se pleadings when determining whether they
?tate)a cause of action. See HAINES v. KERNER,404 U.S. 519,520

1972). -

Pursuant to 28 U.S.C.§1746,i declare under penalty of perjury
that this declaration is true and correct.

(L 7"‘%%1%[—7—
Armin IIT #380173

Executed on IQJSG"JJ
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