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IN THE

SUPREME aURT CF THE UNTIED SIfflES 

EEUnCN CF WRIT CF dKHCEARI

writ of certiorarithat aPetitioner respectfully prays
review the judgment below.issue to

CHMCNS KI£W

from FEDERAL COURTSFor cases

The opinion of the ^^ppears^rareendL^

SCS t f S s nsit. i. unpuhiishea.a 

copy appears at appendix B to this petiti

from STATE COURTS

Circuit court a copy appears at appendix

For cases

The opimions of 
a copy appears at 
Lafayette County 
to this petition.

liUEUSDICEECN

fron federal court:For cases

:s “U‘S
“of^h^'ofleraprears f appendix/ 

of this court is invoked

The judgment 
Seventh Circuit was 
petition for rehearing 
Anril 16,2021,and a copy 
to this petition. The jurisdiction 
under 28 U.S.C. §1254 (1).

from STATE COURTS:For cases
enteredWisconsin Court of Appeals was

The judgment of the

xiit



on September 8,2016,and a copy of that decision appears at a- 
ppendix C. The jurisdiction of this court is invoked under 28 
U.S.C.§1257(a).

consitutional and statutory 
PROVISIONS INVOLVED

This case involves Amendments IV,V,AND XIV to the United 
States Consitution,which provides:

Exclusionary rule reaches not only primary evidence obtained 
as a direct result from illegal search and seizure but also 
evidence later discovered not found to be derivative of illi- 
gality or "fruit of the poisonous tree." and the rule extends 
aswell to the indirect as to the direct products of unconsit- 
utional conduct.

Fifth Amendment rights against self-incrimination prohibits 
courts from admitting into evidence a defendants involuntary 
confession. Where the first involuntary confession induces a 
second confession,the second confession is also inadmissible.

The Due Process Clause of the Fourteenth Amendment to the 
United States Consitution and Article 1 Section 8,Wisconsin 
Consitution prohibits the admission at trial of involuntary 
statements. The due process test of voluntariness "takes into 
consideration the totality of all the surrounding circumstances- 
both the characteristics of the accused and and the details 
of the interrogation." These two factors are balanced each other 
to determine whether the defendant's statements were voluntary.
A manifest injustice for purposes of a plea withdrawal can be 
found on the merits or in the process which led to conviction 
One such flaw in the process is a confession given in violation 
of the defendant's constitutional rights.

STATEMENT OF THE CASE

About 3:10 a.m. on September 7,2012 a fire broke out at 
Petitioner's home. It was mainly in the living room where Pe­
titioner,his wife Sharon,and their three year old son,JJoseph, 
and in the bedroom,just off of the living room where son's Allen, 
age 7,and “§eifery,age 5,slept. Two year oldTT.W. was asleep 
in a second bedroom. All three of the Petitioner's son's died 
in the fire. Sharon who was pregnant,was severly injured.her

daughter Jj.W.fetus did not survive. Petitioner and his . were

1



uninjured, (dkt. no. 20:2:10).

Petitioner is cognatively disabled and legally blind when 
interviewed by police six times in three days period,following 
the fire. The first interview was conducted by a local police 
officer. The remaining five interviews were conducted by seven 
different special agents from the department of justice. In 
the first three interviews on September 7,2012 petitioner said 
he was awakened by his wife Sharon's screams.

There was a fire at the foot of the futon bed petitioner 
went to the kitchen four times to fill a cup with water that 
he tossed on the fire. He told his wife to get their daughter 

UT.W. and then he went outside,where he broke the window to the 
boy's room. Sharon grabbed IS.W. and went to the neighbors. Later 
on September 8,2012 the agents rejected Petitioner's claims 
of innocence. They offered him inducements to tell them about 
his involvement in the fire. Finally,Petitioner said he was 
complicit in with his brother Jeremy in starting the fire. P- 
etitioner said he did not want to talk anymore. The agents a- 
rrested Petitioner and read him his Miranda rights. Agents,then, 
told him that his brother "Jeremy claimed petitioner kissed a 
woman other than his wife. Agent Montgomery also said,"I think 
it's kind of strange that you come in the night of the fire 
buddy-buddy with the guy that you know just murdered your family^' 
On September 9,2012 special agents interrogated petitioner for 
6.6 hours. Petitioner wanted to set them straight about them 
making comments after petitioner invoked his right to silence. 
Agent Fernandez admitted that petitioner had not called the 
agents in to talk about the fire,only about the comments. Then 
the agents asked him if they could ask him some questions Pe­
titioner agreed. Again,Petitioner started out claiming that 
his brother Heremy was not at his home at the time of the fire. 
The agents did not accept that story. After 18 hours questioning 
nearly 7 hours of which happened while he was in custody,yhile 
incommunicado,petitioner,confessed colluding with his brother, 
Heremy,to start the fire and kill his family. On the same day 
after 8 hours of interrogation over 5 while iu custody, llerem/ 
Wand who had little §leep dfld little to eat gave a statement 
confessing to assisiting in starting the fire. (dkt. no. 20: 
2:14).

P

Special Agent William Boswell filed a fire scene report 
concluding "that the fire was the result of an intentional human 
act" based on Petitioner's confession and boswell analysis of 
the fire scene. Boswell concluded that the fire had two seperate 
area of origin-the living room and in the northwest bedroom.

2



hearing^etitioner^testif ied^to ha^ng""^  ̂o« o“Pfiv^urs

on September ^^“dU^not^lS) .8‘T“ hi‘ flnal statei”»'‘

Dr. Kent M. Berney,a licensed psychologist,testified that 
he evaluated petitioner and administered a variety of psycho-
hPn^n1 !:e^t*Dr' Berney found the petitioner's verbal compre^ 
hension index score was 72,placing him in the third percentil 
He was m the impaired range with a perceptional reasoning of

of lSnCoff-g i”'?ex.scoFe 56. He had a working mfmory 
Tn of 100,placing him m the 50th percentile. His full scale
cenUle? f§k??XSI. 2S:2-lSe impaired ran*e °f the per-
score

interrogation^n fig/S T

no?120°2-16)ardinS proceedin§ with the interrogation, (dkt.

The Circuit Court ruled that petitioner's statements pivpn 
?n S^p^?mber 8>2012 would be supressed because the agents in- 
:Cefth;"S give a statement with promises of leienfy (dkt? 
o. 20.2.16),but that the statement given on September 9,2012 

when he was in the custody of the Lafayette County jail was ’ 
voluntary and would not be supressed. (dkt. no. 20:2:16).

charg::.%?.l3X?r2S:2:?6)U1°ner ^ ^ t0 the ab"a

o Petitioner filed a post-conviction motion asking the Circuit 
Court to allow him to withdraw his plea. (dkt. no. 20:2:16).

With his motion,petitioner filed White,Dr.
2:16).

n reports from Dr.
David Thompson,and Robert Paul Bieber. (dkt. Lawrence 

no. 2O'

. .9.PaUL Bleber,a fire and explosion investigator (CFFI) 
certified by the National Association of Fire and Explosion 
Investigators,reviewed the discovery file relative to the fire
onclusion:100 (dkt’ n°' 2°:2:16) and Came to tha following c-

3



iiii?|sii?3s=s.BKissass*.
conditions,fire 
area of origin

two.

of the[d^ningCroom-a

patterns ofethir^pe a?rl1Solded fUrther ?upport that burn
roomT. tbe hot

weeksiD?io?Vfnt^at°r.BOS^ell'S delusions were made several

rooma *-u 15e only one area of origin in the (LIVINCwas OPTO d^°r bet“een the livinS ?oom and the Sroom
burn p“ier on LeS f8at°C Bosw?U was una“are that the small
have been predated t^the f?St °f the pbastic bed frame may 
creatPH !„Sn! to the fire m question and was possibly

p?ayin| Slt^n^er? 3 ‘h“d «'

multiple area^nf ^n6, investigator Boswell's conclusions had 
nf fhaL- f'(°£ origin was based on an objective applicatic
thodof •"^P^S^th^|eneraUtyiaccep?eda?echnjquesFPA ^ ’ 

supportedebyWthe1evidenceecurrentlyeknown?ti^atd°n,3nd ^
Fire Investigator Boswell's final report fails to identify 

an ignition.source.or a first fuel ignited. His elimination 
of accidential ignition source fails to consider or analyze 
several common potential ignition source known to have been 
present at this.first fire.scene,specifically discarded smoking 
materials or children playing with matches or a lighter. The 
C^£U?£tanc?2 bringing the unknown ignition source in contact 
with the unidentified first fuel ignitjfcgji are similarly absent.

and me- 
not

Fire Investigator Boswell's ultimate conclusion that "this 
fire was the result of an intentional human act" was directly

4



basedon these two previous determinations-that.the fire had 
multiple areaa of origin and-that all.accidential- ignition s- 
ources in the living room had been examined and eliminated.

Additional examination and new evidence has shown that this 
conclusion of multiple area of origin was premature and incorrect^ 
and his examination and elimination of potential ignition so­
urces was insufficient.

Under circumstances described in the written report, pho­
tographs and witness statements,the only conclusion regarding 
origin,cause or classification of the cause of this fire which 
is in compliance with NFPA 921 and the standards of generally 
accepted techniques and methodologies within in the field of 
fire investigation is "undetermined."

The Court denied Petitioners post conviction motion,without 
a hearing,and the Petitioner appealed, (dkt. no. 20:2). The 
Wisconsin Court of Appeals affirmed the lower courts decision 
without an evidentiary hearing to allow petitioner to develop 
his arguments. Petitioner sought review from the Wisconsin S- 
upreme Court, (dkt. no. 20:6). The Wisconsin Supreme Court denied 
petitioner's petition for review, (dkt. no. 20:8). Petitioner 
filed a writ of habeas corpus with the United States District 
Court from the Western District of Wisconsin. The United_States 
District Court for the Western Districtof Wisconsin denied 
the writ of habeas corpus without an evidentiary hearing to 
allow petitioner to develop his arguments and declined to issue 
a certificate of appealability, (dkt. no. 51). Petitioner re­
quested for a certificate of appealability and a motion to stay 
the proceedings with the Seventh Circuit. The Seventh Circuit 
denied Petitioner's request for a certificate of appealability 
and the motion to stay the proceedings. The Petitioner sought 
rehearing and rehearing en banc. No judge in regular active 
service had requested a vote on the petition for rehearing en 
banc,and all the judges on the original panal have voted to 
deny the petitioner for rehearing. Now the petitioner seeks 
a writ of certiorari to issue a certificate of appealability 

all issues and to grant the Petitioner's motion to stay the 
proceedings.
on

OnTanuary 21,2021,after the District Court renerdered its 
judgment and before the Seventh Circuit made its decision on 
the certificate of appealability,the Petitioner received some 

information that needs to be pursued. This new information 
would lead the investigation in a different direction and a 
new suspect.

new
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BASIS FOR FEDERAL 
IIURISDICTION

This case raises a question of interpretation of the 
lusionary of the Fourth Amendment,SeLf-incriminatiOn of the 
Fifth Amendment,and the Due Process Clause of the Fouereenth 
Amendment to the United States Consitution. The District Court 
had jurisdiction under the general federal question jurisdiction 
invoked by 28 U.S.C.§1331.

exc-

RF.ASON FOR GRANTING 
THE WRIT

I. CERTIFICATE OF APPEALABILITY

Before a circuit court may rule on an appeal from a district 
court,a state prisoner seeking federal habeas corpus relief 
obtain a COA as a :jurisdictional pre-requisite MILLER EL V. 
COCKERELL,537 U.S. 322,335,123 S.Ct. 1029,154 L.Ed. 2d 931 (2003) 
(citing 28 U.S.C.§2253(c)(l)). SLACK V. McDANIEL,interpreting 
§2253(c),clarifies that when district court denies a habeas 
petition on procedural grounds without reaching the merits of 
the underlying consitutional claim,as here,a COA may issue only 
if the petitioner shows that (l)"jurist of reason would find 
it debatable whether the district court was correct in its p- 
rocedural ruling," (2)jurist of reason would find it debatable 
whether the petition states a valid claim of the denial of a 
consitutional right." 529 U.S. 473,478,120 S.Ct. 1595,146 L.Ed.
2d 542 (2000).

An appellate courts:'"COA determination under §2253(c) r- 
equires an overview of the claims in the habeas petition and 
general assessment of their merits." Miller F.1, 537 U.S. at 
336,123 S.Ct. 1029. There is a "limited," "threshold inquiry 
that does not require a full consideration of the factual or 
legal basis adduced in support of the claims. Id. In Miller- 
F,1, the Supreme Court "reiterated that a prisoner seeking a COA 
NEEDS ONLY DEMONSTRATE" a substantial showing of the denial 
of a constitutional right." Id. at 327,123 S.Ct. 1029. (citing 
28 U.S.C.§2253(c)(2)). "A petitioner satisfied this standard 
by demonstrating that jurist of reason could disagree with d-. 
istrict court's resolution of his consitutional claims or jurists 
could conclude the issues presented are adequate to deserve
On,n.irfl0Pm0ne + n CO »
at 448,120 S.Ct. 1595). While a state prisoner must show so­
mething more than that absent of frivolity or the existance
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of more good faith on his or her part,he or she is not required 
to provide before the issuance of a COA,that some jurist would 
grant the petition for habeas corpus. Indeed,a claim can be 
debatable even though every jurist of reason might agree,after 
the COA has been granted and the case has received full cons­
ideration , that the petitioner will not prevail.
S.Ct. 1029 (internal citations ommitted).

Id. at 338,1235

Pursuant to §2244(b)(2)(B),the movant must demonstrate (1) 
that "factual predicate for the claim could not have been di­
scovered previously throughnthe exercise of due diligence," 
§2244(b)(2)(B)(i),and (2) that "the facts underlying the claim, 
if proved and viewed in light of the evidence as a whole,would 
be sufficient to establish by clear and convincing evidence 
that,but for consitutional error,no reasonable factfinder would 
have found the applicant guilty of the underlying offense.

SLACK V. McDANIEL,529 U.S. 473,484,120 S.Ct. 1595,146 L.F.d. 
2d 542 (2000) (recognizing that,if the district court refused 
relief on procedural grounds,a COA should issue upon the app­
licant's showing "(1) "the petitioner states a valid claim of 
the denial of a consitutional right" and (2)the district court 
was correct in the procedural ruling).

In McCLESKF.Y V. ZANT,the Supreme Court recognized that,under 
the doctrines of abuse of the writ and procedural default,a 
prisoner seeking to have abusive or procedually defaulted heard 
is required to show either "cause and prejudice " on factual 
innocence implicating a "fundamental miscarriage of justice."
See 499 U.S. 467,493-95,111 S.Ct. 1454,113 L.F.d. 2d 517 (1991). 
Of particular relevance here,the exception for a fundamental 
miscarriage of justice requires a showing that "a consitutional 
violation probably has caused the conviction of one innocent 
of the crime." Id. at 494,111 S.Ct. 1454 (reiterating standard 
spelled out in MURRAY V. CARRIER,477 U.S. 478,496,106 S.Ct. 
2639,91 L.Ed. 2d 397 (1986)).

The district court determined that the jurist of reason 
would not debate that petitioner should not be denied relief, 
but it reached that conclusion only after essentially decided 
the case on the merits. Of course when a court properly applies 
the COA standard and determines a prisoner's claim is not even 
debatable,that necessarily means that prisoner has failed to 
show that his claim is meritous. But the converse is not true. 
That a prisoner has failed to make the ultimate showing that 
his claim is meritorious does not logically mean he failed to 
make a preliminary showing that his claim was debatable. Thus,
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when a reviewing court inverts the statutory order of operations 
and "first decides the merits of an appeal,... the justifies 
the denial of a COA based on its judication of the actual merits.**' 
It has placed to heavey a burden on the prisoner at the COA 
stage. Miller-El,537 U.S. at 336-337,123 S.Ct. 1029. Miller-El 
flately prob¥b4t<t‘3"sabh a departure from the procedure proscribed 
by §2253.

II. THE AGENTS DID
NOT SCRUPULOUSLY HONOR 
PETITIONER"S INVOCATION OF 
RIGHTS TO SILENCE

A. CONFLICTS WITH DECISIONS 
OF THE COURTS

the holding of the courts below that when a suspect invokes 
his right to silence and that police still can make comments 
after the suspect invokes his right to silence. If the right 
to silence is not scrupulously honored then the confession is 
inadmissible is directly contrary to the holding of Five federal 
circuits. See GUID&W. DRF.TKE, 397 F. 3d 306 (5th Cir. 2005),* 
McGRAW V. HOLLANDS7 F. 3d 513 (6th Cir. 2001);UNITED STATED 
V. HUNTER,708 F. 3d 938 (7th Cir. 2013) JONES V. HARRINGTON,
629 F. 3d 1528,1137 (9th CIR. 2016);UNITED STATES V. GOMEZ,927 
F. 2d 1530,1538 (11th Cir. 1991). The holding of the courts 
is also directly contrary to the holdings of the Supreme Court. 
See MIRANDA V. ARIZONA,384 U.S. 436 (1966);MICHIGAN V. MOSLEY,
423 U.S. 96 (1975). In addition the Supreme Court held in RH­
ODE ISLAND V. INNIS,446 U.S. 291,100 S.Ct. 1682,64 L.Ed. 2d 
297 (1980);that a law enforcement officer may thus be viewed 
as interrogating a suspect by a statement,without asking a single 
question,if the law enforcement officers conduct or speech could 
have the force of a question on a suspect. "Interrogation" must 
reflect a measure of complusion above and beyond that inherent 
in custody itself."

B* IMPORTANCE OF THE 
QUESTION PRESENTED

This case presents a fundamental question of the interpre­
tation of this courts decision in RHODE ISLAND V. INNIS,446 
U.S. 291,100 S.Ct. 1682,64 L.Ed. 2d 297 (1980). The question 
presented is of great public importance because the district 
court applied the wrong determination of Innis. When Agent M- 
ontgomery said "I think it’s kind of strange that you come in
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that night of the fire buddy-buddy with the guy that you know 
just murdered your family." The Petitioner understanding the 
agents words was an expected response,and thus the agents words' 
were the functional equivalent of interrogation. Agent Fernandez 
testified that the only reason the petitioner contacted them 
was to respond to Agent Montgomery's comments and not about the 
fire. The district courts determination that the petitioner 
did not cite Innis in his state court's proceeding so he is 
barred from citing Innis in his habeas petition. The Petitioner 
is unaware of any Supreme Court precedent that says when a c- 
ertain case must be cited otherwise it is barred from citing 
that case law. The petitioner was not arguing a new issue,he 
was simply making his current argument stronger.

The Court can not turn a blind eye to the fact that if the 
Petitioner did not invoke his right to silence there was no 
need for Agent Montgomery to make those comments. The agents 
intentionally ignored the petitioner's rquest to silence. Without 
the petitioners confession there is no evidence of the petitioner 
guilty the evidence must be proved beyond a reasonable doubt^ 
if the evidence at trial only raises a suspicion of guilt^even 
a strong one,then the evidence is insufficient evidence to c- 
onvict.

As the Supreme Court subsequently explained in MTCHTCAN
3L__MQSI.F.Y,423 U.S. 96,103,96 S.Ct. 321,46 L.Ed. 2d 313 (1975),
"a reasonable and faithful interpretation of the Miranda opinon 
must rest on the intention of the court in that case to adopt 
fully effective means... to notify the person of his rights 
to silence and to assure that the exercise of the right will 
be scrupulously honored..." (quoting Miranda.384 U.S. at 497,
86 S.Ct. 1602). (Emphasis supplied). Any reasonable police o- 
fficer.knowing that exercise of the right to silence must be 
scrupulously honored," would have understood that when the p- 
etitioner said "I'm done talking" he should not have been told 
"I think its kind of strange that you come in that night of
the fire buddy-buddy with the guy that you know just murdered 
your family." For the state court to hold otherwise.was 
Actively unreasonable.

The Supreme Court has held that a State Court's decision 
is an "unreasonable application of clearly established Federal 
Law if it is correctly identifies the governing legal rules 
but applies it unreasonably to the facts of a particular pri­
soner's case,or if it either unreasonably extends or unreasonably 
refuse to extend a legal principles from Supreme Court precedent 
to a new context."
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"By it's very nature,custodial police interrogation enfails 
inhprentlv compelling pressures' that can induce frighteningly 
high percentage of people to confess to crir"^ t ey never co 
emitted." T.D. V. NORTH CAROLINA,- U.S. -,131 S.Ct. 2394,2401, 
180 L. Ed. 2d 310 (2011) (.citations and internal quotation mar
ommitted).

mV*.
inn £ ri- 168? 64 L Ed 2d 29/ (1980). The Statements from Agent
Montgomery^was '"reasonably likely to ellc%a" ^““'^L'onlbly 

response." Not only was Agent Montgomery Whollyis::.::,:‘s: a® ssss a™
?he?e is Jo evidence to convict,so Agent Montgomery intentionally
made two comments in hopes that the Petltx°?®runSarnec^invol- the contact because Agent Montgomery knew the unwarned mvoi

confession is inadmissible.untary

The Supreme Court has been clear on this point: When 

“?!Ch^r0kS:,“; r^etMtTSANDAev?eARWoS“38rS.SM«p!4>86
Miranda. That means the government_can not use agai P \ 
anvthine he said after his invocation. And that includes us g 
Petitioner subsequent statements to "cas*
on the clarity of (his) initial request itself. SMITHV^ILI^
IN0IS,465 U.S. 91,98-99,105 S.Ct. 4?0,83 L.Ed. 2d 488 U9 ;
7 npr~rnriami•See DAVIS V. UNITED STATES,512 U.S. 452,458,114 
SCt 2350 129 L.F.d. 2d 362 (,1994); Miranda, 384 U.S.at 444,865 
!:«: 160°: Allowing the state to use PJJ J}™’
invocatior^was **ambiguous ^r^co^r  ̂ -
blished Supreme Court case many;

4 conclude that when petitioner
"no more" he meant it. The

unreasonable

a s-

to remain silent,even 
Any reasonable jurist would have to 
said that he did not want to talk
Court of Appeals decision is both contrary to and an 
applicationPof clearly established Supreme Court law,an 
is based on an unreasonable determination of the facts.

A decision is "contrary to^Supreme^ourt^receden^where
"the state court arrives at a
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reached by (the Supreme) COurt on a question of law or if the 
state court decides a case differently than (the Sugreme) Court 
has on a set of materially ^distinguishable facts. WILLIAM 
\t tayt DR 5?9 U S 362,413,120 S.Ct. 1495,146 L.Ed. 2d 64 (^uuu;. 
The cohi’miy Ti grant habeas relief unless the state court's 
determination "wasTo lacking justification tha here »a n 
error well understood and comprehending in existing law beyo 
any possibility for fairminded disagreement. HARRINGTO^V. R
TPHTFR 562 U S 86,103,131 S.Ct. 1770,178 L.Ed. 64 (.2011;. 
niHinable application of federal law is different from an 
incorrect application of federal law. Williams?529 U.b. at _
410 120 S.cS? 1495. "A state court's determination that a claim 
l“il Serit precludes federal habeas relief so long as fairminded 
jurist could disagree on the correctness of the ^ate court s 
decision." Richter,562 U.S. at 101,1312S.Ct. 770 (internal q 
uotation marks ommitted).

be interrogated,the police may not question him.
U S. at 445,86 S.Ct. 1602. The mere fact that he may answer 
some questions or volunteered some statements on his own does 
not deprive him of the right to refrain from answering any f- 
urtherPinquiries." Id. Any statement taken after the pers 
invokes his privileges can not be othar,
compulsion,subtle or otherwise. Id. at 474,86 S.Ct. 160 .

Here,there is no doubt the agents violated Miranda certainly, 
Petitioner saying "I'm done talkin'' qualifies as indicating 
In any manne?yth!t he does not wish to be interrogated?' Miranda, 
384 u!s. at 445 S.Ct. 1602 (emphasis added). Agents knew that 
Petitioner was invoking his right,but made two comments they 
knew that the 3% hour confession would be ^ d
it was inffected with coercion and promises of f^out
was not Mirandized and they could not get a conviction without 
^confession,so the agents intentionally made two comments to 
the°Petitioner that they knew he would want to respond too. 
SSfairainded jurist could reasonably interpret this statement 
To be "ceasing-1' the interrogation. ^..Miranda has said the ^
suspects "right ro cuttoff questionong must be fully respecte . 
Id. at 104,96 S.Ct. 321.

No fairminded jurist could determine that Petitioner's 1- 
evocation was ambiguous. First .Petition..: s request to remain 
silent was unambiguous on its face,and nothing 0£er
of the statement made it ambiguous or,e^ivalent. Petitioner 
stated: "I'm done talkin'' in ojherwords he did not want to talk 

See GARCIA V. LONG,808 F. 3d 771,773-74 (,9th Cir. zuio;anymore.
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ChoT.d.TTrg ‘tTrat -a -s-u-s-pefcl; answering "no" to the question "do you 
wish to talk to me?" was an unambiguous request to remain silent 
under Miranda). Petitioner did not equivocate by usong words 
such as "maybe" or "might" or "I think" see Anderson,516 F.
3d at 768;cf Smith,469 U.S. at 96-97.105 S.Ct. 409 (holding that 
nothing in the statement "Uh,yeah. I'd like to do that" suggestion 
equivocation). Nor did anything Petitioner said leading up to 
this statement made it ambiguous. During the interrogation up 
to this point,Petitioner spoke little,most of the interrogation 
consisted of agents repeatedly asking Petitioner questions and 
Petitioner giving short,often one-word answers. In any event, 
the fact that Petitioner spoke to agents awhile before invoking 
his right to remain silent makes no difference. The Court of 
Appeals decision is simply "contrary to" and "an unreasonable 
application" of Miranda,28 U.S.C.§2254(d)(l);Miranda,384 U.S. 
473-74,86 S.Ct. 1602 (the right to remain silent can be invoked 
"any time prior to or during questioning").

Whether agents statements could constitute impermissible 
"badgering (of) a defendant in to waiving his previously asserted 
rights."

The law in this area is clear,once an accused invokes his 
right to silence,the agents can not question,discuss the case, 
or present the accused with possible sentences and the benefits 
of cooperation. Innis,100 S.Ct. at 1689-TJohnson, 812 F. 2d at 
1331. Any information or discussion regarding the case should 
be addressed to the accused's attorney. Agent Montgomery's s- 
tatements constitutes further interrogation and occurred imm­
ediately after Petitioner invoked his right to silence rendering 
suspects the voluntariness of Petitioner's "initiation" of the 
contacting the agents. The subsequent inculpatory statements 
by petitioner were there inadmissible.

The seminal case interpreting the meaning of interrogation 
under Miranda is RHODE ISLAND V. INNIS.446 U.S. 291,100 S.Ct. 
1682,64 L.Ed. 2d (1980). The Supreme Court declared in Innis 
that "(t)he term" interrogayion" under Miranda refers not only 
to express questioning,"but also to the functional equivalent 
of express questioning" (sometimes refered to in the cases and 
the literature as the "functional equivalent of interrogation") 

"any words or actions on the part of the police (other 
than those normally attendant to arrest and custody) that the 
police should have known are reasonably likely to elict an i- 
ncriminating response." A law enforcement officer may thus be 
viewed as interrogating a suspect by a statement,without asking 
a single question,if the law enforcement officer's conduct of 
speech could have the force of a question on the suspect." i-

means
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of onmnnl si on afiovp. anrl
nterroeati on" miisf. ref aE„Lh of the in,™, of in o,,Wv „-'f-

Tfee Innis test for inteNtw.S2d”862Z(1988) ,as f- 
V. CUNNINGHAM,144 Wis. 2d 272,2/8 ^ 05,mP kn0wledj;eollows: IpTan objective observer (with the same It bfsis
of the suspect as the ?olice 'bs°r^g the officer's

“a^y have^had SeTo^f a question^ thejuapect,then^^

concept^of £interrogation thus^reflectso^£^°g^' g„specif i^kno-
orerseability standard and f ^ ■ primarily upon the per-«iuk:g, s: an,;:,;™
ignored.

In interpreting and %£ °thaf Se^ils
titutes interrogation,a court mus court explained in Cunn-
addressed by Miranda. As the up toPprevent government
ingham, the purpose of Miranda and “f1^f inement to e-
^S^vouWnlt^ g?™ untrained .nvio.n-.nt.

IU • Ts?LSfS INVOLUNTARY 
AND THE PRODUCT 
OF FRUIT OF 
THE POISONOUS TREE

A. CONFLICTS WITH DECISIONS 
OF OTHER COURTS

The holding , of the courts belo^that^when ^ if^""*31’'
confession obtained througenuation between confessions. A co_ 
admissible if _ there i oncstodial interrogation after an i-
nfession obtained throug fruit of the poisonous tree
llegal arrest is madmissib f two federal circuits,
is directly contrary to ^he holding cir< 1 983) :UNITED
See UNITED STATES V. BUTTS, 704 F. 2d^^ ^1^^ UNITED STATES
STATES V. WATSUN,/Ud i:~3d 684 (4th^C:ir.^ ?0^; UNITED STATES 
V. ESQUIL1N, 2CT5^ F. 3d 315.319 21 Ust ^.nNTTF.D STATES V. MAEZ,
V. SWANSONT635 F. 3d 995 (Jth Cir^ 2011^ CARTER .TOr^^r3\^nirzri989):MiiifciiM^ f- m
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103@,1 034-1 039 (Qt-.h fir. 9001) rnivTTTFn 9T at'e.s, v . oaj-f-.qe;? f.
2d 1412,1418 (D.C. Cir. 1992);in addition the Supreme Court 
has held that there is no per se rule that Miranda warnings 
in and of themselves suffices to cure a Fourth Amendment vio­
lation involved in obtaining incalpatory statements during c- 
ustodial interrogatin following a formal arrest. See .D.U.NAWAY- 
V NFW VDRKj 442 U.S. 200 (1979);WONO SITN V. UNITED. STATES. 371 
U.S. 471 (1963);MlSfjQlIRT V.....SETBERT,542 U.S. 600 (2004).

B. IMPORTANCE OF THE 
QUESTION PRESENTED

This case presents a fundamental question of the interpretati 
of the courts decision in WONG SUN V. UNITED STATES,371 U.S.
471 (1963). The question presented is of great public importance f 
In BROWN V. ILLINOIS,1422 U.S. 590,95S.Ct. 2254,45 L.Ed. 2d 
416 (1975),and DUNAWAY V. NEW YORK,1422 U.S. 200,99 S.Ct. 2248,
60 L.Ed. 2d 824 (1979),the police arrested without probable 
cause. The suspects were transported to police headquarters, 
advised of their Miranda rights and interrogated. They confessed 
within two hours of their arrest. The Supreme Court held that 
their were not admissible,reasoning that a confession obtained 
through custodial interrogation after an illegal arrest should 
be excluded unless intervening events breaks the casual conn­
ection between the illegal arrest and the confession so that 
the confession is "sufficiently an act of free will to purge 
the primary taint." BROWN V. ILLINOIS,422 U.S. at 602,95 S.Ct. 
at 2261 (quoting Wong Sun v. United States,371 U.S. 471,486,
83 S.Ct. 407,461,91 L.Ed. 2d 1441 (1963),see also Dunaway V.
New York,442 U.S. at 217,99 S.Ct. at 2259)). The Supreme Court 
identified several factors that should be considered in deter­
mining whether a confession,has been purged of the taint of 
the illegal arrest "temporal proximity of the arrest and the 
confession, the presence of intervening circumstances... and 
of the particularly the purpose and flagrancy of the official 

BR0WN v- ILLINOIS,422 U.S. at 603-04,95 S.Ct. at
(citations ommitted);DUNAWAY V. NEW YORK,442 U.S. 

at 218,99 S.Ct. at 2259.

Agent Fernandez testified at the Suppression Hearing and 
that admitted the Petitioner had contacted them to discuss the 
comments that the agents had made to him the night before after 
the Petitioner invoked his right to silence. Clan. 17,2013,
Sup. Hr.). The taint of Petitioner's illegal arrest and invo­
luntary confession had been purged prior to the time of his 
second interrogation. Petitioner was sleep deprived throughout 
the three days and six interrogations. During a restless night 
in jail the Petitioner was being checked on every few minutes.
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The Supreme Court long has held that an incriminating 
statement obtained by expoloitation of an illegal arrest may 
not be used against a criminal defendant. BROWN V. ILLINOIS,
422 U.S. 590,603,95 S.Ct. 2254,45 L.Ed. 2d 416 (1975);WONG SUN 
V. UNITflD STATES,371 U.S. 471484-86,83 S.Ct. 407,9 L.Ed. 2d
441 (1963 );see.also KAUPP V. TEXAS,538 U.S. 626,632-33,123 S.Ct.
1843,155 L.Ed. 2d 814 (2003) (per curiam) (vacting conviction 

basis of admission of confession obtained as a result of 
an unlawful arrest).

arrest.

on

The determination whether there was a "break" in the casual 
chain between an unlawful arrest and a defendants incriminating 
statements depends on the facts of each specific case, 
nalyzing the admissibility of such statements,the Courts consider 
several factors,including: (l)the "purpose and flagancy of the 
official misconduct",(2)whether Miranda Warnings were given 
to the defendant;(3)the "temporal proximity of the arrest and 
the confession";and (4)the presence of intervening circumstances.

In a-

The instance of Miranda Warnings does not automatically 
cure the taint of an illegal arrest. Brown,422 U.S. at 602,604,
95 S.Ct. 2254. The record also must satisfy the government s 
burden of showing a break in casual chain between the defendant's 
unlawful arrest and his incriminating statement. Brown,422 U.S. 
at 603-04,95 S.Ct. 2254. Here.this temporal proximity "factor 
weighs strongly in Petitioner's favor because he was not free 
from the officer's custody at any point between his initial 
arrest and the time he made his incriminating statement. Thus, 
in this respect,the casual connection between the illegality 
and the incriminating statement remained unbroken. No rational 
factfinder would have found Petitioner guilty absent the error 
"beyond a reasonable doubt." The only evidence that points to 
the Petitioner's guilt is the involuntary confession. Without 
the confession there would not be a conviction.

In reviewing a waiver of the Fifth Amendment rights is k- 
nowing and voluntary,a court must assess vjhether it was the 
product of intimidation,coercion,or deception,and was it made 
with full awareness of one's constitutional rights. See MORAN 
V. BURBINE,475 U.S. 412,421,1060 S.Ct. 1135,89 L.Ed. 2d 410 
(1986). The Petitioner invoked his right to silence,then the 
agents made two comments to the Petitioner,at the Lafayette 
County Nail after a restless night,the jailor was intimidating 
the Petitioner by tapping the bars every few minutes when the 
Petitioner was being checked on. and being held incommunicado^ 
All those events occurred after the petitioner invoked his { , c^ivV
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the Petitioner's confessionto silence. Under these circumstances 
was not voluntary and the State trial courLjgf?d byno1\s?PP~ 
ressing it. Therefore pursuant to 28 U. S (2) , the state
court adjudication of the claim was based on an unreasonable 
determination of the facts.

The court held in Miranda that "(a)n understanding of the 
nature and setting of (an) in-custody interrogation is essential 
to its decision. Id. at 445,586 S.Ct. 1602. Stressing that the 
modern practice of in-custody inJ;e?*ogati°*i| Psychologically 
rather than physically oriented, id. at 448,86 S.Ct. 1602,the 
court explained that the very fact of custodial interrogation 
exacts a heavey toll on individual liberty and trades on the weakness S? the individuals. Id. at 455,86 S.Ct. 1602 The Court 
in Miranda presumed that interrogation in certain custodial 
circumstances is inherently coercive and... that statements 
made under those circumstances are inadmissible. Exculapatory 
and incriminating statements are entitled to the protection 
of the exclusionary rule apply to Brown analysis.

’

In asking to see the agents from last night the Petitioner 
had not indicated a waiver of his previously invoked right to 
silence. In McDOUGAL V. GEORGIA,271 Ga. 493,591 S.E. 2d 788 
(2004) held that detectives statements after Mcdougal invoked 
his right to counsel constituted interrogation,that McDougal 
had not reinitiate communication with law enforcement by his 
mere rerquest to see the detectives,and that McDougal s statement- 
s were responses to police interrogation after McDougal e e 
ctively invoked his Fifth Amendment Miranda right to counsel.

It is obvious such an interrogation is created for no purpose 
other than to subjugate the individual to the will of his examine^ 
r.This atmosphere carries its own badge of intimidation, lo 
be sure,this is no physical intimidation,but it is equally de- 
stuctive of human dignity. The current practice of incommunicado 
interrogation is at odds with one of our nations most cherished 
principles-that the individual may not be compelled to incri­
minate himself.

to waiver ofWhatever the testimony of the authorities as 
rights by an accused,the fact of lengthy interrogation or m- 
communcado incarceration before a statement is made is strong 
evidence that the accused did not validity waive his rights.
In these circumstances the fact that the individual eventually 
made a statement is consistent with the conclusion that the 
compelling influences of the interrogation finally forced him 
to do so. It is inconsistent with any nation of a voluntary
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relinguishment of the privilege. Moreover,any evidence that 
the accused was threatened,tricked,or cajoled into a waiver 
will,of course,show that the defendant did not voluntarily waive 
this privilege. The requirement of warnings and waiver of rights 
is a fundamental with respect to the Fifth Amendment privileges 
and not simply a preliminary ritual to existing methods of i- 
nterrogation. Miranda at 1629.

IN tlESTOVER V. UNITED SfATES, the court held that on the 
facts of this case we can not find knowingly and intelligently 
waived his rights to remain silent and his right to consult 
with counsel prior to the time he made his statements at the 
time the FBI agents began questioning Westover,he had bee3n 
in custody for over 14 hours and had been interrogated at length 
during that period the FBI interrogation began immediately upon 
the conclusion of the interrogation by Kansas City police and 

conducted in local police headquarters. Although the two 
law enforcement authorities are legally distinct and the crimes 
for which they interrogated Westover was different,The impact 
on him was that of a continous period of questioning. There 
is no evidence of any warning prior to the FBI interrogation 
nor is there any evidence of an articulated waiver of rights 
after the FBI commenced its iterrogation. The records shows 
that the defendant did in fact confess a short time after being 
turned over to the FBI following interrogation by local police. 
Despite the fact that the FBI agents gave warnings at the outset 
of their interview,from Westover's point of view the warnings 
came at the end of the interrogation process. In these circu­
mstances an intelligent waiver of constitutional rights can 
not be assumed. The record shows that the Petitioner was not 
given Miranda warnings until after he invoked his right to silenc^.

. Furthermore,Petitioner steadfast denial of the alleged 
offense through five interrogations in two days before confessing 
and during the sixth interrogation in three days the Petitioner / 
recanted his statements and claiming his innocence,but the agents 
did not accept Petitioner's claims of innocence. Six interro­
gations over a period of three days and eighteen hours of in­
terrogation is subject to no other construction than that he 
was

was

e.

compelled by persistent interrogation to forgo Fifth Ame­
ndment privileges.

The Miranda court held "whenever the testimony of the 
thorities as to waiver of rights by an accused,the fact of 1- 
engthy interrogation or incommunicado incarceration before a 
statement is made is strong evidence that the accused did not 
validly waive his rights. In these circumstances that fact that 
the individual eventually made a statement is consistent with 
the conclusion that the compelling influence of the interrogation

au-
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as to waiver of rlShts. ^^^rcIrltiSnbefore a sfatLent is 
errogation or incommunicado 11accuseddid not validity waive his 
made strong evidence that th a^cu fact that the individual 
rights. In these circumstances t t with the conclusion
eventually made a statement is o interrogation finally forced
that the compelling in^®?®® t ^ith any notion of a voluntary him to do so. It 1S inconsistent^witn ay 476.
relinguishment of the privilege. Id.

in addition to the cla« that the agents^uestioning^iolated 

Miranda,Petitioner contends that^t ^ inadmissible because he
an illegal arrest,that Judicial officer without unecces-
had not been taken before a judthrough trickery and 
sary delay,and that it ^e®ircumstances,either independently 
psychological coercion suDDression of his confession,
or in combination,requires the PP ^ 45 l.F,d. 2d 416.
BROWN V. ILLINOIS,422 U.S. 590, • • Warnings in and
Which held there”is no per se ™le that^^^ violatl ± 
of themselves suffice to cure t teraer,ts during custodial
nvolved ib obtaining inculpa y fc Qn less than probable
interrogation following a form statements,the prosecution
cause,and that in order to use sue the Fifth Amendment
must show not “^V^J.^also the casual connection between thevoluntariness standard.but *1**1 light 0£ the distinct p-
fflnrft^asi^ FSSih Amendment.

Brown identifies several factore to j^tained^y exploitation 
determination whether the |°^®®^al pr0ximity of the arrest and 
of an illegal arrest. ( ) intervening circumstances,and

of the officialthe confession,the presence
particularity,the purpose^0f showing admissibility rest,of misconduct... And the burden of showing aa at 2261-62. 
course.on the prosecution. Id. at 6UJ ,

. case is virtually a replica of the
The situation ^^^ioner was seized without a warrant 

situation in Brown. The • n Miranda Warnings,the st-
after confessing without being g the product of coercion
atement was involuntary due to Jints\new the confession would b- 
and promises of lemancy. ^fonally made two statements to th
suppressed so the .agents i rieh^to silence in the hopes
Petitioner after he in^e<* h^cfc ^tact them and reconfess 
that the Petitioner would # without the confession they
with the proper Miranda Warning:petitioner confessed without any 
would not get a conviction. The Pet Nevertheless the Court p-
i^rdiny8toVdnirtiniulsl Browu on the grounds ftaube^uesflon

megal arrest) and that

18



the police conduct was highly protective of the P^J-tioner s 
Fifth Amendment rights. This betrays a lingering confession 
between “cTurtariness" for purpose of the Fifth Amendment end 
the "casual connection" established in Brown. Satisfying the 
mth Amendment is only the "threshold" condition of the fourth 
analysis required by Brown. No intervening events broke the 
ejection between Petitioner’s illegal arrest and hxs confession
To admit Petitioner's statements in such a ^f^immunitv safe enforcement to violate the Fourth Amendment with immunity^saf 
in the knowledge that they can wash their hands in the proc 
edural safeguards" of the Fifth Amendment.

As subsequent cases have confirmed,the exclusionary Junction 
annlies to any "fruits" of a constitutional violation-whether
sllh evidenced tangible physical matarialp^C^lyi®ethedcourse 
illegal search,items observered or words over heard in the course
of illegal activity,or confessions or statements of the accused 
obtained du?^g an illegal arrest and detention. In the typical 
"fruits of the poisonous tree" case.however,the challanged 
vidence was acquired by the police after some initial Fourth 
Amendment violation,and the question is whether the ^ain f 
cassetion proceeding from the unlawful has been so attenuated 
has been interupted by some intervening circumstances s° as to 

• remove the "taint" imposed upon the evidence by the origma 
illegality.

an

The process was effected by the Petitioner's illegal arrest. 
In the language of the "time-worn metophor of the poisonous 
tree the toxin in this case was injected only after the evidence 
eS?i«y bud blossomed;the fruit served of the September 9,2012 
would not have occurred if the agents on September 8, 
uldft't of made two comments after Petitioner invoked his right 
?08iieSceJ Agent Fernandez testified at the suppressing hearing 
that the Petitioner had contacted them regarding the comments 
from the agents on September 8,2012,and not about the fi .

The supression or exclusionary rule is a judicially pros­
cribed remedial measure and as "with any remedial device^th 
aoDlication of the rule has been restricted to those areas w
he?e it's remedial objectives are. qm°l ^e348C94°SSCt
served." nNTTF.D STATES V. CALANDRA,414 U.S. 338,348,94 
613 620 38 L.Ed. 2d 56 (.1974). Under the Supreme Courts holding 
the * exclusionary rule reaches not only primary evidence obtained 
as a direct result of an illegality or search and seizure WEEKS 
V. UNITED STATES,332 U.S. 383,34 S.Ct. 341,58 L.Ed. 652 (191J , 
but also evidence later discovered and found to be ^erivati 
of an illegality or "fruit of the poisonous tree. NARDONE 
UNITED STATES,308 U.S. 338,341,60 S.Ct. 266,268,84 L^Ed. 307

. It extends .aswell to the indirect as the direct products(1939)
19



of unconstitutional product. WONG SUN V. UNITED STATES,371 U.S. 
471,484,83 S.Ct. 407,416,9 L.Es. 2d 441 (1963). Evidence obtained 
as a direct result of an unconstitutional search and seizure 
is plainly subject to exclusion. The question to be resolved 
when it is claimed that evidence subsequently obtained is 
"tainted" or is "fruit" of a prior illegality is whether the

"come at the exploitation of (the initial) 
illegality or instead by means sufficiently distinguishable 
to be purged of the primary taint." Id. at 488,83 S.Ct. at 417 
(citations ommitted;emphasises added). The Supreme Court clear 
that evidence will not be excluded as "fruit" unless the illeag- 
ality is at least the "but for" cause of the discovery of the 
evidence. Suppression is not justified unless "the challanged 
evidence is in some sense the product of of illegal government 
activity. UNITED STATES V. CREWS,445 U.S. at 471,100 S.Ct. at 
1250. The Petitioner's case falls in line with the "but for" 
line of cases,the Petitioner would not have contacted the agents 
on September 9,2012,"but for" if the agents would not have made 
two statements after the Petitioner invoked his right to silence. 
The Petitioner contacted the agents ONllYV to address the 
the agents made. Agent Fernandez testified that the reason why 
the Petitioner contacted them,and that was the only reason why 
the Petitioner contacted them. The "fruits" of the involuntary 
confession carried over to the September 9,2012, interrogation. 
This case would be entirely different if it was "but for" the 
agents statements after Petitioner invoked his ri-^ght to silence.

challanged evidence was

comments

Elstad doesnot authorize admission of a confession repeated 
the question-first strategy. The contrast between Elstad and 
this case reveals relevant facts bearing on whether midstream 
Miranda Warnings could be effective to accomplish their object: 
the completeness and detail of the questions and answers to 
the first round of questioning,the two statrmrnts overlapping 
content,the timing and setting of the first and secound rounds, 
the continuity of police personel,and the degree to which the 
interrogator's questions treated the second as continuous with

In Elstad,the station house questioning could sensibly 
be seen as a distinct experience from a short conversation at 
home,and thus the Miranda Warnings could have made sense as 
presenting a genuine choice whethre to follow upon the earlier 
admission. Here, however,the unwarned interrogation was conducted 
in the Burn Unit at the hospital,and the questioning was exhausti*- 
ve and managed by coercive tactics with promises of leinency.
The warned phase proceeded after the Petitioner had iniated 
the contact only to address statements that was made by the 
agents after the Petitioner invoked his right to silence. The 
Petitionerspent a restless night in jail and intimidated by

the first.
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• r, t-Via hars every few minutes when th- the jail staff by tapping the bars eve advise Peti-ey checked on the Petitioner. The agents ai^ ^ against hi_
tioner that his prior J°“he comprehensibility and
m. These circumstances <*allang to the point that a reasonable 
efficacyof the Miranda Warnings t th p^^ understood them
person in the susPect * Shoes cou a choice about -continu-
to convey a message that the retained
ning to talk.

: ThlS clllstfor giving°no^warningscustodial1"interrogation that calLs ror
or the rights to a statement it generally
produced ^confession. Although sue MTRANDA V. ARIZONA,

k«n! 16 LEd. 2d 694 (1966),the intTTr- 
’with'bMiranda Warnings then le

the same grounds a

taken in violation
3sf“s^ASMeTct. l69'^^tJ;-^:r^drWarSings'and then leads 
ogating officer follows m "^^lran second time. MISSOURI 
the suspect to ver tlie ®®ms |t 2601 (2004). The question V. SEIBERT,542 U.S. 600,124 .Ct. statement. Because
here is the admissibilit of the ? ation and unwarned
this recitation of with Miranda’s const-
confession could not®^c!^reL Court has held that a state- 
mentirepeatedUafterna*warning in such circumstances is inadm- 

issible.
here,

The Seibert Court furtg6^ a^ly*continuous... the second 
where the interrogation wasnear the invalid first statement 
statement,clearly the Pr°d“ctT? Court distinguished Estad _ 
should have been suppressed. The intentionally withheld
the grounds that Hawahans intentional ommission
there,and reasoned that . t ded to deprive Seibert of the 
of a Miranda Warning was?ntellieentlyPto waive her Miranda 
opportunity knowingly and.i^ewaf ’^circumstances that could rights,id.,at 706. Since fhere was no c violationj„ the Court
seem to dispel the effect of . was involuntary and there
held that the post warning confes a"£eive-an "end run" around, 
inadmissible. To allow the police encourage Miranda violations
anntminlsh^iraud^s'role’in protecting the privilege agatnst

on

self-incrimination.

IV PETITIONERS CHARACTERISTICS AND 
POLICE TACTICS

A. CONFLICTS WITH DECISIONS 
OF OTHER COURTS
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The holdings of the Courts ^^^i^the^oluntariness of 
disability does not play a Parr £ holding of one Federal 

a confession is directly contrary o^ 751 F. 3d 1008 (9th C*r*
Circuit. See UNffTED STATES V. PR....  > h ld that implementing2014). in add!ti^The-SlIp?iie-c3urt has^ei^ ^ whether the 
the bedrock constitutional vaue, the circumstances surroundings 
defendant1 s will was overbourne byjb^ ^ ^ details of the 
both the characteristics o^ ^ nICKERS0N,530 U.S. 428,434,12

i.

B- MSSTpSlsmED

This case presents a tundamental^question^of^ DICKERSON, 
ration of this Courts decision in ULN 2d ^ U000j,ana~
530 U.S. 428,434,120 tion«s Criminal Hustice Mental H-
in the American Bars Asso<r^ presented is of great public 17. 
ealth Standards. The vlth a intellectual disability will

v false confession.because a 
overbourne to give amportance

is easily

The issues importance is en*'?"g®dthl Petitioners intell- 

COUrtS disability8™3^® Mm m°o?e likely to give a false confess^.
ectual

Fourteenth "entjorbids
. 445,88The Due Process ClausejL^confession in a 

the admission of an involuntary n q 104,109,106 S.Ct 
secutgion. MILLER V• FENg—’ whether a confession was vo-
L.Ed.S2d 405 (1988;. ia ^totality of all circumstances-both 
luntary,Courts assess the total^y^ ^ details of the in-

whether^the^def endant^ s' will^was°in f«t overbourne." Miller,
wnemec 116,106 S.Ct. 445.474 U.S. at

IQ of 67,his con­oid with anPetitioner was 32 yearsThe
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arrest
r_ychologioally manipulative
tactics appear

illegalof anPetitioners
this ps

- the product
been suppressed. ^^eptile to 
him particular.^ q£ the officers
f?omrrth|a,,^id Techniques."

wasfession to he drawn

which purpose
requirement that the against
dividual P^lr^not by the simple,is the

andpunish in 
independent

Its essence 
to convict
him by the,.cruel expedient ^ ^ f()CUS

lmpUmentin| «.!■ ^SSt
circumstances^surrounding^the giv^t ^rthe^t^ta^rty o ^aused

(emphasis added).
Each o£ these Jactors.in eomp^^ith ^titionUf ^

C^r f^so^has^been^detaine^^the^manifest ^attx^^^^^gggures^

k&f^vjsESS*47* T^fsL.m

3fSr~7, S 143,154,64 S.Ct. ’ techniques were i F confession is n

unlikely to haveM^t^^;i U.b^ intarlness
(oxting MINbM^-TnHSateiy,the ance

YORK,346 U.b. i >

surrounding

"deter-
of pressure

Id

here,where,aslicationticular apphave parThe principles
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°^*6C«3-M 91S-cl- 485,27 L.M, l^ffiTuSErise. this 
• “A’AlVs IlSstice Mental HealthsStandardStitute imperm_

th disabled persons may

§TETon^rnarks”ommitted). In “^/petitioner’s low intelligence
didthne°toCl°unnSttdreirnesteo£ his statements.

The

\
may 
U.S
Bar Ass°^a^ffcial conducts tnar UUCo point wil. when employed withBon

district court 
when determining

Court provides guidance egg inquiry^ ^e Courts may^_ them
o£Sthe1 list°circumstances rather tha^actually^^ courts
in their totality.” Id. at 1 ^ interrogation separately .
to "list the ^mSid!C(internal “51 relevant ci4-
a piece-meal has • than simply li-st> 1 but "against the

sss.;;.-as :u.
•o rpduced mental capacity,In considering„the Petitroneus d

(en banc).
Petitioner was 32 .years e^^gaUo^that'petitione?'su-

agents learned early/of ^ cognat ive disability. FireMa£| issued^ 
ffered from some sort of a cogn Inspection Warrant DeSb-csft s=sa<:. ss Warrant
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provided by the adult male to tamale
"consent was provided Dy^ it was reported that abilityn
scene examination. sabilities that may imp g constitu-
may have cognati full understanding issued on^oyprovide consent w1heai£ulinspect t was^ss
tional rights. P<m< This request «« J his illegal
Se5te Sfore his inculpatory statement ££“petitioners conf- 
2 days before ni tate contends that tne Mirandaarrest. And now the state e ^ tandingof bis^^ ^
ession is voluntary it both w?ys* |Q they took
eights. Spgtitioner°s intellectual disability .s^t J
aware of the P petitioner by coercing crime that headvantage of the Pet t him to confess t<o had invoked
promises of Mirandizing hum wit 1 ?£tpetitioner'sdid not commit without nir^ knowlng about the Petit^ ^ ^
his right to silen . tbe agents made two state shouldintellectual dts^ility the g tQ respond. The
not^ptofit from1 the^police misconduct.

, «Armin's school and test

from the licensed psychologist Ken ^ to Armin.
November of 2012, r1.,,..! licence Scale IV fWAlb j intelligence, 
the Wechsler ^^^^^iSndardized measured o £^ensfon 
The WAIS is a widely ,rd pwcentile on the verbal uomp t<)
Armin scored at the 3 d^p lon measures one ln^and
portion of the engage m abstract borderline m-
P derstand and use langua,S^e 3rd Puruentile is bora JQ
from concepts.A Berney found that Arm conventional
Icorc onrethtrWAIS Sasp67,3 points^lower .jTalso concluded£With

him to maxe , interview. ur. j- p scale, and
ariiy proceed with ^ the GudJosson «pl “ als0 said ln
scored very nigr ity score. Dr. tno p Ssess a verythe Gudjosson suggestibility »siggest hat ha conflict
his report those nig ^ please and te^^(tv figures,and
high level °£ the pressence of ^utbori y * |ne to comply
and confrontatio cirCumstances be may woUid ordinarily

SStS Kaaa^sa,?s3ssai£r’

un

are very
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»

when they are aware of the i”a^i®C^hereSistaraple evidence 
make." Dr. White summed it UP intelligance xs D°rder^xn®
that Armin Wand IIIPoaiehl?Ssuggestible and acquiescent,an 
mentally retarded,is s^||
is usually compliant to authority

Summerizing the evidence regatding^ow^the^ntellectual^^ 

impaired responded to oontemp^ P common characteristics
several scholars have listed. Seven = tibiiity to the p-
o£ such people,including (1) u2V®“®eSr..(2)Ka generllzed desire 
ercceivel wishes o£ a“thoS^Lirlang)’whin they are in an a-

"(d)eficits m attenion. d ?7)"a tendacy not to ldcnti y 
of their own capacities ,an ^ r *.n their ilimitations. Morga
selves as disabled "and to .« » Tne Constitution,Confessions
rimirt etal..Words without m Q^n rhi-L Rev. 495,511-13

Mentally Retarded Suspects,69 * .« w * beyond reasonable
(2002) .These scholars pronounced it now.. ^ iticreased
dispute1* that the ABA was correct in >and his or her
vulnerability of a mental ^ Ability,delusional beliefs,
naive,ignorance,contusion, gg^ ssure)and simalar ”
extraordinary suggestibility P forcement officers to 1
ation may make it possible for la e t techniques that would 
Tdlce an involuntary statement byusing cal suspects. Id.
be accepted in cases 15?Y0?; °ks and citations ommitted). As 
at 509 (internal quotation marks ai^ «abled individuals

i j. nf these trails, mentally (l or,,ridon L. Garrett.fnnfkiowf to be vulnerable to .coercion. Brandon
TheSsubstance of False Confessions,6 Stan ized)noting that 
(2010). The Supreme ^^Jelevln/to an individuals susxe- 
-mental condition xs ^®iJn#« Connelly,479 U.S. at 165,107 
ptibility to police coercion.

515.
• rmt in Miranda,most police

As the Supreme psychologically techniques des-.
officers have been trained in p y lirtant suspects. 384 U.S.

elly,479 U.S. at lo4,107 S.Ct. ation techniques to i
terms of sophisticated police inters o£ one whose capacity
nfprfere with the deliberative P *t takes too effect the
nterreaUonale choice is £.1^0..^. is not so limited.

and

are...• * #

S.Ct.

fordeliberative process
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lt97. The Court -^0^^^f

°£ and cognitive functioning.Smith,910 F- 2d at rights
SosH? no^al intelligence

v. PETITIONER"2 CONFESSION IS 
NOT RELIABLE

decisionsA CONFLICTS WITH 
* oF OTHER COURTS

^ thePagents °V03ding whether it must be ds^ppr £
considered when decid |s.directly contrary ?? F. 2d 627
the Due Process c\*uS% Standards forOnS Federal Circuit bSSeTr-rraanOT-TOf".. presented at
(D.C. Cir. 1968) fen ecutors th5,fTlitv; standard 3-5.b
Criminal llustice ^^fj^uty and ^^^uld not knowingly

1S4S|
or ^tt^disco-ry^of its falsity•
upon

B- Jjg|sTX0«Cmsra«D
.• nf the interpret- 

,Q a fundamental H^^JtES V^DICKERSON, 
The case decision

l^S °S. *28%3m0 S• Ct. ^ggt'publio importance^because s#yg

r^traict.1 defendant hased^n h-
prosecutors can cha ge ldependent evlfdisouestion is of great
confession toS,guidance on this^qu^^ abuity to

Ued sole

and°unreliable confessions.

what
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to com!-SSSeilCe is l-ho
asai°nYlct and ? requirement that the State which purpose
the of hy t-ho ^ ,an ind:*-vidual to produce the evidence
The pof?^?»Cruel lndfpendent labor of its officers,not by
insuffi 1.ti°ner arpiJfo f'u01' of forcing it from his own lips*
Spec ifClent to etfaKi ^at^le eyidence was constitutionally 
to int-1Ca^^y Petit-i ^lsb essential elements of the crime charge 

r°duce suffi ?ner contends that the government failed 
oient evidence to prove that he committed

I

^ny crime. ^
arson tile of t^lat a fire at Petitioner's home occurre^

s lnsuffiC;£en^ence °f accellerant to prove that it was

to be^TT-^^t no^r>f^ar<^y Clause of the Fourteenth Amendment P" 

that f-h 1<Te Put in ■; °n s^aH "he subject for the same offense
succeL- d°uble ier^er£ardy* ',]:t has long be settled,however,
retryin1Ve Pr°secuti r<^ Clauses general prohibitation against 
Set a<?iw a ^efendanf°nf does not prevent the government from 
of somp e>through W”° succeeds getting his first conviction r,r’‘-S°me -f direct appeal or collateral attack,because

48« . Proceedings leading to conviction." LQC- 
the Cfte Sunr~'S -33>38,109 S.Ct. 285,102 L.Ed. 2d'2£5
the DouKinmunt*s riahf6 ^°urt has recognized an exception to 
for insi.fl* ?rPardv ru t0 retry a defendant without offending 
11,98 9 f^cient ev-i^?ause where the conviction is overtutned 
that th* 2147 , ^7 fea<ye- BURK V. UNITED STATES ,437 U.S. 1, .
Purpose _b°nble j* 3d 1 (19/8). This exception recognizes
upply aff°rdinClause forbids a second trial for the

xdence which • e P:fosecutor another opportunity to s-
^•t failed to muster in the first proceeding.

»

not restCnUrt hel<l in
to the r °n defendant ^re Miranda cases that a conviction can 
Substantf 1i5e.,wbether ^ °put-of-court statements made subsequent 
the trijo*3^ dn<lepenr?olacu-lPa tory, unless the government produces 
348 P.S «?rthyness of^ ^ldence which would tend to establish 

MIXED 9t/>-?^92-93.7 s o J:he statement. OPPER V. UNITED STATES,
47 n c s;ct- 158,99L.ed." 101 (1954 ) :SMTTH \TI U- %

202-m§rJ22J^ c;f^i7>155-56,75 S.Ct. 194,99 L7EaTT52TT554);
which St?p^C5#f£S2N>-348 U.S. 160,75 S.Ct. 18^,99L.Ed- 
f based nr>med from cnmmX^ a^ned that the purpose of the rule* . 
75S.Ct iq/>n/Untrue cr>n£n law, is to prevent "errors in conviction. 
347,61 c >7 Cquotinfi p?^fssions alone,"Smith ,348 U.S. at 153, 
uPPor J'?' 603,8S r-^^2i7ER__V. OnMTED STATES ,312 U.S. 34 2, 
essions * "long iT.*fC194T}T7and~that the rule is s- 

d (by) tjle °f judicial experience with cotif'
eaHzat ion that sound law enforcement
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requires police investigations which extends beyond the words 
of the accused." Id. Confessions,it was thought,may be unrel­
iable because of coercion or inducement and,although involuntary 
confessions are excluded from the jury,a seperate corroboration 
rule is still necessary. That's because voluntary statements 
may be unreliable if "extracted from one who is under the pr­
essure of police investigation-whose words may reflect the strain 
and confession attending his predicament rather than a clear 
reflection of his past. The Court noted empirical evidence 
of "false confessions voluntarily made." Smith,348 U.S. at 153,
75 S.Ct. 194;Opper,348 U.S. at 88,75 S.Ct. 158.As the governing 
Supreme Court opinions,no defendant can be convicted on the 
basis of an uncorroborated out-of-court statement,whether the 
statement is used by the prosecution to prove a formal element 
of the crime charged or a fact subsidiary to proving an element 
of the crime. See Smith,348 U.S. at 155,75 S.Ct. 194.

It is axiomatic that a defendant in a criminal case is de­
prived of due process of law if his conviction is found,in whole 
or in part,upon an involuntary confession,with regard for the 
truth or falsity of the confession.ROGERS V. RICHMOND,365 U.S. 
534,81S.Ct. 735,5 L.Ed. 2d 760.

The State argues that the Petitioners confession is corr­
oborated by the confessions of lleremy Wand, that's because Pe­
titioner's and lleremy Wand's confessions "interlock on some 
points,the Petitioner's confession should be deemed trustworthy 
in its entirety. Obviously,when co-defendants confessions are 
identical in all material respects,the likelihood that they 

accurate is significantly increased. But a confession is 
necessarily rendered reliable simply because some of the

----*-- -— "inter lock"with the facts in the defendants
statements. See PARKER V. RANDOLPH,442 U.S. 62,79,99 S.Ct. 
2142,60 L.Ed. 2d 7l3 (1979; (.BLACKMAN, II.,concurring in part, 
and concurring in judgment). The true danger inherent in this 
type of hearsayis,in fact,its selective reliability. As the 
Supreme COURT consistently recognized,a co-defendants confession 
is presumptively unreliable as to the passage dffid^aivlal% It&ietWe- 
efehdant's conduct;of culpability between those passages may 
well be the product of the co-defendant's desire to shift or 
spread blame,curry favor,avenge himself,or divert attention 
to another. If those portions of the co-defendants purportedly 
"interlocking" statement which bear to any significant degree 
on the defendant's participation in the crime are not thorougly 
substantiated by the defendants own confession. The admission 
of the statement poses a threat to the accuracy of the verdict. 
In other words,when the descrepancies between the statements 

not in significant,the defendant and co-defendant may not

2132,

are
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be admitted.

confession 1s
In this case, the ^etit^°^r^VgnbHnrcontaminated. However,sw—

osedly
about how they set fire.

They talked until 3 a.m.
.■Jeremy said that fJ'he2efirione^sa^o^the futon while

Petitioneritried°convincing^himttonstart fire until around 2 a.m.
B

C. Petitioner said that*««>&TJ£t£ * 

tween the futon and on the futon and lleremy started 
ITi^TnrthearcoScht Petitioner said the, moved the ^around
s t ic^bacl^and3 f orth!°Petitioner ^ed^he^ire the T.V. 

to the futon with a stick.
D. Jeremy said the only £!L£f ^^f^fhave ft" T'V' 

and the computer. He said the living room. He did
a fire near the chair and the table in 8tarting any
not mention using any sticK. ne 

the couch or futon.fires on
bedroom^where1”fire loswe^^U^/a MlirT

was started.
. o 9H1 9 Pptitioner confessed to try to put F. On September 9,2012,Petit window in the northwest

0.W.) back in the h°V®® ^t^iews Petitioner denied ever 
bedroom. During the fir . j be was lying because they
havingflj • Wl\ special agents in ^ wiodow in the
said 1Vneighbor saw him takingO-WV”« ‘ “ y , had not
northwest bedroom. petitioner poin^edjkept iSishng he did 
been in that room. However,after g . , be lying because
not have «•».) and s^Sgested that he_m |h ^b ^y h|ase;Petdt 

really trying to put CIS * •/ . j fid W *) to him and hesaid that his wife Sharon handed <to <i ^
^ - neighbor. During his last inter October 25,201

he was
finally .
handed her to a the_window. However,un ucLuuct ^
he tried to put (l!.W.) intona out of the house^and ^
handed Seftoathetneifhbor':sSe1deni!iWiha0tUshe ever gave 

to Petitioner.
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confirm each
"interlockstatements did not

The subjects upon these tu° c°"£ “?elevan t ."'rhe descr-
^an not in anyway be charactertzed as^trre ^ dl ute The,,
fact°that^there1*exist*”insufficient '^indicta of^re^pabil c^j:_
following £^miid£££^pocking"roharact.er of the confessions , ^o^ 

ession t h presumption against t . the accused
evidence that a co-defendant ted by such
unreUable^ancl.tihe^convictit^ Petltloner.

and"Jeremy'sPetitioner's

theovercome 
unreliable
ifekirently 
evidence the cons

“s-sa.ir.s;srs1s‘S.Ssas;f
/ -i q /. 88-89,84 S.Ct. ^-custody interrogation,

S.Ct. at 2054.

stem of _
confession* slon the 23,

.ohfq were violated due to
The Petitioner’s due P^°^e®Sfal|e confession and the pro­

nolice misconduct when taking evidence in violation of

S3£|3Si^=;|;S:||p"
crimes outside^th^ confession in violationthe state

0stabhieisShath8e1rust«orthiness
of the Fourteenth Amendment.

Court,as long ago a®g||^ted
103,112,55 S.Ct. 340,79 ^r’sen^ati0A of false ^idence^is

177,87 L'Ed'

214 (1942).

The Supreme

Pbe descrepancies , along the h!fef andVemlinef

confession ^UbM^h less be considered reliable.
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i

There are three important decisionupoints in the interrogation 
n process to analyse to understand the cause of a false conf­
ession. The first decision point in the police decision to c- 
lassify someone as a suspect. This is important because police 
only interrogate individuals who they first classify as a suspect- 
police interview witnesses and victims. There is a big difference” 
between interrogation and interviewing: unlike interviewing, 
interrogation is accusatory,involves the application of spec­
ialized psychological interrogation techniques,and the ultimate 
purpose of an interrogation is to get an incriminating statement 
from someone whom police believe to be guilty of the crime.
False confessions only occur when police misclassify an innocent 
suspect as guilty and then subject him to a custodial interr­
ogation. This is one reason why interrogation training manuals 
implore detectives to adequately investigate their case before 
subjecting any potential suspect to an accusatorial interroga­
tion.

The second important decision point in the process occurs 
when the police interrogate the suspect. As mentioned above, 
the goal of police interrogation is to elict a voluntary inc­
riminating statement from the suspect by moving him from denial 
to admission. To accomplish this,police use psychologically 
persuasive,manipulative and deceptive interrogation techniques.
As described in detail in the previous section,police interr­
ogators use these techniques to accuse the suspect of committing 
a crime,persuade him that he is caught and that the the case 
evidence overwhelmingly establishes his guilt,and the induce 
him to confess by suggesting it is the best course of action 
for him. properly trained police interrogators do not use phy­
sical or psychologically coercive techniques because they may 
result in involuntary and/^r unreliable incriminating statements, 
admissions and/or confessions.

No investigation was done into the possibility of Petitioner
bein 
and
before the interrogations 1 led to the corrupted investigation. 
Which nothing either defendants said was varified.

g involved other than police taking as true the Petitioners 
Tleremy Wand's confessions. Such lack of police investigatio

If the suspect is innocent,the detectives can use the sus­
pect's post-admissions narratives to establish his lack of k- 
nowledge and thus demonstrates his likely or certain innocence. 
Whereas a guilty suspect can corroborate his admission because 
because of hjis actual knowledge of the crime,the innocent s- 
uspect ban not. The more information the interrogator seeks, 
the more frequently and clearly an innocent suspect will deraonstr*.
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out either
ate his ignorance of the crime. discr-
?o he wrong,to ^VilflEEielce. Assuming t"at neither 
iminating between g»i “d^in ^ contami„ated the suspect^
?etiansSfe«?ngrinitiation about the crime facts,^ ^ answers 
exten^o^contamination^is^unkown^theblihli^^^ contribute*"”

S2HS.5S sr*s FiSLE“«e s 3*b- 

•^^I£“^:iKi5•^^rS€5ss5i,however ,hxs ans „QT.4fable information that fable crimes

BSr^^-ssas-Sa^-®^ •----
Law enforcement un?;ove'i0i2 3Elyywllde“^eEnfrif i-' 

"olTtlf U«t'|« ]:|°er?ecitder

fitt1'\°jj!nrtmaginedwha?fhappened in^hat: 1%*°^Jbfough the

tsT-finsr:emember).l!eremy Wand has , u.
arently has eaten 
or two

but doesn't r- 
nearly 24 hours. App-

has eaten little or no^|;e*y -^tired! The interr- 
of his interrogators say:s3 :t^ey interrogate really 

ogators°appear to be coercive «terrog
intenSlLa0rnd! (quoting Dr. ^te's report^

that^eremy3isSgui 11y®and willing to wring

rve interrogaions 
SA jraertzborn and 

e tunnel vision,co- 
it out ofi have . .

Boswell in PaJLtlculal: 
nvinced
him.

. Snrsu‘S:.tS.»iSS“^i„ 

- i|!; r/«a"-dK-";lss, the
worthy 
what its 
district attorney
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. that the dis-desirewhat he knows to be false and^^the^esul^of guile 
trict attorney's silence vfjs. ° t with the same,presenting,^ 
to prejudice little,for lt" 1.p , sense be termed fair.

ystoKSVS^■•"ss-rsasKi^ssui; s:ssu;
IlLb!uGh!402 F. SUPP. 3d 110 (F..D. OK. 2019).

or a

Here,the state tailed to -^HrlL^Ston^hSe 

^h^d^ ^Peer's confession in to ev-

idence.

VI. MOTION TO STAY 
proceedings

Patricia Fitzgerald sent a 1- 
"Few days ago,I got a 

current boyfriend, 
are living in Mauston. 
trailer while they.were 

Shannon is suspicious that 
said just recently there 

living in.

On January . 21, states :etter to Petitioner.the lette Sharon's 

CallsrtKr£and£her hoyfiend
asleep^F.very thing was ^destroy ed^o

the apartment they are

She

This new information would p£?gld®tual^nnocence,and 

evidence, and es^abl^shbthif this^ew evidence is puL 12021°the

Petitioner sought to stay th P the district court render
c°urt «itl> this new evidences^nth circuit decision to^deny

^"of^pealibilityand denied 

Circuit denied to t”u?r“ceedlng3 .
the motion to stay

newly discovered evidence undermines the^prosecuto^

{Tnl to3undermine confidence in 2d 808 (l^fT^

etitioner must show that it

r' s
The
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,uror would have convicted i" ,538
IS 327 °115 S.Ct. SSljsee^also HOU|EVj_^ial court presente 
126 S .Ct. 2064,165fL Ed 2d lM(2006^iiist.c determination 

with Schlup claim grly instructed jurors would \
sit su^h ? i|
innocence exist.removing anclalm. See House,547 U.S.

' “S^nScf^!- the removal of any(10th Cir 
Petitioner s

cedural hurdals.pro
Numerous jurisdictions have f ““^lU^nfwho"^'1?- 

manifest iVstice °£ua™£1™"®ocedural defects will ^waived.

(Wth Cir. 2010) (^^i.^TasI including statute JWt£“ns)
see1"also SATlAMSSBI’6”^ “ HUlvl substantive review

S&X
in^a'wtit^of 729J60 (1993)5(claims of factual
innocence^based^on^newly discovere^evWence^^rmitte ly)

’p4etitAiinA;n2neliy discovered
(allowing itSti habaaa. ther procedural problems) ;PEOPLE

ISrliKj
'oHiSis abuse^its'descretion^by^denying^to^stay the^roc-^

^^iaS»«ar3as-must show that /?\ h s been discovered since dil-result or verdict, (2; nas De« , , the exercise ot due aii.Se573,-irss?.rftr;hSesi-5:.- <*> - -marely cu-
mulative or impeaching.

residential^ ires^if ̂ this
Sfd°enncWeafs pres"^ ^

new
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reasonable doubt.the petitioner beyond a

inscribe that de^ret^°j;' purpose. Staying a federal habeas
must be compatible ^DPA P P of encouraging finality
petition frustrates AF.DPA s °?J^i titioner to delay the
of state court judgments ^ |s and it undermines AWDPA sresolution of the federal proceeding » edin by decreagxng
goal of streamlining federal hate v his claims in state
a petitioner's incentive to exhau^^^^ Thus>stay and abeya
court before filing h limited circumstances. Because g
should be available only in ^ petitioner’s failure to
ranting a stay effectively excuses p abeyance is only
present his first- to the state there was good
appropriate when the dls^rl^-?° e to exhaust his claims. Even cause for the P^tionere failure to^ex des-
if good cause existed,the distri unexhausted claims are
iretlon if it granted a stay when the unex ^ apptoprfate the
plainly meritless. Wh^®. still limited by AF.DPA s time
district court s de^Cdf trict court does not place raafon*bp lines concerns. If a district state court and back,P-
time limits on a pet:Ltioner ■5 t^P.^e^^ould frustrate AF.DPA S 
etitioner,especially capi Pndefinitely their federal habeas 
finality goal by ° enKages in abusive litiggtion tactics
review. And if a Petlt:L°E*rdfct court should not grant a 
or intentionally delay,the d would likely be abusive of
stay at all. On the other hand?^ W°^d ^gtaJ and dismiss t 
descretion for a district couroner had good cause for his fa 
a mixed petition if the pe are potentially meritious,
to exhaust,his unexhausted claim engaged in intentionally 
and there is no ^d^at"^sth^ch a pltitioner ’ s interest inlitigation tactics, buch a p ±ghs the competing

federal, -view of^hi^c,[^InTpetition..

’

dilatory 
obtaining 
interest finality

In attempt to resolve the problem^some circuits rather
a version of the "stay abeyance unde^the^^ dl 6t
than dismiss the “xe^“^°and hold it an abeyance while the 
court might stay the Portion “ exhaust his previously 
petitioner returns to state C°etitioner exhaust his state re- 
unexhausted „iil lift the stay and allow the
$i"o»2%f£c.ed in federal court.

The prosecutor's taowingly use of false confessions^involves 
P-secutorial^isc^nduct^u^ q£ ^ trial prooess.

not
corruption
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conduct in this case in taking
3d atnnncT.AS V. WORKMAN,560 F.

Ar.im^ 1 A97 U.S. <|.8|,104,96 S.Ct. 
Further,it was the prosecutors 
affirmative action.

VII EVIDENTIARY HEARING

evidentiary hearing,Petitioner must also
beyond his control, 

nAVISdemonst r ate**that the°state counts for reasons

aus ted%he^exhaus ted
V ffffano.454 U.S. 1,3,102 S.Ct. 18,70 L.Ed. 2d 1 An
exception is made only if ^ere is no opportunity to obta ^ 

^riL^rto^re^ume^n e?foS to obtain relief^
nTFMAN V. THOMPSON,501 U.S. 722,735 n. l>l13-^-Ct.^2546,
4Ni~-—» , r,n /1 nriii .uapptc v. RF.F.D .489 U.S. 255,269,109 S.Ct.
1038 * 103 L^Fd ^308 ^^89)TTheissues not being fully perserved
ma f^e been because.despite the petitioner requesting

factua^dispute were^ot^resolved^in^the^state^hearing; record

isaaewhote-(3)?heefac?-nnSerSprocedure employed by^the ^ate^^

^rs^t^ii^riUaSo^orneSl discovered evidence; (5) the 
material facts were not adequately developed at the state court

rart^rnoi^rorrthr^eara^U-ntrLS6^ fair fact 

hearing.

• 'ft

an e-

An adequate and independent finding of procedural default 
will^a^deJal habeas Review of the federal c aim unle s he 
habeas petitioner can show cause for the default P Jder
attirbutable thereto,or demonstrateth^ fa^1^ .
the federal claim will result in ^ ?ail£“ to developof justice. The Supreme Court has held fchat a failure to aev p 
the factual basis of a claim is not established unless ther 
is a lack of diligence,or some greater f ault attribitaYLOR, 527 
the prisoner or the prisoners counsel.' WILLIAMS_V- IAYLU£,oy 
n c aoo ion S Ct 1479. "Diligence for purposes of the opening'clause'depends whethe? the Prisoner made .| ««°nable
attempt tin light of the information pliable alt the

ipon ihllier ?ho?e efforts could have been successful. Id.
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Cir^ZOOl) C"the his“lff Mt^M develop
Cit. ^ ' .. nptitioner was ding cCOverable. )• iaeon whether the p the facts were dis ire in the

Williams,529 U.S-Jit^ ^ had requested an evia^ ^ hia
post-convictio that the petitioner p uUng conference
to consider ?viaeno ^ u 15>2015,a sene de£endant
post-conviction ^ed Appellate Counsel the supp0rting
was held the Court revie„ed the motion a Dr^ Thompson
13 aS^I’lere irom S£. Beiver. ft»» " ' ®7„uasking for an 
reports nere those issues,and a ? to those md-
and Dr. White on , t the Court would li asking me
evidentiary hear g their findings,or ar y this
ividuaIs directly as , what are you Peg“®aing s0 that the

Fitzgerald: "I «°uld 'Sq“n theih ?epofts and i ass
Kirt’coXd LaAhe experts| “P^^1 ss „a.iae ^;n

that ‘Is'SH “the tourt denied petitioner | appealed
On May 26,2013, evidentiary hearing. Tn Wisconsinmotion without an evldenti^y^^ hearlng and 'he^i.^^
and again requeste an trial courts d a petition for review
Court of Appeals affirmen^ petUloner £ii?d,aPf petition £or 
an evidentiary h?ari g- Court,which denied t P „ develop
with theT«iscOensinoSupremenot responsible^orja^ S225*

the1 the factual baalsw°pliams/'the relevant “'‘JV^have’ discovered(e)(2) • {“S^&e^SitiSSU theoretically couldha^ d^
StSP^idence whils, *: wasf

^^W^ictior-court tc^-lifte'c-ou^sel attempted

trfe-e^r/eSfrr/ering in

;sh?flu« tVdesVeloPdtheate! 

^co^f^low. See *;thene, 253 F ^constitutionally, deficie

cannot be barred because y ver product of the al |tUioner

agBfeft* l-~
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* y »
PeH H oner* s 

that he didstionressed due to 
ri2hts9.20127 statement should have ^gtitll1-iorial

claims in state courts.

• c a i-Vio first reauirement for an 
The .Petitioner has sat^ 1®e_AF.DPA standard.in that he 

evidentiary hearine under the entitle him to relief.
has alleged facts which.if pr , J "state Courts-for reasons _
ASS to1 the second '“^E^eiuEn.r-SSer --idf^Vet-
bevond the control . n Mothenev•225 F. 3d at 1
iS a full and fair hearing. never received a "full
itioner has met this reauirement.as h did evervthm2
and°fair hearing on his claims, the oetitio^ ^ his lai« in
he was able too to d®ve^°Dpetitioner adequately devel°^e^r^®dlCe 
the court proceedings. Fet ed not show cause and preiudi
material facts of his claims^he "®edv"dentiarv hearing. See
Id.a(requiring*no~showin/of^cause^and^preiudice" as^undei^^_^

§2254('eH2)tinapplicable becau^e^petitioner^di^not sd^SQ 648^

*( 7 th^Cir.^20O0)a("under pr,s-AED'p?e?ioisXs?^ehcSurtX * 

to adequately develop material „ and prejudice standardjqEfiftaa- ssrt* »-he must Simply sWthat the^
the claims in a

show that they 
claimsrecord of the Wisconsin Courts decispetitioners

did not conduct a ®easfbased on new evidence. 0n P°®g“
to withdraw his guilty p ... claims by saying 1conviction review dispensed with his The Co t ackn-
not new evidence,just evidence ° P evidentiary hearing/
owledged of defendants was r^^g * the decision on Rroc- 
Th^Wisconsin Court °f ^^““d^not constitute • hull

andlaif hearing." By :LP°Ei"ic?fng’hiTclaims'Jthe circuit court
videntiary hearing and by red | Qn hls claims, ^he Circuit
foreclosed development ot n and fair" review of Petitioner
Court also failed to P^Y1? „ bar for withdrawing bis gu^y 
claims by imposing too high b in Appellate C°^!r ?
plea based on new evidenw. iM « conviction review decision, 
not correct this error m its P ,.i peer's claims on proc

hearing" on his claims.

The

of Petitioner that the tactual
Petitioner diligentlyfault

been developedHere,it is through no 
of his claims has notbasis
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t -^v >

sought an evidentiary hearing a^every.

roToW^lvUtUry^ar^P UU>»f*58 F. ?d657,664-65 (7th e urt did not f Uy 1060(§2254
evidentiary hearing wher forth)iDavis,388 F. ™ ^ his

aSSamaS****”-'
CONCLUSION

the foregoing "aso^.c-tiorl^l^ ^^d..

"■ ^ the alteri" ^ere^is^^good^aith^showing^^^For
this case, 
ntiary .the proceedings 
discovered evidence.

to stay
hearing to seeto return to

Dated thisJXia^--day

Submitted,Respectfully

4fefssV5
Pro Se
W.S.P.F•
Boscobel,WI•

-P.0. Box 1000 
53805
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IN THE

SUPREME COURT OF THE UNITED STATES

ARMIN WAND III-PF.TITIONER

VS.

BOUGHTON-RESPONDENT(s)GARY

PROOF OF SERVICE

x * • ttt Hn dpclare that on this date,JIiia_^^^1^4i^’^I,Armln Wand,III,do declare uwi served the enclosed

^a?yr=UndTn^

p^rtfcoiercilflltrTer 1o? deliver; within 3 calender days.

as follows:and addresses of those served areThe names
Solicitor General of the United States 
Department oflfustice 
950 Pennsylvania Ave.
Washington,DC 20530-0001

I declare under penalty of perjury 
and correct.

N.W. Room 5616

that the foregoing is true

Executed on

■Signature""
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No •'rt*.

IN THE
COURT OF THE UNITED STATES

SUPREME

ARMIN WAND III "PETITIONER

VS.

respondent(s)GARY BOUGHTON-

forma PAUPERIS• _i.i rution. Today i 0
I am an inmate ISr^EAVE T9 in the ins-

sratf ““
■• either by me or y foregoing isprepaid of perjury that 

to 28 U-S.C. §1746.T declare under penalty 
1and correct. Pursuanttrue

Signed

Dated X(q 2*1



NO.J.

IN THE

supreme nnm?T of the iinttfh states

ARMIN WANn TTT — PRTTTTOWFT? .

VS .

GARY BOIiriHTnN-RFSPONnKNT.

DECLARATION OF ARMIN WAND III

Armin Wand III,a prisoner now being confined at the Wisc­
onsin Secure Program Facility at the time of this Declaration 
was drafted and signed,hereby declares the following pursuant 
to 28 U.S.C.§1746:

1. My name is Armin Wand III,i am the plaintiff in the above 
captioned case.

2. I submit this declaration regarding the timeline of my 
petition for a writ of certiorari.

3. April 16,2021,the Seventh Circuit denied my request for 
a rehearing and rehearing en banc.

4.. September 7,2021, i filed my petition for a writ of c- 
ertiorari.

5. September 20,2021,the Clerk returned my petition to make 
corrections and re-submit within 60 days.

1

■RECEIVED 

JAH *6



6. October 27,2021,i re-submitted my petition, (a copy of 
the receipt that i sent my petition by priority mail and aut­
horized the institution to take payment from my trust account).

7. November 16,2021,the Clerk returned my motion for leave 
to proceed in forma pauperis.

8. November 26,2021,i sent a courtesy letter to the Clerk 
informing the Clerk i filed my petition for a writ of certiorari 
and affidavit and declaration in support of indigency sepera- 
tely because i thought i had sent it all together when i realized 
i did not sent the motion for leave to proceed in forma pauperis 
i immediately sent it out.

9. December 17,2021,the Clerk returned my November_26,2021 
letter and motion for leave to proceed in forma pauperis and 
informing me that the clerk has no record of receipt of my p- 
etition for a writ of certiorari.

10. Courts hold pro se pleadings to less stringent standards 
than formal pleadings drafted by an attorney and,moreover,li­
berally construe pro se pleadings when determining whether they 
state a cause of action. See HAINES v. KERNF,R,404 U.S. 519,520 
(1972).

Pursuant to 28 U.S.C.§1746,i declare under penalty of perjury 
that this declaration is true and correct.

13.-36 -aiExecuted on

hi
III #380173Armin
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L- WISCONSIN
Administrative Code 

Chapter DOC 309

DEPARTMENT OF CORRECTIONS
Division of Adult Institutions 
DOC-184 (Rev. 2/2017)

DISBURSEMENT REQUEST
SOLICITUD DE DESEMBOLSO i

OFFENDER REQUEST - To be completed by the offender. Please print or type all items except your signature 
SOLICITUD DE OFENSOR - Debe ser completado por el ofensor. Por favor impriina todo excepio su fiuna iHOUSING UNIT/FLOOR/CELL 

UNIDAD/PISO/CELDA
DOC NUMBEFffll 
NUMERO

OFFENDER FIRST NAME / PRIMER 
NOMBRE DEL OFENSOR

OFFENDER LAST NAME / APELUDO DEL 
OFENSOR IVie)

\ !
u'J bfl'tQft i Ft . , / V v ) II,

CITY / CIUDAD ^STREET ADDRESS / DIRECCION DE CALLE STATE 
ESTADO '
■vyt i

ZIP / CODIGO 
POSTAL

PAY TO NAME / NOMBRE A QUIEN SE 
PAGUE /</ Y \ t) 0-A, ■s v/.h_____ I/O i Mn Ft ./> 4 f)
REQUEST FOR: SOLICTUD PARA: □ 4 - Photos Fotos *'
□ 1- Copies / Copias CH 5 - State ID Photo / ID con foto del Estado
□ 2 - Shipping/Freight Envlo /Carga □ 6 - Savings Bond Purchase 1 Compra Bonds de Ahorro □ 10 - Other (reason required)* Ofra (requiere raz6n)*
□ 3 - Postage Posta de Correo_______□ 7 - Savings Deposit / Deposito Ahorros_______________□ 11 - Route Check to: Envle cheque a:

'FUNDING SOURCE: FUENTE DE FONDOS ^ ,
□REG - Regular Account Cuenta Regular PWR - Work Release Account Cuenta de Trabajo PREL - Release Account Cuehta de Liberation PLegal Loan Prdstamo Legal

INDIVIDUAL ITEMS REQUESTED Artlculos Individuals Solicitados
ck: c ul - ■ *

//;.■> /___________________________: ,
□ 8 - Savings WithdrawalVjOesemt&o/so de Ahorros
□ 9 r Property Purchase Reason required)* / Compra de Propiedad (requiere razdn)*

\■ i

•REASON FOR REQUEST (Must complete if you choose 9 or 10 above)
*RAZON POR LA SOLICITUD (Debe completar si escoge casillas 9 o 10 amba^

£ <ivl V-i-vo li/iiUfl*3 ! i T «. •• 0 0 .i r<1I/' \
it v i fsr i_______ "
fiirh u I if ^ i ; C <505

OFFENDER ID VERIFIED
IDDE OFENSOR CONFIRMADA

\: -i ; I
/57Z 980/099> $

DATE SIGNED 
FECHA DE FIRMA

OFFENDER SIGNATURE / FIRMA OFENSOR(A)

(t/LA
M iTotal Amount Requested 

Suma/otalSolicitada: „ in. bo !
If) -i. 6 JcJ Staff Initials: i

DECISION - To be Completed by Department Staff Only / DECISION- Debe ser Completada por Empleados Solamente

No Check: □ DMV Acct. □ Other:DATE SIGNEDDISBURSEMENT APPROVED, BY SIGNATURE:
/ Deliver Check to: ________________

Release Date (if REL acct is requested:^ z./ //
SUPERVISOR APPROVAL'SlGNATURE (Ifrequire'd)'

> ' /
DAtE signed (TWTiozmibSCHECK#

REASON REQUEST WAS DENIEDDATE SIGNEDREQUEST DENIED BY SIGNATURE

DISTRIBUTION: Original (White) - Business Office; Copy (Yellow) - Inmate
7021 0=150 D0D5 1515 !
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