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OPINIONS BELOW

Ihg United Stains Court of /Appeals for the Ninth Circuit fiWd an 

unpublished Order on Avgust 15,2021 denying IMcMabons Teguost fof 

authornation to File a second or successive 2 £ u, s,c. 1 2254 habeas 

Corpus petition. See Appendix A,

Jurisdiction

Subject-matter Jurisdiction has been collaterally 2 Ifached tn the 

Eighth Judicial District Court for the State of Nevada Since 20lt, The United 

States District Court For the. State of Nevada had origination jurisdiction 

Over this case, pursuant to 25 U.S.C. § 2254. The District Covit rUmed a 

Certificate of Appealability absent a hnemorandum of points of Authoritj 

Conducting a de novo reviecoof the Subject'Natter Jurisdiction challenge, 

lhe Ninth Circuit denied IMTNahond request for leave to file a second of 

s uccesstve petitio n ond-er 25 U,5. e, I 2254. This Court hasjurisdrction 

pursuant to 25 U.S.c. I 1254. 5ee also Sup. ct, R. 130),

or

Constitutional provisions involved

The First Amendment to the United States Constitution guarantees the 

fight to redress of grievances of fjpv&tnm&n t, The Sixth Amendment to the. 

United States Constitution guarantees the right to assistance of counsel in a 

Criminal prosecution. The Fourteenth Amendment to the United States Constitution 

ojuaferitecs Due Process of laio in criminal convictions.

/ , f
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QUESTIONS PRESENTED

Pet ltiondr, J obnny E. FtcMahcm, has bee Laterally attaching 

subject- matter jurisdiction smce EOU, However,'this is the First 

time this Honorable Court has been presented with this meritorious

n co

Claim.,
Both the United States District Court for the District of Nevada 

and the Ninth Circuit Court of Appeals Failed to .'Conduct 3 de novo 

Tev'iCu; to certify the question of jurisdiction or Fraud upon ihe court 

pursuant to Rule <oO(b)C6)(d)(3)/

The questions presented in this case are'.

(, Whether the Ninth Circuit erred m denying Petitioner a 

second or Successive petition in Failing to review the State of 

Nevada Clark County District Attorneys Office statutory requirement 

following the law to, both timely and legally, obtain Subject"matter 

jurisdiction to prosecute FNFahon of an 

of his Foorfeefh Amendment right to due process ©f law?
y crime depriving FNlUah^n

2, Whether the INinth Circuit erred m denying 'Petitioner a 

Second or successive petition in, fading to review the Las Vegas
obtaining subject-justice Court State'of Nevada statutory error in 

matter jurisdiction T© even hear the case -depriving FFflahom op 

,hiS Fourteenth Amendment bight to due process of law ?

3. Whether review of Subject- matter jurisdictiorngm <3 collateral 

attack, be lached,time barred,or procedural^ defaulted by respondents?

IV,



\ip heiner the. August 10* 20 21 Order of the United States 

CdWrt of Appeals For the Minth Circuit erroneously apply the

of United States District Court for the District of Nevadaop in io n
Case number 2; M-cv-00016- APO-CwH .decided on September 2S*2.011 

deny Petitioners First Amendment Right of redress of grievances 

to flic a Motion For Reconsideration pursuant to> Ninth Circuit Rule 

21-1 and Rule 21-10 foreclosing -appellate revieu; of Petitionary

5. Whether State of Nevada prosecutors 

criminal conviction by introducing faulty DNA evidence in a triad 

t© inflame the passions and mislead the jury committing fraud upon 

the court under Rule 60Cb)(C)(d)(3) depriving Petitioner of a Fair 

trial under Fourteenth Amendment right to due process of lau>?

can secure a

(o, Whether a first direct -appeal under of affirmance be held 

as legal uohen State prosecutors failed to serve a copy of their 

anscuer brief on the Pet ifioner, or counsel of record, in Vto lation of
denying Petitioner the fighfNevada Rules of Appellate Procedure 

to file a reply brief Violate fourteenth Amendment due process rights?
m

Til Whether an ev/identiary hearing be held as proceduraUj

erroneousfull and fair euhen State prosecutors intentionally introduce 

forged documents of a sitting Judge create extrinsic fraud upon the 

court under Rule 62(b)(6) (d)(3) in Violation of Fourteenth Amendment

.Rights fp hue process of Iauo ?

V.



a> necu' evidentiary hearing ts constitutionally 

warranted when trial Counsel, in their Criminal tna b impeaches himself 

S'nd is found to be mentally impaired to represent Petitioner at trial ?

cl! Whether judicial discretion can be invoked under Circuit 

Court Rule | o and 2.0C0 when the poioer of the Court to act, m matters 

of juris diction, arc federal mandates ?

8. Whether

LIST OF PARTIES

The only parties to this proceeding are those Listed tnthe caption,.
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STATEMENT OF CASE

F In. the faUof 2 OOA Nc Mahon's 11 year olA baby sitter^ £. U.,

A months uas fired from her position for accessing ACr/Iabcns 

computer a.n going on sexually explicit sdult websites,falsifying ber 

age as 2l, McMahon and daughter^. M 

time,3s FH. had 2 Key to access his apartment.

of

Coe re out of town at the

being fired the following da/ E.Hs mo the g L, R, l<.,, fi l ed 2

S-<sx ua

V . assaulted FT. While she was at his apartment tn Las Vegas, Nevada,

1. Vp
complaint with police alleging that Mc Mahon had repeatedly

on
((/

3. Shortly before f. LL accused NcMahan, she went to Mckiabons 

daughter RlTs birthday party Where she spoke with a childhood friend of

if.H. allegedly fold SK what she claimed, happened to her and askedR.M.ta ST-,
5,h. if tTMahon had also Sexually assaulted her,

accused NKliahon of touching 

STs Vagina once while she Was asleep at R. fs, FM5 mothers apartment 

Henderson,Nevada. DT. then changed the |oc2fion,W a neut police 

report, to Clark County,Las Vegas.

A. In liar ch, 2 00 5, S.l< s m other 0. R

W

\ ,
5, Rc Mahon cooperated with the Investigation,. He Voluntarily let 

police search his apartment, ot>serv/ed a LVMf 0 officer Sit at his computer 

m stall a diskand download data off his computer. He drove himself to 

the police station, where he spoke with 2 detective, A.C, for forty 

minutes, In the' interview- Ac, averred that the allegations of 1J, [-1, were 

not 3 rap A but he lied and claimed F, IT was pregnant. At trial hecalle'd

£ll,



ihc lid a ruse to secure a DN/A buccal suuab sample. At the close &f 

ihe interview, hcIdahon left A\C. 5 phene number .references, f"lchlahon 

utas nut arrested and he left the station.

(o. ft Mahon's mother vH ft, then" fowK a- bad fall, had a bad accident''

ftGftahon traveled bade to Texas tcd bdp my mother leave Texas and 

<50 to 3 test home which my sister leas (working on m Florida. ITftftahon 

id later testify that while he was away E, H, called him to a-poiogi 

fur fabricating the 2 Id egations 3 gai n s t H imi b (avmn g L R,K,, who wa s

LR.ks

W6 u ze

Kchahon because he- refused 1o continue Subsidizi’Upset at
^Eat bed ventufe 3 5 3 motive fur calling police.. Later retained trial 

counsel convicted fe Ion, Pa u I Wommer never Subpeonaed. FlcRla-hon s cell

3

phone record 5 to confirm the call and impeach EhH.,as later at trial 

E.H, claimed She never talked to ftGftahon Subsequent to her Complaint.

7. On December 12,2005, Some id months after E. Ks complaint, 

lTclhahuniR1h.)and a child friend dropped off a belated birthday/Christmas 

Car d to F, Hs apart menft L, RtC. called th e p 0T1 ce, b uth E, H, and police set 

[gc ftahon, f lu shi n g him out into the public executing an unwarranted 

arrest on private property fur expired license plates on a-friends car.
up

8. During the' next 72 hours m custody hrtAa>\on was nut afforded 

a, probable cause hearing for the' unwarranted arrest, On December I S', 2005 

3t the initial appearanee, ftcMahon m custody, un a monitor Wommer in 

justice court, the state prosecutor failed to present a proper charging 

instrument fo> prosecute IdeHahon, Justice court magistrate,K3J-I.} 

absent p0 w£r to hear the Close, passed the case Ordered Hc(7aTon

Siii.



released on CXR.C own reco-gmaa-nce) oofVt le Wpmm^r stood mute'.

M. Some (o hours iatepat (: 3T p.im,, state prosecutors fa-xed 

Over to justice court an information,absent a- declaration Statement 

from either ErrH. or Si K., ho r a Warrant s ommons ./d eel aration from /\,c. 

Between December 1 2OoS' up to March 23,2006-,. Some’ ^ 6 days later,

neither MW Mahon, nor Wommer app eared for an initial arraignment 

to plead, Loan v £ of post bail.

JO. When Mlc Mahon retained Woimmer to represent him 

December 12, 20Of,Wommer failed to disclose to McMahcm that he had 

frontal-lobe brain damage from a iWl skiing a cctdenf or diminished capacity.

, on

Si. At the March 23 y200& preliminary hearing both E. H,. and S.k. 

testified. McMahem brought Dr.P.C., an alibi witness to impeach S.k.,yet 

Wommer did not present him. The State prosecutor C,K. continued to aver 

that an arrest warrant Loas In place for McMah cm's arresf yet the court 

opined,on numerous occasions, that an arrest warrant tuas not a part of 

the clerks file. The Court found that the state did not meet its burden 

Id of the 2<3 counts related to E.H,, due tcp her vague and shifting 

memory. McMahen was held to answer only Si x counts related to E. ft (and 

three of fhem Lucre l esser included offenses and one count related to S,«,), 

Wommer failed to challenge the 3 Soxual assault counts ds to Sets against 

the' will of 3 Victim carrying 2.0years to life Sentences,or the nonexistent 

arrest warrant,as toed as want of subject-matter jurisdiction. The 

Court again released McMahon on O,R. Again,absent the power to act, boond 

the case over to the distn ot coort.

on
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[2. After the prelmunary Rearing Wommer did very fithe pre-trial 

invest I gabion or litigation. /He filed one mwtion^ as King to dismiss the

due to the state losing the hard drive to HcHahon5 Computer whichCase
uuoutd have confirmed that HcM.abon fired E, HMa$ a babysitter, because she 

accessed adult websites, using IHC hahorfs passnwd, and falsified her age

of 21, Hmoever, irrespective of'Whether the police had made a copy of the 

hard drive,the computer itself had been returned to the store cohere ti.qfa.h0n 

rented it. Worrwr made no attempt to subpeon a the computer itself or have,

if fbrensically e jammed, Wommer later testified that he had mo Knowledge 

of accessing IT data from the Service provider or host. At the hearing

He Mahon 5 computer during thepolice testified that ho one got 

voluntary initial search^ yet again EHliahon testified that a LVIHPD 

official ckdget on his computer 3-hd installed a disK to download data 

3S mandated by poll ce procedures of sex crime search engagement.

on

13, 'Wommer failed to Sever the independent counts of E.fhSnd 5,f. 

3-5 neither case toas cross-admissible, flAHahon would enter the Court­

room on an unlevel playing field forced to defend himself against bofbcases 

m 3 Single trial inferring prior bad ad evidence against tcoo Untness 

d ccusers,*

Id. Subseguent to the preliminary hearmgfn Ap r 11, 2005 at a 

bail hearing before magistrate^[<M, DDAC.td averred m limine that L.R.K, 

mentally challenged^ yet the State failed to turnover the mental 

health records of L,Kf, after Z Separate discovery regioesfs filed by 

Wo'mrntO

Co a. s
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15, In April, ZOOl OOA G.O. presented fMflabon Unfh a reduced 

plea agreement proposal foC one couni of statutory Sexual seduction to 

include one count of gross misdemeanor leuudncss.,both probational crimes. 

Based upon Wommer Tendering faulty legal advi sc, flclvlaWon:j maintaining hi s 

actual innocence, refused to accept the plea agreement.

IG. Prior to trial m May,200% Wommer filed no -subpeonas for 

defense alibi or expert softnesses., e>r exculpatory evidence in support, Wommer 

failed fi? utilize the retained Services of private investigator, J,T,> Womimcr 

ruouid later testify that J.Tuoas not retained. The case amounted to a 

misjoined" he said, she said case absent a scintilla of real nr inculpatory 

evidence, The State Subpeonaed LkX on 4 Occasions 3nd in opening state­

ments to the jury promised to call L.K,It. to testify as a material Witness 

to Support ETfs te5timonysyet the state failed to produce LIof.

H. The StK, count u>as based solely.on S.kfs testimony, she 

testified She had fallen asleep at DrTC, s house Luhile Visiting R,H. and 

uTien she uoohe up Mahon's hand loas on her vagma.S'he testified at 

trial that the incident toot place over tloo minutes,but she tolA pcHic t 

that it tooK icoenty minutes. token shown photographs of the interior of 

Dr.Rfds house she Couidnt identify anything - even though she claimed the 

incident toot place there,

IB, fit. testified that flMTahcm met her in a part and ashed her” 

u/lthm minutes of meeting her- if she coas 3 Vi rgm.She explained on numerous 

occasions that she loss "absent minded^soagreed to babysit and go to- his 

apart me nfev<en though learning bells cuent off Also-' according to E,H.

ft.



hcMahon immediately brought her to his apartment 3nd Sexually assaulted 

|T€r by performing oral sex; On her and forcing her to* per form oral sex 

him.. HcMa(non left his phone Humber With EH. and she called Sometime 

later to babysifv although at trial £.f(, testified that MeMah©n called her,.

on

(ff Over the Course oF 4 months, from June- October, 2<0cH\ F.H. 

claimed she never actually babysat R.M, or wa s pa i d. In steady She testified. 

She went to II^Mahons 3-lmost every Weekend during the Summer and 

fall of 2oo^ and he sexually assaulted her. |TciMabon a Uegedly assaulted 

her ZO'to ^ 0 different times-With half erf those times through oral Sex 

and the other half through vaginal iintercourse.. Even though H'cMahon uoas 

only on trial for 6 Counts. Wommer did not object to this inadmissible 

■fe stimony^ o r any of the cumulative errors, or 3 sk for a mistrial,

2.0. To Shore up f.H.s credibility, the state tried to present evid 

that R.H.^vuho was four at the time of the alleged assaults, had witnessed The 

assaults, However, R.tl testified She had no memory of Seeing anything Sexual 

between hcMahon and EH. Vommer failed to request a hearing to establish 

(Whether R. 1M. was competent to testify given her lack of memory 3nd young 

acje at the time or the alleged assaults at trial,, Thus, the- stater u*as able 

to bolster its case with testimony from A,C and R. F. R.f testified that R.IT, 

Once told1 her that she Saco iTc Mahon and F.H, on top of each other moving around. 

But R.f also testified that R.M. told her She had Seen them unrestIing,not doing 

Something Sexual, A.C claimed that at four years old^R.M. told him McMahon 

and F.H. french kissed and had sex. Again, Wommer failed to object to this 

kearsay testimony,

ence.
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2|, During the course of the trial ike staid introduced a blanket 

from Mc Mahon's apartment C Stales Exhibit **33) containing the menstural 

period blood Spot-testified by EH.in Voluntary statement- yet the state 

committed fraud upon the court lintewtiVnally misleading the jury 10 a Ver 

that the DNA blood Spot U?as derived from the initial Sex 3ci in June, 

2,004 thereby fits hymen, loas tc>rn in the initial Sex act by McMahon. 
Again, Wommer failed to object to' this faulty DM A evidence,

this mats i ead i n g DNA evidence. d’rtd tuse the 

oner, who examined CH. Some two
22. To shore u

State called fS.,2 nurse practi
months Subsequent to the Initial Complaint, R S', test ified-absent an 

.opinion from a Imedical physician gyne'col 051st - that E.Hs hy 

by an 3ct Consistent Unth a Sexual assault. Again, \Dommer stood mute 

2nd failed to object to this Junk forensic Science analyse

P

men was torn

23, Vhen states lultness,R,F., test 1 fied she impeached her best friend, 
States Witness D. Rt> 5\k,5 imofher, who claimed that hcMahon never loaned 

DT, *1,000 to pursue internet love interests in bleu? York., R.f testified that 

IV IMahon did loan P.R, £1,0'ock As Such both adult Complainants, L.R.k. and D.R., 

for the minor witness accusers, B.H. and Tk. possessed a motive to lie,

24, MV Mahon testified Snd denied any Sexual allegations took place 

against EiA or S,K, 3rd further testified that E.H, informed h im, when .she uuas 

hired to babysit R.M., that she was Sexually active With her boyfriend Lewis,a 

black teenager and that F.H. Suffered from Graves disease. Again,Wommer 

failed to subpeona Lewis Or anyone known to F.H, tncloAing her be st 

friend 5harona or cousin Chelsea,
* t /



25. Womme’r failed to present a> single, jury trial instruction anti 
further failed to object to any of the states jury instructions including 3 

* flight instruction ' which implied that McMahon had fled the state to Texas 

fo evade lain enforcement m 2o<ViU Wommer failed to file a curative 

Instruction based on States (Witness R.Fand flXFlahon claiming mere leaving. 
V/ornmer'faiIe'd to challenge the States Sexual assault counts based upon 

evidence of FHs testimony 3S to acts against the uiilfpr Introducing the 

states proposed plea agreement to the jury, hchah<?n got slaughtered.

2.(o, At Sentencing Ac hlahori! 1^ ^ 0 ^ uoy Curth the Courts fired 

Vommer and asked for his case file back. In stead, Vommer committed
Court m his' filingfraud upon both the district court and hievada Sup 

forms claiming that fifhahon retained him at the appellate levef then 

claimed to district Court m minutes that he coas appointed to the case at

r <2 me

the lower level and should be appointed to~ prosecute the' direct appeaA.,

27, !HC Mahon, not hearing from Woimmer Subsequent to sentencing^ 

uJss unaware of the extrinsic fraud upon the Courts.yef token he finally 

found out filed 3 timely motions to disqualify Wommer for conflict of interest; 

.'be appointed a Conflict-free counsel; and a Feralta hearing be- conducted to 

$■ el f-represent the direct appeal. The court stayed the motions., McMahon 

continued to do everything he could to' get Vommer off the Case: he filed 

inumeT/OUS motions and even a cunt of mandamus to the hlevada Supreme Court; 
MMMahon additionally filed d Complaint on Vommer to the Mevada State Ear 

Associati0n.vfor conf(icf of interest in stricK violation of Ear Rules of 

Code of Model Conduct-to no availHGITahon also filed a complaint on 

judge Barker to the Commission on Judicial Discipline for forcing Vommer

IS!.



bscR. On the dirdot appeal .after KcHahon terminated the attorney/client 

relationship at Sentencing-again to no aVai I. McHahoir\ strongly asserts 

that based on judge Barker 3nd Wommer being friends and -ex-prosecutors 

in the district attorneys office that the Court protected Wommeir throughout 

the lower level 9nd allowed Wommer to stay on the case to profit and not 

present any fix+h Amendment IAC claims on direct appeal, This assertion 

15 Supported by ^ommirs rune page brief and no T/Ac claims.lhe KLevada 

Supreme Court imposed sanctions for repeatedly missing deadlines.

28. Wommer admitted after the appeal that he and IMtIHahem had 

l r reconcilable differences and could not maintainMany semblance of communication. 

While the appeal toas pending in 2£Hl, Wowmer was indicted 3nd tried in 

federal court with tax evasion,fraud, structuring financial transactions and 

Submitting a false tax return, At the April, 20 13 trial Vfommer revealed, for 

the first time, that he had diminished Capacity , which rendered him unable 

to understand the I augur make good decisions ' as a result from a tRtf head 

injury, McMahon had been strongly asserting multiple -errors of cumulative 

effect/ to no avail,as the' courts treated Wommers errors and omissions as 

tactical and strategicThe U, S, District Court of Nevada, Ninth Circuit 

Court of Appeals 3nd the United States Supreme Court found no fault 

in the [numerous <sth Amendment IAC claims,- \iJommcr was sentenced 

10 forty-one months in federal prison and finally disbarred. In an 

article,by the Las Vegas Review-Journal,Vommer and °l other local 

lawyers were chronicled in billing the state taxpayers for millions of 

dollars- in legal fees'- Worn me r iuae> in. the middle with ^ 'tOo^OOQ.,00* hits 

double-d ipping practice s ©f I AC at the lower leu^l,to profit off of clients/ 

defendants at the direct appeal level finally C3meto fruition c>n,d an end.

DO.



REASONS EON GRANTING THE PETITION

I. THE NINTH CIRCUIT SHOULD HAVE 6 RANT ED A SECOND 

OR SUCCESSIVE PETITION ON Mc HI A HO NS CLAIM THAT HE 

WAS DEPRIVED OF HIS RIGHTS TO DUE PROCESS AND EQUAL

Protection undfivthc first, fifth and fourteenth
AMENDMENTS to the united STATES CONSTITUTION) 6ASFD 

UPON VJANT OF SUBJECT- MATTER J OR IS D1C T10 N,

FMMahon strongly Ssserts that an. extraordinary lout of Imandamus^ 

29 U.S.C. ^ 10Sl Ca) is the appropriate vehicle to collaterally attack a void 

judgment and compel the performance of an act that the lao requires as a 

duty resulting From an offue^trust, or station, or to control an arbitrary 

of capricious exercise of d is cretion. Whereby, 3 writ of Certiorari is a 

habeas corpus application under 2 B O.S.C § 2204 a:nd is not a fast and 

Speedy remedy to Collaterally attack <3 Void ju'dg
Courts jurisdiction^ 25 such exceptional circumstances warrant an extra- 

ordinary writ to Seize the case and for the Court to exercise its 

dtscretionary powers and that adequate relief cannot be obtained in any 

other farm or From any other cour t.

A Void- judgment has been legally descr ibed 35 3. judgment that 

has no legal force and effect, the invalidity of which may be asserted by 

any party whose Tights are affected at any time and any place, whether 

directly or collaterally, From its inception,3 Void judgment continues to be 

absolutely null. It is mcapabie of being confirmed, ratified, or enforced 

manner ot 1 o any decree,
The United States Sup re me CourtinChaney^SlAUSatdSI,

The Supreme Court has required that a party Seeking Mandamus

t that cava aid thismen

no any

l,



cldmi? nstrate that he has no Ot her adequate means of relief and that Ki s 

' inghf to the umt is clear an d indis putabld»

Xt L-5 Widely held that a (writ of mandamus IS available to Compel 

th t per for man ce <of an act that then Wu? requires as a d u+y fes u 111ng from 

Of fi ce, tru st or station, or to centred an arbitrary and Capricious exercise 

<3f discretion. N R5 3A. 16<9; XntX Game Tech., Inc. v, Second Judicial Diet, 

Court, 125 Nev. 153J/U P3dat 558.

The. procedural history of the instant case.

an

clearly reflects'

(. On December I2,200'5 MCMahon u>as arrested, absent an arrest 

ixjarranf, or probable cause,on private property for a non-moving 

traffic offense of expired \lcense plates on Dr,P. Cg vehicle and 

taken to CCDC.

Z- On December !2,2C5r55 hTflahon retained private attorney Paul 

'Wcmmef. Ou'r i n g the 12 hour period of uniawfu 1 I near ce/atio m 

at CCD C, from December I2fh- 15th, 2 055, MCI5 ahon uoas not* 

afforded a probable Cause Gornsfem bearing for unwarranted 

3f rest f changed to 50 hows m Coo nty of Rivers i dev, KcLaughl in, 

TOO OS 45(mI).

3c On 0 e cernber 15,2005 at ll A 5 3. m, IVMokon appeared on a 

Video monitor* at CCDC, \n La-S \/egas Townsfup Justice Court 

magistrate K.BH pres'idedval<5ng with Wommer and a DDA from 

Clark County District Attorneys Office. When event number 

051212-2131 bua.s called State DDA requested the cause be passed, 

as a Scuorn criminal information ouas not available.or prepared

2.



t to justice coo ft to confer Subject-matter J urisdwf id na I 

to the court to hoar the cause,or to hold Hc Mahon to any
to pres e. n

power
crime, Wommer stooA mute and failed to motion the Court in Amine'
to dismiss the case With prejudice as. (atoful Subject-matter 

J ur i6dicfion had not been established . Justice Coin t -exceeded 

rts authority and power to pass the Case releasing HMhahon 

legally subjecting him to appear at a future date.
o in

a R.

/\, Some 6 hours l ater, at 134 p,^ the Clark County District 

Attorneys Cfflce faxes over to justice court magistrate H&H 

3 Criminal mforimation) absent 3 declaration warrant/summons 

for arrest (warrant consideration and devoid of a A eel a ration 

Statement from cither witness accuser, E,H. or S.K., nr a movant 

party adult to a cr immal act, Moreover, absent the presence, 
of Initiation before a lawful court of jurisdiction, See KIRS l~15>.035; 

NRS 34,138and NRS Uh H % legislative intent.

5i From the period of the unwarranted arrest to the unlawful
December 15,2005 through the preliminary 

March 23,2006 |McMahon was denied a pro’cedurally
initial hearing on 

Fearing on
full and fair statutory due process hearing under |4th Amendment, 
In that 46 day period fMlhahon cues never arraigned or given the 

Opportunity to waive, plead bail set.or

6, Fro December 15.;20'05 forward all orders and court ru lings 

Should Have been held as constitutionally null and Void, Which
m

Continues today,

3.



"7. When, NNlahon retained Wommer to represent him, on December 12> 

20D5j Wommer failed to disclose to Mcflahori that he 5uFfered from 

fronfaHob<£ brain damage, Of possessed l'dimjmeh>ed capacity"1 fc? know 

Of understand the law resulting from a IAH skiing accident.

8. At the March 23, lOOG preliminary Hearing State 

to aver 3-d havseum. that an arrest warrant was in place for Mc Mahons

arrest on December 12, 2.00 5. Yet the court opmed on numeroos 

Occasions that an arrest warrant was not part of the clerks file. 

Again, Wpmmer stood mute ant failed to motion the court for the 

State to produce the arrest warrant pursuant to; NR5 lit. \0b\ NR.S 111. 

152; NRS 113.145-, MRS 113, I55;2nd NRS 113,205. The court again, 

absent the power to act, released HcMahon on. CdR, and bound the 

Case over to district court.

PD/A C. k, continued

C\. Subsequent to the preh mi nary hearing Wommer d id very 11 tile p re­

trial investigation or Utlgation,evein though fWhahon r^tanned a 

private tm/eshgador J.T.jdnA 3gam failed to motion the, court to 

certify the question o fguris diction aceompamed by authority m support

[ 0. In Apri I ZODl DDA G O. presented Nchahon with a reduced plea agree­

ment for one count of statutory sexual seduction to include one count 

of gross misdemeanor iewdness, both crimes probations I, Based upon 

Vommer rendering faulty legal advise MNMahon, maintaining his actual 

Innocence, r efused to accept the ple^ agreement which p re-dated this

Courts controlling cases of Lafler V Cooperand Hiesoun v Frye rendering

McMahons claim of I AC ex post facto not retroactive. See Extt27~2£.
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As far back as \ $C>8 this Honorable, Court held, ("'Jurisdiction is the. 
pouter to declare' the Uuf when it ceases to exist.. The only function remaining 

to the Court IS that of announcing the fact 3“nd dismissing the Case*),. See Ex 

parte McCardUNJ Viali ToA, Id L Ed 26T ( ( 868).. This Court has traditionally held 

that a jurisdictional fact consists, of a fact which must exist fora court tc> properly 

exercise its jurisdiction, over a case party or thing-jurisdictiona I fact-doctrine. 
(Citations Omitted), In Maine V Thiboutot TT 8 US 1, 100 SCf 20 5'2 ( lT80).. 
("'There is no discretion to ignore the lack of Jurisdiction 3nd once jurisdiction 

i5 challenged, it cannot be waiv ed or assumed, it must be proven fro exist*), See 

a lso United States v. Cotton, 535 0S 625,630, 122 S Ct 1281 (20oZ),
This Court tn Ruiz v. Norris, 117 S.Ct 1 2 5 hel d, ( States failure to

Comply With its
dental of federally required Due Process U SCA IT), The Ruiz Court went 

On to hold,, ("' If a timely objection is not made 2n appellate court will 
reveise the conviction if the lower courts allowance of the prosecutors 

Conduct Constituted plain error that both impaired the defendants r 1 ghts 

and. harmed the integrity of the proceedings*),.
By Virtue of State prosecutors, Some & hours later, faxing over to 

justice Courts criminal infov m ationn absent 3. declaration warrant/ Summons 

for arrest warrant Cons (deration, and devoid of 3 declaration statement from 

either witness accuser, E.H.or SK

criminal procedures can be egregious enough toOwn

Of a movant party adult to 3 criminal 3ct,‘ y

as required by lauo Comports to the State respondents usurping the legal 
process, The Nevada legislature enacted MRS. 3T,T3'g- which mandates that 

justice court cannot accept lawful jurisdiction of3: case unless;, First; 

fine' allegations of State are timely and properly presented^ Second: A S worn
criminal information "must* be presented to a lawful court to create 3 cause 

Of action'. Third; Jurisdiction cannot be established by the State unless the

5,



appropriate legal Charging d ocv mentds) have been presented f> 

a lawful court of Juris diction by the movant party; and Fourth; Justice court 

has a duty tcr the accused to either dismiss or lawfully accept jurisdiction 

to bind case aver for trial. ( See Ex/15),

uoas

an a ccused m

additionally usurped by State respondents, 

flRS 1.11,116(14) States1,; (4) When a person arrested Without a (warrant is 

brought before 3 magistrate, a complaint imwst be filed forthwith.This never 

happened Uuhich Violates the language, of the legislative intent. The Mevada 

Supreme Court in Sheriff Clark County v LevtnsonY 4 5 Hev 43(f took up this 

Very narrow argument holding, (A A complaint must be filed forthwith and the 

peace officer must produce the accused before a magistrate court of proper 

jurisdiction accompanied by a Suuorn 

hold accused to a crime ).

It is noteworthy that in legislative notes during the enactmeatoF 

IMRS 113.03 5 that the hkvada Attorney Verier a. 1 pursued the passage of the 

Curative (Corrective statute to allow prosecutors to pursu'd the prosecution 

when the initial process fails, based on inadvertence or other matters failed 

to present a proper charging instrument, Essentially giving the state another 

bvte at the apple,. As. Such, nowhere in MRS 113,035 does the legislature 

grant State prosecutors the unfettered fight to usurp and improperly Circumvent 

pre-trial process by faxing over criminal inform a turns to justice court absent 

declaration Statements ot the presenceof the accused to legally establish subject- 

matter jurisdiction,
Ihe Mevada Supreme court took Up this very argument holding.(that 

the proper avenue for obtaining a valid, charge is for the pro-secotion to 

file a .new complaint in justice court or take the matter to a -grand jury).

See Cranford' v, State, A2 htev S‘f U4TC)„ The Cranford court found Support

Nev/ada statutory lam

criminal Complaint Of indictment to

6,



In Murphy V Stat^ \ \0 Kiev 114 and rci/ersed the conviction holding that the 

State improperly circumvented the pre-trial charging holding HRS \13>.03$(2) 

Ouas a device to rectify'‘"egregious <errors"and not 2 mechanism for safe­

guarding the deficiencies m evidence.The court went on to hold that to correct 

Such plain error the proper Vehicle to bring charges against Cdorphyd ucould 

Have been by filing a second complaint or by mdictment 3'mi presenting ham 

before 3 court of jurisdiction. As such jurisdiction dissolved in the instant 

Case at 1145 3. m, on December 15,2co5f

Several courts have (weighed in on improper methods used by 

prosecutors in pursuing prosecution of a case. In tlomomichi V. State N 3 33 

hhW,2dlS~] CS,D, IS 8 3). ( Should these charging 1 nsfruments be Invalid 

there is a lack of subject-matter .Jurisdiction and thus the accused may not 

be punished), In United States

lacking jurisdiction cannot fender judgment but mbs£ dismiss the cause 

at any stage of the proceeding in (which it becomes apparent -that juris­

diction IS lacking (which Tenders the argument ripe-fur collateral attach) 

MRS 34.339 states that justice court cannot accept lawful 

jurisdiction of a case unless*.

First*, The allegation of State are ti.mdy and properly presented' 

Seco.nd; f\ sworn criminal information must be presented to a 

(.awful court to create a cause of action- 

Third', Jurisdiction Cannot be established by the state unless-the 

appropriate legal documenUs.) have been presented to an 

a cc used in a lawful court of jurisdiction by the movant party'and 

Fourth; Justice, court has; 3. duty to the accused to either dismiss 

®T lawfully accept jurisdiction to bind case over for trial.

Swnl iglia, G$G F2d 132(4181). ( A court

1.



As F^f bbcK 2.5 1112 in Efur^Ka V Smith ,, T2.6 P. IS 12) Nezada 

court bet d, (uTbe intentions of the. legislature |5 to be collectedS opreme
from the words there 15 no room for construction"). The court w<mt on

by the imere assertionof(v\,,. nc' cou rt or officer can acquire jurisdiction 

11( or by falsely alleging the existence of facts on which jurisdiction depends. 

The pouter of the' state cannot be mate an engine of persecution.!^ filing 

of 3 proper complaint With the magistr ate IS the condition precedent to his 

junsdictionio 155 u£ 3 uuarrant ), The Court went cm t o hold^ (f, t In at 

this let is m contra \/e nticn of the United States that no state, shall matt­

er enforce any law which Shall abridge the privileges err immunities of 

citiiens of the United States, nor Shall any State deprive any person of life., 

liberty of property without due process of (aw nor deny any person within its 

jurisdiction the equal protection of law").

/\ case on all As With the instant case occure d in Iff! in Parsons 

\f 5th Judicial D'vst. Ct.Txrel County oF My 8&5 P. 2d 1 3 I h C I<\dA JfThe court 

held that subject-matter jurisdiction did not properly a ftacln to justice Court. 

ZhU is not a discretionary act availing to justice Court rather a statutory 

duty that the Nevada legislature put in place to protect the tights of the accused 

3 gainst arrest and prosecutin n. No Court can grant the State exigency or 

Unfettered right to violate the law, if that were the case what would be the 

need for any rules or laws^

"The Nevada Supreme court in Rueben &arri05' Lomeii v State of Nez,

\ [A Ncv 11 8>v I ? Zd 1 TO C 11 ^B), ( Cour ts are' not empowered to go beyond 

the face of a statute to lend construction contrary to its clear meaning if a 

Statute Clearly and unambiguous ly specifies the' legislatures intended result 

Such result will prevail even f the statute is impractical c/r inequitable.

See also Sheriff ClxrK C oun+y Z W itzen burg ^ ( 22 Nev 1056' (2006),

<3.



McMahc>tt Strongly asserts 'that State fe spomdents can not ignore 

statutory Iso and corrective statutes, to invoke laches, time barrmenfs and 

j>rocedwrsl default Underpinning Chapter 30 ( Ncvadas AfDP/A statutes)and 

expect to profit from such ) aculessnesS and be grants windfalls from 

fhetr outrageous Conduct m prosecuting criminal cases^ this runs afoul of 

Hclvt2hons federally protected rights and taints the integrity of the system 

Of Jurisprudence.. Th i 5 ground .Slone' Should have resulted in z second or? 

successive petition being granted,. HpweVcr, the 0 th Circuit Court of 

Appeals three judge panel failed to conduct a de novo review oS the facts 

and law and erroneously held that jurisdiction claim was raised m a 

2 0 U£,C§ 2254 habeas Corpus petition filed in United States District Court 

for the District of Nevada case number 2:10- cv- oocrnWAFG-cwH. decided on 

September 20,2017, which is patently incorrect and belied, by the 31 page 

2rde’r of Judge Gordon^ as ne ither Mclvlahon or Federal public defender Jonathan 

kirshbaum raised loantof subject-matter jurisdiction as 3 ground* This is 

exactly why post card, denials and boiler plate orders false less time; 2 minutes 

3nd 23 Seconds, less time than it tahesto bo 11 an egg in. deciding '<3 mans lifeand 

liberty mtereshrather than grant an evidentiary hearing to ferret out the 

truth from fiction.

(HOflahon has presented controlling 3th (Circuit case law snd authority 

tin support of Want of Subject-matter jurisdiction. See Cooper v Woodford, 

358 F3d 1117,1;123 (0th Cir. 200 5); U$ v 6roaduoelf A 50 F2d 2 02 CdthCif 1032); 

Darguis V IWwhants Collection Association^! o Cat 3d 00v It? I Cal kptr 705y 

0 0C P2d 8 n. (1072).

FlAMahon has additionally presented Several United States Supreme. 

Court cases and authority a 5 this Court has held in a long line off venerable 

cases that without proper jurisdiction d court cannot proceed Waif bud



Can only note the jurisdictional defect ana dismiss the case,. See Capron 

V.Van (Mcwrden, 2 Cranch 126, 2 L Ed 224; Armenians for Official English v. 
Arizona, 52.0 05 43,13, l n set (0 55; National Passenger Corp. v National 

Assn, of Railroad Passengers^ 14 US 453, 46 n. 13,3@ LEd 2d 046, 44 5Ct 640- 

Nortonv Matthews, 421 U.S 524, 5.31,44 LEd 2d 612, 46 S Ct 2211, This Court 
35 far back as 1014 in Ex park fiebold, [ 00 US 31 R 316-11 (1014) 

.which remains Well established audhor if y. (“, „, any unconst itotiona 1 law 

15s no laid at allif has no force or e ffect, it i& Void and no legal consequence 

fln Criminal penalty may flow From it Period. That is the lau> of the land, 
therefore, it Would be a ' fundamental miscarriage of justice'to hold 

One prisoner on a legally Unenforceable law'"), 5ee Colemanv Thompson, 
551 US 122,155 ( 1441 ), In Neber v United States, 521 O’SIJ 111 5 Ct 1821 

144 L Ed 2d 35( 1444 ) the’ Court went on to hold mos.t constitutional 

emirs can be harm less but some errors are ' stroctura A 3r\d thus Subj 
to automatic reversal in k/ery limited classes of cases'

The Nevada State district Court and Court of Appeals have 

Created a Split in the circuits 1 aching, time barring and defaulting 

Subject' matter jurisdiction claims. In Renoshev Bruno,412 U5 501, 43 

Set 2222C 1413). (Jurisdiction claims nnay not be defaulted,2 defendant 

need not shcaA'cause" to justify inis failure to raise such a claim T.CThe 

burden shifts to the court to prove juris diction''), See also Rosemcmd v, 

Lambert, 464 fd 416. ("Courts must prove on the record ail jurisdictional 

facts related to the jurisdiction asserted ), Article 6 Sec 4 " J urisdiction of 

Powers Thereof! Ultra vires Treasonist Acts) See also l 00 5 ct 2 5o2 (1480)
(Jurisdiction can be cha tlenged at any time ), Bass o v Utah power 6 Light Cm, 
415 F2d 406,410,

However, the controlling standard used by this Court was opined by

some -

te c
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Justice. ScaRa in Steel Company ska Chicago Steel ant Pickling Company 

V. C it liens for Better Environment, S23 U5 S3, Hfl L Ed 2d 212, tig sett <%>3 

( ittttS) Sever I y chastising the Ninth Circuit Court or Appeal s Stating. C The 

Ninth Circuit h2S dominated this practice L of ?dd ressmg merits prior to 

proving jurisdiction) calling this Splitm the circuits 3;su hypothetica I 

jurisdiction ),

Sc? here toe are 23 years later and the. Nevada courts 3nd Ninth 

Circuit are still engaging m Such Contrary practices in splitting the circuits 

35 such acts 'are coru/erse to federal law and controlling res judicata / 

SWre decisis casesof the. remaining I 0 c ircu its and D.c. circuit as well as 

Casesofthe United States Supreme Court.This split in the circuits must 

b£ addressed and a message sent which goes to the very reasoning judicial 

discretion ts exercised, as well as Wings about an important federal 

question in a uuay that conflicts Cuith ACDPA, Aubjcct- matter J uri s ~ 

dictional claims can not be 1 ached, time barred or procedurally defaulted; 

the State of Nevada, 0,5. District Court of Nevada and Ninth Circuit Court

must certify the question of jurisdiction on the fecord and reverse 

this radical departure of Controlling standards. FRcP SWe) Relief from 

Void Order., Void judgments are Unconstitutiona I 3b initio and Would 

constitute treason to loot recognize these standards.

What is equally egregious is that on December 16, 2clhin an evidentiary 

hearing \n district court, State prosecutors G.q. and C, &, continued to puke out 

Salacious l egal fiction of the existence of an arrest warrant i n place For 

IWlttahons arrest; 25 Officers of the court Knowing full well that dett. Ac testified 

W the May,Zoo# jury trial that an arrest warrant did not exist (See Ex ^ttandGd) 

State prosecutors went onto engage m fraud upon the court Rule. GOCb)f6}{d)(3) 

avering thatt 2 probable Cause Gernstein hearing was conducted and that 3 fe~
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NKS \13>. 14 5 Warrant and Summons'.

F Upon the request of the. Attorney General "acting pursuant 

to1? spccifi'c statute of the district attorney the court 

Shall issue a Warrant for each defendant named in the 

indictment of Information..

'2, lhe clerk, shall issue a summons instead of a warrant 

upon the request of the district attorney., the attorney 

general or by direction of the court.

\ The clerk Shall deliver the warrant or Summons to- the 

peace officer Of other person authorized by Sato to'Execute 

or serve it.

NR5 IT 3,15 5 Form of Warrant-, fixing and -endorsement of 

amount of bait.The form of the wa rra nt shall be as. provided 

in FKIS tit 108' except that it shall be signed by the clerk, 

it shall describe the offense charged m the indictment of 

information and it shall command that the defendant be. 

arrested 2nd brought before the cpurtVThe amount of hall may 

be fixed by the court and endorsed on the warrant.

There Is no legal question in dispute, based on the tantamount of 

evidence that an arrest warrant was never presented, or m place, for the. 

arrest of fmiHahon at any time, Further reflective of Exs 11(A)(B)fC) aS the" 

box far \o>arr/Mcic Mumber is devoid of any entry, IHoreover, the State 

respondents can manufacture any document they wish but they can not 

present a legal and valid arrest warrant which renders NkS 113,03£ 

impossible fa acbi£V;e and proves want of Subject-matter jun sdiction,

a s
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Based o o the fra.u d up on the covt.'t by State respondents -and the 

glaring forced affixed signature on Cxs 11 (A)(6)(e) funning under the pre­

printed lin£,U>hleh defies forensic S cience, WTMahon filed a Flotionfor 

Certification of Record, requesting magistrate RBH to authenticate and 

Certify her signature affixed to the TcR as being Original 3rid true. (See 

£x # 74 (A), The cc>urt failed to authenticate her signature as valid or 

Wave' the document forensicaily examined. Hcf)ahon additionally sent a copy 

of the document to the C larK County Sheriffs Office and to the FBI for the. 
prosecution of felony forgery, Mo response ioa<, forthcoming.

This fraud upon the court FRCP Rule 60(b)(6)(d)(3) can be arrested 

at any time it comes to the courts attenfio 

activity+0 disrupt the integrity of the court. In Alexander v Robertson, 08 2 

fid 421 (4th C if 1454,), C fraud on the court occurs u>here it can be demonstrated) 

clearly and convincingly, that3 party Was senfienhy Set tn motion Some urm 

Consao'usable Scheme calculated I'D interfere unth the judicial systems ability 

to impartially adjudicate a m-atiei? by improperly influencing the trier or unfairly 

hampering the presentation of the Opposing party's claimor defen sc''). See: 
also In re Lcvander, \ Bo F3d [ \ 14, III4 C 4th Cir 1444),

In furtherance reflective of Ex, 1 5(AWc) the J ustico Court docket 
Sheet is replete tuith cleric ad errors as on pl/10/06 neither hA Mahon nor 

Vommcr appeared at the Initial Arraignment, McMahon has additionally attempted to 

Secure a copy of the Court Reporter Transcripts tb Secure the realcuidcnce^ 

( See Ex ^ 74, ( B>( E)., According to the Court Reporter Act the State- 

respondents have no standing to present puma facie c.uidenco m support. 
Absent this shouumg the proceedings did not Inapp 

554 F2d 545,1411(4^ cir) .< U,2v Antome,406 F2d i'31 4 (4th cir l 410); US, 

v Aczalone F2d 224, ?32(4fh Cir 1404) Cert, denied 4 34 75 1062,,.

that a party has engaged m

S ee UiS.v P i a s et fee,en,
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Accordingly, the. Ninth Circuit should have granted "3 second or 

Successive, pet itton on RNMahnn s claim that he uvas deprived of his rights 

10 hue' process 3nh egoal protection under thd first, fifth and fourteenth 

3imen d men ts To the United States Constitution based upon uuantt of subject- 

matter jurisdiction 3s Las Vegas Township dustice court magistrate k&H 

Tctedwbsent Authority, vested In the Court t pev&n hear the C3Sd,a nd 

the State respondents engaged in fraud upon the Court Ru\eGO(b)(G)U)(Z) 

in Vto I a tie? ia of RNhahnn is Constit utional rights,This 3 dd itlonatty extends 

bo disgraced coru/icied felon attorney Wommers ineffective 

Of counsel Sixth amendment v to I ati on s, a s Worn mers performance 

fell beloco StricKtands tiuo prong test as a competent advocate to put 

the States case to a meaningful adversarial testing. Collectively these 

actors mot only ran roughshod over MmTTabons federally protected rights 

but m fact IT CM a bon Las been c onstroct iv ely Kidnapped against his will 

and held hostage by the State of Nevada for the past 5035 days. This 

C3se ends here [

a ssistance

Id. THE NINTH CIRCUIT SHOULD HAVE GRANTED A SECOND 

OR SUCCESSIVE PETITION ON PETITIONERS CLAIM THAT

HE was deprived of his right to a fair jurt trial 

Based upon ineffective assistance of counsel and

PROSECUTORIAL HU 5 CONDUCT B W EXTRINSIC FRAUD UPON

THE court Pursuant to Rule go(b)(G)(d)C3),

h^Mahon Strongly asserts that subject-matter jurisdiction cannot 

be Conferred to the district court from justice court until first the court 

of origin, justice Court, has legally obtained subject-matter jurisdiction

15,



to binJ itne, esse over to district court.. No court can acquire jurisdiction 

when statutory law has been vudated.The appellant courts have, additionally

held that ail plain error Occuring m the court of origin is subject to review,

As such all ensuing court orders must be held as constitutionally nugatory 

tendering aid findings as a Void judgment.

The jurwdi cfionat process luas t loqueintly opined by the court in 

Ralph v Police Court of El Centro, 180 P2d <d2,631,8^1 Cal App. 2<J257 (m8) 

C/dn invalid I a uo charged against one in a criminal matter also negate s 

Subject-matter Jurisdiction by the Sheer fact that it fails to create a cause
of action,. Subject-imatler is the thing in controversy,. Without T yahd laio 

there is no issue or controversy for a court io decide upon, thus Lucre a Iaw 

is invalid, Void or unconstitutional there is no subject-matter jurisdiction 

to try one for an offense alleged under such a laio, Without a valid lam there 

can be no crime charged under that l a eg and cohere there is no crime of

Offense there is no controversy of cause pf action and without a cause 

there can be no subject- ma tier jurisdiction tc? try a person accused by 

Virtue Of bare-naked allegations of. Violating said lain,The court has 

power or right to hear and decide a particular case involving such invalid 

or non-existent law).

ne?

Thomas Jefferson clog tly opined m 18 26,," A society that co-ill 
trade a little liberty fora little order mill deserve neither and lose both,"

ucn

Wommers performance at the trial stage toas equally abysmal, Over the 

Course of a two year plus span Wommcr failed to adequately investigate 

the case or utilize the retained services of private investigator,J,T. 

Wommer fried one motion for dutrageous dovernment Conduct, claiming that 

LVMPD officer confiscated Mf Mahons home computer, His brief was completely 

tmsgiuded 3nd incoherent a S hcMahon informed Wommer and J.T, that during

( 6,,



fhe COnsenfial Search of Mahons 'apartment on October 2G>, 200d, 3 

LV MP D Officer sat at M c |v| 3 h on s compotes and in stalled a CO to1 download 

data off said computer. /\f bearing several LVMPD officials,including 

det.Af testified that no one croton the Computer* ttcMahon testified to the 

Contrary, which conforms to Lt/MPD Rules of Fngagcment in respect to claims 

of 2 sexual crime that computers must be investigated foe indicia of inculpatory 

evidence, Had \iOommer subpenned the computer hard drive o.-tr If data from 

the provider and West the evidence. Would have been favorable to impeach 

E,H> who testified she didnf use fHOMahons password to access sexual chat rooms 

falsifying her a^e as 21 cohen [McMahon u?2S out of town,
< • /

It ls noteworthy that at the December l'6,20ll evidentiary hearing 

V/ommer testified that he knew nothing about computer techno-logy or IT data 

retrieval, During the constntial search RlqHahons comforter was confiscated 

Which contained a menstural period discharge off II when McMahon was out of 

tcoon, Woimtrier faded ft? challenge and suppress the innocuous evidence. State prosecutors 

6.0, and RS. with malice and afore thought introduced Exhibit a33 engaging m extrinsic 

fraud upon the court fo taint the evidence inferring that the hnenstural spot was the by­

product of the initial sex act (four months prior m dune,2oo^) whereby McMahon 

tore Etlls hymen, Again, Wommer failed fu suppress Exhibif^AS.

Wommers imultiple errors had a cumulative effect onimftammg the 

passions of thejury.Neither witness accuser EM,on 5X, were together m M/Mahons 

apartment only Nfbdssuch neither R, fit or 

another and vice V/ersa. Nor was their testi

felled ft? sever the independent cases,, and preserve the record for appeal, Yet a ffer 

hcNahon fired Wommer at sentencing \r;ommer COmmi Hed fraud on both the 

district court and Nevada Supreme Court in filing forms to prosecute McMahonls 

direct appeal. In. Wommers unauthorized direct appeal brief he raised the c lama

SiKs testimony had anything to do with one 

ny cross admissible, A^afn N Wommarmo

n.



Of retroactive enjomdeiy which again was misguided 3nd in error to infer 

that e'njoinder was initially impermissible but later tuas proper. /\f the said 

C'\l‘\ tenfiary hearing Vommer was ashed (Why he didn’t raise the. claim pre- 

trial ?. W’ommer claimed it didnt dawn run him until reviewing the. trial transcripts, 

Being that a Sixth amendment 1/-\C claim is 3 Mixed question of taw 

and fact, NTflahon wi ll address some of the 2<9 plus reversible errors and 

Omissions <?f Wornmer which could have reversed and remanded the. case or 

exonerated tlcHahon. These Sixth amendment X AC Violations goes to the 

. deficient performance prong of Strickland v. Washington A66 US 66&\ b T2 

( 1*304), Wommer at the said evidentiary hearing claimed that he d-o^s not 
fitd frivolous Claims yet agreed that the -enj binder Should have- been 

challenged at the pre-trial stage, It is additionally noteworthy that the 

Nevada Supreme Court fined U/ommer ^'Soo for failing to Secure TT yet the 

fine was later rescinded by the court.
In United States y Cronic, ^66 US ST 8-, 6 53 (l S 04 ) the Court held 

there areu circumstances that are so likely to prejudice the accused that the 

cost of litigating their effect m a particular case is unjustifi'e d! The Court 

Indicated that 3 presumption of prejudice is. appropriate (when there has been 

3 constructive denial of counsel, This happens when 2 lawyer" fails to 

Subject the prosecutions case to a meaningful adversarial testing'" thus 

pnakingMthe adversary process itself presumptively unreliable.'The di/Terences 

between the Situations addressed by Strickland and Cromc- (s" not of degree: 
but of hmdf fiellv Cone\ 53 5 Its 6 0-5^ C.2002), ITMhahon was prejudiced
based on Wommsf5 numerous errors, in a complex case,

There is no. legal Question m dispute that a competent advocate 

Vnust first raise the challenge to sever pre-trial as courts do not Severer 

enjoin cases Sua Aponte, fri'or to trial Wommef failed to subpeoria
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tVhahons 3 alibi entries 5es> after the State: sobpconaed witnesses on four 

S^eate occasions 2nd flew witnesses in from the States <?f Washington, and 

0*t3h.. Wd)'immer additionally failed tc* subpeona an expert forensic witness 

to rebut the States Expert witness testifying to the PNA on States Exhibited 

and nurse practioner p,5, cohos diagnosis of EH,, months after the initial 

complaint alleged that l:.H.s hymenal tear was consistent with 3 sexual 

3-SSaolt. This junK Science analysis prejudiced hc(t^bon arid Wommer failed 

to" challenge Such hearsay,,
• v * <• i

'Worn met also failed to present a single jury instruction in a life Sentence 

Case 2nd further failed to challenge a single state*Jury instruction including 

3 "ffight instruction* to- infer that hcMahon fled the State and law enforcement 

Subsequent to E.Hs Initial complaint^ Which is belied by the record and TT of 

both IVNahon and States witness K.F. as mere leavm 

ho legal obligation tv report to anyone,

Based on Whmmero errors and omissions pre-trial hw Mahon constructively 

entered the courtroom cm an Unleuel playing field forced to defend Himself 

3gamst two witness accusers in a single case inferring prior bad ad evidence 

ln2 highly charged Sex Case, Womwwr acted tn the capacity of a Second 

prosecutor. M^ilahon got slaughtered. (V Mahon sfrongty asserts that the flight 

instruction :iS not only prejudicial but infers that lTcflahon had. committed some 

crime -and failed to Cooperate with the Investigation uohieh is belied by the record
i \

Bnd TT of Bet,AW, These multiple- errors reflecting a fraud upon the court by 

State respondents to Secure a Conviction using any-means necessary have- 

been addressed by this Court m Cuppy Naughten, 4K US Hf ‘l-tSCtS^

(lT73). (Before a federal court may overturn a conviction resulting from a 

State trial tn which Cfbe disputed J instruction WT5 undesirably erroneous, 

Orci/ehuof)tueroiatly condemned but that it Violated some right which was

ITqhahon toas underas3



guaranteed by tK>e fourteenth -amendment),

There is no legal question m d ispute. as in the misjoinder, to 

Infer prior bad act evidence, that the passionsoT the. jury were. inflamed 

by the flight instruction in 

On the record and IAC of Wommer, ( See Estelle at 12,112 SCt4J5\ Wonmcr 

cannot invoke strategic or tactical reasoning to not sobpeona witnesses nr 

present jury instructions m a life sentence casc-In Henderson v. kibbe,43)

US 14 5,154*31 5 Ct H30(m2UIfls the rare case in which an improper 

instruction will justify reversal of a. criminal conviction which no objection 

has been made in the trial court), This I AC of Wo aimer equally applied to the States 

Jury t nstr action of sexual assault as (Tie TT and lack of evidence in Sop port uua s 

glaring to reflect 3 lack of statutory requirement pursuant to MRS 2 00. 366 

Sexual Assault acts against the will of a Victim' there was no force; no Violence; 

ho intimidation; ho coercion; and no threat, fj-h freely came and went from her 

Job as 3 babysitter for R1T for 4 months from June-Rctobop 2ew4. RWITahon wH/ 

put Tints complex pro se writup against any rare case granted certiorari.

Had Vommer simply presented the proposed plea -agreement 2nd 

introduced 3 curative instruction the court could have struck the three 

Counts of Sexual assault, Xr\ PucKelt V United States, 556 US 313,3S7,111 SCt 

1423, I42g (|111). ( Claim reviewed for plain error because defendant failed to 

ubjeot at tr ia( to violation of plea agreement), As held by the Ninth Circuit w 

United States V Sneezer, 3S3 F2d T 2R( Tth Cir. 1312), ( A defendant is entitled to 

d lesser included offense instruct/on when elements of lesser offense Bre subset 

of the charged offense and a factual basis supports the instruction), MNHahon. 

asserts that absent a curative instruction of challenges a denial of due process 

fights to a proceduratly full and fair trial under the fourteenth amendment,

Under The All Writs Act, 22) U,S,C. 116 51 gave federal courts the power

3 way to relieve the state of rts burden based
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to"fash-ic>n Appropriate modes of procedure" 3PH VS at 2G\°[... including d iscovery 

to dispose of petitions v'3s law arte justice requite'! See Harris v Nelson^ 3P4 

U5at 2PG, tn Harris this Comt stated thatuu;b£r<f specific allegations before 

the court shoos reasons to bthtue that t he petitioner pna-y, if the facts arc folly 

develops bt Bbte to demonstrate that he is... entitled to relief, \tis the doty 

of the court to proves the necessary facilities and procedures for an adequate 

inquiry", 3<H VS at 300, M 5 ct at IOU
IMlHahon asserts that when 2 jury trial 16 infecfte with fraud Such a 

Structural <d&fecf v itiates a II jury findings. Sullivan^ 5U8 U S at 2Blt See also 

Cagtv louisiana^PB U5 IS,III SCt 328CIMO. This Court in Berger v, US.,

2^5 i)S13) S3 C 1^35). C Prosecutors may not use"improper methods calculated 

to produce a (wrong fo ( conviction ). tn United States v Swanson, 12d lCIO 

CPth Cif IWl). C' The adversarial system protected by the United Sides Constitutional 
Q tb Amendment requires the accused to Ha,v& counse I acting in the role of an 

advocate. .. a defense attorney coho abandon s his duty of loyalty t o his client 

Bn effectively join 5 the state tn an effort to attain a conviction Suffers froman 

obvious conflict of interest ),
/lease On 3ll Hs With HteKahons and. 3 shining example of State 

prosecutors G.0.2nJ P.S. misrepresenting SNA and Sufficiency of evidence occurred 

m tUikrv Pate, 3 VS2.31 SCf 1B5 ilfl2\ In 1355 filter, the prosecutor,

knowingly misrepresented a pair of mens under shorts a s u blood Spots". Tn troth 

tbe prosecutor Knew that the rite stains were paint, fife, uoas Corwnct&d and. 
Sentenced to death. I 7~ years after numerous appeals trh e Court of Appeals reversed 

dni the United States Supreme Court granted certiorari fp cons 

trial led fo the conviction io&s constitutionally valid.The Court concluded it 

cods mot.

ider LUhe thcr the

hort than ZOyttrs 2<jo this Court heU that the fourteenth 3menimer\t
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Cannot tolerate a state criminal conviction oh turned by the Knotoin^ use of 

false evidence, Mooney v llolohan, 244 OS I 63, 55 S Ct 345, There can ba no 

Ifctmaf from the principle here, c Judgment of the 6ou/t of Appeals fdverseH,

Sec also Stricter v 6reen, 521 us 263, 23532 (1 MD)) kylcs, 5l4 US2M32- 

35; 5S*/ Barley, 513 65 561, 674-75 C If 85). prosecutors doty ip disclose 

material evidence-' reasonable probability under Role 3.5tA Tn kylcs the Court 

he Id.CThc question is not oActber the defendant Wooll mote likely then not 

have received 3 different verdict couth the e.u idcoec,, but lObetber m its absence 

he received a fair tna f understood as a trial resulting m 2 ueriie t ooprphy of 

Confidence . See also Bennett L (Arshm&i, Misuse of Sci 

Prosecutors, 2 S cpkla. city u, L, Rev, n, 2 58 Hood),

Extrinsic fraud ts a basis for relief frum judgment and a defense to 

full faith and credit., U Sc A Art 411, Thie Court in Gonzales v Cfosby C ZOO5) 

hell that FRcp 65(bX6) petitions of fraud arc nut treated ds second or successive 

petition cohen /notion attacks the integrity of petitioners habeas proc^edin^, In 

6on2aic.5 the Court held Rule 65(b) motion attacks mot the ''substance "of the 

federal Court resolution of a claim on the merits but some de-feet m the | nte^nty 

of the habeas proceeding,

[)s mg this type of tainted ev id once to secure a guilty verdict is no t

foreign to SCOTU5 2nd is ouKy Brady held that material evidence f eievant to innocence
* . „ • </ 

or guilt violates due process irrespective of good faith of bad faith of the prosecution.

31 3 US at £7, Sec also Skinner v Switzer, 562 US 521, 536-37, I 3 I Set 1281 iZOOl).

"This Court in Pick, ford v Taf bo It, 322 U5at 244'4 5,64 5, Ct 2 2 5 Loe ighed ift on

fraud holding. (5 The spin t of fraud on fhe court role is applicable, whenever the integrity

Of the judicial process or functioning has been undercut"), Had lilpmmtf Simply

motioned the coorf for a mistrial vnder this pre-text of fraud upon the court to

preserve the record on appeal, In Donnelly V De Chnstoforo,^16 US 637, 44

hfic ftv idenze byi cn
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s.ct \8&8,40 lea 2A 43 \C IW), ( Prosecutorial misconduct g u stifles declaring 

2 mistrial where | f "so infect cs) the trial uith on fairness as to ma Ke the 

resulting conviction a denial of due process .

Hllhahons federally protected rr^hf5 under (United States Spireme Courts

ho Id mg in Hazel '•Atlas CTa ss Co, V It art ford Elm pi re Co., 322 U5 23§O^HT), / he

Court m an opinion entered by Justice Id lack held that the judgment be vacated 

C a claim Brought l(2years after the. judgment u?as entered) holding, (TCTJha 

general rulcCis) the C federal Courts will J not alter or set aside fraudulently 

begoHenjudgments"'). The Court uuernt on tt> hold,(T furthermore tampering with 

the administration of justice m the manner indisputably shown here involves far 

more Phan injury to 3 Single litigant. If Is a wrong against the institutions 

Set up to protect and safeguard the public institutions m Which fraud cannot 

Complacently be. tolerated consistently with the good order of society it cannot 

be that preservation of the integrity of the judicial process most always waif 

Upon the diligence Cf I Higards, The publi c u? el fare that the agencies ot public 

justice be nop so impotent that they must at ways be mute and helpless victims 

Pf deception and fraud"), The Court directed the 3rd Circuit ft? \/2cate the H32 

j udgment C12years earlier) and to direct the disfnc t court to deny any relief fo 

Hartford, Id at 251,

Nearly all of the principles m civil and criminal law, that govern a cla/m 

Of fraud upon the court, came from the Courts decision in hb2&l~ At las. The 

Court put in place 3 CTr) four prong test simih&r fp fngland v Doyle;

First', The power fp set 2s ide 3 judgment £Ai5ts in every court;

Second', In u; h mb ever sou r t the fraud w£s committed the court 

Should consider the matter;

Third'. Wkl It parties heucfhe right tp file a motion requesting the 

Court set aside 2 judgment procured by fraud the court may

2 3.



3 iso p rocecd on its own motion. Indeed dne court stated that the

facts that hat come to its attention v'ncton(yjustify the inquiry 

hot Lnr)p<?5 ^ upon Us the duty to make it, even if np p2rij I'D the

Original cause should he willing to cooperate, to the end. th<st
the records of the court might be purged of fraud, if any shoold 

be found To exish^ 2nd

Fourth; ian h be just about every o ther r tmedy or claim 'dusting 

under the rules of civi! procedure or common lao, there 15 no 

tim£, limit on setting a judgment obtained by fraud 

bar considcrationon the nna-ffer. [ be lo<gic \6 c Le-zr^'Ct] he Iaw 

fai/ofs discovery and. correctness of Corruption of the judicial 

process even more than it requires 2nd end to lawsuits '

nof can laches

tlc tlabun has given both the court of origin, Eighth Judicial District Court 

2nd Nevada Supreme Coo r t Under N RCP 6 0(bX£XdH3), See Index to Append iX. 

The Courts coWtctvucly endorsed 2nd sanctioned ladies under Chapter 3X1 The 

noccnce Protection /Actof 2,002 spoke to the use of faulty DMA evidence while 

alone tine Innocence Project has Successfully secured the release of over 500 

Innocent prisoners 3nd m each case the prosecutor (was as adamant about the 

guilt of the defend-anf as now,
The State prosecutors^ in closing arguments, Continued to aver that the 

DMA evidence Uoas compelling and overwhelming to Support E,H.s festiroony 2nd 

Vommers failure to rebut the- faulty DNA evidence, Firstand foremost ET4s 

TT and credibility teas Suspect dtbest, she testified th-at she- was a liar and had 

ho problem ly mg, The sanitized case was auhesa.idi she said absent 2 scmtilU 

of Credible Evidence, forensic or otherwise, The. Court in F maldi, h 8 S Ct B 5 held.

In
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(In examining prosecutorial misconduct, if 16 necessary to viecu the conduct 

at issue toithin the content of the trial 35 2 cuhole. The Court went on to hoU 

that the district court Judge represents defendants Sold Source of p 

tection against^ prosecutors l rmsconduct and most be careful to 53feguard 

the rights."

ro -

Ihis dictum proper m writing however the reality of the instant 

case clearly reflects the underlying degree of collusion between. -ex-pro 

judges David Barber and lOiBiam pephart to protect friend and >e A-prosecutor

soune5
s ecuiDr

Womm^r as too II as rogue prosecutor 5 hell bent an securing 2 coh\i\.chon using 

<9ny means necessary. Allegedly^ state prosecutors most adhere ho ABA 3nJ 

flei/eda Rules of Professions I Conduct 1 n the administration of (aw and o athof 

public off I ee. Rule 3,B. Ipccial Reopen oihi litics of 2 fmsec otor.'The prosecutor 

in a criminal case shall: (a) Ref ram from prosecuting a charge tlmJrthe prosecutor 

Knows is not Supported by probable cause. Houjeve/y rarely an independent 
jurist hold prosecutors to these roles, nor arc prosecutors kali accountable for 

cjomg outside the scope of their official capacity, Fraud upon the court alone 

warrants an evidentiary hearing to determine if the judicial ma elmery mas 

upset and the integrity of the fair process cannot be relied upon to render 

3. just resold?

In closing drginneniS State, prosecutors continued to misrepresent 

the innocuous DMA evidence averrmg that the evidence toss 

thirty ~eight thousand to one against s-Hon, (See Ex1* 34 Vo l 1 V pp 

l63,pp. U>(o-(q-} and lbs X Womncr m closing arguments failed to reb«t the 

state respondents lies and fraud upon the court acting in the capacity of a

one hundred

Second prosecutor.. In Carter, 23C at 7 $3, the. court put in place a A part 

| itmi?5 jest to establish if the ev idence was arbitrary hh^-t the fact­
finder a ad the adversary System fwerej hot.-, competent to uuhefjner the

so
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the Comments bj prosecutor m trial affected the defendants substantial rights 

d court must consider'. Cl) whether the conduct 2nd remarks of the prosecutor 

tended to mislead the jur/ Of prejudice the defenddnt] (2.) whether the Conduct 

or remarks were isolated or -extensive; (3} Whether the remarks ioere 

deliberately or accidentally made.] and (4) to he ther the tv i dene e against the 

■defendant was strong,

In summing up 'vJommer's cumulative errors tn. Harris v \Pood,^g F3d 

|432,1434 C4th Ctr 1445). ( The cumulative impact of multiple errors by counsel 

can amount to TAC). In Cornell V Ryan, 534 f3d 43£, 44 4 C4tb Cir ZooB), t When 

evaluating counsel's pa fur mance an" uninformed strategy" i e 

3 11"), ([) the under lying legal damn coas of arguable merit] C2) Counsel hai no 

reasonable strategic basis for his Action or inaction, 2nd ] fh) the. petitioner was 

prejudiced - that is, but far counsel's deficient sfemardsh/p, there 165 teas enable 

likelihood the Outcome Of the proceedings Voouli b a\/c been different,

Accordingly, the Ninth Circuit should have conducted a de novo revieuo 

and granted 3 Second or successive petition on petitioners claim that he (03 5 

deprived of his right to a fair triad based upon kOorntncr's ineffective. Assistance 

ufCounsel and. prose cuter isl rmsccnd-oct of extrinsic fraud upon the court 

Rule ce)Cb)CC)ed)(3),

no strategy at

111 THE NINTH CIRCUIT SHOULD HAVE GRANTED /A SECOND OR

Successive petition on petitioners claim that He was 

deprived of his right to a fair first direct appeal et 

state prosecutors in failing to serve a copy of their 

ANSWERING BRIEF ON NWNAHON OR COUNSEL DEINY/NF THEM 

OFTHE NICtiT TO FILE A REPLY BRIEF RENDERING STATE 

SUPREME COURTS A F FIR NANCE A CONSTITUTIONAL NULLITY

26.



nclVlahDin strongly asserts that 6emjw^ a petitioner of Counsel 

of fine right of redress of gnei/anc.es of {government runs 3-foolofd bed­
rock principle of the. first amendment qua rantees, This structural error 

uaas in Violation of FR/A f and HR/\f Ride 25(b)ani Rule 3|(a)(d)(e) 

holds: failure of Service on opposing party of briefs is required^ 

party represented by counsel shall be made on party's 

Counsel'' Rendering^shall" 3 5 operative 2nd 3 structural error violating 

foe Process under the fourteenth amendment, ( See Ex*57p, U,~), By virtue 

of fh£ fact that hOlaW 073-5 denied the right to file 3 reply brie f m his 

first direct appeal to rebut arid correct fhe States p(am error in their 

Answer brief" either by design

S pea fi oa Jly 
\\ .. • serv i ce on

or inadvertence -pursuant to legal standards 

Venders their ex parte brief 3s noli 3nd Void LUhich equally 3 tiaches to the 

H^-Uada Supreme Courts Order of Affir mznee, C5ee Ex.1(1 53).

In Kitchen factor Inc.v Brown, Si Hev 3eg, 535 fid 677 (17 751 

l he Couit addressed NRA P 31(0 holding in its discretion^ treat failo re of 

respondent state to file Sad Serve opposition party uoith a copy of their 

dfi5u?tr brief as 3 confession of error and reverse judgment without 

5 [deration of Unfits on appeal, See also Toiyable Supply Co. v Arcade, 75 

315, 330 P2d 121(17581 Had Vonnmer, (n his unauthorized brief, been 

afforded the right pursuant tv HR At Rule 25(b) the states arguments to 

Vnisjoinder 2nd their ^20 hill theory 2nd Sufficiency of Evidence to their 

blatant manufacturing falsifytng DNA evidence COluU have been re.hu H^d 2nd 

persuaded the. Court to reverse and remand the case ovdenng a nau; trial, 

IRorcover, had bJOrnmer not created a Conflict e?f interest l n con stroctn/ely 

hijacking Fieing.h^g first direct appeal,after being fired a t sentencing 

terminating the 2 Korney/el i eat relationship, fhcn RKI5 ahpn ora competent 

counsel could have raised Subject'-matter jon sduhrm and p pose enforce I mis'

con-
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Conduct under Rule bC2b?/6)CD(3) fraud upon the court as well as the nome-rws 

Sixth amendment IAC claims on Wommcr and the case uuoOlA have beer, 

cKsmissd ouifh prejudice fur \loii ^oJ^merd,
During hhis unauthorized direct appeal process H4hahon put the 

Nevada Supreme Court on notice o f IVommers conflict of interest by Filing 3 

lor’itof habeas carpus ant tent of mandamus fur the court to seize the case 

3nA remand back to district Court court. However, the court invoked NkAP 

*l6Cb) stating that Wommer teas the attorney of record and that fKNahon should
3 dd res sail concern s cuithlUommer'-r ender i n^j irhe p roper person petition 

Improper. 6See £xs ^522 53 ),
July (6, 2009 Wornmer filed a Notice of Appeal to the Ai'^hth Judicial 

District Court claiming the defendant /<2ppe lists HAMabon cods given nohtee, yet

on Of mailed to Hclviahon.

as

In the certificate o f mai Im^ a copy mas not served 

(See ExMh). On July 23, 2h0$ X/Jorrmir f/led a Case Appeal Statement/Notice
of Appeafance of counsel to the Nevada Supreme Court declaring that he mas fAe 

attorney for defendant McMahon and that he uuas
[n the district Cou rt on or about April 24 ^ ZOOC as trial Covase I, Which i s

retained as Appellate Counsel

belied by fhe record 3s JH^-Mahon retained \Jommer on December 15J 2ooS.LSee 

Rx*M5). Agam, U>ommer m the certificate of July 23,200# fads fo 

provide K^Mohon with a copyof the doeument. At no time subsequent to July 

did lUOmmer Lorite) Correspond or Visit oozfh ticihahon.

mailing on

Of) or 2ibovl July 2#; ZOOB Wemmer fileda Docketing Statement Criminal 
Appeals, however m his certificate of seruice( fheAate unknown, again fads to 

Serve- a Cr’py On IHciXahcm. In the general information \jJommer stated that he. 

toas retained in the district court and again engaged in extrinsic fr^ud upon the 

Court fp claim that be was retained as appellate counsel. Yet^san officer of 

the court, in his verification averred that the docketing state merit was true
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3nd complete- which 102 s False, Om 5 eptcm her 12, 2 003 Vtommef f i let a ftohon 

for A ppmntment of Counsel fof Appeal in the <tL-sfri^t court. Motioning the court 

f of appointment of appellate counsel, in stark constrast fo to hat he averred ft? 

the Merada Supreme, Court in fi Img forms claiming that he loss retained 3-t the. 

appellate, level. V<?mmer continues his campaign of falsehnnd cfilming fhat 

Micpiahon requested the affiant C Wommer 2 fp re/mam as appellate counsel ^absent 

Roy proof of waived consemi of verification of retainer contract by Mcpiabon, 
Again., fading to serve lathee IRCMabon. CSee Ex. ^7),

AnSeptember 22,ZOo3 WOmmars friend 2nd CP-conspuator district court 

judge Barker granted 2nd Ordered Wmmerls Motion for Appointment of Counsel, 

The Court noted in Minutes that [/Jammer had been appointed. dS counsel a t th,e Ipupcr 

leudl 2nii6 fanul/ar with the case-another falsehood. C Fee Ex*4.1 p, H). After 

Finally being Served 2 document reflecting lOOmmers fraud and Conflict of 

Interest On Actober £>5, 2oo$ fl^Mahon filed 3 proper person motions in the 

district Court challenging lopmm^rs conflicts interest constructively hi­

jacking McMahons First direct appeal*. CD Motion to Withdraw Wommcra s 

counsel• L2) Hotlon for Appointment of Conflict'Frec Counsel; and G) Motion 

fer an Evidentiary Hearing / feretta Hearing. On October lb,ZAAB State filed 

3n Apposition to the. 3> motions claiming that PU Mahon docs not bai/e a fight 

to pick and choose counsel. The A&A Rules of Professional EcnRocfi which 

Revada Rule h |-d> clearly statesCO a lawyer shah not represent a 

C1 tent or, where repre sentation has commenced^ shall toifhdr&u) from the represen­

tation of 3 client if; (0 The representation uu ll result in Violation of the fLolesoF 

Professional Conduct or other later (2) The lawyers physical or mental condition 

Impairs the lawyers ability to represent the client \ or £3),The lawyer is discharged, 

jTCMahon also sen/ed 3 copy on Wommer of the 3 motions ir> 2 certificate of 

mailing on September 28> 2.00Qt C See Ek^A8).

mirror 5
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On October 20,200?) district court ordered a hearing for all pending mot-ions 

dnd continued the matter Until lUommers presence, (.‘See £^4 1), (cfiocen November 

05,200? November 21,200% Wommer failed Vo appear on 3 occasions. (See. 

Ek..^ htj'TS 2nd 50). Jtt is noteworthy that \fJommer did not file his opening brief 

until hay 0% 200*1. On November 2\s 200$ district court beard pending motion, 

Waiving Ncflahono appearance, Upon Courts Inquiry 'momm&r stated heuras appointed 

2s appellant counsel and 3-d.vised the court that he d ik not reccme a copy uf f he 2> 

pending motion s'wluch is belied by the record- lOommer requested the, mafter be 

stayed 2nd set for d status cheek for (0) six months unti I the appeal pro cassias 

beta Completed. Court Ordered mz-tfer stayed, dnd further instructed toommer to 

contact dlfe-n dant fo Sad what is going on dnd, if there is 2 problem he can place 

matter back on calendar,

When N^ftahon received a copydf the court hmvtes he forwarded Another 

letter to V>ommer for turn to withdraw as counsel for Conflict of interest 2nd. to 

return McMahons case file, (See Ex 14 51), Receiving no response from ivommer HLtlahon
i

f Or murk 2 letter to judge Barker informing the. court of the con f lid of interest 

pursuant to NRAP (£)(ii) holding1, if the petitioner is indigent directions for 

fht appointment of appellate counsel other than counsel For the defense in (he 

proceedings lead mg to conviction <3 nd Sen hr ncc is a V io l at ic>n o F Nl <C)W ahon s 

fights and yammers (adore to Communicate in contrast to the Courts order, 

(.See Exti 47 ). dp an no response from e-ither Women er or j edge Barker on or 

about Janufiry, 200*1 IMWlHahon filed a complaint with the State. Bar of Nevada 

25 to loommers conflict of Interest, fiaod upon the Court 2nd hijacking (he direct 

^ppea-l requesting sanctions , On February! 11,200*1 |M4Hahon fece-ived a response 

from the Nevada Bar dgamst loommer, The boiler plate denial uoas identical ho that 

of othov prisoner correspondence. (See £x;y52),

On or about Jan oary, 2007 t'WNahon additionally filed 2 complaint on
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judge. Banker i n failing to protect fnah^os rights to 3 fair direct appe&L The 

Complaint (anguished Louth, the Commission on Judicial Discipline until June. 2^, 

2d2 whereby the complaint was dismissed, (See £*^53), Wimmifs 3 page 

brief fat I cd tu 2-Air si 6 5 Any of his I /tC errors or omission s, ( See £a y 56 ) Hoi^~ 

CVCr Mummers incessant greed to doubledip an A bill f he 6fafe for legal services 

U>25 Widely reported in 2n drhcle by the Las l/egas feineumJournal 2$ loomrMr

one of the top 10 laioyers, loommers billings t-X.ce.eMi ST(00] ooo-oo.

The. 5 fat A respondents 3n5tuenngj brieffiled Kay 2q, Too't in their 

Certificate of SZfVict a\Jtrrzi th at a Copy of the document L02.S mailed to;

Mdrc A, Saggese, Esq, Chris-tall/t Saggese LTD, 132 S, Sixth Street, Suite too, 

Las Vegas, Nevada 33 101 by Eileen Da.uis, Employee District Attorney Office,

C See Ex* 57 p, I L),

~br> pareria v California, 331 US 237 Justice Black concurring. Id zt 

&3T.C'To force 2 1stoyer on a defendant can only lead (aim to believe thdi the 

contrives against him .., Personal l I beetles Sre net roofed in the la uo of averages, 

The right to defend is personal the defer)danf 2nd not his lawyer or the state coill 

bear the consequences of 2 conviction. It to the defendant therefore coho must 

be free personally to decide whether m his particular case counsel is to his 

advantage,.. his choice must be honored out of the respect for the individual 

uvhicb 15 the lifeblood of the law").

In Evi Hs V Lueey., 5167 U5 3$7 H7&5H"In bringing 2r> appeal as 2 

fight from his Conviction, 2 criminal defendant |s attempting fp demonstrate 

that the conviction with its consequence drastic loss of liberty is 

nominal representation at trial does not suffice teas nominal representation 

On an Appeal of right suffice to render the proceedings constitutionally adequate* 

<3 partf cohose counsel 16 vnah ie in prov id£, -effective representation isin no 

better position than one who has no counsel at all ./u/\ d efendant whose lawyer

unlawful,,,
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does not provide him crnth effect assistance 

by the deprivation is thus entitled it a. heio appeal ". 'See fis-yov Mender son^ lt>F$d 

52g, 53.7 (2nd Cir) cert, denied I3D L Ed 2d 35, 115 Set %\ MW).
The. Sei/enfh Circuit Court of Appeals if) Stalling v MS, 53d F3d 62T

direct 3ppcB-l and cohnis prejudicedon
A)

i
i

&21 (,1th Cir 2003). C In assessing whether 2n attorney missed a"significant 2nd 

obvious" i $sues if sc the court compares the neglected
\

to those actual/\j
raised, if the. ignored issues were clearly stronger then ’appellate counsel 
deficient;, to shorn prejudice a petitioner must sheuu that there is 3 " reasons b le 

probability " the. omitted cUim loould hav<2’aItered He. Outcome "of the appeal had 

it been failed). \dchlaht?n has make ? color ful claim to pass such a test.

issue • 3'•
uuas

3
h

In Cuyler v-Sullivan, T46 US 335., too SCt 17 03 ClhBO). C In orher to find a

5[X.th amendment Violation based on con fhd of interest the. rcvicua'ng court 

fnost find: (I) that counsel actively represented Conflicting mtc< csts\ 2nd 

, (2.) that an

.a
1

actual conflict of interest adversely affected the attorneys performance. 
Ag2ins hc Mahon has clearly 2-nd convincingly shown that Wommers failure to ' 

F.aisc meritoiiooo claims in the unauthorized direct appeal brief denied ]1cMahun
of a fair appeal and due. process, HRS l-hr^lbi 0(b), Thus Court over the last 30 

yoars has recognized that a ktoyer coho disregards specific instructions to 

perfect a criminal 2ppea| acts in 3 manner that is both professionally unreasonable 

2nd presumptively prejudicial, See Roe v flores-e>rfeg a, T2 g 05 H70, ^77,TW 

ft'SLlOOO),

]

A
\

i

\
1
A
-i

According^ IVIhabon should have been granted a Second or Successive 

petition by the Mmth Circuit based o n potit/oners claim that he loss deprived 

of his right to a fair first direct appeal by State prosecutors in failing to serve 

copy of their answering brief on McMahon or counsel denying trhcm of ttie 

tight b a reply brief rendering State Supreme Courts Affirmance a constr 

ivkonzl noihtj/ 8s well as \jJommats fraud open the court Hole 60Cb)C<d)(d)C5)i

j

: : I

1a
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Inis rne.m ory t o the Ur mi nation of the attorney-client relationship -af sentencing,

, .. I think I ashed to be Appointed for appellate purposes? Counsel U^vyen 

Concluded the direct examination a sking Wornmer." You didn't do any specific 

Investigation,^ retain any exp erf 5 to folly deuelop what type, of Dl\M uoas 

Collected in that apartment?”' Wo/nmer Z-nsuuered^No't 

On cross examination the state hai/ei to p 

hr ta chics at fnal were proper to pa^s Stricklands tesfrorfiow the direct appeal 

coas legal, The state p rosecutof 5 open-ended goesfronwg was designed, to gloss 

Over the issues and color the facts, The state begins their campaign of fraud 

Open the cou>rf averring that an rest io2nant was m place, crie^ting a ruse 

With deb A. 6, Declaration Warrant (Summons 6ocome.nt> Then they he d-verrintj,

'Arc you aware that the defendant hadpnof convictions In this ease ? " loom me r 

rcpIieUUesf This falsehood is belied by the record. The-state then claims absent

proof that d fe-booking process occoted on % newly disclosed TCR, then 500s
/ >

0n to commit (more fraud upon the court aiAS-fring that a TZ hour hearing was 

Co n ducted, winch is belied by the record, (See E/T 17 p, 44; pp 47-5Z ). Then State 

Injects the fraudulently TOR into the coor t, t5ee Ex^1 6 3) when compared fb 

the original ExT 11 the document reflects 3 s/ng/e boohing-event and the forged 

s ignatof e o f j vshce court magistrate K S H, which Is a felony cri me 1 n NeuaZa,

The uHered document reFlecIs discrepancies; to lute "pot crop marks', different event 

iruombersj different time champ hoors^H evidence tampering , The December 13,20*05 

date above kBHs Superimposed forged signature would have meant th^f a probable 

cause hearing was conducted injustice court on record,which is belied byfhe record, 

CSe£ Additionally, not only are the time stamps different dates, the box of

I?, R, release IS checkedvii4uch is belied by the record as McMahon tuas nut released 

On 0,R. unfiI the initial appear ance on December 15,2005,

n^ehpn testified m direct examination and cleared the record Ss to

that V? emmets strategyroi/e
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\sJommers IAC rebutted the. states fraudulent a_s sections of the if Ki5-ter.cc 

&f an arrest warrant j probable hear in g ^ hi? subject-matter juusAUtiAn^
fht bogus TCR 25 nc rebooting pr£?<ce5>5 £?ceo/re3; Uu/nmer was. fi'red dtsentencing> 

^0 miners faulty legal aivise m regard ft? the states plea agreementt 'The-State 

pa seed Beaton On cross-examination. In closing arguments the State 

ClaimeJi that bJornmcrd rep rest ntation uuas both competent 2nd fns defense 

Strategic a nd tactical. The State Denton to m islead the Court in claiming the 

Hf-Vada Supreme. Courts order of Affirmance makes it 1B-uoofCke case..

On February 2.012 judge. Barkers Finding of fact, Con elusions of 

t-3-u? and Order U) as a blue print draft of the States Signed byfhejudgtXSec 

Ft *61). Hot enough pages am left to rebut the errors 2-nd falsehood, Mot only 

the Courts reasoning fatally flawed the. ’appeal to the tlcvaid Supreme Court 
ftounino fault, HOue,ve.ri htfommers luck ran 001 as the Onited States Attorney Generals 

Office indicted him of embezzlement) fraoi, money laundering 2nd t?r\

{.See TLi^CS) Tht Voluminous Acg pages of IT reflects that ftoommer ha-id- sex loos 

Dr. Jekyll dnd hyde personality disorder and had Fed profusely m the December 16,
20ll t\j identldrj hearing.

In United States v Fraiy, 456 U5 at (63m 14,102 SCt 1534. (The fundamental 
(good faith application of oath is to eliminate fraud and corruption that taints the 

integrity of the. fair process), The Court in Sullivan v Louisiana, 5o& us 275, 277, 

113 5 Ct 257$ (177 3) he Id that judicial bias, if proven, rr quires automatic reversal 
dr)d is not Subj ect to harmless error reuiew, like most trial errors. This Court 

belied upon earlier holdings Bs tn Masguez v Hillery, 474 U5 254,263,106 SCt 6(1,
(1400). ( Bias, when 11 is at ix>ork) wilt not necessary announce itself m either t he 

judges rulings or his rationale. When the trial judge i s discovered to hai/e had 

Some basi-s for tendering a biased jut^mmlL his actual moU\ldhon£ a.r*c 

^hiddin from xtvitu)

UU2S

suasion,
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In the. context of judge barker's j udtcia! mi sconduct a t trial ant overt bias 

infiprom^yommir hack onto the direct appeal 2nd Failing to recuse 5u<3 sjwnte 

in the evidentiary hearing,The courts bias and protective orders g^? beyond the 

appearance of J udioal bias 2nd manifest oFj oshre, tlcV\dh&n has proven by 3 

preponderance of evidence that due 

m the State of Nevada do its been marc than fioo decades since a pro se pehtbher 

has been granted relief from nm prison /non t in district courts or Mevada Supreme 

Court-

process rights wore violated. I hi6 is systemic

The documented h islory of Nevada State district attorneys is equally egregious 

withholding exculpatory ev 1 dance, manufacturing or planting false eviien 

intimidating witnesses and suggestive lineup [deniifUzhon pr&drices is not foreign 

te? the courts, media and Conscious citizens at large, See bills Larne V Second

eCj

Jod. Disk Ci., IPA Nev 427, 76 0 P2d \245 L\°l%5), Judge Accuses DA of lu\thholdmg
E v 1 donee, Rcnu~ 62ZC Ae-Juumah February 12, 1433, The court tn bills La me held, 
C'CUn order for d court to obtain Jurisdiction of a given case proper procedures 

most be pursued. Proceedings tn a Court which has hot acquired jurisdiction as 

provided and recognized by laws arE'vmd 2nd 2 nullity^). United States Supreme 

Court Justice Douglas eloquently opmedC'A he can travel ground The world 

before the truth can buckle tts shoe!
Accordingly* the Ninth Circuit should have granted a second or 

Successive petition on petihflners claim that he was deprived of his right to a 

prueedur ally foil 3nd fair <evid&nhary hearing based spun State prosecutors 

mte-nhonzlly introducing forged documents of a sitting judge creating 

extunsic fraud upon the court under Rule CCtb)(C)(d)t3) and the fourteenth 

Amendment rights tp the United States Constitofion,
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V. THE NINTH CIRCUIT SHOULD HAVE GRANTED A SECOND OR 

Successive PETITION ON PETITIONERS CLAIM THAT HE WAS 

DEPRIVED OF HI5 RIGHT TO A NEW EVIDENTIARY HEARING 

TO IMPEACH COUNSEL WON PIER UNDER CRDNIC STANDARDS.

What The December U, 2o\[ evidentiary hearing confirmed tuas the fact that 

Vommer (S a pathological liar OnH when counsel Nguyen motioned fine. ttcuada Supreme 

Court pursuant h their controlling stanAarE of Hann u State, 118 Nev 351,353,
P3A I228'2S C20021 CA petitioner is entitled to a post -conviction mu idem ha ry 

hearing when be asserts claims supported by specific factual allegations not 

belied by the record that if true iyoul2 entitle him to reliefD.The coot t went on to 

hold,(uIf the petitioner did. not receive 3 full and fair evidentiary Ksanng then a 

hdiu hearing i s warranter! ’T The court denied the motion reversi n g them oonn 

IfLS judicata controlling Authority as Wommer impeached himself in claiming he 

Rneuo and understood the law and standards m stark contrast to hisTT in his 

Criminal tvtab

In Wommc rs criminal trial defense of ud tmim shed Cap act Fy " frl a! expert 
(witness Hieuropsycbologist Dr. Louis E, ITortil/aro diagnosed Wommer to confirm 

his frontal 'lobe brain damage analysis•.
rontal'lobe damaged lnd.iv/duals have 2 devil of a time m 

Inhibiting their impulses because they think that the reward IS 

Worth the Visk, because fhats cohat the damaged beam is felling 

them, But certainly the brain is not worth the ris k, because if you 

look at something t ogtcally, there are ether alternatives...

to av/C-f that attorneys Suffering such mental conditionsDr. M goes on
capable of mounting an effective defense doe to impaired decision-making,

are m-
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pulse control and faulty logie... Idommer boas tiogry^ paranoid andpooc im
hostile. He coasts motion ally immature . He. fat ltd to consider the" seriousness of

the consegutncics of his actions" because people with brain damages like this 

'"do stupid things" According to Sommers cxmimfe he had poor judgment because 

he didht* sea the world like people that don't have a damaged brain Pr. M. goes onto 

Hold: "Quick, to an ger, Quick to act on the anger. Poor impulse control. Anybody 

that has poor impulse control may not always mafe the. best decisions, 

People that look at the world through a damaged brain Just don't Sec the 

World like people fhitdonf have 2 damaged brain?

hjOmmere trial attorney avowued that in lt°ll Womrnar was tn a coma for 

Several days 2nd required months of recovery time before he returned to work1 as 

•gn Assistant United States Attorney and that Wommers criminal conduct was" beynnd 

his control" 2nd" nothing hot madness* ftch,ahon strongly asserts that the instant 
■ Cast showcases Wommere errors 2nd emissions were based upon his mental 

capacity to even practice law. The evidence is glaring that Wommar d id not Set tn 

the capacity to fender effective assistance under Stride land or Cromc as the degree 

Of prejudice. C 2 lawyer tn this condition 2nd capacity is unreliable to defend a 

c herd, as such no court can have Confidence in their performance based upon the 

errors 2nd Omissions of record to strike a blow at the states case),
H&ltber hHhahons opinion hor this Honorable Court arc medically qualified 

to refute Dr. Hs medical analysis, which Chief Judge. Gloria H, flavarrogn Wornmers 

Criminal trial, took under aduisement finding Womm&re testimony to be fabricated 

which can equally attach to Uoommer§ prior testimony on Daeem ber /£, 201/, 3 s an 

officer of the court, he Mahon strongly asserts that Wommers testimony cannot be 

held to be more reliable 2nd trustworthy than McMahons, Contranly} hclAahon was 

htvtr impeached,discredited nor did he commit ex.tr/nsic fraud upon the court,
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Wbere fore, McMahons testimony must be given. Cgua/ weight in 2 sanitized cas^dtuoii 

of Fra-vd^nd not belied by the record.
In Touinsend V Sam, 312 US 2^3, S3 SCt 74 5 (1^63). /t defendant is entitled 

to an evidentiary bearing tf he can shouu that: Cl) the merits of Me factual dispute 

bob resolved in the state hearing (2) Me state factual determination is not fairly supported 

by Me. record as a u?boU\ C3) Me fact finding procedure employed by the slate court toas 

; n&f adequate to afford a full and fair hearing; (4) there isa Substantial allegation of 

Xituoly discovered evidence ; ( 5) Me material facts go are nut adequate ly developed at 
the state, eport hearing ;or (67 fur any reason it appears the state frUr of fact lid 

hot afford the habeas applicant afoll and fair hearing,
If bbc objective injustice is to get to the. truth then to deny I'Uflizhon of an 

evidentiary bearing can only suppress the troth and facts in the administration of 

justice. The goi/ernmenf cons ider.5 innocent peop/e in prison as co Hater a ( damage 

and Simply the cost of en forcing I aw and order. MMMahon strongly asserts that the.

ends of Justice cannot be defeated by i no mers mg the truth in 3 guagrmre of procedural 
detail so dense and opague as to bide simple right from uorong, Rogue lawyers 

have set bach fkfrust and integrity m the courts by a century, This must stop,

cue re

CONCLUSION
flclvlahon strongly asserts that before any court can address the merits of a 

claim certifying the question of subject' matter jurisdiction most First b e proven to 

exist iwfh memo random of points and. authority insvpporh Tbe Evidence of record 

Io prima facte to prove that neither the Las Vegas ToronsKip Jus hce Court nor the 

State of Nevada Clark County district attorney's office legally obtained subject- matter 

jurisdiction to hear or the authority to prosecute Hclviahon for any cast. This Void 

judgment should have bean arrested by the Ninth (Circuit Court,
iVMaVvon strongly asserts that based on the evidence of record State, prosecutors
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in extrinsic fraud upon the court under hlflAP told GO (h)(d>) (d)(3) i^^cting 

faulty DNA ei/idence into the trial to mislead thc'gury andlnFteme their passIons 

'b prejudice hcPlstwn denying him of z fair trial. HcMahon h^s presented multiple 

errors Znd-emissions of ItJomm&r cohos mental state CZnnut beheld 35 competent af

the trial stage in \j\o \2Jn0n of his sixth amendment ngh t5
f\s\y\zhpn 5frsingly assorts that the first direct appeal copstrochvty hijzck&d

llity under finals. holes of Appellate Procedure uuhen state
counsel

by \HOmmcr bteemt 

prosecutors fatted to
tendering the Nevada Supreme Courts Oder of Affirmance 3 s ictuforj nullity, HAHstioris

a ru>

serve a o>py theii znsoer brief cn Hcnahon of

rights b a fi>l| 2nd fur direct Cppeel vucre clearly violated,

Hteh-eh^n sfron^lj deserts that the ppterconviction euidentify hearing by the 

State respondents deliberately engaging ip extrinsic fraud upon the court by injecting 

forced documents of a sitting Judge into evidence. This f rcud upon th<C 

Covft vtotetd bt-flzhons Fifth, Sixth Znd fourteenth Amendment rights to a fairhearing,
erroneous

Had the Ninth Circuit ^rented Mtehahcm a second or successive petition a necu 

Cv idemtiaij hear mg loould have proved \Pommers I Ac violated lActfvzhens rights, 

htehaten s treacly asserts that bed the Ninth Circuit not invoked discretion 

3ni would have conducted a de novo rcvicuo thi court would haue tendered [teommer 

as mentally unfit h practice Ihuo Zniteoold have rendered the ms tent case as a 

Hold Judgment- hecor dwgly, thcuOtit of H^ndzmvS should be (granted.

Dated this 21 Aay of December,A£>2.i.

Respectfully submitted,

A--------------

dohnny Ldvoard hcMahm^lt>Zl501 

LOl/e-lock Correctional Center 

l ZOO Prison liodd 

fk,8^551
Lb vt lock, U\l SHAlf 

In proper person
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