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UNITED STATES COURT OF APPEALS 

 

FOR THE NINTH CIRCUIT 

 

JERRY WHITE,  

  

     Petitioner-Appellant,  

  

   v.  

  

PERRY RUSSELL, Warden of Warm 

Springs Correctional Center; AARON 

FORD, Attorney General for the State of 

Nevada  

  

     Respondents-Appellees. 

 

 

No. 20-16171 

  

D.C. No.  

3:04-cv-00412-GMN-CLB  

  

  

MEMORANDUM*  

 

Appeal from the United States District Court for Nevada, Reno 

Gloria M. Navarro, District Judge, Presiding 

 

Submitted June 18, 2021** 

San Francisco, California 

 

Before:  BRESS and BUMATAY, Circuit Judges, and RAYES,*** District Judge. 

 

 

  *  This disposition is not appropriate for publication and is not precedent 

except as provided by Ninth Circuit Rule 36-3. 

 

  **  The panel unanimously concludes this case is suitable for decision 

without oral argument.  See Fed. R. App. P. 34(a)(2). 

  

  ***  The Honorable Douglas L. Rayes, United States District Judge for the 

District of Arizona, sitting by designation. 

FILED 

 
AUG 12 2021 

 
MOLLY C. DWYER, CLERK 

U.S. COURT OF APPEALS 
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Jerry White appeals from the denial of his successive petition for a writ of 

habeas corpus brought pursuant to 28 U.S.C. § 2254.   

In 2000, White and Michael Woomer were accused of robbery and murder in 

Nevada.  In exchange for his cooperation against White, Woomer was offered and 

accepted a plea.  In a subsequent interview with law enforcement, Woomer directly 

implicated White in the crimes.  A Nevada jury later convicted White of first-degree 

murder with use of a deadly weapon, robbery with the use of a deadly weapon, and 

conspiracy to commit robbery with the use of a deadly weapon.  With respect to the 

first-degree murder conviction, the jury returned a general verdict after being 

instructed on premeditated and felony murder theories.  The Nevada Supreme Court 

affirmed White’s convictions on direct appeal, and White’s subsequent state post-

conviction relief and federal habeas corpus petitions were denied. 

In 2009, Woomer recanted his prior statements implicating White.  Based on 

Woomer’s recantation, White filed a second state post-conviction relief petition and 

a successive federal habeas petition, each asserting a freestanding claim of actual 

innocence.  In 2015, the Nevada Supreme Court affirmed the denial of White’s 

second petition, and in 2020 the district court denied White’s successive habeas 

petition but granted a certificate of appealability.  White timely appealed.  We review 

the district court’s denial of § 2254 relief de novo, Dows v. Wood, 211 F.3d 480, 484 

(9th Cir. 2000), and affirm.   

Case: 20-16171, 08/12/2021, ID: 12199345, DktEntry: 38-1, Page 2 of 4
(2 of 8)

App.02



  3    

Neither the Supreme Court nor the Ninth Circuit has conclusively determined 

whether a freestanding claim of actual innocence is cognizable in federal habeas, 

although each has assumed without deciding that such a claim is viable.  See 

McQuiggin v. Perkins, 569 U.S. 383, 392 (2013); Herrera v. Collins, 506 U.S. 390, 

417 (1993); Jones v. Taylor, 763 F.3d 1242, 1246 (9th Cir. 2014).  Assuming 

cognizability, the requisite showing on such a claim is “extraordinarily high” and 

must be “truly persuasive.”  Herrera, 506 U.S. at 417.  At a minimum, “to be entitled 

to relief, a habeas petitioner asserting a freestanding actual innocence claim must go 

beyond demonstrating doubt about his guilt, and must affirmatively prove that he is 

probably innocent.”  Carriger v. Stewart, 132 F.3d 463, 476 (9th Cir. 1997).  

Unreliable or uncorroborated recantation testimony is insufficient to make that 

showing.  See Id. (rejecting freestanding claim of actual innocence based on 

unreliable recantation testimony); Jones, 763 F.3d at 1248 (same).   

Even assuming § 2254’s deferential standard of review does not apply, see 

Jones, 763 F.3d at 1245, Woomer’s recantation is not sufficiently reliable to meet 

this demanding standard.  Woomer has variably claimed memory loss as to the 

circumstances surrounding the crimes, casting doubt on the reliability of his 

recantation testimony, which came a decade after the crimes were committed.  

Moreover, Woomer’s recantation testimony changed over the years and is 

inconsistent with other evidence.  For example, Woomer provided inconsistent 
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accounts of how White came to possess the robbery proceeds and who carried the 

baseball bat from the victim’s house.  Certain iterations of Woomer’s recantation 

testimony also diverged in these respects from White’s initial account to police.  In 

one version of his recantation, Woomer claimed White carried the baseball bat from 

the house and took the robbery proceeds from the center console of a car they had 

been driving, but White told police Woomer carried the baseball bat from the house 

and that he took the robbery proceeds from an entertainment center in a hotel room 

the two men shared.  Woomer’s recantation testimony that White had no 

involvement in either the robbery or the murder is also undermined by the fact that 

White possessed the robbery proceeds, and by testimony from an eyewitness who 

said she saw a man matching Woomer’s description shout “wrap it up” from outside 

the victim’s house, followed by a man matching White’s description exiting the 

house while carrying a baseball bat.  To the extent Woomer’s recantation casts any 

doubt on White’s guilt, it falls short of affirmatively proving White is probably 

innocent, especially when the jury was instructed on a felony murder theory.   

 AFFIRMED 
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UNITED STATES COURT OF APPEALS 

 

FOR THE NINTH CIRCUIT 

 

JERRY WHITE,   

  

     Petitioner-Appellant,  

  

   v.  

  

PERRY RUSSELL, Warden of Warm 

Springs Correctional Center; AARON 

FORD, Attorney General for the State of 

Nevada,   

  

     Respondents-Appellees. 

 

 

No. 20-16171  

  

D.C. No.  

3:04-cv-00412-GMN-CLB  

District of Nevada,  

Reno  

  

ORDER 

 

Before:  BRESS and BUMATAY, Circuit Judges, and RAYES,* District Judge. 

 

The panel unanimously voted to deny the petition for panel rehearing.  Judges 

Bress and Bumatay voted to deny the petition for rehearing en banc, and Judge Rayes 

so recommended.  The petition for rehearing en banc was circulated to the judges of 

the Court, and no judge requested a vote for en banc consideration.  Fed. R. App. P. 

35. 

The petition for panel rehearing and rehearing en banc is DENIED. 

 

 

 

  *  The Honorable Douglas L. Rayes, United States District Judge for the 

District of Arizona, sitting by designation. 

FILED 

 
SEP 20 2021 

 
MOLLY C. DWYER, CLERK 

U.S. COURT OF APPEALS 
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OF 

NEVAPA 

(0) 1'l47A ..,, 

IN THE SUPREME COURT OF THE STATE OF NEVADA 

JERRY EMMANUEL WHITE, 
Appellant, 
vs. 
E.K. MCDANIEL, WARDEN, 
Res ondent. 

ORDER OF AFFIRMANCE 

No. 64756 

NOV 2 ~ 2015 

This is an appeal from an order of the district court denying a 

postconviction petition for a writ of habeas corpus. Fourth· Judicial 

District Court, Elko County; Nancy L. Porter, Judge. 

Appellant argues that the district court erred in denying his 

petition filed· on September 28, 2009, and amended on February 28, 2011. 

Appellant filed his petition more than seven years after issuance of the 

remittitur on direct appeal on April 2, 2002. See White v. State, Docket 

No. 37422 (Order of Affirmance, March 8, 2002). Appellant's petition was 

therefore untimely filed. See NRS 34.726(1). Appellant's petition was also 

successive and an abuse of the writ.1 NRS 34.810(l)(b)(2);· NRS 34.810(2). 

Appellant's petition was therefore procedurally barred absent a 

demonstration of good cause and actual prejudice. See NRS 34.726(1); 

NRS 34.810(l)(b); NRS 34.810(3). We give deference to the district court's 

factual findings if supported by substantial evidence and not clearly 

1 White v. State, Docket No. 42243 (Order of Affirmance, July 8, 
2004). 
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erroneous but review the court's application of the law to those facts de 

novo. Lader v. Warden, 121 Nev. 682, 686, 120 P.3d 1164, 1166 (2005). 

First, appellant argues that the State violated Brady· v. 

Maryland, 373 U.S. 83 (1963), when it failed to disclose the entire contents 

of a letter that appellant's sentencing judge wrote and requested to be 

placed in codefendant M. Woomer's parole file. Although procedurally 

barred, demonstrating the second and third elements of a Brady claim 

satisfies the good cause and prejudice requirements to overcome that 

procedural bar. State v. Huebler, 128 Nev., Adv. Op. 19, 275 P.3d 91, .95 

(2012). "To prove a Brady violation, the accused must make three 

showings: (1) the evidence is favorable to the accused, either because it is 

exculpatory or impeaching; (2) the State withheld the evidence, either 

intentionally or inadvertently; and (3) prejudice ensued, i.e., the evidence 

was material." Id.· (internal quotations omitted). 

Even assuming without deciding that the State withheld 

favorable evidence, appellant has not demonstrated the third element, 

that he was prejudiced. Appellant argues that the letter's contents justify 

a lower sentence than he received and that he was denied the opportunity 

to make the arguments contained in the letter because he did not know 

about them. However, the letter's author was also appellant's sentencing 

judge, and appellant has not demonstrated how he was prejudiced by 

being denied the opportunity to echo the judge's own thoughts back to him 

at sentencing. Further, although the sentencing judge felt Woomer was 

"instrumental" in swinging the bat despite Woomer's statements to the 

contrary, the judge did not feel this was exculpatory vis-a-vis appellant. 

The sentencing judge noted that it was appellant who carried the bloody 

bat out of the house, and he discussed the "sinister" use of the batting 

2 
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glove-which was solely associated with appellant-in his final remarks. 

In failing to demonstrate this third Brady element, appellant has also 

failed to overcome the procedural bar. 

Second, appellant argues that the district court erred in 

denying grounds three through five of his petition as ·procedurally barred, 

because he has demonstrated that he is actually innocent such that the 

failure to consider those claims on their merits would result in a 

fundamental miscarriage of justice. See Schlup v. Delo, 513 U.S. 298, 314-

15 (1995); see also Pellegrini v. State, 117 Nev. 860, 887, 34 P.3d 519, 537 

(2001) (adopting the Schlup test). To prove actual innocence as a gateway 

to reach procedurally-barred constitutional claims of error, a petitioner 

must show that "'it is more likely than not that no reasonable juror would 

have convicted him in light of the new evidence.'" Calderon v. Thompson, 

523 U.S. 538, 559 (1998) (quoting Schlup, 513 U.S. at 327); see also 

Pellegrini, 117 Nev. at 887, 34 P.3d at 537. Appellant has failed to 

demonstrate a gateway claim of actual innocence. 

"To be credible, a claim of actual innocence must be based on 

reliable evidence." Calderon, 523 U.S. at 559 (internal quotations 

omitted). In his recantation and evidentiary-hearing testimony, Woomer 

took sole credit for thinking up and carrying out the robbery and murder, 

indicating that appellant was in no way involved. The district court 

clearly did not consider Woomer to be credible or reliable. Woomer's 

recitation of events in his declaration and postconviction testimony, if 

believed, would have absolved appellant of any of the crimes with which 

he was charged. But despite Woomer's recantation, the district court 

nevertheless found that the evidence does not support that appellant is 

actually innocent of the crimes for which he was convicted. We defer to 

3 
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the district court's implicit findings regarding Woomer's credibility, which 

are supported by substantial evidence in the record. See State v. Rincon, 

122 Nev. 1170, 1177, 147 P.3d 233, 238 (2006) ("[T]he district court is in 

the best position to adjudge the credibility of the witnesses and the 

evidence, and unless this court is left with the definite and firm conviction 

that a mistake has been committed, this court will not second-guess the 

trier of fact." (internal quotations omitted)). 

Moreover, the district court's finding that appellant failed to 

demonstrate that he was actually innocent is also supported by 

substantial evidence in the record. Appellant was convicted of robbery 

with use of a deadly weapon, conspiracy to commit robbery, and first­

degree murder with use of a deadly weapon. The trial testimony of other 

witnesses was that appellant left the crime scene carrying a bat covered in 

the victim's blood and was in control of the proceeds of the robbery, 

supporting that appellant was an active participant in the illegal activity. 

And one of the theories of first-degree murder was felony murder, such 

that if appellant had not struck the fatal blows, he would nevertheless 

have been convicted of first-degree murder. See NRS 200.030(l)(b). 

Accordingly, appellant has failed to demonstrate that it is more likely than 

not that no reasonable juror would have convicted him in light of the new 

evidence. For this same reason, we conclude that the district court did not 

err in denying appellant's freestanding claim of actual innocence in which 

he requested a new trial on the basis of newly discovered evidence 

(Woomer's recantation of his trial testimony). 2 See Schlup, 513 U.S. at 

2The district court separated this argument into two claims: a 
freestanding claim ofactualinnocence, and a request for new trial based 
on newly discovered evidence. 

continued on next page ... 
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316-1 7 (suggesting that the test for any freestanding claim of actual 

innocence would be more stringent than that for a gateway claim); Callier 

v. Warden, 111 Nev. 976, 990, 901 P.2d 619, 627-28 (1995) (setting out a 

four-element test for determining whether a petitioner is entitled to a new 

trial based on a newly discovered recantation, the fourth element being 

that "it is probable that had the false testimony not been admitted, a 

different result would have occurred at trial"). 

For the foregoing reasons, we conclude that the district court 

has not erred in denying appellant's petition as procedurally barred, and 

we 

ORDER the judgment of the district court AFFIRMED. 

~~--_:::...LA-£__;;;.'+-\..:..!--[;0 __ :; J. 
Douglas 

... continued 

C! 
-C-he_r_ry_· ~----+("--9-+----:• J. 

It is unclear whether either iteration of the claim is cognizable in a 
postconviction habeas petition. NRS 34. 724(1) limits the scope of such 
petitions to "claims that the conviction was obtained, or that the sentence 
was imposed, in violation of the Constitution of the United States or the 
Constitution or laws of this State." Appellanfs claim of newly discovered 
evidence does not allege any constitutional violation. Further, neither this 
court nor the United States Supreme Court has ever held that 
freestanding claims of actual innocence are available. See McQuiggin v. 
Perkins, 569 U.S. _, _, 133 S. Ct. 1924; 1931 (2013). However, as 
discussed herein, the claim would nevertheless fail on the merits. 

5 
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cc: Hon. Nancy L. Porter, District Judge 
Federal Public Defender/Las Vegas 
Attorney General/Carson City 
Elko County District Attorney 
Elko County Clerk 
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT 

OF THE STATE OF NEVADA, IN AND FOR THE COUNTY OF ELKO 

THE STATE OF NEVADA, 

Plaintiff, 

vs. 

JERRY EMMANUEL WHITE, 

Defendant./ 

JUDGMENT OF CONVICTION 

(Jury Verdict) 

On November 17, 2000, the above named Defendant JERRY 

EMMANUEL WHITE, (Social Security Number: 291-74-2772; Date of 

Birth: June 6, 1979; Place of Birth: Warren, Ohio), was found of 

guilty at trial by Jury of the crime of COUNT V: FIRST DEGREE 

MURDER WITH THE USE OF A DEADLY WEAPON, A CATEGORY A (F), NRS 

200.010, 200.020, 200.030, 200.033, 193.165, COUNT IX: ROBBERY 

WITH THE USE OF A DEADLY WEAPON, CATEGORY B (F) (NRS 200.380, 

193.165,and COUNT XIV; CONSPIRACY TO COMMIT ROBBERY WITH THE USE 

OF A DEADLY WEAPON, A CATEGORY B (F); NRS 199.480, 200.380, 

193.165. which crime occurred on October 8, 1999. 

Further, that at the time said Defendant was found 

guilty at trial by said Jury and at the time he was sentenced, he 

was represented by his attorney, Mark D. Torvinen, Esq. 

As a result of the foregoing, this Court, finds the 

above-named Defendant guilty of the crime COUNT V: FIRST DEGREE 

App.37
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MURDER WITH THE USE OF A DEADLY WEAPON, A CATEGORY A (F) ;, NRS 

200.010, 200.020, 200.030, 200.033, 193.165, COUNT IX: ROBBERY 

WITH THE USE OF A DEADLY WEAPON, CATEGORY B (F); NRS 200.380, 

193.165 and COUNT XIV; CONSPIRACY TO COMMIT ROBBERY WITH THE USE 

OF A DEADLY WEAPON, A CATEGORY B (F); NRS 199.480, 200.380, 

193.165, for which he was found guilty by said Jury and hereby 

sentences said Defendant on this 10 th day of January, 2001, as 

follows: 

That on Count V the Defendant is sentenced to life 
in the Nevada State Prison without the possibility 
of parole and with an equal and consecutive term 
for the Use of a Deadly Weapon with credit for four 
hundred fifty seven (457) days heretofore served. 

That on Count IX the defendant is sentenced to 
serve thirty five (35) months to one hundred 
fifty-six (156) months in the Nevada State Prison, 
concurrent with Count V. 

That on Count XIV that the defendant serve thirteen 
(13) to sixty (60) months in the Nevada State Prison 
concurrent with Count IX. 

That the defendant submit to blood and/or saliva 
testing to determine the genetic markers status 
pursuant to NRS 176.0913 and is to pay the cost 
of the testing in the amount of Two Hundred Fifty 
Dollars ($250.00). 

That the defendant is to pay restitution in the sum 
of Two Thousand One Hundred Forty One Dollars and 
Twenty Cents ($2,142.20) and is jointly and severally 
liable with the co-defendant for said restitution. 

IT IS FURTHER ORDERED, in accordance with the 

provisions of NRS 176.062, that the Defendant shall forthwith pay 

to the Elko County Clerk, the sum of Twenty Five Dollars 

($25.00), as an administrative assessment, and judgment 

therefore, is hereby entered against the Defendant. 

FURTHER, IT IS REQUESTED BY THIS COURT that the 

defendant Jerry Emmanuel White not be housed in the same prison 

App.38
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facility as Kelly Rhyne. 

THEREFORE, the Clerk of the above-entitled Court is 

hereby directed to enter this Judgment of Conviction as a part of 

the record in the above-entitled matter. 

!-/~ DATED this __,_!.J._0 __ day of January, 2001. 

Copies To: 

1. Elko County District Attorney, 575 Court St., Elko, NV 89801 

2. Mark D. Torvinen, Esq., 225 Silver Street, #205, Elko, NV 

89801 
3. Division of Parole & Probation, 3920 East Idaho Street, Elko, 

NV 89801 
4. Director of Department of Prisons, P. 0. Box 5154, Carson 

City, NV 89702 (One Certified copy of Order together 

with copy of Pre-Sentence Report to accompany defendant 

to Nevada State Prison). 

App.39
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